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SUGGESTIONS CONCERNING THE STUDY OF THE LAW. 


By the Editor. 

The Commentaries of Mr. Justice Blaokstone have now for more than a 
century been the wonder and delight of persons whose curiosity or interest 
has led them to investigate the constitution and laws of Great Britain, the 
condition of things from which they grew, and the reasons upon which they 
rest. Lapse of time does not seem to diminish the attractions, or to lessen 
materially the practical value of these Commentaries. Large as is the pro¬ 
portion of the rules and usages here defined and described which has been 
modified by statute, or has become obsolete in the changes in habits and 
modes of thought among the people, the best book in which to take a com¬ 
prehensive view of the rudiments of English and American law is still the 
work now before us of this eminent jurist. It is true that of late many short 
and easy highways to a knowledge of the law have been planned by different 
writers, along which the student may saunter with little hard labor and less 
hard thought, arriving at his goal at last with a vague impression of having 
surveyed a vast field of curious learning, replete with contradiction and para¬ 
dox, where confusion rather than reason reigned; but the thoughtful student, 
intent upon acquiring knowledge, and ambitious to fit himself for the practical 
duties of life, and for the stations to which the partiality or discernment of 
his fellows may summon him, has shunned these deceptive ways, and with the 
aid of vigorous thinkers, like the author before us, has delighted to trace the 
plain law running through the apparent confusion, and to discover and con¬ 
template the sound reasons out of which rules apparently arbitrary have 
sprung. Such minds soon perceive that the field of legal knowledge is too 
vast and diversified to be understood from a superficial survey of its principal 
objects and features, and that it must be carefully explored through all its 
mazes and intricacies, and with the aid of the men who, having studied the 
law with an intimate knowledge of the habits and customs of the people over 
whom it was established, were prepared to say why this rule was prescribed, 
and how and under what circumstances that custom sprung up. And so it 
happens, that while year by year hundreds of superficial workers are preparing 
themselves to glean in the fields of legal controversy, the true laborers in that 
field, the men who are to reap its substantial harvests, and to bear away its 
tempting prizes, do not spare themselves the labor of acquiring an intimate 
acquaintance with the work of this great jurist, nor fail to explore the abund¬ 
ant stores of legal learning to which he gives us such agreeable introduction. 

Nor, although there are many things in Blackstone which have ceased to be 
important in the practical administration of the law, can we with prudence or 
propriety omit to make ourselves acquainted with them. Things which are 
abolished or obsolete, m?iy, nevertheless, have furnished the reasons for the 
things which remain : and to study rules while ignoring their reasons would 



VI 


Suggestions fob the Study of the Law. 


be like studying the animal anatomy while ignoring the principle of life whioh 
animated it. And it is noticeable, also, that though in England, where the 
common law and the statutes mentioned by this author have been so greatly 
changed by recent legislation, new works adapted to the present condition of 
things may, to a considerable extent, supersede the one before us, in America 
where many of these changes have never been made, and where much of the 
recent English legislation has no importance, even by way of explanation or 
illustration, the original work of Blackstone is much the most useful, as pre¬ 
senting us the law in something near the condition in which our ancestors 
brought it to America, leaving us to trace in our statutes and decisions its sub¬ 
sequent changes here, unembarrassed by irrelevant information about parlia¬ 
mentary legislation which in no way concerns us. 

In the preparation of the present edition it has not been thought unimpor¬ 
tant to call attention from time to time to the differences which exist between 
the constitutions of Great Britain and of the United States. Some of those 
differences, however, are too subtle to be put upon paper, and spring from 
differences in society which are sensibly felt but difficult of description or 
explanation. To speak of the one government as monarchical and the other as 
republican, is naturally to convey the idea that in the one the element of exe¬ 
cutive strength and power is predominant, while in the other the influence of 
the people in the government is more direct and controlling; and the student 
of politics, who comes to this subject without previous familiarity with Eng¬ 
lish constitutional history, is likely to be surprised when he finds that the per¬ 
sonal influence and authority of the American Executive are much the more 
potent, and that while the popular branch of the American legislature is 
scarcely the peer of the upper, the oommons house of parliament lays down the 
law for both the monarch and the house of lords, permitting neither of those 
branohes of the legislative department to oppose its settled determinations. 
But it would be idle from thence to draw general conclusions, unless we go be¬ 
yond the theory of the British constitution, and take into consideration the 
aristocratic nature of British society, and that strong conservative sentiment 
and tendency which preserves to the privileged classes the real control of 
the government, notwithstanding the house of the legislature which nominally 
represents them, has been stripped in a measure of its power, and the govern¬ 
ment brought into more intimate sympathy with the prevailing popular senti¬ 
ment. We cannot understand a political system, and judge of its value and 
probable influence and permanency, without a knowledge of the people who 
have adopted it, and of the manner in which they are likely to give its theories 
practical effect; for nothing is more evident than that what will conduct one 
people to ruin, may lead another, which has had a different history and train¬ 
ing, and whose natural and acquired tendencies are different, on the high road 
to national greatness and prosperity. The necessity of checks and balances 
in government, and of a careful distribution of governmental functions, is 
obviously greatest where the conservative sentiment is weakest, and it is con¬ 
sequently entirely possible that a concentration of power in a single house of 
the legislature may be safe and even useful in one country, while justly con¬ 
demned by all thinking men as likely to lead to commotions, anarchy and 



Suggestions fob the Study of the Law. vii 

revolutions in another. All history teaches us that different peoples, or even 
the same people in different stages of advancement, are not to be governed by 
Ae like modes and forms; and while we all concede this as a general rule, we 
are too apt, perhaps, when we compare with our own the system which pre¬ 
vails in the country from which we have mainly derived our ideas of govern¬ 
ment and law, to forget that we erected our structure on foundation ideas of 
democracy which never pervaded the governing classes in Great Britain, and 
that the aristocratic sentiment, which is there controlling, is here, in a political 
point of view, insignificant. 

We have tried in America the system of setting bounds to the authority of 
government, by written constitutions, which prescribe limits and furnish the 
means of restraint when a disposition is evinced to overstep them. It is pos¬ 
sible that, while we have thus the letter of the law in black and white before 
us, we become less regardful of its spirit than we should be if its maxims were 
left to the watchful care and reverential guardianship of the people. It is 
very likely that those who frame the laws would be more careful at all times to 
keep within due bounds, if the responsibility of final decision upon questions 
regarding their own power was to rest with them rather than with some other 
authority. It is quite certain that enactments of doubtful constitutional 
validity are sometimes adopted by legislators who waive the question of doubt, 
and leave it to be settled by the courts, when the true theory of our govern¬ 
ment requires that they should consider it carefully and conscientiously, and 
make their action depend upon its solution. But, on the other hand, there are 
advantages in our system which more than compensate for the drawbacks 
referred to; and the evident tendency in this country is to add to constitu¬ 
tional restrictions rather than to diminish their number. We discover this in 
the proceedings of every constitutional convention which is held; in the re¬ 
straint imposed upon private and class legislation; in the increased particu¬ 
larity in the specification of personal rights; and in the securities devised to 
prevent hasty and improvident action in legislative bodies. This tendency 
cannot be overlooked in our consideration of the constitutional system of the 
American states; and, whether we regard it as wise or unwise, we have only to 
bow to the popular will, expressed as it is in the most solemn and authorita¬ 
tive manner that could possibly be devised. 

It scarcely seems necessary to remark that the student of Amerioan law 
ought to be well grounded in English history, and to have studied the devel¬ 
opment of constitutional principles in the struggles and revolutions of the 
English people. It is idle to come to an examination of American constitu¬ 
tions without some familiarity with that from which they have sprung, and 
impossible to understand the full force and meaning of the maxims of per¬ 
sonal liberty, which are so important a part of our law, without first learning 
how and why it was that they became incorporated in the legal system. An 
abstract consideration of rights may answer the purpose of the mere theorist, 
but it is not sufficient for the lawyer; he must deal with principles as they 
have found recognition in the legal system, with all the limitations which 
state necessity or policy may have imposed. A recent thoughtful and philo¬ 
sophical writer has well said that “ rights are and can be real, only as they 
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are established in the civil and political organization. They are slowly aad 
only with toil and endeavor enacted in laws and moulded in institutions. It 
is only with care and steadiness and tenacity of purpose that those guaranties 
are forged which are the securance of freedom, and they are to be clinched 
and riveted to be strong for defense and against assault. The rhetoric which 
holds the loftier abstract conception avails nothing, until in the constructive 
grasp and tentative skill of those who apprehend the condition of positive 
rights, it is shaped and formed in the process of the state. The former is oftea 
the quality of some individual thinker, whose ideal is cold also in its distant 
elevation, and who, regarding in events only the conflict of ideas, is indifferent 
to the real life of men and nations; and this indifference may become, when 
his own ideal is unrecognized, the ground only of the scorn of an unsympa¬ 
thizing imagination—not the nobleness but the weakness of disdain: the latter 
is the work of the statesman who alone knows how patient and vigilant is the 
toil which is the condition of the institution of rights, and how wary and bit¬ 
ter is the antagonism of the forces from whose selfish grasp the ampler field 
of rights is wrested, and who forgets in no immediate end the long result te 
be attained, nor in the exultation of momentary success, or the discourage¬ 
ment of momentary failure, how firmly and how broadly rights, to be secure, 
must be enacted in the laws and moulded in the institutions of the state.” (a) 
It is not our meaning that the student should read history with a view ex¬ 
clusively to the law, or that he should confine his investigation to the history 
of a single race: in this particular his culture cannot be too broad or toe 
liberal; what we mean is, that to the lawyer English history possesses a value 
that renders its careful study quite indispensable, and that the student of law, 
if he aspires to respectable attainments, must pursue it as the beginning and 
foundation of his legal course. His particular and careful attention should be 
directed to the history of the English constitution as traced in the works of 
writers like Hallam and May; and from the speeches of Burke and Erskine, 
and other eminent statesmen of modern times, as well as from some of the 
leading state trials, he will derive abundant illustration of a pertinent and 
forcible character, that will tend to make more vivid and permanent the 
impression which the facts of the history leave upon the mind. (5) 


(a) The “Nation,” by E. Mulford, p. 83. See Lieber, Civil Liberty and Self Govennp 
ment, chap. xxv. 

(b) The leading cases on constitutional law, it would be useful to read in the same con¬ 
nection. Those regarded a9 such have been recently published, with notes, by Mr. Herbert 
Broom. The following are the cases of most interest and importance to U9 in this country, 
with references to the reports or other publications where they may be found : Sommer- 
sett’s Case, 20 State Trials, 1, and Lofft, 1; the right to personal liberty; slavery the creature 
of positive law: Bushell’s Case, 6 State Trials, 999; Vaughan, 135; Freeman, 1; 2 Jones, 
13* jurors not to be coerced in their verdict, or called to account for it afterwards: Darners 
Case 3 State Trials, 1; illegality of arrest without cause shown; right to habeas corpus: 
The Banker^ Case, 14 State Trials, 1, and 5 Mod., 29; Skinner, 601; 1 Freeman, 331; the 
right to private property: Leach v. Money, 19 State Trials, 1001; Burr, 1692; 1 W. Bla., 
655* Wilkes v. Wood, 19 State Trials, 1153; Entick v. Carrington, id., 1029; 2 Wilson, 275; 
illegality of general warrants; right to protection against unreasonable searches and seizures; 
Stockdale v. Hansard, 9 Ad. and El., 13; 11 id., 253; parliamentary privilege of publication^ 
protection of individuals against libellous aspersions in legislative documents; Bamardiston 
v Soame, 6 State Trials, 1063; 2 Lev., 114; Pollexf., 470; 1 Freeman. 380; 8 Keb., 385; 
legislative powers and privileges. Other cases of historical value, and particularly the 
great cases of Shipmoney and of the Seven Bishops, are included in the collection, and ail 
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From those sources he will not only derive increased love of liberty, and 
strengthened attachment to the institutions under which he lives, but he will 
be taught, also, to discern in the dry rule of law the principle which under¬ 
lies and vivifies it, and he will discern how to apply correctly that principle, 
in new cases as they arise, by noting how it has been applied by the great 
minds which thus become his preceptors. 

He oannot fail, also, to have it fully impressed upon his mind in the course 
of these investigations, that there are some bounds to the authority of govern¬ 
ment, which exist in the very nature of our organized society, and do not need 
to be pointed out by positive law. It is possible that he may sometimes en- 
oounter a vague impression that government may rightfully do whatever it 
has the power to do; and that whenever a particular department of govern¬ 
ment, or officer of any department, has not been made responsible to any other 
for the proper exercise of authority, the determination of such department or 
officer to do a particular act, must be accepted as satisfactory and conclusive 
evidence that the act itself is rightful and legal. Such is not the theory of 
the American constitutions, or of any government where rights are recognized 
and respected. The sovereignty with us is in the people, and they have dele¬ 
gated to the agencies of their creation only so much of the powers of govern¬ 
ment as they deemed it safe, proper, and expedient to give to them. The 
power exercised must be within the grant made, and if it be not, it is usurpa¬ 
tion, whether the means of restraint are provided or not. The people even 
proceed deliberately and from a conviction of the absolute necessity for such 
action, to impose restrictions upon their own authority; and they preclude 
themselves from the exercise of sovereign powers except under the conditions 
of caution and deliberation, which they have previously, by their written con¬ 
stitutions, imposed. ( c) It is not, therefore, to be readily inferred that they 
designed any department of the government to exercise arbitrary authority. 
It is another common error to which our author gives no countenance, that 
constitutions in free states are established mainly for the purpose of giving 
effect to the voice of the majority, and that that voice, whenever expressed in 
due form, is and should be of absolute force. The student will soon perceive 
that this is true only in a general sense, and that in various ways the majority 
is curbed and controlled to restrain passion and prevent injustice. To deal 
arbitrarily with the rights of the minority, even though that minority be so 
small as to embrace a single person only, is not within the province of any free 
government, and the power cannot be rightfully conferred, because on no admis¬ 
sible theory of organized society does the sovereignty itself possess it. (d) 
We must discard alike the idea of a divine origin for government, and the 

are enriched with copious notes. It may here be mentioned, also, that Todd’s Parliamen¬ 
tary Government in England—a recent work—i 9 more full in its collections of facts than 
the Constitutional History by May; and is a convenient and useful work. 

(e) See this well illustrated in the recent abortive attempt to amend the constitution of 
Iowa. Koehler v. Hill, decided April 21, 1883. 

(d) “Sovereignty,” says Dr. Lieber, (Civil Liberty and Self-government, c. 14) "is not 
absolutism.” And again, he say9, speaking of the despotism which is founded upon pre¬ 
existing popular absolutism: “theprocess [by which it is reached] is of no importance; the 
facte are simply these; the power thus acquired is despotic, and hostile to self-government; 
the power is claimed on the ground of absolute popular power; and it become* the more un- 
compromising because it is claimed on the ground of popular power. ”—Ibid., c. 31. 
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theoretical social compact, and acknowledge rightful authority in the physical 
power of the stronger to subject the weaker to his will, before we can accede 
to the doctrine that the greater number of voters is necessarily to hold abso¬ 
lute sway, or that the voice of the people is always to be accepted as the voice 
of Deity. Even when convened to consider what shall be the terms of their 
compact of government the people are not without law, and are not at liberty 
to regard themselves as under no restraints. The law of God precedes their 
action; the immutable principles of right and justice are over and about them 
and cannot rightfully be ignored; the life and the liberty of the individual 
and the fruits of his labor are not more sacred after they have been declared 
by a written law to be inviolable than they were before; and the legitimate 
province of constitutions is to furnish them with due and adequate protection in¬ 
stead of providing the means whereby the individual may be robbed by the 
organized society he enters, of either or all. The eloquent denunciation by 
Burke of the doctrine of arbitrary power, delivered on the trial of Warren 
Hastings, is worthy of being repeated often, and thoughtfully dwelt upon by 
those who frame laws for a free people. “He have arbitrary power ! My 
lords, the East India Company have not arbitrary power to give him; the 
king has no arbitrary power to give him; your lordships have not; nor the 
commons; nor the whole legislature. We have no arbitrary power to give, be¬ 
cause arbitrary power is a thing which neither any man can hold nor any man 
can give. No man can lawfully govern himself according to his own will; 
much less can one person be governed by the will of another. We are all 
born in subjection, all born equally, high and low, governors and governed, in 
subjection to one great, immutable, pre-existent law, prior to all our devices, 
and prior to all our contrivances, paramount to all our ideas and all our sen¬ 
sations, antecedent to our very existence, by which we are knit and connected in 
the eternal frame of the universe, out of which we cannot stir. This great 
law does not arise from our conventions or compacts; on the contrary it gives 
to our conventions and compacts all the force and sanction they can have. It 
does not arise from our vain institutions. Every good gift is of God; and he 
who has given the power, and from whom alone it originates, will never suffer 
the exercise of it to be practiced upon any less solid foundation than the power 
itself. If, then, all dominion of man over man is the effect of the divine dis¬ 
position, it is bound by the eternal laws of him that gave it, which no human 
authority can dispense; neither he that exercises it, nor those who are subject 
to it; and if they were mad enough to make an express contract that should 
release their magistrate from his duty, and should declare their lives, liberties 
and properties dependent upon, not rules and laws, but his mere capricious 
will, that covenant would be void. The acceptor of it has not his authority 
increased, but he has his crime doubled.”^) 

(*) And again, he says in the same speech: '‘Law and arbitrary power are in eternal en¬ 
mity. Name me a magistrate, and I will name property; name me power and I will name 
protection . It is a contradiction in terms; it is blasphemy in religion; it is wickedness in 
politics, to say that any man can have arbitrary power. In every patent of office the duty 
is included. For what else does a magistrate exist? To suppose for power is an absurdity 
in idea. Judges are guided and governed by the eternal laws of justice to which we are all 
subject.” See Prior's life of Burke, ch. ix.; Works, (Little & Brown's ed) ix. 455; Sidney 
on Gov., ch. 3, § 27. 
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What has been said does not at all call in question the correctness of those 
rules which have been laid down by courts and law writers for the construc¬ 
tion of written constitutions, and for the guidance of legislative bodies or 
judicial tribunals in passing upon the disputes which arise under them. What 
is right, what is expedient, what is proper, what constitute the inalienable rights 
of individuals, and what is necessary to be inserted in their constitution of 
government to protect them, the people who frame it must judge, and not 
generally he who, under it, is vested with executive or judicial functions. But 
in all our inquiries concerning what the law is, and how the written constitu¬ 
tion affects the rights of individuals, we are in danger of being led to false 
conclusions if we do not keep in mind the primary and fundamental fact that 
“ written constitutions sanctify and confirm great principles, but the latter are 
prior in existence to the former.” (/) Those instruments have for one of their 
chief ends the protection of the rights of minorities: they seek the establish¬ 
ment of a government of laws which shall be restrained in its operation within 
the proper sphere of government, and shall protect the pre-existent rights, not 
take them away. (< 7 ) 

The best aid to a proper understanding and interpretation of the law, where 
one’s previous reading has fitted him for its consideration, is a thoughtful and 
patient examination of the purpose of its enactment. If one shall enter upon 
the study of the law under the impression that the extent of his advancement 
must necessarily bear some relation to the number of hours consumed in read¬ 
ing, and the number of pages devoured, and shall in consequence of that mis¬ 
taken impression, hurry overground where he should proceed slowly,cautiously, 
and with much pains-taking, he must be brought at last face to face with the 
fact that he is reading to little purpose, and catching but surface views. For 
it is as true with the mental as it is with the physical life, that, to nourish and 
strengthen the powers, there must be time and opportunity for digestion; and 
this process demands consideration, reflection, and patient and laborious 
thought. “ All knowledge,” says Sir William Hamilton, “ is only for the sake 
of energy;” and, again, “The paramount end of liberal study is the develop¬ 
ment of the student’s mind; and knowledge is principally useful as a means of 
determining the faculties to that exercise through which this development is 


(/) 2 Webster’s Works. 893. 8ee also, per Bates, arguendo, in Hamilton v. St. Louis 
County Court, 15 Mo.. 18, quoted in Coo. Const. Lim. 86. The principal aim of society is 
to protect individuals in the enjoyment of those absolute rights which were vested in them 
by the immutable laws of nature, but which could not be preserved in peace without that 
mutual assistance and intercourse which is gained by the institution of friendly and social 
communities. Hence it follows that the first and primary end of human laws is to maintain 
and regulate these absolute rights of individuals.” Post, book 1, p. 124. 

(p) “ All endeavors to throw more and more unarticulated power into the hands of the 
primary masses, to deprive a country more and more of a gradually evolving character; in 
one word, to introduce an ever increasing, direct, unmodified popular power, amount to an 
abandonment of self-government, and an approach to imperatorial sovereignity, whether 
there be actually a Caesar or not—to popular absolutism, whether the absolutism remain for 
any length of time in the hands of a sweeping majority, subject of course to a skillful 
leader, as in Athens after the Peloponnesian war, or whether it rapidly pass over into the 
hands of a broadly named Caesar. Imperatorial sovereignity may be at a certain period 
more plausible than the sovereignty founded upon divine right, but they are both equally 
hostile to self government, and the only means to resist the inroads of power is, under the 
guidance of Providence and a liberty-wedded people, the same means which in so many 
cases have withstood the inroads of the barbarians, namely, the institution, the self-sustain¬ 
ing and organic system of laws.” Lieber, Civ. Lib. and Self Gov., ch. 33. 
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accomplished.” (A) The study of the law must be with active mind and recep¬ 
tive understanding; for otherwise the student, however patient his reading, 
will be forced to confess in the end that, in the “nice, sharp quillets of the law,” 
with which his memory is burdened, he is, like Shakespeare’s clown, “no wiser 
than a daw.” That lawyer, however able, who rises in court to discuss great 
questions with no better or more thoughtful preparation than a great collection 
of precedents, from which he may read what this judge has said, or what de¬ 
duction that writer has made, has generally no right to assume that he is ren¬ 
dering valuable assistance to the court, or that he is advancing essentially the 
cause of his client. Every litigated case has an aspect of its own, and is sup¬ 
posed to present some new combination which renders it doubtful what prin¬ 
ciple should be applied, or what circumstance should be controlling; and what 
the court needs is, to have the principle pointed out, and the why and the how 
of its applicability explained. Judges may read books and hunt up precedents 
for themselves; but they have not always the leisure to devote to each case 
that thought and reflection which the counsel is employed to give, and which 
may be essential to insure its being grounded on the proper basis. This is the 
duty of the counsel; and when he has read what he supposes to bear upon the 
case, and has carefully arranged and digested his learning, he has a right to 
feel confident in his preparation, and in his ability to present a more forcible 
and convincing argument to the court—applying it, as he will, to the precise 
facts of the controversy—than any he can read from the authorities. Indeed, 
much reading of undigested cases, or even text-books, at the bar, is usually a 
waste of time, or at best only answers the purpose of directing the attention 
of the court to a great number of decisions which might, with equal profit, be 
specified in a written list to be handed up to the judges for their subsequent 
investigation. For such reading will often leave only a vague and imperfect 
idea that the authorities read from have some sort of bearing upon the ques¬ 
tion under consideration, but precisely what, the judge must satisfy himself 
afterwards by making that study of them which the counsel has failed t+ 
make. 

The caution regarding thorough preparation for practice is more needful ia 
cases which involve fundamental rights, than in any others. The temptatiom 
is too great in America for practitioners to open offices and tender their assist¬ 
ance in legal causes, without any such examination of the institutions under 
which they live as will entitle them to be heard on questions of constitutional 
authority. It is too often—indeed, it is usually—the case, that law reading is 
directed mainly to preparation for an early entry into practice, in simple cases 
and in the lower courts, and that works on contracts and on torts are allowed 
to occupy the attention to the exclusion of the works on government. Some¬ 
thing of politics the student will be inclined to learn; and it will not be sur¬ 
prising if the temptations of political life shall beset him early, and lead him 
away into excitements that are fatal to regular and dispassionate investiga¬ 
tions; for, in politics, one reads not so much to form judgments as to gather 
arguments in support of pre-existing notions; and notoriety in that field is 
quite consistent with great ignorance on constitutional subjects. The leaders 


(h) Metaphysics, gg 1, 2. 
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of the political party will be read, while the jurists, whose business it has been 
to treat constitutional subjeots from a judicial stand-point, are overlooked; 
and the training which one obtains in that way, while it may fit him for 
making an effective campaign speech, goes but a little way in the preparation 
for undertaking such great questions of government as the lawyer of reputed 
ability is liable at any time to be called upon to grapple with. 

What sort of an argument, for instance, would have been made by Mr. Har¬ 
grave in the great case of Sommersett, had his reading and reflection been 
confined within the narrow bounds which many law students of the present 
day seem willing to accept as furnishing sufficient scope for their powers? 
Would the great chief justice, who is admitted to have made, with reluctance, 
a decision, which, in the law of personal liberty, will be a landmark for all 
time, have been brought to the point of conviction which would insure its 
being made at all ? Nor are we to suppose that all the great questions regard¬ 
ing individual liberty have been disposed of by the decisions of Lord Mans* 
field and Lord Camden; or, to pass to questions peculiar to our own country, 
that all doubts concerning the proper limits of federal authority were settled 
by the decisions of Chief Justice Marshall, so that nothing is left to the lawyer 
of to-day but to apply the principles that he laid down to the new cases which 
from time to time arise. Cases have arisen in our own time quite as important 
as McCulloch v. Maryland, or any of the other great controversies to which 
Judge Marshall brought his matchless logic and pre-eminent wisdom. The 
question of the proper bounds of martial law; (£) of the right of the federal 
government to make anything but gold and silver coin a legal tender in the 
payment of debts; (j) of the meaning of the term “bills of attainder,” and 
the power of the states to impose test-oaths in order to exclude from office or 
professional employment those who may have taken part against the govern¬ 
ment; (&) and of the right of the states to bargain away or limit by contract 
any of the essential powers of sovereignty; (Z) have recently demanded author¬ 
itative decision, and have moved the nation as profoundly as did any of the 
earlier cases. But there are many questions lying along the border line 
between federal and state authority which still remain to be discussed and 
settled. The new amendments to the federal constitution are prolific of such 
questions, and not to* mention many others, it must be perfectly manifest on 
the most casual examination of the subject, that if it is competent to transfer 
to the federal courts the prosecution for offenses against the state, (m) or to 
confer upon those courts authority to punish state judicial officers for judicial 
acts; (n) difficulties of the most serious nature have been brought into the 

(0 Ex parte Milligan, 4 Wall., 2. 

(j) Hepburn v. Griswold, 8 Wall., 608; Legal Tender Cases, 12 Wall., 457. 

(A) Cummings v. Missouri, 4 Wall., 277; mx parte Garland, Ibid., 333. 

(?) See Washington University v. Rouse, 8 Wall., 441; Beer Co. v. Massachusetts, 97 U. S. 
Rep., 25; Fertilizing Co. v. Hyde Park, 97 U. 8. Rep., 757; Stone v. Mississippi, 101 U. 8. 
Rep., 814. 

(m) Btrauder v. West Virginia, 100 U. 8. Rep., 303; Virginia v. Rives, Ibid., 813. 

(n) See Ex parte Virginia, 100 U. 8. Rep., 339; Tennessee v. Davis, Ibid., 257. 

In illustration of another question lying along the border line between federal and state 
authority, and threatening to breed difficulty and danger, the reader is referred to the case 
of Fenton v. Farley, 9 Am. Law Reg. (N. 8.), 401, ana the forcible note of Judge Redfield 
appended thereto. 
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administration of the criminal laws, and nothing but the most consummate 
wisdom on the part of a court, anxious to administer the Constitution in its 
integrity, can ever master them. Other constitutional questions are not yet 
transferred beyond the region of controversy, and are to be pondered, perhaps 
discussed and settled, by the young men who shall hereafter come upon the 
stage. 

And passing beyond the province of the federal power, we do not find that 
all is plain in the constitutional law of the individual states, and that the 
functions of government are in every case clearly defined, and its limits 
definitely marked out. The great question of the right of the state to teach 
religion in its schools, or of its duty to abstain from such teaching, and what 
precisely is meant by the doctrine of religious liberty and equality as we have 
engrafted it in our constitutions, are still to some extent open questions, and 
occasionally become the subject of violent and angry controversy. 

The limits of local self-government—what it properly embraces, in what 
directions and how far it may be extended, and in what degree the state may 
limit and control it—are still demanding the attention of both the lawyer and 
the legislator, and questions concerning them become at times of universal 
importance, (o) 

Not less difficult and important are the questions regarding the proper 
division of governmental powers between the three departments created for 
their exercise. We have endeavored so to frame our constitutions that “the 
legislative department shall never exercise the executive or judicial powers, or 
either of them; the executive shall never exercise the legislative or judicial 
powers, or either of them; the judicial shall never exercise the legislative or 
executive powers, or either of them; to the end that it may be a government of 
laws y and not of men.” ( p) But what is legislative and what is executive, and 
what is judicial power, and who shall say when either is seized into usurping 
hands ? 

The attention of the student is called to a few of these questions for the 
purpose of indicating the broad fields which still await the laborer who shall 
fit himself to enter them. The foundation for due preparation must be laid in 
student life if ever, and he who lays it broad and deep may find himself called 
upon to take part in the struggles of the giants which some day will be had 
over these questions. No small share of this preparation will be made when 
the author before us is carefully read and understood, but the standard 
American writers on government ought also to be familiar, and what is 
peculiar in our system should be made the subject of special study and 
examination. In this field of his inquiries the student will meet with much 
that is crude, and with many decisions made under circumstances precluding 
due deliberation, and perhaps presenting to the mind only vague and indefinite 
notions of constitutional rights; but it iB not essential that he should follow 
blindly the leading of any man or any court; the light is always attainable if 
he will but strive for it, and the greater the confusion of authority, the greater 


(o) See People v. Hurlbut, 24 Mich., 44; State v. Tappan, 29 Wis., 064, and the discus¬ 
sions in recent federal cases. Mount Pleasant v. Beckwith, 100 U. 8. Rep., 514; Meri¬ 
wether v. Garrett, 102 U. S. Rep., 482. 

(j?) Extract from the constitution of Massachusetts. 
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k hie oredit if he can succeed in pointing out dearly the principle that should 
govern. (?). 

The admirable lectures of Chancellor Kent every student will do well to 
master after he has made himself familiar with the Commentaries of Mr. 
Justice Blackstone. Those lectures give us a pleasant, though very much 
condensed, view of the general principles of the law of nations ; of American 
constitutional law, of the sources of the municipal law of the several states, 
and of the absolute and relative rights of individuals. The law of corpora¬ 
tions next engages attention. Students who read by themselves usually com¬ 
plete the reading of this work before passing to any other, but if, instead of 
so doing, they should adopt the course, after mastering the lecture upon a 
particular subject—as for instance the subject of corporations—of taking up 
one or more of the leading treatises upon the same subject, they would make 
more sure of their ground as they progressed, and be likely to acquire a 
knowledge more precise and accurate. The clear and lucid presentation of 
the leadiug principles of all these subjects made by Kent will prepare one to 
master the details of the more extended works, (r) Passing then to the law 
of personal property and of contracts in Kent, the student will find it useful 
in like manner to follow with the works of text writers devoted to these 
branches of the law. (s) Works upon particular divisions of the law of con¬ 
tracts, such as bailments, agency, partnership, and mercantile law generally^ 
may usefully be read in immediate sequence. Upon all these extended and 
exhaustive treatises will be met with, and as the subjects are of every-day 
importance in the lawyer’s practice, it is likely that these treatises, or others 
of equal value, will be presented in new editions from time to time as accumu¬ 
lating decisions or new circumstances shall render important, so that the 
student may at any time have in some one or more of them a satisfactory and 
reliable view of the existing law. (£) 

When the student, in pursuing this course, shall reach the law of real estate, 
it would be well for him to pause for a moment, to consider some of the cir¬ 
cumstances which are apt to render its study superficial. There is no lack 
here of abundant and safe guides, for the works upon real estate law are 
numerous, profound and exhaustive; but that they do not prove attractive 
must be confessed, and that they fail to receive that attention which the im¬ 
portance of the subject demands is evident. The student who has studied the 

(g) Upon the subject of the federal constitution, no work as yet supersedes the elaborate 
treatise of Mr. Justice Story; though if it were re-written in view of recent events and 
authorities, it might be made much more valuable, and be largely increased in interest to 
those who shall hereafter read it. 8 ome very convenient little hand-books, presenting 
analyses of the constitution, and some of them giving the decisions of the courts under its 
several clauses, are readily attainable. The foundations of federal constitutional law may 
be traced very satisfactorily in the pages of the Federalist, the lectures of Wilson, and in 
Elliot’s Debates, and of International law in Wheaton, Lawrence, Phillimore and Wolscy. 

(r) Angell & Ame 9 on Corporations is still a standard work, and Grant and Field are also 
valuable. 80 also is Judge Redfield’s treatise on the Law of Railways. Dillon on Muni¬ 
cipal Corporations is excellent and indispensable. 

(a) There are many very good recent works on Contracts. Anson is especially valuable- 
tor students, and Mr. Bishop has a work adapted particularly for their use. Parsons on 
Contracts is more especially suited to the practitioner. 

(0 See particularly Edwards on Bailments and on Bills, 8 tory on Bailments, Daniell on 
Negotiable Paper, Parsons on Bills and on Partnership, Smith on Mercantile Law, and 
Hutchinson on Carriers. 
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law of contracts faithfully and with interest will not unfrequently suppose he 
may pardonably slight the law of real estate, and, after acquainting himself 
with the ordinary forms of conveyancing, and a few of its familiar rules, he 
will pass on to other subjects in which his interest is more readily engaged. 

Upon no other branch of the law has so much patient thought and so much 
profound learning been expended as upon the law of real estate. Some of the 
treatises in this department have been the admiration and delight of the ablest 
ootemporary lawyers, and are never read without leaving profoundly impressed 
upon the mind their wonderful erudition and thoroughness. For this very 
reason, and because their proper study taxes the mind so severely, they have 
been shunned by the student. Works like Littleton’s Tenures, Fearne on 
Contingent Remainders, Saunders on Uses and Trusts, and Sugden on Powers, 
will not willingly be selected by the beginner as his text books, if he can make 
himself believe that, after reading Blackstone and Kent, he will attain the 
same practical end by familiarizing himself with the common forms of con¬ 
veyancing, and with the questions which most often arise between vendor and 
purchaser. And the whole tendency of modern legislation concerning real 
estate has been to lull the student into a false security, and to incline him 
more and more to rely upon such superficial knowledge as might answer the 
purpose of the conveyancer, but which fails to embrace the questions of nicety 
and difficulty. In both England and America the attention of some of the 
ablest minds has been directed to a reform in the law of real estate, with a 
view to relieving it of unnecessary and cumbrous forms, useless technicalities, 
and fictions which answer no useful purpose. The changes they have intro¬ 
duced have been great; in some respects very radical: and their influence has 
been to impress us with the belief that the ancient learning in real estate law 
has become obsolete and useless, and that time can be more profitably spent in 
acquiring a practical knowledge of the manner in which business is now done, 
than in poring over the musty books which, though indispensable in a past 
age, seem now, in these hurrying times, to possess only antiquarian interest. 
Other important circumstances which have operated mainly in the newer 
states, have had a tendency in the same direction. Real estate has been cheap; 
we have been near the source of title; conveyances of any particular parcel 
have not generally been numerous, nor the title complicated; the modes of 
transfer have been tolerably uniform and well understood: we have a general 
system of registry designed to give purchasers information concerning the 
conveyances which have been made; and, as every man of plain common sense 
is able to understand all these, one naturally comes to think that the nearest 
justice of the peace is competent to transact the business connected with his 
purchases and sales, and that his own good sense is sufficient to protect him 
against flaws in titles, or against being entrapped through the means of 
inadequate conveyances of the land he buys. Unfortunately he sometimes 
discovers, when too late, that unaided good sense is not always an infallible 
guide in matters of law, and that one who relies upon it implicitly is in the 
proper condition of mind to be made the victim of misplaced confidence. 
Many a man has lost his all by assuming the sufficiency of his own knowledge 
and judgment in real estate matters, and by resting satisfied with his own 
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examination, or that of his county register of deeds, where he ought to have 
e&lled in the best legal advice that was attainable. Sharp schemers do not 
overlook this faot, and many of them thrive by it; but we should be obliged 
to confess, if interrogated on that point, that many legal practitioners also do 
not properlv appreciate the nature of their task when called upon to advise 
regarding titles, aud that the assistance they assume to render is admirably 
calculated to lead astray. («) 


(u) Of this there could not possibly be a better illustration than the implicit reliance 
which is apt to be placed upon the county records of deeds as a means of ascertainioff pre¬ 
cisely the situation of the title to a particular parcel of land. A little reflection will con¬ 
vince us that these records cannot give all the information requisite: that it is entirely possi¬ 
ble for perfect titles not to appear upon them at all, and that often they will indicate an 
indefeasible right in one who, in fact, has no title whatever. Indeed in many cases, the 
nature of perfect titles is such that they cannot be spread upon the records, and in all cases • 
there are important facts concerning which the record is silent, and which must necessarily 
be determined by extrinsic inquiries. 

To illustrate this, let us suppose that a lawyer’s client brings him an abstract from the 
county recorder’s office, and requests his opinion as to the title which it describes. Let 
this abstract be in the following form: 

"Southwest quarter of section 12, town 9 south, range 2 east, Ohio. 

1. Entered by John Hemingway and patented by U. S. to him August 1, 1836. 

2. John Hemingway to William Jackson, warranty deed; dated September 10, 1836; 
recorded March 18, 1838, in liber B of deeds, page 80. Duly witnessed and acknowledged. 

3. William Jackson to Richard Benson, warranty deed; dated March 18, 1838; recorded 
same day in liber B of deeds, page 81. Duly witnessed and acknowledged. 

4. ^Richard Benson and Harriet his wife, to James Byles; quitclaim deed; dated October 
1, 1862; recorded same day in liber Y of deeds, page 292. Executed in the state of New 
York and properly certified. 

6. Jame9 Byles, by William Smith, his attorney in fact, to Edgar Bennett; warranty 
deed; dated July 15, 1868; recorded October 12, 1868. In due form of law. 

The records of this office show no mortgages or other liens upon the land, and the title 
appears to be perfect in Edgar Bennett. John Doe, register of deeds.” 

Nothing apparently could be more straightforward and business-like than this document, 
and one is probably safe in saying that the majority of purchasers would rely upon it im¬ 
plicitly, and would receive and pay for Mr. Bennett’s conveyance without suspicion that it 
could possibly prove defective. But a prudent conveyancer would feel no such reliance, 
but would treat this document as an assistance merely in the necessary investigations; as a 
guide in his inquiries, and not as in and of itself presenting the needed information. He 
would, therefore, inform his client that further investigation would be necessary; that a 
register of deeds could not make a title good by certifying to its correctness, and indeed 
could not properly give such a certificate at all; and that all the facts which are stated in this 
abstract are not inconsistent with a worthless claim in the party here stated to have a per¬ 
fect title. And he would thereupon proceed to obtain from other sources the information 
which the record could not give. 

1. By inquiries of his client, of the present claimant, and of other sources, he would en¬ 
deavor to ascertain as much as possible concerning the several grantors mentioned in the ab¬ 
stract of title; where they lived, and what was their connection with the possession of the 
land; and their identity with the grantees of the same name. Also, whether other parties 
have at any time been in possession of the land, and if so, for how long and under what 
claim of right. All these inquiries may be of the utmost importance, as we shall soon per¬ 
ceive, and aided by them he will proceed to consider the successive steps in the chain of 
conveyances. 

2. The patent by the United States to any one may generally be assumed to convey the 
title, the LJnited States having been the original owner of all the region in which this land is 
situated. Still, it is possible for such a patent to be void. The government may, previously, 
have patented the 9ame lands, and the second patent may have issued through mistake, in 
which case it would of course be void. Or the government after having once parted with 
its title may have acquired some right a^ain—as sometimes happens in enforcing its de¬ 
mands against public debtors—and in this case, its subsequent conveyances could give no 
better title than the government has acquired by its purchase. It would be necessary, 
therefore, in 9uch a case to scrutinize the title of the government with the same care that 
would be requisite in the case of any other proprietor. 

3. Coming to the conveyance by Hemingway, the first inquiry which suggests itself is, 
whether he be the same person to whom the government conveyed. Identity of name is 
no more than prima fade evidence of this fact, and may not be even so much, if his resld- 
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There are not many things in the old law of real estate which the lawyer 
will find it without importance to know, and his knowledge will sometime* be 
called into requisition under circumstances which preclude a resort to the book* 
for careful investigation. The man who in extremis sends for his legal adviser 
to draft a complicated will may be blaraable for delaying so important a busi¬ 
ness until the immediate urgency is so great, but in this regard he is only 
equally negligent with a great many of his fellows, and the lawyer must be 

i 

ence, as given in his conveyance, appears to be different. Let us say here, once for alt, 
that a recoi'd can never identify parties: outside inquiries are absolutely essential for this 
purpose, and when it is so easy for one man to personate another, and when besides thera 
are often many persons of the same name, these inquiries cannot be too particular. A con¬ 
veyance by any other John Hemingway than the one to whom the government conveyed, 
or by any person falsely assuming his "name, would of course be void; and no title appar¬ 
ently good of record could protect a purchaser against the claim of the real patentee. 

4. Suppose the inquirer to have satisfied himself of the identity of the patentee with the 
grantor of Jackson, a further question is, whether he had made any other conveyance, or 
anj r mortgage of the lands previous to the recording of the deed to Jackson. And thij 
brings us to notice the principal object of the registry laws, which is, to give notice to pur* 
chasers of any previous conveyances or liens by the person of whom they buy . A purchaser 
who examines the records and finds no conveyance by his vendor has a right to assume 
that none exists; and if he then receives a conveyance in good faith and for value paid, and 
places it upon record at once, he is protected by it, even though there be a prior convey¬ 
ance also obtained for value. As between two bona fide purchasers, the registry law gives 
protection to him who was sufficiently diligent and prudent to have his deed immediately 
recorded, and the deed of the other, even though prior in point of time, is void as to him, 
provided lie had no notice of it when he bought, received the conveyance and paid the 
consideration. 

5. As no wife appears to have joined in Hemingway’s deed, it will be necessary to inquire 
whether he was at the time a married man, and if so, whether his wife is still living. If 
she is, she has or may have a right of dower; and the facts regarding this will need invest¬ 
igation. 

6. In the case of this and also every subsequent deed, it i9 important not to be satisfied 
with the simple statement that it is a "warranty deed,” but to examine its terms and see 
what the covenants are, and also whether it gives any intimation of any fact which quali¬ 
fies in any way the title of the grantor to the possible prejudice of a purchaser. Although 
there are no mortgages of record, there may be some in existence, and the deeds may give 
information concerning them. Such information the purchaser is bound by, for it is a gen¬ 
eral rule that a man is regarded as notified of whatever appears in the instruments which con* 
stitute his chain of title; and whether he actually reads them or not he is equally charge¬ 
able with knowledge of their contents. Jackson v. Neely, 10 Johns., 374; Brush v. Ware, 
15 Pet., 93; Daughaday v. Paine, 6 Minn., 443; Reeder v. Barr, 4Ohio, 440. If therefore 
a deed refers to an unrecorded mortgage or to any other outstanding claim, it becomes nec¬ 
essary to ascertain it9 present condition and validity; for a purchaser will take subject to 
rights under it of which he is constructively notified. It is important also to see that the 
deeds contain the proper words of inheritance. See post, book 2, page 107, and notes. 

7. The attestation and acknowledgment of the deed are to be compared with the statute in 
force at the date of execution, to see if they constitute a compliance. And it is always to be 
borne in mind that the record of a deed not executed as required by the recording laws is 
a mere nullity, and is neither notice nor evidence. Clark v. Graham, 6 Wheat., 577; Chot- 
eau v. Jones, 11 Ill., 300; Pope v. Henry, 24 Vt., 560; Gal pin v. Abbott, 6 Mich., 17; Work 
v. Harper, 24 Miss., 517; Patterson v. Pease, 5 Ohio, 190. If there is any defect in this 
particular, the original deed should be obtained for the purposes of having the proper cor¬ 
rection and a new record made. 

8. Coming to the deed from Jackson to Benson, the same questions regarding identity are 
to be asked and the same precautions observed in other respects which have already been 
pointed out. 

9. The deed from Benson to Byles is by quitclaim. A deed without covenants is a* 
effectual to convey the vendor's title as any other, but the fact that the vendor declines to 
insert covenants in his deed when his title is apparently perfect, is a circumstance which 
always suggests doubt in respect to the title, and renders additional caution important. 
Generally the vendor who has no doubt regarding his title will not hesitate to give the ordi¬ 
nary deed of warranty, and the purchaser, if he is buying for full value, will insist upon 
having it. It is a reasonable inference when a mere quitclaim is given, that both parties 
supposed the title might prove defective, and that the purchaser has bought at a discount 
in consideration of the risk he assumed. And it may prove, on inquiry in this case, thtft 
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prepared for calls of this character, and ready to respond to them. The most 
diffioult aud intricate questions he is ever compelled to grapple with will some¬ 
times present themselves when the proposed testator states his wishes regarding 
the settlement of his property; and in many cases they must be met promptly 
and settled without delay. To enable a lawyer to enter upon such a task 
without misgivings, he must have fitted himself by a thorough study of the 
elementary rules as presented and discussed in the leading treatises; and if he 


the William Jackson ‘who conveys was not the purchaser from Hemingway, but only one 
of several heirs at law who had sold and quitclaimed his undivided interest. In such case 
the interest of the other heirs would not be affected by his conveyance, aud the right which 
could be claimed by his grantee, though apparently good to the whole land, would in real- 
ity be valid for his undivided interest only. 

10. And this leads us to remark that the title derived by descent or devise from a deceased 
person does not usually appear on the records of the office of the recorder of deeds, and in 
some states there is no provision of law by which it can be made to appear. When a per¬ 
son dies leaving no will, the title to his real property vests at once in his heirs at law, subject 
to be devested in case it should become necessary, in the course of administration, to resort 
to it as assets for the payment of debts. The heirs may sell their right, and no other steps 
are essential for the purpose than would be required if their title had come by purchase. 
One who should buy of them must take subject to the following contingencies: 

A will of the ancestor may be discovered and probated, which shall devise the estate to 
other parties. 

Administration may be taken on the estate, and debt9 proved to an amount exceeding 
the personal assets, and then it may be necessary to sell the real estate in order to pay them. 

Each heir can convey his undivided interest only, and the purchaser at his peril must 
ascertain the number and identity of the heirs, and the extent of their respective interests. 
Even where an estate is being duly settled under the statute, the probate records are not 
conclusive upon these subjects, at least before the final decree of distribution. The pur¬ 
chaser must also, at his peril, ascertain that the heirs from whom he buys are of the proper 
age to make conveyances. 

11. As the Benson deed appears to have been executed in the state of New York, it is 
important to ascertain what provision was made by the law of Ohio for the record of such 
deeds. The law of the jurisdiction where the land is—the lex rei sites —is the law which 
must govern such conveyances; and a deed, perfectly good in New York, where it is exe¬ 
cuted, may prove insufficient, under the law of Ohio, where the land lies. The statutes 
of the several states will be found to provide in what manner deeds of land therein, when 
made abroad, shall be executed; and the deed must, therefore, be compared with the stat¬ 
ute, to see if there has been a compliance. And, as there is no common law on thi9 sub¬ 
ject to help out a defective conveyance, nothing short of a substantial compliance with 
the statute will avail. A defective deed may amount to a valid contract of sale, the spe¬ 
cific performance of which may be enforced; but a purchaser wants th e title, and not a law¬ 
suit 

12. Benson’s deed to Byles appears to have been executed more than twenty years after 
he obtained his title. It is possible that in this interval his right may have been extin 
guished by an adverse possession. This consideration is, of itself, sufficient to demon¬ 
strate the importance of making inquiries regarding the occupation of the land; but they 
would also be important, though in a less degree, where sufficient time had not elapsed for 
the statute of limitations to attach. It is a rule, generally, though not universally, recog¬ 
nized, that, where one buys land in the possession of another , he takes it subject to the rights of 
the po8seft$or, whatever they may be. Lea v. Polk Copper Co., 21 How., 493; Hughes v. 
United States, 4 Wal., 232; Morrison v. Kelly, 22 Ill., 610; Coleman v. Barklew, 3 Dutch., 
357; Helms v. May, 29 Geo., 121; McKee v. Wilcox, 11 Mich., 358. The exception to 
this principle is where the possessor sets up a claim in opposition to his own conveyance: 
Scott v. Gallagher, 14 S. & R., 333; Ncwkall v. Pierce, 5 Pick., 450; Bloomer v. Hender¬ 
son, 8 Mich , 395. Or where possession by him is consistent with the title appearing of 
record. Patten v. Moore, 32 N. H., 382; Truesdale v. Ford, 37 111., 210; Ely v. Wilcox, 
20 Wis., 523. See further, McKinzie v. Perrill, 15 Ohio 8t., 162; Crassen v. Swoveland, 
22 Ind., 427. A man, therefore, who is in possession under a lease or an unrecorded deed 
is protected by his possession, and other persons cannot acquire equities as against him, 
where they biiy without taking the trouble to inquire into the nature of his claims. 

p 13. Benson’s wife purports to have united in his deed for the purpose of releasing her 
right of dower. As to this, it is important to know whether she was his wife in fact. 
Many cases have occurred in which owners of land have procured others to personate their 
wives in conveyances which the wives refused to unite in. It is also necessary to inquire 
whether the execution and acknowledgment of the deed by the wife were in compliance 
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has contented himself with a smattering of real estate law—such as may 
enable him to buy and sell real estate and draft common conveyances, he has 
no right to jeopard the interests of those he assumes to aid by drafting an 
instrument, the legal effect of which he can only guess at. A layman would 
be even less likely to mislead, for he would generally abstain from the use of 
technical language, which, in the hands of persons who are employing it with¬ 
out sufficient knowledge, is always liable to express a meaning which is not in 
the mind of him who uses it. It is impossible to urge too strongly upon the 


with the statute, for if not, the deed is ineffectual to affect her rights. The rules of law in 
this regard are somewhat strict. 1 Wash. Ileal Prop., 200, ct seq. 

Also whether the wife was of lawful age at the time of executing the release. The stat¬ 
ute which authorizes the wife to release her contingent right of dower does not relieve her 
of any other disability which she may be under, besides coverture; and, therefore, if she 
be, in law, an infant, her deed is void. Hughes v. Watson, 10 Ohio, 127; Priest v. Cum¬ 
mings, 16 Wend., 617, and 20 id., 338; Jones v. Todd, 2 J. J. Marsh., 359. Some of the 
states, however, it is believed, have changed this rule. 

14. The deed from Byles to Bennett appears to have been executed by attorney. Was 
this attorney duly authorized ? To answer this question intelligently, we must have the 
power of attorney before us. It must be under seal, and its terms must be such as to 
empower this particular deed to be executed. If the examination is satisfactory on this 
point, the purchaser would need to go still farther, and ascertain whether or not it remained 
unrevoked when the deed was made. Byles, in the mean time, may have died or goue into 
bankruptcy, or he may have expressly revoked his letter of attorney by ati instrument for 
the purpose, duly executed and recorded. If satisfied that the power remained in force, 
the next question is, whether it has been duly executed. The deed made under it should 
be executed and acknowledged in the name and as the deed of the principal by William 
Smith, his attorney, and not in the name and as the deed of the attorney himself. El well 
v. Shaw, 16 Mass., 42; Barger v. Miller, 4 Wash. C. C., 280; Thurman v. Cameron, 24 
Wend.. 87; Harper v. Hampton. 1 Harr. & J., 709. If defective in this particular, extrin¬ 
sic evidence cannot be resorted to for the purpose of showing that the attorney designed 
to make the proper conveyance which he has failed to execute. Wilkinson v. Getty, 13 
Iowa, 157. 

15. As James Byles executes the deed alone, inquiry must be made whether at the time 
he was a married man, and if so, whether his wife is still living. And this may be import¬ 
ant for a further purpose than to ascertain whether a dower right exists. The land may 
have been the honwstead of Byles; and if occupied as such, it may be found that, at the 
date of this deed, the statute of the state forbade its alienation except by a deed in which 
the wife joined. 

16. When satisfied upon all these points there are still others which present themselves 
for investigation. There may be tax titles upon the land; it may have been sold in judicial 
proceedings against any of the several owners; any of them may have gone into bank¬ 
ruptcy and lost his title thereby; any of the deeds in the chain of title may be forged, and 
therefore void; anv one of the grantors may have been an infant, insane or idiotic; there 
may be suits pending in chancery which affect the land; there may even be deeds recorded 
which were not indexed. Chatham v. Bradford, 50 Geo., 327; Bishop v. Schneider, 40 
Mo., 472; Schell v. Stein, 76 Penn. St., 898; 18 Am. Rep., 416. 

The title here supposed is one of the most simple character, and presents none of the 
abstruse or difficult questions which are constantly arising in real estate transactions. If 
one link in the chain of title happens to be a will, new and more difficult questions will 
arise. It may then become important to know whether the rule in Shelley's case is in 
force in the state or not; for the nature of a devisee’s estate, whether a fee or not, may 
depend upon it. And in any case of a devise it will be important to ascertain whether the 
will has been duly probated and the estate duly settled; for until then, the title of the 
devisee is subject to contingencies. If one link is a judicial sale, or a sale by executor, 
administrator or guardian, or a tax title, the lawyer ought to examine every step in the 
proceedings carefully; to take nothing for granted, but satisfy himself from his own inspec¬ 
tion that every thing is substantially correct and regular. 

If an examination is being made for the purposes of a suit, it ought to be equally par¬ 
ticular and careful, and the lawyer ought to see not only that the title is good, but that it 
is capable of being proved. Sometimes he may be convinced by his inquiries, and yet not 
supplied with the means of proof. He should remember that it is one thing to satisfy 
himself, and another to supply legal evidence which can be laid before a jury. The mem¬ 
orandum of his investigations which he makes, a9 they progress, ought to give full infor¬ 
mation, not only for his own present use, but for the purposes of a trial if any should be 
had, or for the information of any subsequent purchaser from his client who may have 
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young men who are hereafter to come to the bar, the importance of thorough 
preparation in the law of real estate; and it may tend to their encouragement 
in so doing to add, that as lands become more valuable and wealth increases, 
in no other branch of the law is real preparation and genuine attainment likely 
to be better appreciated or better rewarded. ( v ) 

There is a class of real estate questions which is peculiar to this country, 
and in handling which the student will not be greatly aided by the old text¬ 
books or old decisions. They are, nevertheless, questions which arise often, 
and which, hereafter, there will from year to year be still more frequent occa¬ 
sion to deal with. We refer to those which relate to the validity of sales of 
lands for the non-payment of the taxes assessed upon them. We do not 
know how the lawyer, who is disposed both to labor and to think, could well 
be called into a more tempting field than the examination of these questions. 
Large as has been the number of decisions regarding these sales, and 
varied as have been the questions passed upon, almost every new case 
that now arises presents some unusual combination of facts and circum¬ 
stances which enables some new and perhaps difficult question to be raised. 
The difficulties are enhanced by the different views which different classes 
of minds are disposed to take of this species of title, and of the maxims 
of law by which they should be governed. If we look only to the interest 
of the state, and regard the collection of the tax at all hazards as the prime 
object to be attained, we may be disposed to press governmental power to an 
extreme which would deprive the individual of the benefit of those principles 
which have been shields for the protection of private property from before 
the time of Magna Charta. If, on the other hand, we look mainly to the 
interest of the individual, bearing in mind the great variety of causes which 
prevent the prompt payment of taxes—causes most often operating in the 
cases of minors and other persons incapable or unaccustomed to business, and 
remembering also the merely nominal price usually paid for lands at tax sales, 
we may be disposed to look upon these sales as a species of state robbery, to 
disappoint and defeat which, the courts should be vigilant to seize upon every 
reasonable pretext. These diverse views find able representatives in the legal 
profession, who press them upon all occasions; but the lawyer who is ready to 
accept them as extreme views, and to examine tax titles with the same un¬ 
biased mind which he would bring to the consideration of a mortgage or of a 
conveyance by bargain and sale, will not fail to find that there is ample oppor- 

occasion to go over the same ground. A lawyer is inexcusable who trusts the results of 
such investigations to memory alone. 

These few hints will suffice to show how utterly insufficient and misleading are the ordi¬ 
nary abstracts of title upon which so many purchasers rely; how impossible it is that the 
records should give completely the information regarding the true state of titles; and how 
important that one who would examine titles should not only have some knowledge of law. 
but should make his investigations with his mind awake to all the numerous and diversified 
circumstances which may affect the title, even in the cases which upon the surface appear 
the simplest. And this note is inserted, not as indicating all the points to be borne in 
mind in these cases, but as illustrating the necessity of caution and thoughtful vigilance. 

(®) Mr. Williams’ little work on Real Property is an admirable assistant to the student, 
and an agreeable introduction to the Digest of Cruise. Washburn on Real Property and 
on Easements are valuable and reliable; and Rawle on Covenants is especially so. Jarman 

"Will® i® l be best English work on that subject at the present time, and has recently 
been well edited by Bigelow. Redfleld on Wills is the leading American treatise. 
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tunity for the display of legal ingenuity and acumen, and for the satisfactory 
application of fundamental legal maxims as the new and peculiar circum¬ 
stances, which these cases so often exhibit, present themselves. The thought¬ 
ful lawyer cannot doubt that the old and well-settled principles of law are to 
be applied in these as in all other cases, nor that they are sufficient, if rightly 
applied, for the protection alike of the interest of the state and of the individ¬ 
ual rights of the citizen; and if he enters upon his investigations with these 
points conceded in his own mind, much of the difficulty supposed to be in¬ 
separable from this species of conveyance will disappear, as he comes fully 
prepared to encounter it. The maxims of individual right are all limited, 
restrained and qualified by others with regard to public duty and state neces¬ 
sity; each and all, when properly understood, supply light for the guidance 
of the lawyer in his examination of the numerous and often informal and 
imperfect records which constitute the evidences of title in these cases, and 
if he possesses the necessary industry and perseverance to make a complete 
and careful examination of each case in which his services may be required* 
the questions of law involved will not often fail of a satisfactory solution 
under his intelligent and persevering attempts to master them, (w) 

If the law of real estate proves generally unattractive, criminal law, on the 
other hand, is likely to excite the imagination and enlist the interest of the 
student, who will look forward to its practice as the field of his most striking 
and inspiring triumphs. Yet as these triumphs are popularly supposed to be 
achieved mainly by the power of eloquence, and by appeals to the sympathies 
and the passions of men rather than by the force of dry legal logic, or the care¬ 
ful mastery of the rules of law, the embryo advocate needs to guard his inclin¬ 
ations carefully, lest he find himself in his preparation relying too exclusively 

(w) To illustrate the mannner in which the principles of law which are applicable to 
these cases affect and qualify each other, the following may be mentioned : 

That the state has an undoubted right to compel every species of property within its 
limits to sustain its proper proportion of the burden of supporting the government, and to 
that end, if necessary, to devest the owner's title by a public sale. 

That the owner has an equal right to have the proceedings for levying a tax upon his 
property prescribed in advance by law, so that he may understand what is his duty regard¬ 
ing its payment, and how he may comply with that duty: and he is not to be dispossessed 
of his property until he is in default for failure to perform his obligations to the state. 

That statutes for the assessment and collection of taxes are to be construed like other 
statutes; not with a strictness that shall defeat their purpose, nor with a liberality that shall 
enlarge their terms; the object to be attained being to ascertain the meaning of the legisla¬ 
ture in their several provisions, and then to give them effect. 

That whatever securities the legislature has provided for the protection of the interest of 
the taxpayer, are to be understood as thrown around his property to prevent its being ap¬ 
propriated improperly, and they therefore constitute walls of protection which the other 
departments of the government cannot throw down or leap over. 

That the letter of the law is not to be regarded rather than its spirit: and as a strict and 
literal compliance with provisions which are unimportant to the individual assessed is ex¬ 
tremely improbable in proceedings of this description, where the steps to be taken are 
numerous and the persons who are to take them generally unlearned in the law, the legis¬ 
lature, it is to be assumed, did not intend to make such literal compliance a condition pre¬ 
cedent to the collection of the public revenue, and the immaterial variations may be disre¬ 
garded or cured retrospectively. 

Other rules might be specified, but it Is not important to our present purpose; the chief 
difficulty in these cases being after all in the proper application of these, and in determin¬ 
ing what regulations of statute are to be regarded as directory, and what, being prescribed 
for the protection of the rights of the citizen, are to be treated as imperative. Mr. Black¬ 
well’s Treatise on Tax Titles is a very useful one, to both the student and the practicing 
lawyer. 
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«pon showy attainments, and neglecting that solid foundation in the law with¬ 
out which the most shining natural abilities, and the most careful and elaborate 
training in elocution, will at times prove of no avail. 

If the loading principles of criminal law are plain and easily mastered, if the 
pleadings are simple and the practice without complication, there is neverthe¬ 
less a continual possibility that some unexpected and difficult question may 
arise for which the works on criminal law state no precedent and furnish no 
solution. What criminal lawyer in large practice can tell whether the fate of 
hie client in the next case in which his services may be demanded is to turn 
upon mere questions of fact, or on the other hand to depend upon some import¬ 
ant principle of constitutional right, some difficult question regarding the right 
%o property, or some point in medical jurisprudence, involving not only some 
knowledge of medicine and of physiology, but an intimate acquaintance, also, 
with human nature, and with the peculiarities and vagaries of the human 
mind P 

Lord Erskine, in building up that splendid reputation as an advocate of 
which he was justly so proud, did not shrink from any labor or spare himself 
any exertion which could make more complete and ample his ability to grapple 
with the questions of law and of fact which he could anticipate as likely to 
arise in the cases he was to undertake. At this distance of time, and when it 
aaunot be expected that our feelings should be enlisted to any considerable 
degree, in the questions he discussed, we read his speeches with delight, and 
study them as models of forensic eloquence. But we discover that they are 
very far from being mere appeals to the sympathies, the feelings or the pas¬ 
sions of the men to whom they were addressed. On the contrary they were 
pervaded with such knowledge of the laws and constitution of his country, and 
he discussed the questions involved with such fullness and readiness of informa¬ 
tion, and such force of logic, that our wonder is as we read them, not that their 
effect was so powerful and their force of conviction so great, but that, in cases 
where he made the right appear so clear, it should ever have been seriously 
•ontested. We take up, for instance, the trial of Hardy, and note in what a 
masterly manner he handled the successive questions as they arose, and we are 
irresistibly impressed that the great advocate was an orator in the highest and 
best sense, whose aim was to come to the discussion of such great causes with 
his mind stored with all the materials of attack and defense which study or 
labor could gather, and who so far accomplished the end sought, that he 
was enabled to teach a government then tending strongly toward despotic 
authority, a salutary and much needed lesson regarding the freedom of thought 
and freedom of discussion, and one which will never be unlearned while free 
institutions continue to be the heritage of the people of England, (x) 


(z) Lord Campbell said of Erskine's speech in support of the right of juries in the Dean of 
Asaph’s case, that it displayed. ** beyond all comparison, the most perfect union of argu¬ 
ment and eloquence ever exhibited in Westminster hall. So thoroughly had he mastered 
Uie subject, and so clear did he make it, that he captivated, alike, old black letter lawyers 
and statesmen of taste and refinement. ” 

Quintilian, who lived in an age and under a system of forensic pleading, In which oratori- 
Cttl powers, without solid attainments, might be made much more available than now under 
oar system, justly ranks thorough preparation among the first and highest requisites of the 
a&rooate; or, as he expresses it, as “ constituting the foundation of pleading. “Very few 
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It will be interesting to quote in this connection what was said of Alexander 
Hamilton by one of his gifted cotemporaries: “It is rare that a man, who 
owes so much to nature, descends to seek more from industry; but he seemed 
to depend on industry, as if nature had done nothing for him. His habits of 
investigation were very remarkable; his mind seemed to cling to his subject 
till he had exhausted it. Hence the uncommon superiority of his reasoning 
powers; a superiority that seemed to be augmented from every source, and to 
be fortified by every auxiliary; learning, taste, wit, imagination and eloquence. 
These were embellished and enforced by his temper and manners, by his fame 
and his virtues. It is difficult, in the midst of such various excellence, to say 
in what particular the effect of his greatness was most manifest. No man 
more promptly discerned truth; no man more clearly displayed it; it was not 
merely made visible, it seemed to come bright with illumination from his lips. 
But prompt and clear as he was, fervid as Demosthenes, like Cicero, full of 
resource, he was not less remarkable for the copiousness and completeness of 
his argument, that left little for cavil and nothing for doubt. Some men take 
their strongest argument as a weapon, and use no other; but he left nothing 
to be inquired for more, nothing to be answered. He not only disarmed his 
adversaries of their pretexts and objections, but he stripped them of all excuse 
for having urged them; he oonfounded and subdued as well as convinced. He 
indemnified them, however, by making his discussion a complete map of his 
subject, so that his opponents might indeed feel ashamed of their mistakes, 
but they could not repeat them. In fact it was no common effort that could 
preserve a really able antagonist from becoming his convert; for the truth, 
which his researches so distinctly presented to the understanding of others, 
was rendered almost irresistibly commanding and impressive by the love and 


orators,” he truly remarks, M take sufficient trouble in this respect; for, to say nothing of 
those who are utterly careless, and who give themselves no concern on what the success of 
a cause depends, if there be but points which, though wholly unconnected with the case, 
but relating to characters involved in it, and leading to the usual flourishes on common¬ 
place topics, may afford them an opportunity for noisy declamation; there are some also 
whom vanity perverts, and who (partly pretending that they are constantly occupied, and 
have always something which they must first dispatch, tell their client to come to them the 
day or the very morning before the trial, and sometimes even boast that they received their 
instructions while the court was sitting; or, partly assuming a show of extraordinary 
ability, that they may be thought to understand things in a moment, making believe that 
they conceive and comprehend almost before they hear), after they have chanted forth, 
with wonderful eloquence, and the loudest clamors of applause from their partisans, much 
that has no reference either to the judge or to their client, are conducted back in a thorough 
perspiration, and with long train of attendants, through the forum/* How vivid is this 
picture of some advocates, still to be met with, whose endeavor is to try the parties and 
witnesses rather than the cause, and to display themselves rather than exhibit the rights of 
their clients! The applause of an unthinking crowd may be easily and cheaply excited in 
this manner, but sensible men estimate such advocates at their true value, and juries are 
seldom much influenced by them, while courts only endure them. On the other hand, 
commendation like that which Lord Mansfield gave the counsel in Sommersett’s case is 
worth striving for; not for the compliment merely, but because he who has once earned it 
may rely afterward upon having the ear of the court, and upon being looked to by the 

J udges for instruction and assistance when the mere declaimer would be heard but not 
teeaed. “ I cannot omit/* said he, “to express particular happiness in seeing young men, 
just called to the bar, have been able to profit so much by their reading/* It was a different 
class of practitioners that Chief Justice Gibson was listening to when he congratulated him¬ 
self on having achieved a great judicial triumph, inasmuch as he was able to keep hia eye 
upon a dull advocate while his mind was occupied with more agreeable objects! 
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reverence which, it waa ever apparent, he profoundly cherished for it in his 
own.” (y) 

In America we meet with few oases of lawyers of high standing and eminent 
ability who ^ive themselves exclusively to the defense of criminal cases; and 
few of that class would find employment sufficiently steady and remunerative 
if they desired to do so. The criminal lawyer is too apt to be a man who is 
tainted somewhat by his associations, and who fits himself for defending vile 
characters by imbibing more or less of their vicious tastes and habits. But 
the ablest counsel may be called sometimes to step from the highest tribunal 
in the land into the criminal court; as Daniel Webster was called in to assist 
in bringing a criminal to justice, and William H. Seward to save a demented 
negro from the punishment of a criminal. And while we say of the prepara¬ 
tion for such cases, that it must be begun early, on broad and deep foundations, 
we should add also, that mere rhetoric, in the lower and more common accep¬ 
tation of that term,—the power to control the voice, to use readily beautiful 
or ingenious figures of speech, and to accompany them with appropriate 
gestures—constitutes but a small part of this preparation. The most perfect 
address in point of oratorical accuracy may fall dead and lifeless, or even be 
the subject of ridicule, in an important criminal cause, when a plain and 
straightforward argument, made upon full preparation, but without attempt 
at display, will lead the minds of court and jury irresistibly to the advocate’s 
conclusions, (z) The caution above all others which the student needs, when 
he feels himself gifted with fine oratorical ability, is to beware lest he find 
himself relying upon it too exclusively, and neglecting that hard labor which 
the less gifted would be compelled to perform, but the benefit of which is 
always in proportion to the natural powers which it supplements, (a) 

The innovations which have been made in criminal procedure in modern 
times have been so great that a trial on a charge of crime now bears as little 
resemblance to one in the time of the Stuarts, as the service in a Christian 
church does to the heathen sacrifice to idols. We have at last, we think, so 
moulded and shaped the criminal procedure as to give the prisoner the full 
benefit of the maxim that he shall be presumed innocent until proved guilty; 
which in former times was but a mockery. But some of the new protections 


(y) Works of Fisher Ames, vol. 2, p. 260. 

(*) Luther specifies among the requisites for a good preacher: •* First, he should teach 
systematically; secondly, he should have a ready wit; thirdly, he should be eloquent; 
fourthly, he should have a good voice; fifthly, a good memory; sixthly, he should know 
when to make an end; seventhly, he should make sure of his doctrine; eighthly, he should 
venture and engage body and blood, wealth and honor, in the word; ninthly, he should 
suffer himself to be mocked and jeered of every one.” Every one of these is equally im¬ 
portant in the criminal lawyer, and some of them are indispensable. He must “ make sure 
of his doctrine;” “he should know when to make an end;” he should enlist heart and soul 
in the cause; and if public opinion runs strong and fierce against his client, he must “suffer 
himself to be mocked and jeered of every one,” rather than allow to be sacrificed the in¬ 
terests of one who has confided reputation, liberty, perhaps life, to his protection. The 
calm future must be trusted to set him right, and if he never quails before the clamor , the 
trust will not be disappointed. 

(a) All of Sheridan’s speeches, which so glow and sparkle now as if they were the spon¬ 
taneous outbursts of genius, were in reality the results of the most persevering labor. The 
wonderful power of extemporizing on the part of the elder Pitt, is said to have been the 
result of severe training at Oxford, and after he entered parliament he was content to delay 
addressing the house until after he had thoroughly studied it, and understood the audience 
he was to speak to. 
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devised for innocence need to be carefully guarded to prevent their proving 
delusive snares. It has been thought—for an instance—that the old practice 
under which the accuser’s story could be heard by the jury, but not that of the 
prisoner, was unphilosophical and even barbarous, and in some of the states 
the rule has been established by statute, that whoever possesses knowledge of 
the facts shall be heard, and the jury shall judge of the reasonableness of his 
story, and to what extent any interest he may have in the result ought to 
affect his credibility. This innovation has been opposed on two grounds: 1. 
As dangerous to public justice, inasmuch as every accused party will exonerate 
himself by his evidence, however falsely; 2. As dangerous to the prisoner, in¬ 
asmuch as the permission to give evidence is equivalent to a command, because 
if he fails to testify his conduct will be subject to the worst construction; and 
in this way we in effect establish an inquisitorial trial, and deprive accused 
parties of the benefit of the constitutional maxim that no man shall be com¬ 
pelled to give evidence against himself, (i) To deal properly with such 
changes, the lawyer ought to be familiar, not only with the old law, and with 
the reasons on which it rested, but also with the concurrent principles inci- 
dently affected by the change, that he may know how to administer the new 
law so as to save to his clients all the old rights while giving him the benefit 
of the new privilege. Suppose—to illustrate again—the accused party takes 
the stand and makes his statement, and then refuses to be cross examined upon 
it; has he a right to stop where he pleases, and to claim his constitutional right 
not to be coerced to give evidence against himself ? If not, what remedy has 
the prosecution ? Shall the court strike out the evidence given, or punish 
the party as it might an ordinary witness, for refusing to testify further? 
Upon such a question precedents might be of little service, but one man rising 
to discuss it would be full of valuable thoughts and suggestions tending to 
lead the court to a correct conclusion, when another who, however much he 
might have read, had never troubled himself with thoughtful preparation for 
such questions, might flounder through a long speech, the only effect of which 
would be to make that darker which was dark enough before. 

The criminal lawyer needs to be specially familiar with the rules of evidence. 
In criminal cases, much more than in civil, it is important that he prevent 
improper evidence being put in against his client. The party defeated in a 
civil suit, through an erroneous ruling of the judge, has generally his full 
remedy when a new trial is awarded him; but a new trial to one who has un¬ 
justly been subjected to the stigma of conviction of crime is far from being a 
complete vindication; while to the prosecution after a wrongful acquittal, 
though brought about by a mistake in law on the part of the judge, there is 


(5) This view has been put forth in one of the magazines by Mr. Francis Wharton. It is 
believed, however, that,-where the new law has been tried, the result has generally proved 
satisfactory, and that many men, wrongfully or mistakenly accused, have been enabled 
under these statutes to give the jury such explanations as removed all suspicions, when, 
had their mouths been closed, their condemnation would have been inevitable. There are 
unquestionably 6ome difficulties in the case, as the following cases will show: State v. Bart¬ 
lett, 55 Me., 200; State v. Lawrence, 57 Me., 574; State v. Cleaves, 59 Me., 298; People v. 
Tyler, 36 Cal., 522; Bird v.State, 50 Geo., 585; Devries y. Phillips, 63 N. C., 53; Common¬ 
wealth v. Bonner, 97 Mass., 587; Commonwealth v. Nichols, 114 Mass., 285; Connors v. 
people, 50 N.Y., 240; State v. Ober, 52 N. H., 459; Annis v. People, 13 Mich., 611. 
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generally no remedy. Fortunately there are good treatises on the rules of 
evidence, and their main and leading principles can easily be made familiar, (c) 

Equity law is a great stumbling block to many students, and there are not 
wanting those who have supposed it might be legislated out of existence. But 
although the division lines between law and equity have been broken down 
in some states, so far as concerns procedure, yet the codes which abolished dis¬ 
tinctions of form do not do away with the principles, for the administration 
of which the old forms were designed; and consequently works like Jeremy 
on Equity, Spence’s Equitable Jurisdiction, Adams’s Doctrine of Equity, 
Story’s Equity Jurisprudence, and the recent treatise by Pomeroy, are im¬ 
portant and indispensable in all the states. Whether or not, therefore, he ex¬ 
pects to practice in a state where the old forms are retained, the student must 
read equity, and if he finds it prove unattractive, there is all the greater reason 
why he should attack it with energy and perseverence. But if approached in 
that manner it will not prove unattractive. On the contrary, the student will 
soon find himself reading, with admiration and pleasure, what at first ap¬ 
peared a confused collection of arbitrary rules, as he perceives how admirably 
equity supplements the law, and how peculiar is the adaptation of its remedies 
to the wrongs to be prevented, or the evils to be redressed. 

Nor are the works on common law pleading superseded by the new codes 
which have been introduced in so many af the states. (<f) A careful study of 
those works is the very best preparation for the pleader, as well where a code 
is in force as where the old common law forms are still adhered to. Any ex¬ 
pectation which may have existed, that the code was to banish technicality and 
substitute such simplicity that any man of common understanding was to be 
competent, without legal training, to present his case in due form of law, has 
not been realized. After a trial of the code system for many years, its friends 
must confess that there is something more than form in the old system of 
pleading, and that the lawyer who has learned to state his case in logical man¬ 
ner, after the rules laid down by Stephen and Gould, is better prepared to draw 
a pleading under the code which will stand the test on demurrer, than the man 
who, without that training, undertakes to tell his story to the court as he 
might tell it to a neighbor, but who, never having accustomed himself to a 
strict and logical presentation of the precise facts which constitute the legal cause 
of action or the legal defense, is in danger of stating bo much or so little, or of 
presenting the facts so inaccurately, as to leave his rights in doubt on his own 
showing. Let the common-law rules be mastered, and the work under the 
code will prove easy and simple, and it will speedily be seen that no time has 
been lost or labor wasted in coming to the new practice by the old road. 

A large and increasing proportion of those who come to the bar in America 
do so by way of the law schools. There is an advantage in that course in 
the fact that an esprit du corps is cultivated among those who gather there, 
which tends to a high code of professional ethics, and at the same time to a 

(c) Sec especially Greenleaf, Roscoe, Wharton and Starkie. Also, Phillips, with the notes 
by Cowcn, Hill and Edwarda 

(d) An excellent discussion of the science of pleading, not less practical than philosophi¬ 
cal, will be found in the introduction to the new edition of Stephen on Pleading, by Prof. 
Samuel Tyler. 


xxviii SlJGGEt L IONS FOR THE STUDY OF THE LAW. 

more careful study of the law as a science than is apt to be made in the law 
offices, where each particular question is investigated with some reference to 
the compensation which should follow. The advice of Gridley to John 
Adams was, “ to pursue the study of the law rather than the gain of it: pursue 
the gain of it enough to keep out of the briers, but give your main attention 
to the study of it.” (e) Fisher Ames said of Hamilton: “As a lawyer, his 
comprehensive genius reached the principles of his profession; he compassed 
its extent, he fathomed its profound, perhaps even more familiarly and easily 
than the ordinary, rules of its practice. With most men law is a trade; with 
him it was a science.” (f) The same was true also of Pinkney and of Choate; 
the two greatest advocates perhaps that America has yet known. The indus¬ 
try of Choate was wonderful, but it was directed, not to the acquisition of 
money, but to the mastery of the law; and of Pinkney it was said that his 
speeches always : “ smelled of the lamp,” but, nevertheless, they were a per¬ 
petual delight to those who heard them. The learned man cannot well be 
dull when speaking of the science he has mastered. All men, said Socrates, 
are eloquent in that which they understand. Another advantage derived from 
the law schools is, that students are enabled to form themselves into clubs for 
the discussion of moot cases. Such clubs, well managed, afford the best pos¬ 
sible school for the cultivation of forensic eloquence. Some experience in 
extempore speaking every young man ought to have before coming to the bar, 
and if he begins his practice without the discipline it would give, he cannot 
be certain that timidity and embarrassment will not overcome him at the out¬ 
set of his career. Few men are Erskines and Patrick Henrys, gifted with 
powers which make their first essay a triumph; the first efforts are, almost 
necessarily, mortifying failures, and unless they are made in these little societies, 
and the difficulties mastered before the public become the audience, a man 
must have great native strength of purpose and power to endure scoffing 
and ridicule, or shame and mortification may draw their veil around him, and 
shut off forever his ambitious hopes and bright visions of professional emi¬ 
nence. Now and then a Demostheues or a Curran will come, who will brave 
the ridicule and endure the mortification until repeated efforts have enabled 
him to conquer his natural defects and natural timidity; but every young man 
is not enabled to feel with the same confidence that they did, “it is in me, and 
it shall come out;” and one mortifying failure, not in the presence of a select 
company of friends, but before a public audience, a part of which is adversary 
in feeling, and includes rivals interested to make the most of the embarrass¬ 
ment, is sometimes sufficient to destroy the hopes of a life. Self-confidence 
the advocate must acquire; and, in order that he may possess it, he must first 
have the necessary knowledge, and secondly, he must have tried his powers 
until he is certain of them. 

There is also an advantage in these societies, in that they enable their mem- 

(e) Works of John Adams II, 46. “His advice,” says Mr. Adams, “made so deep an 
impression on my mind, that I believe no lav^er in America ever did so much business as I 
did afterward, in the seventeen years that I passed in the practice at the bar, for so littl# 
profit/’ Pecuniary profit he means; for this study and practice were the foundation of hia 
immortality. 

(/) Works of Fisher Ames, vol. 2, page 260. 
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bers to practice in the preparation of pleadings. The discussion of moot cases 
oufrht to be preceded by as careful an issue as would be formed in an actual 
suit at law; and the benefit of this discipline is so great that it should never be 
neglected. It accustoms one to a critical and accurate use of language; and 
it gives one an insight into the application of the rules of pleading not easily 
acquired except by practice. The same care which one would expend in the 
preparation of the brief, should be employed on this preliminary proceeding; 
the purpose being the same in both cases—to give the mind a needful discip¬ 
line. The briefs drawn up for the argument ought to receive an equally con¬ 
scientious attention. They ought to be logical and accurate, neat and lawyer¬ 
like. It is impossible to make a logical argument based upon a brief in which 
the points are stated with a slovenly want of precision, and the authorities 
arranged without logical order. Slovenly habits, whether pertaining to person, 
to study or to practice, are most dangerous in student life, because they tend 
to grow upon one until they obtain the mastery. In the argument of these 
oases, precision of language, especially in the statement of legal definitions 
and principles, is of far more importance than beautiful figures of speech, and 
is to be cultivated rather than a showy style. A legal point well-stated is 
half argued. These societies are useful, also, as inducing a taste for investi¬ 
gation in fields a little aside from technical law, and yet having an important 
purpose in connection with its study. Political and international questions 
enlarge the mind and open the understanding of the lawyer, and fit him for 
the discussion of the great questions *with which it will be his ambition after¬ 
wards to become connected. What a field was opened before the student in 
the new questions of law and government growing out of the recent civil 
war 1 What questions in domestic politics, as well as in international law, 
still remain to be discussed, sifted, tested and settled ! We do not mean the 
questions of party politics, which are so often questions of low political 
strategy; for these, to the young lawyer, are a delusion and a snare, when 
he allows his mind to be possessed by them, and his taste to be perverted to 
a longing for party positions and honors. John Adams has well said that 
party is a tyrant. u At the bar * * is the scene of independence. Integrity 
and skill at the bar are better supporters of independence than any fortune, 
talents or eloquence elsewhere. A man of genius, talents, eloquence, integ¬ 
rity and judgment, at the bar, is the most independent man in society. 
Presidents, governors, senators, judges, have not so much honest liberty; but 
it ought always to be regulated by prudence, and never abused.” (g) High 
attainments are essential to this independence, and political positions are 
never of real honor, and always contemptible when, instead of being an award 
to eminent fitness, they are acquired by self-seeking, by becoming a party 
hack, and by imbibing and displaying all the party bigotry and party ani¬ 
mosities of the day. This bigotry and these animosities are not generally 
strong in such societies; and, with proper views of the true province and 
value of parties, they will be frowned upon and discouraged, and the feelings 
kept under control, so that questions can be discussed upon their merits, 
instead of being viewed from the stand-point of prejudice. These societies, 


(?) Works of John Adams, X, 21. 
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also, become associations of friends, who, if chosen with prudence, and with 
due regard to their acquirements, habits and tastes, are able to be of service 
to each other in many ways, besides the drill they give in the contact of mind 
with mind in these set discussions. Mr. Warren, in his Law Studies, (A) has 
emphasized the importance to a student of being prudent in the selection 
of his associates, and quotes Roger North, that “a student of the law hath 
more than ordinary reason to be curious in his conversation, and to get such a a 
are of his own pretension, that is, to study and improvement; and I will be 
bold to say, that they shall improve one another by discourse as much as all 
their other study without it could improve them” This may be thought some¬ 
what extravagant; but the statement could be easily fortified by the opinions 
of many other men of eminence, if space would admit, and if examples were 
deemed necessary to impress upon the mind the importance of suitable and 
intelligent associates. But, whatever may be his associations, or wherever he 
may pursue his studies—whether in the law school or in the office of the prac¬ 
titioner—the great fact to be borne in mind by the student is, that he is to 
become a lawyer, if at all, not so much by committing to memory the techni¬ 
cal terms and rules of the science, as by mastering its philosophy, whereby 
alone he can fit himself to give its principles practical application. 

It has not been our purpose in these preliminary pages to mark out a full 
course of law reading, or to prescribe a list of law books which should or 
should not be read by the student. There are difficulties in doing so which 
seem to render the attempt, in a work of this character, undesirable. New 
treatises upon different branches of the law are being constantly published, and 
the latest, if prepared with equal ability, is generally the best, because it gives 
us the result of the latest cases, and the changes in the common law which 
new inventions and new modes of transacting business are constantly introduc¬ 
ing. A list of books to be read soon becomes imperfect, and needs revision. 
Moreover, a full course of law reading is one which cannot be completed in 
the time usually taken by the student before admission to the bar, and to 
present him with such a course without indicating which portion he must read 
while a student, and which he may postpone till he comes to the bar, is to 
render him but little assistance. Every student is supposed to have some 
preceptor who is competent to give the proper information regarding text¬ 
books, and upon whose advice he can depend in their selection. In these 
prefatory remarks, our aim has been only, first , to impress upon the mind of 
the young gentleman about to enter this noble but very laborious profession, 
the importance of thoroughly mastering the rudiments of the law before he 
undertakes to assist in its administration, and second y to give him a few hints 
that shall induce him to employ properly his reason and reflection, and not 
make useless expenditure of time and energies in his pursuit of legal attain¬ 
ments. ( i ) 


(k) A new edition of this work, adapted to the needs of the law student in America, has 
recently been published under the editorship of I. G. Thompson, Esq. In the same con¬ 
nection, attention is called to the First Book of the Law, by Mr. Bishop, and to lectures on 
the study of the law, recently published by Prof, Washburn. 

(t) Mr. Jefferson marked out a course of reading for students of the law, which is worthy 
of attention, as the result of the reflections of a great mind, and because, also, it was the 
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Any advice which prescribes a course of labor for students is imperfect if 
it fails to inculcate the importance of seasonable rest. The rest is equally 
needful with the labor, and it is not uncommon to find it more difficult to con¬ 
vince the person requiring it of his need. It is a law of nature not less than 
of revelation that for a seventh part of the time the ordinary avocations of 
life shall be suspended; and no man is more certain to be visited with the pen¬ 
alties for a breach of this law than he who is engaged in intellectual pur¬ 
suits. Every man is held in “the manacles of this all-binding law.” If he 
persists in his labors for seven days in the week, instead of taking the com¬ 
manded rest, he is doubly punished; first in the weariness and loss of physical 
aud intellectual strength and vigor which must follow; and second, in discov¬ 
ering at length that the seven days’ labor are not so productive as the six 
would have been with the proper rest. But constant attention for six days in 
the week to a single pursuit will soon prove exhausting. We have seen that 
Mr. Jefferson advised that only four hours a day should be given to technical 
law, and that the remaining hours should be devoted to other studies calcu¬ 
lated to improve and strengthen the understanding. Mr. Choate recommended 
students to give six hours each day to the law; four to reading, and two to 
thought and reflection. It is easy to injure the health by incessant appli¬ 
cation, and easier still to keep the mind in that state of jaded and listless 
indifference in which half the labor of study will be expended in fixing the 
attention. History and belles-lettres learning, and the natural and abstract 
sciences, are an agreeable and healthful relief from the continuous study and 
contemplation of the principles, proceedings and forms of law, and they be¬ 
come a relaxation and an enjoyment, at the same time that their pursuit is 
storing the mind with abundant and available resources for the great occa¬ 
sions which now and then will test to the full the advocate’s capacity. The 
best industry is that which divides most judiciously the time to be appropri¬ 
ated, so that the labor in each portion will be performed with alacrity and 
ardor, and without any waste of energy. But even a variety of studies should 
not occupy the attention beyond reason. Physical exercise and physical and 
mental rest must be provided if one would have either physical or mental 


course followed by bis two distinguished friends, Madison and Monroe. Having laid the 
proper groundwork—in which he included a knowledge of mathematics and the natural 
sciences—he says to the student: “ You may eDter regularly on the study of the law, tak¬ 
ing with it such of the kindred sciences as will contribute to eminence in its attainment. 
The principal of these are physics, ethics, religion, natural law, belles-lettres, criticism, 
rhetoric and oratory. The carrying on several studies at a time is attended with advan¬ 
tage. Variety relieves the mind as well as the eye, palled with too long attention to a sin¬ 
gle object, but with both, transitions from one object to another may be so frequent and 
transitory as to leave no impression. The mean is therefore to be steered, and a competent 
Bpace of time allotted to each branch of study. Again, a great inequality is observable in 
the vigor of the mind at different periods of the day. Its powers at these periods should 
therefore be attended to, in marshaling the business of the day.” He therefore recom¬ 
mended that the Btudent appropriate his time each day as follows: 

Till eight o’clock to the natural sciences, ethics, religion and natural law. 

From eight to twelve to technical law. 

From twelve to one to government, general politics, and political economy. 

In the afternoon to history. 

From dark to bed time to belles-lettres, criticism, rhetoric and oratory.—Randall's Life 
of Jefferson, I, 53. 

An admirable course in its general outlines, though the books he reco mm ends are in great 
part superseded now by later publications. 
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strength. A due allowance for sleep, a due attention to social intercourse and 
current intelligence, are as needful to round out and complete the perfeot 
lawyer as the patient study which he must devote to the sages of his profes¬ 
sion. 

And in all his studies the law student must not forget that he is fitting him¬ 
self to be a minister of justice; and that he owes it to himself, to those who 
shall be his clients, to the courts he shall practice in, and to society at large, 
that he cultivate carefully his moral nature, to fit it for the high and respon¬ 
sible trust he is to assume. The temptations of dishonest gain and the allure¬ 
ments of dissipation are all the time leading to shame and ruin, from the ranks 
of our profession, a long and melancholy train of men once hopeful, perhaps 
gifted; but the true lawyer is pure in life, courteous to his associates, faithful 
to his clients, just to all; and the student must keep this true ideal before him, 
observe temperance, be master of his actions, and seek in all things the 
approval of his own conscience, if he would attain the highest possible benefit 
from the study of the law. 


The main purpose in giving to the public a new edition of the Commentaries 
of Blackstone, was to present the changes in the law which had taken place 
since the last preceding edition appeared, that the reader, while informing 
himself concerning the law of England of a century since, might not be mis¬ 
led in respect to its present condition. With this object before him, while 
avoiding the detail which might be useful to the English practitioner, but 
which would merely cumber the pages for American use, the editor has sought 
to indicate the statutory changes sufficiently to give a general idea of the ad¬ 
vancement made in the English law since our commentator’s time, and also to 
enable the American student to compare the law of his own country with the 
system from which it was derived, as modified by the experience of another 
land enjoying free institutions under circumstances and with a state of society 
considerably differing from our own. 

How far it was desirable to preserve the notes to the previous English 
editions, or to add thereto, was a question not easy of proper solution. The 
editor is fully aware that in some previous editions the proper province of an 
editor was exceeded, and that the additions made, instead of being suitable 
notes to the text, were in the nature of digests of the law upon very many of 
the questions which the text had discussed or alluded to. This was especially 
the case with the edition of that voluminous and industrious writer, Mr. 
Chitty, some of whose notes are a mine of information, almost making the 
work a library in itself, and which, nevertheless, were not more peculiarly 
appropriate to these Commentaries than they would have been to any other 
legal treatise which made general reference to the same subject-matter. Some 
of these notes, moreover, have wholly, or in part, become obsolete, and others 
related to branches of the law, or to questions, with which the lawyer in 
America has no occasion to deal. 

The editor was of opinion, however, that there was too much in Mr. Chitty’s 
annotations of substantial and permanent value to warrant their being entirely 
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discarded, and that while the student, or the gentleman who reads only for 
general or political information, may have little occasion to employ himself 
with them, the practicing lawyer, who shall make use of the work, will be 
gratified to find so much retained that is convenient and useful in his practice. 
But whatever has become obsolete, whatever, like most of the notes upon the 
law of tithes and of copyholds, is unimportant in America, has been cut away 
with unsparing hand, that time and attention might not be uselessly occupied 
in exploring it. The quantity of matter thus rejected was very large, and 
those who have occasion to make much use of the work will be thankful to 
get rid of it. 

What is new in this edition has been added in the same spirit that has gov¬ 
erned the selections from the English notes. As students make more use of 
the work than practicing lawyers, their information and benefit have been kept 
mainly in view, but references have been made to the judicial decisions on 
many practical questions, and it is hoped they will be found not without their 
convenience to the profession generally. 

The English notes which have been retained are inclosed in brackets to dis- 

w 

tinguish them from the new additions. The names of their authors are given 
in some cases where individual opinions are expressed, but generally it has not 
been thought important to distinguish their sources, and in some cases where 
editors have combined with their own the labors of their predecessors, it would 
have been difficult to do so. 

The analysis given of the contents is a considerable enlargement of that of 
Baron Field, and it is believed that, if judiciously used, it will answer the pur¬ 
pose for interrogating students better than the lists of questions sometimes 
given, which require the memory to be burdened equally with matter import¬ 
ant and unimportant. 

The table of abbreviations embraces the legal authorities, and also other 
books which the reader might possibly desire to refer to, and which are not 
sufficiently described or indicated by the context. 

THOMAS M. COOLEY. 

Ann Arbor, Sept., 1870. 

A new edition of this work having become necessary, the editor has made 
some changes and additions, but not such as will call for special notice here. 
They consist in the main of references to new cases, though some new notes 
have been added which may prove of practical value. 

T. M. COOLEY. 

Ann Arbor, Jan., 1872. 



EDITOR’S PREFACE TO HIS THIRD EDITION. 


Believing that the time has come when this work would be increased in value 
by discarding altogether the notes of English editors, and substituting matter 
more especially important to American practitioners and students, the editor 
has prepared this edition under that conviction. Much of the English notes 
had become partially obsolete, and still more was of little or no interest to any 
one not a subject of the British Crown. Discarding them has enabled the edi¬ 
tor to make the original notes on general topics of government and of consti¬ 
tutional right more full and complete, and also to give valuable collections of 
American authorities on many points, which before were passed over some¬ 
what lightly. To the Review of the recent progress of the law appended to 
the Fourth Book, there has also been added a summary account of the British 
Colonial System and the System of Local Government, and the means given for 
comparison of these with analogous institutions in the United States. 

T. M. COOLEY. 

Ann Abbob, August, 1883. 
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AUTHOR’S PREFACE. 


The following sheets contain the substance of a course of lectures on the 
Laws of England, whioh were read by the author in the university of Oxfobd. 
His original plan took its rise in the year 1753; and, notwithstanding the 
novelty of such an attempt in this age and country, and the prejudices usually 
conceived against any innovations in the established mode of education, he 
had the satisfaction to find, and he acknowledges it with a mixture of pride 
and gratitude, that his endeavours were encouraged and patronized by those, 
both in the university and out of it, whose good opinion and esteem he was 
principally desirous to obtain. 

The death of Mr. Vineb in 1750, and his ample benefaction to the univer¬ 
sity for promoting the study of the law, produced about two years afterwards 
a regular and public establishment of what the author had privately under¬ 
taken. The knowledge of our laws and constitution was adopted as a liberal 
science by general academical authority; competent endowments were decreed 
for the support of a lecturer, and the perpetual encouragement of students; 
and the compiler of the ensuing Commentaries had the honor to be elected the 
first Vinerian professor. 

In this situation he was led, both by duty and inclination, to investigate the 
elements of the law, and the grounds of our civil polity, with greater assiduity 
and attention than many have thought it necessary to do. And yet all, who 
of late years have attended the public administration of justice, must be sensi¬ 
ble that a masterly acquaintance with the general spirit of laws and principles 
of universal jurisprudence, combined with an accurate knowledge of our own 
municipal constitutions, their original, reason, and history, hath given a beauty 
and energy to many modern judicial decisions, with which our ancestors were 
wholly unacquainted. If, in the pursuit of these inquiries, the author hath 
been able to rectify any errors which either himself or others may have here¬ 
tofore imbibed, his pains will be sufficiently answered: and if in some points 
he is still mistaken, the candid and judicious reader will make due allowances 
for the difficulties of a search so new, so extensive, and so laborious. 

Nov. 2> 1765. 


POSTSCRIPT. 

Notwithstanding the diffidence expressed in the foregoing Preface, no sooner was the 
work completed,, but many of its positions were vehemently attacked by zealots of all (even 
opposite) denominations, religious as well as civil; by some with a greater, by others with 
a less degree of acrimony. To such of these animadverters as have fallen within the 
author’s notice (for he doubts not but some have escaped it), he owes at least this obliga¬ 
tion: that they have occasioned him from time to time to revise his work, in respect to the 
particulars objected to; to retract or expunge from it what appeared to be really erroneous; 
to amend or supply it when inaccurate or defective; to illustrate and explain it when 
obscure. But, where he thought the objections ill-founded, he hath left and shall leave 
the book to defend itself: being fully of opinion, that, if his principles be false and his 
doctrines unwarrantable, no apology from himself can make them right; if founded in 
truth and rectitude, no censure from others can make them wrong. 
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includes, 1. general customs, 2. particular customs, 3. particular laws.. 07 

what is embraced in American common law. 08n 

is determined by the courts of justice. 69 

and the evidence preserved in their records. 69 

precedents are to be observed and followed. 69 

but may be overruled when unreasonable. 69 

are preserved in reports. 71 

and digested by the sages in the law... 72 

particular customs are those in use in particular districts . 74 

1. these must have existed time out of mind. 76 

2. and without interruption. 77 

8. their enjoyment must have been peaceable and acquiesced in. 77 

4. they must be reasonable. 77 

5. they must be certain. 77 

6. they must be compulsory-. 78 

7. customs must be consistent with each other. 78 

must be construed strictly when in derogation of the common law. 79 

must submit to king’s prerogative. ...... ... 79 

particular laws such as by custom are used only in particular courts and 

jurisdiction. 79 

these embrace the Roman or civil law.. 80 

and the canon law........^. 82 

the courts which receive these are the ecclesiastical, military, admiralty and 

university courts. 88 

the written law includes statutes, acts or edicts of parliament. 85 

statutes either general or special, public or private.... 85 

a general or public statute is a universal rule and judicially taken notice of. 85 

special or private acts must be pleaded. 86 

statutes are declaratory or remedial. 86 

declaratory specify what the law is and bath been. 86 

remedial supply defects in the previous law. 86 

rules for construction of statutes... 87 

1. the old law, the mischief and the remedy must be considered.. 87 

2. statutes treating of inferior things or persons cannot by any general words 

be extended to superior. 88 
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Of the Laws of England { continued ). 


O. prillll ainiUlt'S lliuea uo tuuauucu duiliij ..... v'-' 

4. statutes against frauds to bo liberally and beneficially expounded.. 88 

5. one part of a statute must be construed by another, so that all, if possible 

may stAnd . 89 

0. a saving repugnant to the body of the act is void. 89 

7. the old law gives place to the new so far as they are repugnant. 89 

8. the repeal or a repealing statute revives the first... 90 

9. acts derogatory of the power of subsequent parliaments bind not. 90 

10. acts impossible to be performed are void. 91 

equity assists, moderates and explains the laws. 93 


8ECTION IV. 


Of the Countries Subject to the Laws of England.98-113 

Wales is subject to the laws of England.. 93 

king’s eldest son Prince of Wales. 94 

Scotland continued a separate kingdom until 1707. 95 

terms of its union with England. 96 

acts of parliament extend to. when so declared.. 98 

Berwick-upon-Tweed has its own laws and usages, but is subject to acts of parlia¬ 
ment. 99 

Ireland now united with England. 100 

acts of parliament extend to, when so declared... 101 

Isle of Man is distinct from England and governed bv its own laws. 105 

Guernsey, Jersey , Sark and Alderney have their own laws. 107 

Plantations or Colonies , how governed and by what laws. 108 

the several kinds, 1. provincial establishments; 2. proprietary governments; 

3. charter governments. 109 

foreign possessions of the crown. 110 

divisions of England are ecclesiastical and civil.. Ill 

ecclesiastical is into provinces, dioceses or sees, archdeaconries, rural dean¬ 
eries and parishes. 119 

civil is into counties, hundreds, tithings or towns.114-120 

counties palatine of Chester, Durham and Lancaster. 117 


BOOK I. OF THE RIGHTS OF PERSONS. 

CHAPTER I. 

Of the Absolute Rights of Individuals. 121-145 


the objects of the laws are, 1. rights; 2. wrongs. 121 

rights sire, 1. rights of persons; 2. rights of things. 122 

wrongs are, 1. private wrongs; 2. public wrongs. 122 

persons are natural or artificial; the latter being created by law, and called 

corporations or bodies politic. 123 

rights of persons are absolute, or such as belong to individuals; and relative 

or such as regard members of society. 128 

absolute would belong to persons merely in a state of nature. 123 

are denominated the natural liberty of mankind. 125 

political or civil liberty is natural liberty, so far restrained as is neces¬ 
sary for the good of society. 125 

absolute rights of Englishmen frequently declared by statutes. 127 

they are, 1. the right of personal security, or the legal enjoyment 


when the life in law begins. 129 

what are the limbs in law. 130 

acts done under duress are void. 130 

what persons said to be civilly dead. 132 

life cannot be legally disposed of or destroyed by any individual 133 

but may be forfeited for crime. 133 

but only taken in pursuance of law.. 133 

2. personal liberty consists in power of locomotion without imprison¬ 
ment of restraint, unless by due course of law. 184 

meaning of “ law of the land ”. 135n 
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Of the Absolute Rights of Individuals (continued). Pag* 

preserved through the writ of habeas corpus. 186 

suspensions of this writ... 186 

any confinement of person is imprisonment. 186 

punishment by exile. 187 

king can send no man out of realm against liis will except sol- 

diera and sailors. 138 

8. right of private property consists in every man’s free use and en¬ 
joyment of his acquisitions, without control or diminution 

except by law. 138 

this subject to right of government to appropriate it for public 

uses on making compensation. 189 

and to right of taxation for support of government. 140 

modes of securing these rights or redressing their violation. 140 

1. by the constitution, powers and privileges of parliament. 141 

2. by the limitation of the king’s prerogative. 141 

8. by redress in the courts of justice. 141 

4. by petition to king or parliament. 143 

6. the right of having arms for self-defence. 143 

CHAPTER IL 

Of the Parliament.146-189 

the relations of persons are public and private. 146 

the public are as magistrates and people. 146 

magistrates are supreme or subordinate. 146 

parliament the supreme legislative power, the king the supreme 

executive. 147 

pa/rliamenU are of high antiquity. 147 

the Saxon wittena-gemote. 148 

the Norman grand council. 148 

in the main, constitution as it now exists marked out by magna charta . 149 

parliament is assembled by the king’s writs. 160 

convention parliament of Charles II convened without. 151 

also the parliament of 1688. 152 

should regularly be convened each year. 153 

sittings not to be intermitted above three years. 153 

constituent parts of parliament, 1. the king; 2. the lords spiritual and 

temporal; 3. the commons.153-159 

necessity of balance of power. 154 

disturbance thereof. 155n 

at time of reform bill of 1832. 157 n 

laws and customs of parliament as an aggregate body.. 160 

its powers and jurisdiction unrestricted. 160 

no such unlimited power in America. 162 n 

a right of revolution in the people. 161 

minors, aliens, &c., cannot be members. 162 

each house judges of qualification of members. 163 

and of its own privileges. ; .... 163 

privileges of the two houses great and indefinite. 164 

freedom of speech not to be abridged. 164 

members, their domestics, goods, <fec., privileged from legal process.... 165 

peculiar laws and customs of the lords. 167 

to kill the king’s deer. 167 

to be attended by the judges.«••••••••»•••«••*••••»••»•••»*•••»••*••• 168 

to vote by prox^^*......... .......................a....... .......... 168 

to enter protest on journal. 168 

to originate bills affecting the peerage. 168 

election of representative peers. 169 

peculiar laws and customs of the commons. 169 

to originate all money bills. 169 

amendment thereof by the lords. 170 

•lection of members of house of commons. 170 

who qualified to take part in.171-174 

who qualified to be elected. 175 

members cannot resign. 176n 

but may vacate seats by accepting appointment. 176n 

mode of conducting elections.177-180 

contested elections now tried by judge and jury. 177n 

bribery and corruption guarded against. 179 
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Of the Parliament { continued ) FAO " 

method of making laws. 181 

each house has speaker. 181 

of the lords, lord chancellor, lord keeper, or other person ap¬ 
pointed by king. 181 

of the commons, is elected by the house. 181 

the king approves. 181 

votes are openly given, and a majority controls. 181 

private bills brought in on petition, and public on motion. 183 

bills usually read twice, considered in committee, engrossed, and then 

read third time. 183 

if passed, are sent to the other house, where the same proceedings 

are had. 188 

if amended, amendments must be concurred in. 184 

if passed by both houses, will await royal assent. 184 

this sometimes formerly refused. 184n 

the record of statutes, and their promulgation. 185 

statutes are of supreme force, and bind all the estates of the realm.... 186 

adjournments may be by the two houses separately. 186 

the king only can prorogue parliament. 186 

dissolution of parliament is its civil death. 188 

1. may be by king’s will expressed in person or by representative.... 188 
3. by the demise of the crown, which terminates it after six months.. 188 
8. by lapse of time, now limited to seven years. 189 


CHATER m. 

Of the King and His Title .190-315 

the supreme executive power is lodged in a single person, the king or queen.... 190 

Vie title to the crown is hereditary. 191 

but descends in a course peculiar to itself... 198 

on failure of male issue, descends to issue female. 194 

right of primogeniture. 194 

on failure of issue, goes to collaterals. 194 

• is subject to limitation by parliament. 195 

but is hereditary in the new prince. 196 

historical view of the successions.197-310 

King Egbert, King Canute, and William I, have successively consti¬ 
tuted the common stocks or ancestors of this descent. 198 

King James II declared to have abdicated the government, and va¬ 
cated the throne. 313 

settlement of the crown upon William and Mary. 314 

the next Protestant heirs of the blood-royal of Charles I to succeed. 316 

on failure of these heirs, crown settled upon Princess Sophia, of Han¬ 
over, and her heirs, being Protestants. 316 


CHAPTER IY. 

Of the Krs Royal Famtly .319-283 

1. the queen regent or sovereign, who holds the crown with the powers of king, 219 

her husband is her subject. 324 

2. the queen consort, who is a public person, and has separate courts and 

officers. 219 

her revenue and perquisites.220-222 

violation of her chastity treason. 222 

queen dowager, the widow of the king. 223 

8. the Prince of Wales heir apparent to the throne. 224 

and his princess, are peculiarly regarded in the law. 224 

4. other members of the royal family... 225 

precedence of the king’s children and grandchildren. 225 

^ their care and education while minors.. 225 

their marriage requires the king’s consent. 226 
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CHAPTER Y. 

noa 

Of the Councils Belonging to the King .227-232 

the king hath a diversity of councils to advise with. 227 

1. the high court or parliament already treated of. 227 

2. the peers of the realm, who may be called on in parliament or out.. 227 

3. the judges of the courts of law in law matters. 229 

4. the privy council, which is his principal council. 229 

the cabinet in England and America.229ft, 232ft 

the duty and powers of privy councillors.230-231 

the judicial tribunal of the privy council. 281n 

the privileges of the privy councillors. 232 

the dissolution of the council. 232 


CHAPTER VI. 

Of the King’s Duties ... .233-235 

the king’s principal duty to govern his people according to law. 233 

the coronation oath embodies the terms of contract between king and people.... 234 

the king swears to govern by law. 235 

to execute judgment in mercy. 235 

to maintain the established religion. 235 


CHAPTER VII. 

Of the King’s Prerogative .237-278 

the subject may freely discuss the limits of the prerogative. 287 

the prerogative the special pre-eminence of the king over all others. 239 

prerogatives are direct or incidendal, whioh are exceptions to general rules. 240 

direct regard, 1. the royal character; 2. royal authority; 3. royal income_ 240 

the royal dignity embraces: 

1. the attribute of sovereignty, the king’s person being sacred. 241 

remedy for private wrong9; petition to the king in chancery. 243 

remedy for public oppression; impeachment or ministers. 244 


parliament may canvass the acts of the sovereign. 247 

laches not imputable to the king. 247 

8. the king’s perpetuity; the person dies, the king survives. 249 

in the exertion of lawful prerogative the king is absolute. 250 

in this consists the executive power. 250 

in foreign concerns the king represents the people. 252 

1. he sends and receives ambassadors.. 253 

their rights and privileges.253-257 

2. he makes treaties and alliances. 257 

3. he declares war and makes peace. 257 

4. may issue letters of marque and reprisal. 258 

the conference of Paris concerning. 259n 

5. may grant safe conducts. 259 

in domestic concerns he has other prerogatives: 

1. he is a constituent part of the legislature, and may negative laws. 261 

is not bound by statutes unless named. 261 

2. he is generalissimo in military and naval affairs. 262 

may raise fleets and armies, and build forts.262, 263 

may appoint ports and havens, erect beacons, &c. 264 

prohibit exportation of arms and ammunition. 265 

restrain subjects from leaving the kingdom. 265 

8. he is the fountain of justice, erects courts and appoints judges.266, 267 

is public prosecutor in criminal matters, and may pardon offences.268,' 269 

issues proclamations to enforce the laws. 1 270 

but cannot dispense with their execution. 271 

4. he is the fountain of honor, of office and privilege. 271 

has the sole power of conferring dignities and honors. 271 

and of conferring privileges upon private persons. 272 

5. he is the arbiter of domestic commerce. 278 

not of foreign, which is regulated by law merchant. 278 
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Of TBB Kino’s Prerogative (continued). PA0B 

he establishes public markets and fairs. 274 

regulates weights and measures. 274 

and the coining and currency of money.270-279 

6. he is the head of the Church....... 279 

as such convenes, controls and dissolves ecclesiastical bodies. 279 

fills vacant bishopricks. 280 

is dernier re&rrt in ecclesiastical causes.. 280 

appeals now heard by judicial committee of privy council. 280 


CHAPTER YIII. 


Of the King’s Revenue... 

his revenue is ordinary and extraordinary. 

the ordinary is, 1. ecclesiastical; 2. temporal.. 

the ecclesiastical is derived from 

1. the custody of the temporalities of bishops. 

2. corodies or pensions out of bishopricks.. 

8. tithes arising in extra parochial places. 

4. first fruits and tenths of spiritual preferments.. 
the temporal is derived from 

5. the rents and profits of crown lands.. 

6. the profits of military tenures. 

7. wine licenses. 

8. profits of the king’s forests. 

9. profits of the courts of justice.. 

10. royal fish, which are whale and sturgeon. 

11. shipwrecks and things jetsam, flotsam and ligan 

12. mines of silver and gold.. 

13. treasure trove.. 

14. waifs. 

15. estrays.. 

16. forfeitures for offenses and deodands. 

17. escheats. . 


.281-337 

. 281 

. 281 

. 282 

. 284 

. 284 

. 284 

. 286 

. 287 

. 289 

. 289 

. 289 

. 290 

.291-294 

. 295 

. 295 

. 297 

. 297 

. 299 

. 802 


which in America vest in the several states. 302 n 

18. custody of idiots and lunatics.*. 303 

an idiot one without glimmering of reason. 304 

a lunatic one who hath lost the use of reason. 804 

the extraordinary revenue consists in aids, subsidies and supplies granted by 

the commons. 806 

these are either annual or perpetual. 809 

the annual are, 1. the land tax, which has superseded former modes of 

rating property.809-814 

2. the malt tax. 814 

the perpetual are duties on imports and exports. 814 

prisage or butlerage of wines. 815 

tonnage and poundage duties. 816 

2. excise duties. 819 

8. duties on salt. 822 

4. post-office duties. 822 

this not now regarded a source of revenue. 823n 

5. stamp duties. 823 

6. house and window duties.. 824 

7. duties in respect to male servants. 825 

8. hackney coach and chair licences. 826 

9. duties upon offices and pensions. 326 

how the revenue is appropriated.. 326 

to the payment of interest on the national debt. 826 

amount of this debt. 327» 

the three principal funds, the aggregate, the general and South Sea funds 

pledged for the debts of the nation. 329 

the surpluses after paying interest, constitute a sinking fund. 830 

upon which the maintenance of the king’s house and civil list are 

first charged... 881 

expenses defrayed by civil list are all that relate to government.... 332 

the king’s present prerogative compared to former times.834-337 
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CHAPTER IX. 

paoi 

Of Subordinate Magistrates... 838-365 

1. the sheriff, who does the king's business in each county. 889 

receives his appointment from the crown. 840n 

is judge and conservator of the peace. 343 

executes judicial process. 844 

is the king’s bailiff. 344 

appoints under-sheriffs and bailiffs. 845 

is responsible for their misconduct. 845 

jailors are his servants.. 846 

2. coroners, the lord chief justice being principal. 847 

chosen by the freeholders of the county. 847 

hold inquest in case of sudden death. . . 848 

inquire concerning shipwrecks and treasure trove. 848 

serve process when sheriff interested, &c. 849 

8. justices of the peace. 849 

are commissioned by the king. 351 

some are to be of the quorum . 851 

their qualifications. 852 

the office, how determined. 853 

are conservators of the peace. 353 

may hear and determine offenses. 854 

their liability to an action. 854 n 

4 constables, are officers of hundreds and townships. 855 

of two classes: 1. high; 2. petty. 355 

appointed to preserve the peace, keep watch and ward, and arrest offenders. 356 

5. surveyors of highways, are officers appointed annually to keep highways in 

repair, and remove annoyances therefrom. 857 

6. overseers of the poor.859-865 

how the poor formerly aided. 859 

overseers now appointed annually. 860 

their duties to assist the poor and find employment for those who can work. 861 
the law of settlements. 802 


CHAPTER X. 


Of the People, whether Aliens, Denizens or Natives .866-876 

natural born subjects are those born within the ligeance. 866 

aliens are those born out of it. 866 

allegiance binds the subject to the king in return for protection. 866 

in natives this is natural and perpetual. 869 

in aliens it is local, and continues only while they are within the king's 

dominion. 870 

the rights of natives also natural and perpetual. 871 

of aliens local and temporary. 871 

their right to purchase, hold and dispose of property is qualified. 871 

children of English subjects born abroad are natural born subjects. 373 

also children of aliens born within the realm. 878 

aliens may be denizens by letters patent. 874 

may also be naturalized. 874 

naturalized citizens have rights of native born, except of holding offices, 

etc. 874 

former disabilities of the Jews now removed. 875 


CHAPTER 23. 


Of the Clergy .876-390 

the whole people divided into clergy and laity. 376 

the clergy comprehend all persons in holy orders and ecclesiastical offices. 370 

are exempted from serving on juries or holding temporal offices. 877 

and from arrests during divine service.. 877 

formerly had benefit of clergy when convicted of crime. 877 

cannot be members of commons, engage in trade, &c. 877 

the ecclesiastical orders are: 

1. The archbishop or bishop, elected by the chapter of the cathedral church 

by virtue of license from the crown. 877 
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0» thb Clergy (continued). 

the archbishop the chief of the clergy of the province. 880 

the bishop chief within his diocese. 883 

their offices become void by death, deprivation, or resignation. 382 

8. the deau and chapter, the council of the bishop. 882 

3. the archdeacon subordinate to the bishop in the diocese. 883 

4. the rural dean, now almost out of use. 883 

6. the parson and vicar; the first having for the most part the whole right to 

the dues in the parish; the second having an appropriator over 


to these, holy orders, presentation, institution and induction necessary. 888 
they cease to be such in various modes. 392 

6. the curate, a temporary officiating minister. 893 

7. church wardens, the guardians of the church and representatives of the 

body of the parish. 394 

8. parish clerks and sextons. 895 

woman may be sexton.. 89 5n 


CHAPTER XII. 

Of the Civil State.896-406 

the laity divisible into three states, civil, military and maritime. 396 

the civil , includes all the state except the clergy, the army and navy. 396 

consists of the nobility and commonalty. 396 

the nobility are, 1. dukes; 2. marquesses; 3. carls; 4 viscounts; 

5. barons.396-399 

are created by writ or patent. 400 

are tried by their peers. 401 

cannot be arrested in civil cases... 402 

they render verdicts and give evidence upon their honor. 402 

cannot lose their nobility except by death or attainder. 402 

the commonalty consist of the several orders of knights, esquires, gen¬ 
tlemen, yeomen, tradesmen, artificers and laborers.403-407 

table of precedence. 406n 


CHAPTER XIIL 

Of the Military ajtd Maritime States. .408-421 

the military state includes all such persons as are appointed for the safeguard and 

defense of the realm. 408 

historical view of the military state...408-413 

the militia of each county chosen by lot. 418 

regular troops necessary for time or war. 413 

origin of standing army. 414 

it is kept on root only from year to year. 415 

and governed by military law. 417 

relief of soldiers disabled, &c. 418 

the maritime state consists of officers and mariners of the navy.. 418 

its present condition due to navigation acts. 419 

may be supplied by impressment. 419 

governed by its own rules, articles and orders. 421 

disabled or superannuated sailors cared for... 421 


CHAPTER XIV. 

Of Master ahd Servaht .422-432 

the private economical relations of persons are: 

1. master and servant; 2. husband and wife; 3. parent and child; 4. guard¬ 
ian and waid. 422 

master and servant considered: 

1. as to the several sorts of servants. 423 

slavery, historical view of.423-425 

now abolished. 425n 

fnenicU servants, or domestics. 425 

apprentices, who are bound by indentures to learn an occupation. 426 

laborers, who are hired by day or week. 427 

stewards, bailiffs and factors, who act rather in a ministerial capacity, 

but in law are servants. 427 
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Of Master and Servant ( continued ). 

2. reciprocal rights of servant and master. 427 

third persons may be affected by this relation. 429 

master may maintain his servant in his suits.. 429 

may have an action for loss of service. 429n 

may justify assault in his defense. 429 

the servant a corresponding right. 429 

is responsible for acts of servants done by his command. 430 

liable upon contracts made by servant within scope of his authority. 430 

liable for injuries caused by negligence of servant. 431 

not for his intentional torts. 481 n 


CHAPTER XV. 

Of Husband and Wife.....488-445 

the relation of marriage includes the reciprocal rights and duties of husband and 

wife. 433 

it is, in law, a civil contract. 433 

to form it, the parties must 

1. be willing to contract. 434 

2. able to contract.;. 434 

3. must contract in fact. 439 

the disabilities are, 

I. canonical, which include precontract, relationship within prohibited 

degrees, and some particular corporal infirmities. 434 

II. legal, which include, 

1. a prior existing marriage. 436 

2. want of age, which renders the marriage voidable. 436 

3. want of consent of parents or guardians. 437 

4. want of reason. 438 

what is a sufficient contract of marriage. 439 

the relation may be dissolved by death or divorce. 440 

divorce is of two kinds, one total, and the other partial. 440 

when marriage declared null, the issue are bastards. 440 

by marriage, the legal existence of the woman is suspended. 442 

husband and wife cannot covenant with each other. 442 

wife may be attorney for husband. 442 

husband may bequeath to wife. 442 

must provide wife with necessaries. 443 

must be joined in her suits. 443 

husband and wife cannot generally be witnesses for or against each other... 443 

as to her separate estate, the wife has a power of control. 444/i 

wife presumed to act under compulsion of husband. 444 

general view of the wife’s disabilities. 445 n 


CHAPTER XVI. 

Of Parent and Child .446-459 

children are of two sorts, legitimate and illegitimate. 446 

I. a legitimate child is one born in lawful wedlock, or within a competent 

time afterwards. 446 

duties of parents to legitimate children : 

1. to provide maintenance. 447 

this duty continues indefinitely, when they are impotent or 
unable to work. 449 

2. to give them protection. 450 

3. to educate them. 450 

power of parents over children consists principally in correction and 

consent to marriage. 452 

ceases at the age of twenty-one. 453 

may be delegated to guardian or tutor. 453 

duties of children to parents are obedience, protection and maintenance 453 

IL bastards are begotten and born out of lawful matrimony.454-458 

children born during wedlock may be proved bastards. 457 

duty of parents to maintain bastards. 458 

bastard is nuUius filiua, and has such rights only as he can acquire. 459 

can be heir to no one. 459 

but may be legitimated by parliament... 459 
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CHAPTER XVII. 

Piei 

Ov Guardian and Ward .460-466 

this relation bears near resemblance to that of parent and child. 460 

1. guardian by uature is the father, and sometimes the mother. 461 

2 guardians for nurture, who are the parents, or if there are none, some per¬ 
son appointed by the ordinary. 461 

2. guardians in socage, when the minor is entitled to lands. 461 

4. guardians by statute, or testamentary guardians. 462 

lord chancellor the supreme guardian>• • • • •.., •..•••»««•*•••••••••••••••• 463 

guardian not permitted to profit from ward's estate. 463 a 

his accounts supervised by court. 463 a 

a person is of age at twenty-one. 463 

may do various acts under that age. 463 

an infant sues by next friend, and defends by guardian. 464 

his criminal capacity. 464 

may contract for necessaries... 465 

his contracts generally voidable. 466 a 


CHAPTER XVIIL 


Ov Corporations.467-485 

corporations are bodies politic and corporate.. 467 

have the advantages of perpetual succession. 467 

origin of, attributed to the Romans. . 469 

first division of. 469 

1. aggregate , consists of many persons.. 469 

2. sole, consi9t9 of one person and his successors... *. 469 

king and bishops instances of. 470 

second division of. 470 

1. ecclesiastical, composed of spiritual persons... 470 

do not exist in the United States.. 470 a 

2. lay , again divided into civil and eleemosynary. 470 

civil , exist for a variety of temporal purposes. . 470 

eleemosynary are for distribution of bounty. 470 

L how corporations created.* 472 

were voluntary associations under civil law. 472 

in England the king’s consent necessary.*. 472 

consent implied where they exigt by the common law. 472 

may be corporations by prescription. 473 

charters may be granted by parliament.473, 474 

the king’s patent of incorporation... 473 

the king may grant to subjects the power of erecting corporations. 474 

there must be a corporate name. 475 

IL the capacities and incapacities of corporations. 475 

1. the capacity to have perpetual succession. 475 

to that end corporations aggregate elect members. 475 

2. to sue and be sued, grant ana receive, <fcc., by the corporate name. 475 

8. to purchase and hold lands. 475 

4. to have a common seal by which their acts and contracts evidenced. 475 

may do many acts without seal. 475 a 

acts ultra vires void. 475 a 


some colorations may give notes and bills. 475a 

corporations liable generally for wrongful acts and neglects of officers 

and agents. 475a 

sometimes for fraud of agents. 475a 

5. to make by-la ws »• > • ■ ■«»< ••■••••• ••<•■•••••«••••«••••••••••••••••••••■ 47 6 

but they must not be contrary to law. 476 

•orporations aggregate must appear by attorney. 476 

cannot commit battery, treason or other crime. 476 

cannot perform personal duties.... 477 

cannot hold lands in trust generally. 477 

may take goods and chattels for themselves and their successors ... 477 

act of major part is act of whole. 478 

may purchase lands for themselves and their successors. 478 

the statutes of mortmain restrain this power. 479 

duty of corporations to act up to end and design of their creation. 480 
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Of Corporations { continued ), paob 

III. corporations, how visited. 480 

in tlie case of ecclesiastical corporations. 480 

of lay corporations, the founder or his heirs or assigns are visitors. 480 

supervision is exercised through the king's bench. 481 

powers of visitor. 483 

legislature the visitor in United States. 482 n 

IV. how corporations may be dissolved. 484 

particular members may be disfranchised or resign. 484 

expulsion of. 484?i 

dissolution is civil death... 484 

its lands then revert to the grantor or his heirs. 484 

its debts extinguished. 484 

modes of dissolution. 485 

1. by act of parliament. 485 

2. by natural death of all the members. 485 

3. by surrender of franchises. 485 

4. by forfeiture of charter. 485 

tacit condition of grant of charter that the purpose shall be observed... 485 

forfeiture must be judicially declared.'. 485 

the writ of quo warranto, to inquire into usurpations of corporate 
franchises. 485 


BOOK II. OF THE RIGHTS OF THINGS. 


CHAPTER I. 

Of Property in General . 1-15 

all dominion over external objects is the gift of the Creator. 2 

the substance of things at first common to all. 3 

each appropriated what bis necessities required. 3 

temporary rights in permanent things acquired by occupancy. 3 

afterwards not the use only but the substance of things appropriated. 4 

the right referred to occupancy. 5-9 

colonization based on the same right. 7 

the right lost by abandoment. 9 

societies established conveyances, wills and heirships, to continue the proprietor¬ 
ship . 9-13 

the sovereign succeeds to inheritances to which no other title can be formed 11 
some things still remain in common; such as light, air and water, and animals 

fera naturae . 14 

in these individuals have only a usufructuary property. 14 

other things, as waste lands, wrecks, estrays and game, the law, to prevent dis¬ 
sensions, vests in the sovereign. 15 


CHAPTER II. 


Of Real Property : and first, of Corporeal Hereditaments . 16-19 

things real consist of lands, tenements and hereditaments. 16 

lands comprehend all things of a permanent substantial nature.. 16 

tenement signifies everything that may be holden of another, and includes land 1G 
hereditament includes both the others and whatever may be inherited, whether 

corporeal or incorporeal. 17 

corporeal hereditaments are such as affect the senses and may be seen and 

handled... 17 

they include land, which in a legal sense includes the structures upon it, 

and the water standing on or flowing over it. 18 

and has an indefinite extension up ana down. 18 


CHAPTER HL 


Of Incorporeal Hereditaments. 

an incorporeal hereditament is a right issuing out of a thing corporate, or con¬ 
cerning or annexed to or exercisable within the same. 


20-43 
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0» Incorporeal Hereditaments (continued). 

these are, 1. advowsons; 3. tithes; 3. commons; 4. ways; 5. offices; 6. dig¬ 
nities; 7. franchises; 8. corodies or pensions; 9. anuuitie9; 10. rents.... 21 

L adcowson is the right of presentation to a church or ecclesiastical benefice. 21 

it is either appendant to au estate, or in gross, when it is annexed to the 

person of the owner. 22 

it may also be, 1. presentative; 2. collative; 3. donative. 22 

TT tithes are a tenth part of the yearly increase from lands, stock and indus¬ 
try, appropriated to the parson or vicar. 24 

historical view thereof. 25 

may be discharged, 1. by composition; 2. by custom or prescription... 28, 29 

are now converted into a rent charge. 32ra 

HL common is a profit which a mau hath in the land of another. 32 

1. common of pasture, which is either appendant, appurtenant, because 

of vicinage or in gross. 32 

2. common of piscary, or a liberty of fishing in another man’s water. ... 33 

3. common of turbary, or a liberty of digging turf upon another’s 

ground. 34 

4. common of estovers or botes, or the right to take necessary wood from 

another’s estate to furnish or supply a house or farm. 35 

IV. ways are a right of going over another man’s ground. 35 

distinguished from highways. 85» 

how highways established. 35n 

are either in gross or appurtenant to an estate.%. 35n 

they originate in grant. 35 

but may be claimed by prescription. 85 

or exist from necessity. 86 

V. offices are the right to exercise a public or private employment. 36 

VI. dignities are nearly related to offices, and have been already treated of.... 37 

VIL franchises are royal privileges, or branches of the king’s prerogative sub- 

_ sisting in the hands of a subject. 37 

vrn. corodies are allotments for one’s sustenance, sometimes converted into pen¬ 
sions . 40 

TY- annuities are yearly sums chargeable upon the person of the grantor. 40 

X. rents are a certain profit, issuing periodically, out of corporeal heredita¬ 
ments... 41 

1. rent-service, so called because service, or at least fealty, is incident 

to it. 41 

2. rent charge, where the owner hath no future interest or expectant re- 

remainder in the land, but is given a right to distrain. 42 

8. rent seek, or rent reserved without right of distress. 42 

rent is regularly due and payable on the land. 42 


CHAPTER IV. 

Of the Feudal System .44-58 

the doctrine of tenures derived from the feudal system.. 44 

the constitution of feuds had its origin from the military policy of the northern 

conquerors of Europe. 45 

historical view thereof.45-53 

the fundamental maxim of the feudal system, that all lands were granted out by 

the sovereign, and are holden of him. 63 

fealty and homage due from the tenant. 63 

feuds originally at will, at length became hereditary. 54-57 

but could only be transferred by mutual consent. 57 

improper feuds were derived from the others, but differed in original, services, 
renders, &c. 58 

CHAPTER V. 

Of the Ancient English Tenures. 69-77 

almost all real property is holden of a superior. 59 

the distinction of tenures consisted in the nature of their services... 60 

tenures in chivalry, or knight-service, most universal, and regarded the most 

honorable. 02 

incident to it were aids, reliefs, primer seisin, wardship, marriage, fines 

for alienation and escheat.03-73 

grand sergeanty differed from chivalry in the service to be performed. 73 
the personal services gradually changed into pecuniaiy assessments.... 74 

these called scutage or escuage. 74 
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0» the Ancient English Tenures { continued ). run 

the military tenures, except grand sergeanty, abolished at restoration of 
Charles IL. 77 


CHAPTER YL 


Of the Modern English Tenures.78-101 

socage is tenure by any certain and determinate service. 79 

it is free socage where the services are honorable and villein-socage where 

they are of baser nature. 79 

socage tenure a relic of Saxon liberty. 81 

includes petit sergeanty, burgage tenure, and gavelkind. 81 

partakes, like tenure in chivalry, of the feudal nature. 85 

1. both are held of a superior. 86 

2. both are subject to a return or service. 86 

3. and to fealty. 86 

4. and to aids for knighting the lord’s son and marrying his daughter.. 86 

5. and to reliefs. 87 

6. premier seisin was incident to the king’s tenants in capite . 87 

other incidents were, 7. wardship; 8. marriage; 9. fines; 10. escheat... 87 

villeinage tenure was either pure or privileged. 90 

pure villeinage *vas a precarious and slavish tenure at will, upon uncertain 

and base services. 90 

from thence have sprung copyhold tenures. 90 

to understand which a view of the origin and nature of manors is 

necessary. 90 

villeins were villeins regardant, or annexed to the manor, or hi gross, 

or pertaining to the person. 93 

enfranchisement of villeins. 94 

copyhold tenures rest upon custom.... 95 

are sometimes inheritable and sometimes not. 97 

are subject to service of some sort, reliefs and escheats. 97 

also to heriots, wardship, and fines. 97 

privileged villeinage is an exalted species of copyhold tenure, held by certain 
services, and existing only in the ancient demesnes of the crown, and 

thence called ancient demesne . 98 

the tenants have some peculiar immunities, and hold by the custom of 

the manor, and not at will.99 

frankalmoign is tenure by a religious corporation for a render of religious 

services. 101 

many ecclesiastical and eleemosynary corporations now hold lands 

thereby.-. : .. 101 

the services were not certainly defined, in which it differed from tenure 
by divine service. 102 


CHAPTER VII. 

Of Freehold Estates of Inheritance ..... V.103-119 

an estate in lands, tenements or hereditaments signifies such interest as the ten¬ 
ant hath therein. 103 

to ascertain which must be considered, 1. the quantity of interest; 2. the time 

of enjoyment; 3. the number and connections of the tenants. 103 

with respect to quantity of interest estates are freehold or less than freehold. 103 
a freehold is such an estate as is conveyed by livery of seisin, or in incor¬ 
poreal tenements, by what is equivalent thereto... 104 

freeholds are, 1. of inheritance; 2. not of inheritance, or for jife only.. 104 

freeholds of inheritance are absolute, or free-simple, and limited. .. 104 

1. tenant in fee-simple is he that hath real property to hold to him and 

his heirs forever, generally, absolutely and simply. 104 

this is property in its highest degree.*... 105 

the fee-simple generally resides in some person, though mfenor es¬ 
tates are carved out of it..;.•;. 107 

In a grant or donation, the word 41 heirs” is generally necessary to 

create a fee.. 107 

exceptions to this rule...• • • • ltu/i 

2, a base or qualified fee is one that hath a qualification attached by 

which it may be determined. *09 
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Of Freehold Estates of Inheritance (continued). ,u * 

& a conditional fee at the common law was a fee restrained to the heirs 

of the donee’s body exclusive of others... 110 

this was held a fee on condition the donee had heirs of his body.... 110 

the estate was therefore absolute when issue was bom,and the donee 

might then alien the land.. Ill 

the statute ds ilonut was passed to prevent such result and required 

the lands to go to the issue, if any, and if none, to revert. 113 

a conditional fee then called fee-tail.. 113 

all tenements real or savoring of the realty may be entailed. 118 

estates tail are general, where the lands are given to one and the 

heirs of his body generally. 118 

or special, where the gift is restrained to certain heirs of the body, 

and not to all of them. 113 

words/necessary to create a fee tail. 114 

frank marriage a species of estate tail. 115 

incidents to estates tail. 115 

1. the right to commit waste. 115 

2. dower; 3. curtesy. 115 

4. the right to bar the entail. 115 

historical view of estates tail.115-118 

the tenant may now alien in fee simple by an ordinary deed. 118ft 


CHAPTER VIIL 


Of Freeholds not of Inheritance .120-188 

freeholds not of inheritance are either 1. conventional, or created by act of the 

parties, or 2. legal, or created by operation of law. 120 

L conventional estates for life, are for the grantee’s own life, or for the life of 

another, or for more lives than one... 120 

and may also be created by a general grant defining no term. 121 

incident to these are estovers. 122 

also emblements where the estate is not determined by the tenant’s own act, 123 

to which sub-tenants are also entitled. 124 

2. of the legal kind is, 1. tenancy in tail after possibility of issue extinct. 124 

which is of a somewhat amphibious nature. 125 

2. tenancy by the curtesy of England, which is where a man’s wife is seized 
of an estate of inheritance, and after issue bom alive of the marriage 
which might inherit the estate; if she dies he shall hold for his life.. •. 128 

8. tenancy in dower, is where the husband, being seized of an estate of in¬ 
heritance in lands, dies, the wife surviving. 128 

in which case she shall have the one-third part for her life. 128 

but she must be his wife at the time of his decease. 130 

and the marriage must not have been void. 130 

the seisin may have been for an instant only. 181 

dower is either by the common law, by special custom, ad ostium ecclesia 

or ex assensu patris . 182 

the estate is not complete until assignment is made of dower. 184 

it may be barred by elopement with adulterer, divorce, alienage, detain¬ 
ing title deeds, or fine and recovery. 188 

also by an estate in jointure settled on her for the purpose. 187 


CHAPTER IX 


Of Estates less than Freehold .140-151 

estates less than freehold are, 1. for years; 2. at will; 3. at sufferance. 140 

estate for years is where lands are let for any certain period of time. 140 

the computation of time, year, month, week and day. 140 

livery is not given, and it may be made to commence in futuro. 148 

incident to it are estovers. 144 

also emblements, if it determines before the end of the term. 145 

estate at will is where lands arc let to hold at the will of the lessor. 145 

which is also at the will of the lessee. 145 

incident to which are emblements where the estate is not determined by 

the tenant. . . 148 

rights of the parties when the estate is determined. 148 















































liy N Analysis of the Contents of this Volume. 

Of Estates less than Freehold { continued ). pa®m 

copyhold estates are held at the will of the lord, regulated according to 


eBtate at sufferance is where one lawfully comes into possession of lands and 
wrongfully holds over... 160 

CHAPTER X. 

Of Estates upon Condition.152-102 

estates upon condition are created, enlarged or defeated by the happening or not 

happening of some uncertain event.. 152 

these are those, 1. on condition implied; 2. on condition expressed. 152 

under which last head may be included, 3, estates held in pledge; 4. estates 

by statute staple or statute merchant; 5. estates by elegit. 162 

estates upon condition implied are those which, from their nature and con¬ 
stitution, have a condition inseparably annexed. 153 

estates upon condition expressed are where an express qualification is an¬ 
nexed to the grant, whereby the estate is to commence, be enlarged or 

defeated. 154 

the conditions are precedent or subsequent. 154 

a limitation differs from a condition in that it absolutely determines the es¬ 
tate, while upon breach of condition, the grantor, or his heirs, has a right 

to determine it. 155 

impossible conditions, and those contrary to law, or repugnant to the estate, 

are void. 156 

estates in pledge are, 1. where the profits of laud are granted till a debt is 

paid, called vivum vadium. 157 

2, mortuum vadium, or mortgage, where an estate is granted on condition 

to be void on payment of the debt. 168 

the two parts of a mortgage, the conveyance and defeasance, may be in the 

same or in two instruments. 158 

to which may be added a power of sale. 159» 

the mortgagee may take possession, subject to be dispossessed on perform¬ 
ance of condition. 158 

if the mortgagor fails to perform by the day he has nevertheless an equity of 

redemption. 168 

this equity may be foreclosed in several ways... 159 

the vendor of lands may have an equitable mortgage, without writing, for 

unpaid purchase-money, when he has not waived it. 159 n 

the doctrine of tacking mortgages. 160» 

estates by statute staple or statute merchant are conveyed under certain 

statutes, and resemble the vivum vadium... 160 

estate by elegit is where lands are delivered to the plaintiff under a judicial 
writ until their profits shall satisfy his judgment. 160 

CHAPTER XT. 


estates are either in possession or expectancy, and the latter are either remainders 
or reversions. .. 163 

1. an estate in possession is where the present interest passes to and resides in 

the tenant... 163 

2. a remainder is an estate limited to take effect and be enjoyed after another 

particular estate is determined. 164 

to this there must be, 

1. a particular estate to support the remainder. # . 165 

2. the remainder must pass out of the grantor at the creation of the par¬ 
ticular estate..;. 107 

8. the remainder must vest in the grantee during the continuance or at 

the determination of the particular estate. 168 

remainders are, 

1. vested, where the estate is fixed to remain to a certain person after 

the particular estate is spent... 108 

2. contingent, where the estate is limited to take effect either to an un¬ 

certain person or on an uncertain event... 109 

a contingent remainder of freehold can only be limited on a freehold... 171 

they are defeated by destruction of the particular estate. 171 
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to Estates in Possession, Remainder and Reversion (continued). *amm 

an executory devise is such a disposition of lands by will that no estate 

vests at death of devisor, but only on a future contingency. 172 

this requires no particular estate, a fee simple may be limited after 
a fee simple, and a remainer of a chattel interest after a life estate. 178 

how long the power of alienation may be suspended. 174 

a reversion is the residue of the estate left in the grantor to commence 

in possession after the determination of a particular estate granted. 175 

incident to it are usually fealty and rent. 176 

when a greater and a lesser estate meet in the same person, the less is 

merged. 177 

but they must meet in the same right, and without intermediate 
estate. 177 


CHAPTER XII. 

to Estates in Severalty. Joint Tenancy, Coparcenary, and Common.179-194 

an estate in severalty is where one holds in his own right and is sole tenant... 179 

an estate in joint tenancy is an estate granted to two or more persons, with sev¬ 
eral requisites. 180 

1. it is created by act of the parties and not of the law. 180 

2. its properties are unity of interest, title, time and possession. 180 

the right of all must come by the same act or conveyance. 181 

each tenant is seized per my et per tout . . 181 

the peculiar estate granted to husband and wife jointly. 182 

on death of one joint tenant, the entire estate remains to the survivors. 188 

this estate is destroyed by destroying any of its constituent unities, usually 

done by partition. 185 

an estate in coparcenary, is where an estate descends to two or more persons.... Ib7 

in which case each is seized of a distinct moiety only. 188 

the parceners may have partition.. 189 

incident to this estate is the law of hotchpot. 100 

in the United States estates so descending are estates in common. 19274 

tenancy in common is where there is unity of possession merely, but perhaps an 

entire disunion of interest, title and time... 191 

this may be created by deed, or by destruction of another joint estate without 

partition. 192 

the tenants take by moieties only, and there is no survivorship. 194 

they may sever their interests by partition. 194 


CHAPTER XIII. 

to the Title to Things Real in General .195-199 

a title is the means whereby the owner of lands hath just possession of his 
property......... 195 

1. the lowest title is mere naked possession without right. 195 

2 . the next step is the right of possession, which one may have though disseized 196 
8. the mere right of property may be without possession or right of possession., 197 

as where one disseized has neglected to pursue his remedy till it is barred.198 
4 a complete title combines possession with right of property. 199 


CHAPTER XIV. 

to Title by Descent. ...200-240 

descent is the title whereby a man on the death of his ancestor acquires his es¬ 
tate as heir at law. 201 

this depends on consanguinity, which is either lineal or collateral. 202 

the degrees are computed according to the canon law, by which two persona 
are related in whatsoever degree the most remote is distant from the com¬ 
mon ancestor.. 208 

the computation of the civil law is different. 207n 

the canons of descent are : 

1. inheritances shall descend to the issue of the person who last died seized, 

in infinitum, but never lineally ascend. 208 

this now altered. 208n 

2. the male issue shall be admitted before the female. 21S, 
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Of Title by Descent (continue#). pam 

8. of two or more males in equal degree, the eldest only shall inherit, but 

the females altogether. 814 

4. lineal descendants in infinitum of a person deceased shall represent their 

ancestor. 218 

6. on failure of descendants of the person last seized, the estate shall descend 

to his collateral relatives of the blood of the first purchaser. 220 

0. the collateral heir must be the next collateral kinsman of the whole blood 224 
this now modified. 224 n 

7. in collateral inheritances the male stocks are preferred to the female, un¬ 
less where the lands have descended from a female. 284 

the present canons of descent in England. 240» 


CHAPTER XV. 

Of Title by Purchase ; And, I, By Escheat .241-258 

purchase, in its most extensive sense, is the possession of an estate which a man 

hath by his own agreement, and not by descent. 281 

in its legal signification, it includes title by, 1. escheat; 2. occupancy; 3. pro¬ 
scription; 4. forfeiture; 5. alienation. 944 

escheat is where, in default of inheritable blood, the estate results back to 

the lord of the fee. 984 

Inheritable blood is wanting : 

1. when the tenant dies without relations. 988 

2. when he leaves no relations on the part of the ancestors from whom 

the estate descended. 988 

8. when he leaves no relations of the whole blood. 240 

4 a monster cannot be heir. 246 

5. nor a bastard. 247 

0. nor aliens not naturalized. 249 

7. by attainder of treason and felony the blood was formerly corrupted. 251 

8. formerly nonjuring papists were incapable of inheriting.. 987 


CHAPTER XVL 

Of Title by Occupancy.25&4M9 

occupancy is the taking possession of those things which before belonged to no¬ 
body . 

this, in case of real property, is confined to the case of tenant pur auter vis 

who dies during the life of cestui que vie . 

he who first entered could then retain possession as special occupant while 

cestui que vie lived..... # . 

unless the estate was granted to the tenant and his heirs , in which case the 

heir would be special occupant. 

but by statute estates pur auter vie are devisable, and, if not devised, are 

assets.... -. 

islands rising in the middle of a river belong in common to the proprietors on 

each side. 

if nearest one side, they belong to the proprietor on that side. 261 

land gained from the water imperceptibly belongs to the adjoining owner.. 202 

if the alluvion or dereliction be sudden ana considerable, it belongs to 

the king.... 

if the course of a river be suddenly changed, the proprietor on either 
side shall gain or lose thereby. 


26Qri 

261 


909 


CHAPTER XVII. 

Of Title by Prescription. 203-908 

custom is properly a local usage, not annexed to any person. 288 

prescription is a personal usage, and must be either, 

1. in a man and his ancestors... ..... . 904 

9. in a man and those whose estate he hath; which is called prescribing in a 

que estate..... 204 

prescription can only be of incorporeal hereditaments. 204 

it must always be laid in him who is tenant of the fee.204, 205 

it cannot be for any thing which cannot be raised by grant, for it always 
presupposes a grant to have existed. 285 
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Ov Title bt Prescription {continued). 

whatever is to arise by matter of record cannot be prescribed for. 906 

if one prescribes in a que estate, nothing is claimable but things inci¬ 
dent, appendant or appurtenant to lands. 966 

rules of prescription. 966ft 


CHAPTER XVIII, 

Of Title by Forfeiture.287-986 

forfeiture is a punishment annexed by law to some illegal act or negligence in 

the owner of things real, whereby he loses his interest to another- ..... 967 

L forfeiture for crime is principally for, 1, treason; 2. felony; 3. misprision 
of treason; 4. praemunire; 5. assault on a judge, or in court; 6, popish 

recusancy, &c.267-268 

P alienations which induce forfeiture are those made— 

1, in mortmain , or to corporations in violation of statute. 268 

history of the statutes of mortmain .. .268-274 

9. to an alien, which is cause of forfeiture to the crown of the land aliened. 274 

8. by tenants of a larger estate than the law entitles them to make. 274 

as where tenant for life aliens in fee. 274 

of this class is also the disclaimer by the tenant of the lord’s right. 275 

TIT, lapse is a forfeiture of the right of presentation to a church by neglect of 

the patron to exercise it within six months. 978 

IV. simony is a corrupt presentation to an ecclesiastical benefice, whereby that 

turn becomes forfeited to the crown. 278 

V. breach of conditions may cause forfeiture; as to which see ch. x . 281 

VL waste is another species of forfeiture..... 281 

which is a spoil or destruction in any corporeal hereditaments to the 

disherison of him that hath the inheritance. 281 

it is either voluntary or permissive; the latter being matter of omission 

only. 281 

who may be liable for waste. 282 

tenancies may be created without impeachment of waste. 988 

Vll copyhold estates may be forfeited by breach of customs of the manor. 984 

viil the act of becoming bankrupt may cause forfeiture. 285 

a bankrupt is a trader who secretes himself, or does certain other speci¬ 
fied acts to the injury of his creditors. 285 

on his bankruptcy his estates are transferred to assignees, to be sold for 
the benefit of his creditors. 986 


CHAPTER XIX 


0» Title by Alienation. 287-294 


alienation, conveyance, or purchase in its more limited sense, comprises any 
method whereby estates are voluntarily surrendered to one man and ac¬ 
cepted by another. 287 

this formerly could not be done by tenant without consent of the lord. 287 

nor by the lord without the tenant’s consent. 288 

the consent was given by attorning, or professing to become tenant 

of the new lord.. 288 

the statute quia emptores left all persons to alien at their discretion. 289 

and by statutes lauds became chargeable for debts, and subject to be 

pawned therefor, and sold in bankruptcy and devised. 289 

all persous in possession are prima facie capable of conveying. 290 

but with only the right of possession or of property one is not. 290 

remainders and reversions are exceptions, and may be granted. 290 

contingencies and mere possibilities may be released or devised, or 

pass by death, but not be assigned. 290 

persons attainted cannot convey. 290 

but may purchase, subject to have their title defeated. 291 

the conveyances of idiots, insane persons, infants and persons under duress, 

are voidable. 291 

so also of their purchases. 291 

the purchase of a feme covert is voidable. 292 

her conveyances, unless by matter of record, are void. 292 
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Op Title by Alienation {continued). 

an alien may purchase any thing, but hold nothing as against the crown, ex¬ 
cept a lease for years of a house for trade. 293 

papists were formerly disabled, but not now. 293a 

conveyances are of four kinds: 1. by matter in pais, or deed; 2. by matter of 
record; 3. by special custom; A by devise. 894 


CHAPTER XX. 

Op Alienation by Deed.295-343 

a deed is a writing sealed and delivered by the parties. 295 

it may be either, 1, a deed indented, or indenture; 2. a deed poll. 29(5 

the requisites of a deed are, 

I. parties capable of contracting, and a thing to be contracted for. 296 

II. it must be upon sufficient consideration. 296 

which may be either good , as of natural love and affection. 297 

or valuable, as money, marriage or the like. 297 

III. it must be written or printed on paper or parchment. 297 

but certain leases not exceeding three years may be oral. 297 

IV. the matter written must be legally and orderly set forth. 297 

the parts of a deed are, 1. the premises; 2. the habendum; 3. the tenen¬ 
dum; 4. the terms of the grant, if any. 299 

5. the condition, if any, on the happening of which the estate may 

be defeated. 299 

6 . the clause of warranty which binds the warrantor and his heirs.. 302 

7. convenants or conventions, by which either party may stipulate 

for the truth of certain facts, or bind himself to some act. 304 

8 . the conclusion. 304 

V. the fifth requisite to a deed is the reading of it, if desired. 304 

VI. the sealing and signing. 305 

VII. the delivery, until which the deed does not take effect. 307 

this may be either absolute or as an escrow. 307 

VIII. the attestation in the presence of witnesses. 307 

a deed may be avoided, 

1. by erasures or interlineations improperly made in material parts.... 308 

2. by breaking off or defacing the seal. 308 

3. by delivering it up to be canceled. 308 

4. by the disagreement of such whose concurrence is necessary in order 

that it may stand. 309 

5. by judgment or decree of court. 309 

of the several species of deeds, some serve to convey property, some only to 

charge or discharge it. 309 

some are at common law, and some under the statute of uses. 310 

original conveyances by the common law are— 

1. a feoffment, employed to convey a fee-simple. 311 

to this and every other freehold livery of seisin was necessary. 311 

which was a delivery of actual or symbolical possession. 311 

2 . a gift, properly applied to an estate tail, and like a feoffment except in 

the estate conveyed. 316 

3 . a grant, applicable to corporeal hereditaments, reversions, &c., whereof 

livery could not be had... 817 

A a lease, which is a conveyance for life, for years or at will, but usually 

of a less estate than grantor hath. 818 

6 . an exchange, or a mutual grant of equal interests, the one for the other 323 

6 . a partition, when two or more joint-tenants, parceners or tenants in 

common, agree to divide the lands so held among them in severalty.. 823 

secondary or derivative conveyances at the common law are, 

7 . releases, which are the discharge or conveyance of a man's right to 

another that hath a former estate in possession... 324 

these may enure by way, 1. of enlarging an estate; 2. of passing an es¬ 
tate; 3. of passing aright; 4. of extinguishment; 5. of entry and feoff¬ 
ment . . . 324 

8 . a confirmation makes unavoidable a voidable estate, or increases a par¬ 

ticular estate. 325 

9 . a surrender is the yielding up of an estate for life or for years to him 

that hath the immediate reversion or remainder..^. 826 

10 . an assignment is the passing over to another of the whole right one has 

in an estate. 326 
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Of Alienation by Deed (continued), ™ 

11. a defeasance is a collateral deed made at the same time with the original 

couve 3 r ance, and specifying the condition on which it may be defeated.. 827 

UA6B and trusts had their origin in the desire to evade the statutes of mortmain 827, 828 
conveyances beiug made in trust, chancery protected the confidence reposed 828 

the system of uses which grew up.•... 830 

the statute of uses was passed to transfer the uses into possession, thus turn¬ 
ing the equitable into a legal ownership. 882 

the doctrine of springing or contingent, shifting and resulting uses which 

epruug up. 884 

in case of a use upon a use, the first only was held to be executed by the 

statute. 885 

a use in a chattel interest was not executed. 338 

under the various decisions a system of trusts lias sprung up, administered 

in equity. 838 

the conveyances deriving their force under the statute of uses are, 

12. a covenant to stand seized to uses, the consideration of which is blood 

or marriage. 838 

13. a deed of bargain and sale, which requires a pecuniary consideration.. 838 

14. a deed of lease and release. 339 

15. a deed to lead or declare the uses of other conveyances. 339 

18. deeds of revocation of uses. 339 

deeds which do not convey, but only charge or discharge real estate are, 

1. obligations or bonds, with condition. 840 

the condition in which under some circumstances may be void, while 
under others the bonds are void. 840 

2. recognizances, or obligations acknowledged of record. 841 

8. defeasances, upon bonds, obligations or judgments; and these are con¬ 
ditions which, when performed, are to defeat or undo the bonds, &c.. 342 

the registry acts and their effect. 343ft 


CHAPTER XXI. 

Of Alienation by Matter of Record ...844, 884 

assurances by matter of record are where the sanction of a court of record is 

called in to substantiate and witness the transfer_I. 844 

1. the first class are private acts of parliament, which are obtained when the 

nature of the title is such that reasonable relief is not otherwise to be had 844 

2. the king’s grants by letters patent. 346 

3. fines: a fine was an amicable composition or agreement of a suit, actual 

or fictitious, whereby the lands in question were acknowledged to be 

the right of one of the parties. ? . 848 

parties, privies and strangers were bound by a fine; the latter unless they 

interposed their claim in due time. 855 

4 common recoveries, invented to elude the statutes of mortmain. 357 

which were suits or actions actual or fictitious, in which a fictitious re¬ 
covery of the land was had. 857 

the effect was, to bar estates tail, remainders and reversions. 861 

fines and common recoveries are now abolished.348ft, 357ft 

in addition to the conveyances mentioned, there were also deeds to lead 
or declare the uses of fines and recoveries. 888 


CHAPTER XXn. 


Of Alienation by Special Custom .865-872 

assurances by special custom are confined to copyhold estates. 865 

this was effected by, 

1. surrender by the tenant into the hands of the lord to the use of an¬ 

other, according to the custom of the manor. 885 

2. presentment by the tenants, or homage, of such surrender. 866 

3. admittance of the surenderee by the lord. 866 

admittance may rflso be had upon original grants to the tenant from the lord, 

and upon descents to the heir from the ancestor.870,871 
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CHAPTER XXIIL F , 

Op Alienations by Devise.878-888 

devise is a disposition of real property in a man's last will and testament. 878 

this was not permitted by the common law as it stood since the conquest, 

but was introduced by statute under Henry VIII. 875 

corporations, excepted in these statutes, may take to charitable uses.... 875 

the statute of frauds, 29 Car. II, c. 3, requires wills to be signed and at¬ 
tested. 876 

an instrument similarly executed may revoke a will. 876 

it may also be revoked by burning, cancelling, tearing or obliterating.., 376 

and impliedly by marriage and birth of a child. 376 

what is a sufficient signing... 377 

witnesses must attest in the testator's presence. 877 

how interest affects their competency. 877 

wills are subject to the rights of creditors. 378 

as to personal estate they speak from the death, but as to real from 878 

the time of execution. 

certain rules of construction apply to all conveyances. 879 

1. that the construction be favorable, and as near the intent of the parties 

as the law will admit. 879 

2. that the intent is to be regarded rather than the words. 879 

8. that the construction is to be made upon the entire deed, and not merely 

upon disjointed parts of it. 379 

4. that it shall be taken most strongly against him who is agent or contrac¬ 

tor, and in favor of the other party. 880 

5. that if the words will bear two senses, one agreeable to and one against 

law, the first shall be preferred. 880 

6. that in a deed, if two clauses are totally repugnant, the first shall be re¬ 

ceived and the last rejected. 881 

but that in a will the last of two repugnant clauses shall stand. 881 

7. that a devise be most favorably expounded; the law sometimes dispensing 

with the want of words here which are absolutely requisite in other in¬ 
struments. 881 


CHAPTER XXIV. 

Of Things Personal .884-488 

things personal include all sorts of things movable which may attend a man's 

person. 884 

also certain interest in lands, under the general designation of chattels. 885 

chattels are. 1. chattels real; 2. chattels personal. 886 

1. chattels real include such interests in the realty as are less than free¬ 

hold. 886 

2. chattels personal are properly things movable. 885 


CHAPTER XXV. 

Op Property in Things Personal... 889-899 

property in chattels personal may be either in possession or in action. 889 

I. a man hath property in possession absolute when he hath solely and exclu¬ 
sively both right and possession. 889 

IL of animals ferae natures, a man may have a qualified property. 891 

1. this may be per induetriam, by his reclaiming and taming them. 391 

2. or ratione impotentuB , as in the case of young birds or coneys in their 

nests or burrows on one's land. 894 

3. or propter privilegium , as in the case of animals usually called game.. 895 

% qualified property also exists in air, light and water, while in actual use 

and occupation... 895 

also in property bailed, in which neither party has the absolute property ... 895 

also in goods pawned or pledged, and goods distrained. 896 

property in action is where a man hath not the occupation, but a bare right to 

occupy; the possession whereof may be recovered by suit. 896 

this right is called a chose in action; as in case of money due on bond.. 897 

interests in personalty may be either in possession or expectancy. 898 

also in severalty, joint tenancy or in common. 899 
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CHAPTER XXVL iiu 

Or Title to Things Personal by Occupancy ...400-407 

the various modes of acquiring property to things personal mentioned.. 400 

L by occupancy, where they are found without any owner, in which case 

for the most part they belong to the king.... 400 

1. the goods of an alien enemy one may seize as may be authorized by 

the public authority. 401 

and also his person. 402 

2. goods found unless waifs, estrays, wrecks or hidden treasure, belong 

to the finder. 402 

8. light, air and water can only be appropriated by occupancy.. 402 

4. animals/*ra naturm , except in a few cases, are the qualified property 

of him who seizes them, and his absolute property if killed. 403 

5. the right to emblements is referred to occupancy. 404 

0. property is gained by accession, as by the growth of vegetables, the 

pregnancy of animals, the conversion of wood into vessels, «&c. 404 

7. if oue willfully intermixes his property with another's, the latter shall 

have it in some cases. 405 

8. in books and other intellectual productions, one may have copyright, 405 

patents of privilege are also granted for new inventions. 407 


CHAPTER XXVH 

Of Titlb bt Prerogative and Forfeiture .408-421 

by prerogative a title may accrue to the crown itself, or to such as claim under 

the crown. 408 

to this head are referred taxes and customs. 408 

the king cannot be joint owner of a chattel with another, but shall own the 

whole. 400 

the title to wrecks, treasure-trove, waifs, estrays, royal fish, &c., is inherent 

in the king. 400 

the king has also a prerogative copyright in the statutes, &c., in books of 
divine service, a right to books compiled, etc., at the expense of the crown, 

and to print the translation of the Bible. 410 

game is a species of prerogative property. 410 

but any person may now kill game on procuring license. 4197* 

by forfeiture for crime, the title to things personal may also be lost and acquired 420 

. the cases enumerated in which forfeiture occurs. 421 

the forfeiture dates from conviction only; in which it differs from the for¬ 
feiture of real property. 421 


CHAPTER XXVTIL 

Of Tttlh bt Custom. .422-429 

by custom obtaining in particular places a right may be acquired in chattels, 
and the most usual of which customs, and which obtain pretty generally, are: 

L heriots, which are either heriot service or heriot custom. 422 

the first is due upon special reservation in a grant or lease of lands. 422 

the second depends entirely upon custom. 422 

and is a customary tribute of goods and chattels payable to the lord 

of the fee on the decease of the owner of lands. 423 

in some places it is commuted for in money.. . 424 

2 . mortuaries, which are a customary gift due to the minister in many parishes 

on the death of his parishoners. 425 

there are similar dues on the death of clergymen and prelates. 420 

9 . heirlooms, which are such personal chattels as by custom descend to the 

heir with his inheritance. 427 

CHAPTER XXIX. 


T 7-^ p ■■■ ■■ ■** * ^ »^*- u vr i/uiuoui i« . « « •#•«#«»«««««•(•«• •« • • IU v 

m corporations aggregate one set of men, by succeeding another set, acquire a 

property in all the goods, &c., of the corporation. 480 
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Of Title by Succession, Marriage and Judgment {continued), paqb 

also such corporations sole as are the heads and representatives of bodies 
aggregate, have the like powers to take personal property in succession... 431 

so also have two other corporations sole: the king and the chamberlain 

of London. 432 

by marriage the chattels which belonged to the wife are vested in the husband 433 
and this includes her chattels real, but these on his death survive to the 

wife unless he has reduced them to possession. 483 

as do also her choses in action. 434 

but if the wife die first, the chattels real survive to the husband, but the 

choses in action pass to the wife’s administrator. 435 

the wife’s paraphernalia, and her jewels and ornaments are her property 

at the husband’s death. 433 

by judgment the right and property of chattel interests are frequently vested 

in the prevailing party. 433 

and sometimes in the failing party from whom the value has been re¬ 
covered . 430» 

the right to a penalty in a popular action belongs to him who will first 

obtain judgment. 437 

the right to damages is also acquired and lost by judgment. 438 

as are also, costs, when awarded by the court. 439 


CHAPTER XXX. 


Of Title by Gift, Grant and Contract.440-479 

a gift of personal property is a gratuitous transfer of the right of possession thereof 440 

a grant differs from a gift in being some consideration or equivalent. 440 

both these if made in fraud or creditors are void. 441 

a gift is not complete without delivery, but after delivery cannot be retracted 441 
a contract is an agreement upon sufficient consideration to^ao or not to do a par¬ 
ticular thing. 442 

the agreement requires parties capable of contracting. 442 

it may be either express, which is where the terms are uttered and avowed, 

or implied, which are such as reason and justice dictate. 443 

it may also be executed or executory. 442 

the consideration may either be good, which is that of blood and natural 

affection between relations. 444 

or valuable, as for marriage, money, &c. 444 

valuable considerations are either, 1. do ut des; 2,facio ut facias: 8. facio ut 

des ; 4. do ut facias, .. 444 

without consideration the contract is void, but any degree of reciprocity will 

* prevent its being so... ... 445 

a moral obligation will sometimes support the promise. 44 

% seal is evidence of a consideration. 446 

the most usual contracts are : 

1. sale or exchange, which is a transmutation of property from one man to another 

in consideration of some recompense of value. 443 

it is not complete without payment unless the contrary be agreed. 447 

the statute of frauds requires certain contracts of sale to be in writing...... 447 

sales in market-overt will pass property though the seller may not own it... 449 

the seller impliedly warrants the title of the thing sold. 451 

but not generally its goodness or quality. 451 

there is an exception in case of provisions and goods sold by sample... 451 n 

2. bailment is a delivery of goods in trust upon a contract, express or implied, 

that the trust shall be faithfully executed on the part of the bailee. 451 

the two classifications of bailments. 45In 

of which that by Sir William Jones is 1. dqpositum; 2. ma.ndatum or 
commission; 3. commodalum or loan for use; 4. pignori acceptum or 
bailment in pledge; 6. locatum or hiring for a reward, which is of 

three kinds... 451n 

the liability of innkeepers and carriers. 451n 

agistment is a species of bailment...... 452 

hiring and borrowing are contracts by which a qualified property is trans¬ 
ferred to the hirer or borrower, hiring being for price, and borrowing 

gratuitous..... 4&8 

the most usual is the hiring of money for interest, excess of which is usqry. 454 
in some cases, in regard to the unusual hazard, compensation above the usual 
rate is allowed. 457 
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Titlb by Girr, Grant and Contract (continued). ,M1 

these are. 1. bottomry or respondentia; 2. policies of insurance; 8. annuities 

upon lives. 457-402 

8. debt is a contract whereby a right to a certain sum of money is mutually ac¬ 
quired and lost. ^04 

a debt of record is a sum of money which appears to be due by the evidence 

of a court of record. 404 

a debt by specialty is one acknowledged to be due by instrument under seal: 

all other debts are debts by simple contract... 405 

certain simple contract debts are required by the statute of frauds to be in 

. 400 


writing . 


a bill of exchange is an open letter of request from one man to another, de¬ 
siring him to pay a sum of money therein named to a third person on 

his account..... 

these are either foreign or inland..... 

promissory notes are an engagement in writing to pay a sum specified, at a 

time limited, to a person named, or to order or bearer. 

the respective rights and obligations of the parties to these instruments 
specified...468-470 


406 

4G7 

4G£ 


CHAPTER XXXL 

Of . Title by Bankruptcy .... .471-489 

a bankrupt is a trader who secretes himself or does certain other acts tending to 

defraud hi9 creditors. 471 

history of the bankrupt laws.472-475 

what constitutes a trader.. 476 

the acts which constitute a man a bankrupt specified.477-47071 

the proceedings on a commission of bankrupt.479-485 

the discharge of the bankrupt and allowances to him.482-46571 

by the bankruptcy the property of the bankrupt passes to his assignees for 

the benefit of his creditors.485-488 

their proceedings and final dividend.486-489 


CHAPTER XXXIL 


Of Title by Testament afd Administration ...490-520 

the original of testaments and administrations considered. 490 

they have subsisted in England immemorially; the deceased being at liberty 
to dispose of his personal estate, reserving anciently to his wife and chil¬ 
dren their reasonable part. 491 

If one died intestate, the king might seize his goods, and this right he former¬ 
ly exercised. 498 

afterwards he invested the prelates with this branch of his prerogative.. 494 

the prelates abusing this power, the legislature required administrators 

to be appointed. 495 

all persons may make a will unless disabled, 


also idiots and insane persons. 497 

and persons become imbecile by old age or distemper. 497 

and persons besotted with drunkenness. 497 

& by want of freedom of will, in which class are married women, who 

can only make testaments by license of their husbands. 497 

except of property which they hold en auier droit . 498 

and marriage of feme sole revokes her previous will. 498 

3. by criminal conduct, where the punishment includes forfeiture. 499 

testaments are, 1. wriLten; 2. verbal, or nuncupative. 500 

a codicil is a supplement or addition to a will. 500 

nuncupative wills are now limited by statute to a few cases. 601 

witnesses formerly were not required to testaments of personalty, but now 


testaments the last prevails... 502 

but a will republished dates from republication. 502 

testaments may be avoided, 

L if made by one under incapacity.. 502 













































bdv Analysis of the Contents of thth Volume. 


Of Title bt Testament and Administration (continued). uh 

2. by another testament of later date. 603 

8. by cancelling or revoking; for all wills are subject to revocation so long 

as the party lives. 602 

and subsequent marriage and birth of a child constitutes an implied re¬ 
vocation . 602 

an executor is he to whom another man commits by will the execution of that, 

his last will and testament. 503 

all persons who may make wills may be executors; also femes covert and in¬ 
fants, even those unborn. 503 

but infant executors cannot act until 17. 503 

if no executor is named or will act, administration is granted with the will 

annexed. 503 

If the deceased died wholly intestate, letters of administration are issued; certain 

persons being entitled thereto in order. 504 

in computing kindred for this purpose the civil law is followed. 504 

an executor may himself appoint an executor, who will represent his testator, but 

if an administrator dies, there must be new grant of administration. 506 

the duties of executor and administrator are nearly the same, except that the exe¬ 
cutor must perform the will. 507 

the executor's authority dates from the death; the administrator's from his 

appointment. 607 

if one interferes with the goods of the deceased without authority, he is exe¬ 
cutor de son tort , and may be made liable as executor without any of the 

profits or advantages. 508 

the rightful executor must, 

1. bury the deceased in suitable manner, and at suitable expense. 508 

2. prove the will; which is either in common form or 'per testes . 608 

and if there be no will, the person entitled must take letters of adminis¬ 
tration in the jurisdiction where there are bona notabilia . 600 

8. the executor or administrator must make and file an inventory. 510 

4. he is to collect the goods and chattels; and what is collected is assets for 

payment of debts and legacies. 510 

6. he must pay the debts of the deceased in proper order: 1, funeral and pro¬ 
bate expenses; 2. debts due the king on record or specialty; 3. debts pre¬ 
ferred by statute; 4. debts of record; 5. debts due on specialties; 6. debts 

on simple contracts. 511 

but his own debt may be retained in preference to others in equal degree. 611 
if a debtor be appointed executor to his creditor, his debt is released. 512 

6. after the debts, legacies must be paid, so far as assets extend. 512 

a legacy is a bequest or gift of goods and chattels by testament. 512 

it may be general , as of a sum of money named, or specific , as of a 

certain piece of plate. 513 

if the assets are insufficient to pay all, the general legacies abate propor- 

tionably. 612 

if a legatee die before the testator, the legacy is lapsed and falls into the 

residuum. 513 

and so of contingent legacies where the contingency never occurs.. 518 

a donatio causa mortis is where a person in his last illness, apprehending 
his dissolution near, delivers to another possession of personal goods, 
to keep in case of his decease.*.- ■ 514 

7. when the debts and legacies are discharged, the surplus goes to the resid¬ 

uary legatee, if any.. v * *:. 

if not, it is to be distributed according to the statute of distributions. .514-517 
in which sometimes the distribution will be per capita and sometimes per 

stirpes . 517 

and the customs of London and York are to be regarded. 617 


APPENDIX. 


No. 1. Vetus Carta Feoffmentl. 

No. 2, A modern conveyance by lease and release. 

No. 8. An obligation or bond, with condition for the payment of money 
No. 4. A fine of lands sur cognizance de droit, come ceo, &c. 

No. 6 . A common recovery of lands with double voucher. 

No! 6. A modern mortgage in fee, by appointment and release, with power of sale. 
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Andr. or Andrews.Andrews’ Reports, K. B. 

Andr. Prec.Andrews* Precedents of Leases. 

Andr. Rev. L.Andrews on the Revenue Laws. 

Ang.Angell’a Reports, Rhode Island. 

Ang. Adv. Enj.Angell on Adverse Enjoyment 

Ang. Ass.Angell on Assignments. 

Ang. B. T.Angell on Bank Tax. 

Ang. Carr.Angell on Common Carriers, 

Ang. High.Angell on Highways. 

Ang. Ins.Angell on Insurance. 

Ang. Lim.Angell on Limitations. 

Ang. Tide Wat.Angell on Tide Waters. 

Ang. Wat.Angell on Watercourses. 

Ang. and Ames.Angell and Ames on Corporations. 

Ang. and D. Highw.Angell and Durfee on Highways. 

Ann., or Annally.Annally’s Reports, K. B., temp. Hardw, 

Ann. Reg.Annual Register, London. 

Annes. Ins.Annesly on Insurance. 

Anson Cont.Anson on Contracts. 

Anstr.Anstruther’s Reports, Exchequer. 

Anth. Abr.Anthon’s Abridgment of Blackstone’s Commentaries. 

Anth. L. Stud.Anthon’a Law Student. 

Anth. N. P.Anthon’s Nisi Prius Cases, New York. 

Anth. Prec.Anthon’s Precedents. 

A nth. Shop.Anthon’s Sheppard’s Touchstone^ 
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Anth. Consol. Rallw.Anthony’s Consolidation of Railways. 

App.Appleton’s Reports, Maine, 19, 20. 

App. Cas..Appeal Cases, H. L. and Priv. Council. 

App. Ev..Appleton on Evidence. 

App, R, N, Z..Appeal Reports, New Zealand. 

Arbuth.Arbuthnot’s Select Criminal Cases, Madras. 

Archb. Arb.Archbold on Arbitration. 

Archb. Bankr.Arch bold on Bankruptcy. * 

Archb. Civ. PI.Archbold’s Civil Pleading. 

Archb. Cr. PI. and Prac.Archbold’s Criminal Pleading and Practice 

Archb. F.Archbold’a Forms. 

Archb. J. P.Archbold’s Justice of the Peace. 

Archb. L. and T.Arch bold’s Landlord and Tenant 

Archb. N. P.Archbold’s Nisi Prim Law. 

Archb. Part.Arch bold on Partnership. 

Archb. Pr.Archbold’s Practice. 

Archb. Sum..Archbold’s Summary of the Laws of England. 

Archer.Archer’s Reports, Florida. 

Ariz.Arizona. 

Ark.Arkansas Reports. 

Ark. L. J.Arkansas Law Journal. 

Arkley.Arkley’s Justiciary, Scotland. 

Arms. Mac. and O.Armstrong, Macartney and Ogle’s Reports, Irish. 

Arms. Tr.Armstrong’s Limerick Trials, Ireland. 

Arn.Arnold’s Reports, English C. P. 

Am. EL Cas.Arnold’s Election Cases, English. 

Am. and H. Pr. Cas.Arnold and Hodge’s Practice Cases, English Q B. 

Am. and H. Q. B.Arnold and Hodge’s Reports, Q. B. 

Am. Munic. Corp.Arnold on Municipal Corporations). 

Am. Ins..Arnould on Insurance. 

Amot.Arnot’s Criminal Cases, Scotland. 

Arun. on Mines.Arundell on Mines. 

Ashe.Ashe’s Tables. 

Ashurst MSS.Ashurst, J., Paper Book. 

Ashm.Ashraead’s Reports, Pennsylvania, N. P. 

Asp.Aspinail’s Maritime Law Cases, English Adm. Report* 

Ass.Assize; Book of Assizes; part 5 of year books. 

Ass. de Jerua.Assizes of Jerusalem. 

Ast Ent.Aston’s Entries. 

Ath. Mar. Sett.;.Atherly’s Marriage Settlements. 

Atk.Atkyn’s Reports, English Chancery. 

Atk. Av..Atkins on Average. 

Atk. Ch. Pr.Atkinson’s Chancery Practice. 

Atk Con.Atkinson on Conveyancing. 

Atk. Tit...Atkinson on Marketable Titles. 

Atk. Sher.Atkinson on Sheriffs. 

Atw.Atwater’s Reports, Minnesota. 

Aust. Jut .Austin on the Province of Jurisprudence. 

Aust Jur... .Australian Jurist, Melbourne. 

Aust. Jur. Rep.Australian Jurist Reports. 

Austin C. C. R.Austin’s County Court Reports, English. 

Auth.Authentica; a summary of some of the Emperor's Novel 

Constitutions. 

Avery and H.Avery and Hobbs' Bankruptcy. 

Ayck Chy. Forms.Ayckburn’s Chancery Forms. 

Ayck Chy. Pr..Ayckbum’s Chancery Practice. 

Ayl. Pan.Ayliffe’s Pandects. 

Ayl. Par.....Ayliffe’s Paragon Juris Canonica Anglican! 

Azuni Mar. L..Azuni on Mantime Law. 

C. .Bail Court. 

t> j * : .. Bancus Regis; King’s Bench. 

tj 4^.Barnwell and Adolphus’ Reports, English. 

5* ‘ „ * * •.Barnwell and Alderson’s Reports, English. 

B. and B. or Brod. and B.Broderip and Bingham, English C. P. Reports. 

B. and C. ......Barnwell and Cresswell’s Reporu. 

B. Com. or Bell Com.Bell’s Commentaries on the Law of Scotland. 

t.Lowndes and Maxwell’s Bail Court Cases, English. 

S’ J'* .Saunders and Cole’s Bail Court Reports, English. 

.Bell on Completing Titles. 

B. Ecc. I*w..Bums on Ecclesiastical Law. 
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B. Just.Bums' Justice of the Peace. 

B. Monr....B. Monroe's Reports, Kentucky. 

B, N. C.Bingham's New Cases, English. 

B N. C.Brooke's New Cases, English King's Bench. 

B. N. P.Buller on the Law of Nisi Prius* 

B. P. B» Buller s Paper Book. 

B. P. C.Brown’s Parliamentary Cases. 

B. R. H.Cases temp. Hardwicke, English King's Bench. 

B. and Bar.Bench and Bar, Chicago. 

B« and L.Browning and Lushington's Reports, English Admiralty. 

B. and P.Bosanquet and Puller’s English Common Pleas Reports, 

B. and P. N. R., or N. R..Bosanquet and Puller's New Reports. 

B. and 8.Best and Smith’s Reports, English Queen's Bench. 

Bab. Auct.Babbington on Auctions, 

Bab. Set-Off.Babbington on Set-off. 

Bac. Abr.Bacon's Abridgment. 

Bac. Comp. Arb.Bacon's Complete Arbitration. 

Bac. El.Bacon's Elements of the Common Law. 

Bac. Gov.Bacon on Government. 

Bac. Lease.Bacon on Leases and Terms for Yearsi 

Bac. Us.Bacon on Statute of Uses. 

Bac. Max...Bacon's Maxims. 

Back. Sher....Backus on Sheriffs. 

Bag. C. Pr.Bagley's Chamber Practice. 

Bag. Eng. Const.Bagehot's English Constitution. 

Bafl. Ct. Cas.Bail Court Cases, Lowndes and Maxwell* 

Bail Ct. Rep.Bail Court Reports, Saunders and Cole. 

Ball. Sur..Bailies on Sureties and Guarantors. 

Bailey.Bailey's Law Reports, South Carolina. 

Bailey Eq. Bailey's Equity Reports, South Carolina. 

Bailey Ins.Bailey’s Perils of Sea on Insurance. 

Bainb. Mines.Bainbridge on Mines and Mining. 

Baker on Bur.Baker on Burials. 

Baker Corp.Baker on Corporations. 

Baker Fish.Baker on Fisheries. 

Baker High.Baker on Highways. 

Baker Quar..Baker's Law of Quarantine. 

Baker Railw.Baker on Railways. 

Bald.Baldwin's Reports, U. 8. Ct. Court 

Bald. Bank.Baldwin on Bankruptcy. 

Balf.Balfour's Practice Law of Scotland. 

Ball on Banks.Ball on National Banks. 

Ball Princ.Ball's Principles of Torts and Contracts. 

Ball. Lim.Ballentine on Statute of Limitations. 

Ball and B.Ball and Beatty’s Reports, Irish Chancery. 

Bank. Ins.Bankton’a Institutes, Scotland. 

Bank. Mag.Banker's Magazine. 

Bankr. and Insol. Rep.Bankruptcy and Insolvency Reports, English. 

Bankr. Reg.National Bankruptcy Register Reports. 

Banks.BankB's Reports, Kansas. 

Bann.Bannister's Reports, C. P. 

Bann. and Ard.Banning and Arden’s Patent Cases, U. S. Circuit Courts. 

Bann. Lim.Banning on Limitations. 

Barb.Barbour's Reports, New York Supreme Ct 

Barb. Ch.Barbour's Chancery Reports, New York. 

Barb. Ch. Prac.Barbour's Chancery Practice. 

Barb. Cr. L.Barbour’s Criminal Law. 

Barb. Part.Barbour on Parties. 

Barb. Set-off.Barbour on 8et-off. 

Barber.Barber's Arkansas Reports, 14-24 

Bam.Barnardiston's Reports, English K. B. 

Bam. Ch.Barnardiston's English Chancery Reports. 

Bam. Bh.Barnes's Sheriff. 

Barnes.Barnes’s Notes of Cases, English Common Pleas. 

Barnet.Barnet’s Central Court Reports, 27-92. 

Bam. and Adol.Barnewell and Adolphus, English K. B. Reports. 

Bara, and Aid.Barnwell and Alderson, English K. B. Reports. 

Bam. and C.Barnwell and Cresswell, English K. B. Reports. 

Bar Int. L.Bar’s International Law. 

Barr.Ban's Pennsylvania State Reports, 1-10. 
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R^rr. MSS.Barradall's Manuscript Reports, Virginia. 

Bait. StAt.; Barr. Oba. Stat.Barrington’s Observations on the More Ancient Statute 

Barr. Ten.Barry on Tenures. 

Barr, and Arn.Barron and Arnold’s English Election Cases. 

B&rr. and Aust..Barron and Austin’s English Election Cases. 

Bart Ch. Prac.Barton’s Chancery Practice. 

Bart Con.Barton’s Elements of Conveyancing. 

Bart. Eq.Barton’s Suit in Equity. 

Baskett Col. L.Baskett’s Colonial Laws, New York. 

Bass. Cr. PI. and Pr.Bassett’s Criminal Pleading and Practice. 

Batch. Manuf. Corp.Batchelder’s Manufacturing Corporations. 

Batem. Ag.Bateman on Agency. 

Batem. Auct..Bateman on Auctions. 

Batem. Com. L.Bateman on Commercial Law. 

B&lem. Const L.Bateman on Constitutional Law. 

Bates Ch.Bates’ Chancery Reports, Delaware. 

Batten Spec. Perf.Batten on Specific Performance. 

Battersh. Leg. Chem.Battershall’s Legal Chemistry. 

' Batty.Batty’s Reports, Irish K. B. 

Bax., or Bait.Baxter’s Tennessee Reports. 

Bay.Bay’s South Carolina Reporta. 

Bayl. Bills.Bayley on Bills, 

Bay 1 is Dom. Serv.Bayl is’ Domestic Servants. 

B&ylis Mast and Serv.Baylis on Master and Servant 

Bea. C. Eq.Beame’s Costs in Equity. 

Bea. Eq..Beame’s Equity Pleading. 

Beame JVs Exeat .Beame on He Exeat. 

Bcame PL Eq.Beame’s Pleas in Equity. 

Beas.Beasley, vols. 12, 13, New Jersey Equity* 

Beatt.Beatty* Reports, Irish Chancery. 

Beaum. Bills Salo.Beaumont on Bills of Sale. 

Beaum. Ins.Beaumont on Insurance. 

Beav.Bea van’s Reports, English Rolls Court 

Beaw. Lex Merc .Bcawe's Lex Mercatoria . 

Becc. Cr.Beccaria on Crimes and Punishments. 

Beck’s Med. Jur.Beck’s Medical Jurisprudence. 

Bee.Bee’s Reports. U. S. District, South Carolina 

Bee C. C. R.Bee’s Crown Cases Reserved. 

Bel.Bellewe’s Cases, English King’s Bench. 

Bell.Bell’s Scotch Court of Sessions Reports. 

Bell App. Cas.Bell’s Appeal Cases, Scotch House of Lords. 

Bell Cr. Cas.Bell’s Crown Cases Reserved, English. 

Bell Com.Bell’s Commentaries, Scotland. 

Bell Diet.Bell’s Dictionary of Decisions, Scotland. 

Bell Diet. L.Bell’s Dictionary of the Law of Scotland. 

Bell Exp. Test.Bell on Expert Testimony. 

Bell Hush, and W.Bell on Husband and Wife. 


Bell Illust.Bell’s Illustrations Law of Scotland. 

Bell (Ind.).Bell’s Reports, India. 

Bell Leases.Bell on Leases in Scotland. 

Bell Prin.Bell’s Principles of the Law of Scotland. 

Bell Sales.Bell on Sales. 

Bell Styles.Bell’s System of the Forms of Deeds. 

Bell T. D.Bell on the Testing of Deeds. 

Belt Sup. Ves.Belt’s Supplement to Vesey’s Reports. 

Belt Ves. Sen.Belt’s Edition of Vesey Senior’s Reports. 

Benecke Ins.Benecke on Insurance. 

Ben., or Bened.Benedict’s U. 8. District Court Reports. 

Ben. Adm..Benedict's Admiralty. 

Av.Beneake on Average. 

g en * .Benedict’s Treatise, Justices’ Courts. 

Ben. Mil. L.Benet’s Military Law and Practice of Courts MartlaL 

Ben]. Sales.Benjamin on f&lea. 

Ben. Ins. Cas.Bennett's Insurance Cases. 

Beng. L. R.Bengal Law Reports, India. 

5®°}* • • • •.Benloe’s Reports, or New Benloe English, K. B. 

J® 11 !** Old...Benloe (Old) English C. P. Reports. 

BenL and D.Benloe and Dalison's Reports, English. (1) 

. (t) There to really do such report as Benloe and Dallson. Old Benloe and Dallson an QftuSr I 
together. There are oases by Benl o e in Ashe's Tables, and in Kell way’s Reports. 
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Beni, in Ashe.Benloe in Ashe, English. 

Beni. In Keil.Benloe in Keilway, English 

Benn. Ins, Cas.Bennett’s Fire Insurance Cases. 

Benn. Rec...Bennett on Receivers. 

Benn. and H. Cr. Cas.Bennett and Heard’s Leading Criminal Cases. 

Bent.Bentley’s Reports, Irish Chancery. 

Benth. Leg.Bentham’s Legislation. 

Benth. Rat. Jud. Ev.Bentham’s Rationale of Judicial Evidence. 

Bert.Berton’s Reports, New Brunswick Supreme Court. 

Best Ev.Best on Evidence. 

Best Jur..Best on Trials by Jury. 

Best Pres.Best on Presumptions. 

Best Prin. Ev.Best’s Principles of Evidence. 

Best, Right to Begin.. .Best on the Right to Begin and Reply. 

Best and 8...Best and Smith’s Reports, English Queen’s Bench. 

Betts Adm.Betts’s Admiralty Practice. 

Bibb.Bibb’s Reports, Kentucky Court of Appeals. 

Bick.Bicknell’s Reports, Nevada. 

Bick. (In).Bicknell’s Reports, India. 

Bidd. L. 8t. Brokers.Biddle’s Law of Stock Brokers, 

Big.Bignall’s Reports, India. 

Big. Cas. B. and N.Bigelow’s Cases, Bills and Notes. 

Big. Cas. Torts.Bigelow’s Leading Cases, Torts. 

Big. Eng. Proc.Bigelow on English Procedure. 

Big. Eq.Bigelow on Equity. 

Big. Estop.Bigelow on Estoppel. 

Big. Fraud.Bigelow on Frauds. 

Big. Ins. Cas.Bigelow’s Insurance Cases. 

Big. L. and A. Ins. Cas.Bigelow's Life and Accident Insurance Cases. 

Big. Over. Cas.Bigelow’s Overruled Cases. 

Big. Plac. Norm..Bigelow’s Placeta Normannicum, Anglo-Norman Law 

Cases. 

Big. Torts.Bigelow on Torts. 

Bim*. Cr. L.Bigg’s Criminal Law. 

Belling Arb.Belling on Arbitration and Awards. 

Bellings and Pr. Pat.Bellings and Prince on Patents. 

Bing.Bingham’s Reports, English Common Pleas. 

Bing. N. C.Bingham’s New Cases, English Common Pleas. 

Bing. Act. and Def.Bingham’s Actions and Defenses. 

Bing. Cont.Bingham on Executory Contracts. 

Bing. Desc.Bingham on Descent. 

Bing. Inf. and Cov..Bingham on Infancy and Coverture. 

Bing. Judg.Bingham on Judgments and Executions. 

Bing. L. andT.Bingham on Landlord and Tenant 

Bing. Real Est.Bingham on Real Estate. 

Bing, and Colvin, Rents.Bingham and Colvin on Rents. 

Binn.Binney’s Reports, Pennsylvania 

Bird Conv.Bird on Conveyancing. 

Bird L. and T.Bird on Landlord and Tenant 

Bish. Cont.Bishop on Contracts. 

Bish. Cr. L.Bishop on Criminal Law. 

Bish. Cr. Proc.Bishop’s Criminal Procedure. 

Bish. First B.Bishop’s First Book of the Law. 

Bish. Insolv.Bishop on Insolvent Debtors. 

Bish. Mar. and Div.Bishop on Marriage and Divorce. 

Bish. Mar. Worn.-.Bishop on the Law of Married WomezL 

Bish. Nol. Pros .Bishop on Nolle Prosequi. 

Bish. St. Cr..Bishop on Statutory Crimes. 

Bisp. Cont.Bispham on Contracts in Rem. 

Bisp. Eq.Bispham s Principles of Equity. 

Bisp. on Notice.Bispham on Notice in Equity. 

Bis. on Est.Bisset on Estates for Life. 

Bis. Part.Bisset on Partnership. 

Biss.Bissell's Reports, 7th Circuit U. 8. 

Bit Prac. Cas.Bittleston's Practice Cases, English. 

Bit. and Wise.Bittleston and Wise, New Magistrate Cases, English. 

BL Com.Blackstone’s Commentaries. 

Bl. L. Tr..Blackstone’s Law Tracts. 

Black..Black's Reports U. 8. Supreme Court 
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Black. D. and O 


Black. H. or Bl. H. 

Black. Wm. or Bl. Wm. 

Blackb. 

Blackerby. 

Blackf. 

Blackw. T. T. 

Blake. 

Blake Corn.. 

Blan. and W. Mines. 

Blan. and W. Lead. Cas. 

Bland. ••• 

Blandf. Insan. 

Blansh. on Lira. 

Blatchf. 

Blatchf. Pr. Cas. 

Blatchf. and H. 

Blayney Ins. 

Bligh, or Bli. 

BUgh N. S. 

Bliss’s Code. 

Bliss’s Code PL. 

Bliss Ins. 

Bloom. Man. Cas. 

Blount L. D. 

Blount Ten. 

Blum. Bankr. 

Bluett N. Cas.. 

Bly. on Usury. 

Bond. 

Bonn. Car... 

Book Judg’ts. 


Boone L. Corp. 

Boor. 

Boote Ch. Pr. 

Boote S. 

Booth Real Act. 

Boothley Ind. Oft... 

Bos. and P. 

Bos. and P., N. R... 

Boat. Law Rep. 

Bosw. 

Bott. 

Bott Bet. Cas. 

Bonlay-Paty. 

Boulnois. 

Bourke. 

Bouv. Inst. 

Bouv. L. Diet. 

Bor. Pat.. 

Bowl. Lib. 

Bowyer C. L.. 

Boyce Man. 

Boyd Adm. 

Boyd Mer. Ship. 

Boyle Char. 


Brae. Rom. L. 

Brack, on Trusts. 

Br. Brer. Jud. 

Br. Ch. Cas. 

Br. Cr. Cas. 

Br. N. Cas.. 

Br. Par. Cas. 

Brad by Dist. 

Bradf. 

Bradw. 

Branch Pr., or Branch Max 


. .Blackham, Dundas and Osborne s Reports, Irish, Nisi 
Prius. 

, .Henry Blackstone’fl Reports, English. C. P. 

.William Blackstone’s Reports, English, K. B. 

, .Blackburn on Sales. 

.Blackerby’s Cases, English, Law. 

.Blackford’s Reports, Indiana. 

..Blackwell on Tax Titles. 

.Blake’s Reports, Montana Territorial. 

.Blake on Corporations. 

.Blanchard and Weeks on Mines. 

.Blanchard and Weeks* Leading Cases, Mines. 

.Blond’s Chancery Reports, Maryland. 

.Blandford on Insanity. 

.Blanshard on Limitations. 

.Blatchford’s Reports, 2nd Circuit, U. 8. 

.Blatchford’s Prize Cases, U. 8. 

.Blatchford and Howland’s Reports, U. 8. District Ct 
.Blayney on Life Insurance. 

..Bligh’s Reports, English House of Lords. 

.Bligh’s Reports, New Series. 

.Bliss’s Annotated Code, New York. 

.Bliss on Code Pleading. 

..Bliss on Life Insurance. 

.Bloomfield’s Manumission Cases, New Jersey. 

.Blount’s Law Dictionary. 

.Blount’s Tenures. 

.Blumensteil on Bankruptcy. 

.Bluett's Notes of Cases, Isle of Man. 

.Blydenburg on Usury. 

.Bond’s Reports, U. S. District of Ohio. 

.Bonney’s Law of Carriers. 

.Book of Judgments, Miscellaneous Cases, English, Cited 
as First and Second Book of Judgments. 

. Boone’s Law of Corporations. 

.Booraem’s Reports, California. 

.Boote’s Chancery Practice. 

.Boote’s Suit at Law. 

.Booth on Real Actions. 

.Boothley on Indictable Offences. 

.Bosanquet and Puller’s Reports, English, Common Fleas. 
.Same, New Reports, English Common Pleas. 

.Boston Law Reporter. 

.Bosworth’s Reports, New York Superior Court. 

..Bott on Poor Laws. 

.Bott’s Settlement Cases, English. 

.Bonlay-Paty on Commercial and Maritime Law. 
.Boulnois's Reports, BengaL 
.Bourke's Reports, India. 

.Bouvier’s Institutes of American Law. 

.Bouvier’s Law Dictionary. 

.Bovill’s Patent Cases, English. 

.Bowles on Libels. 

.Bowyer’s Modern Civil Law. 

. Boyce’s Manual of Practice, U. 8. Courts. 

.Boyd’s Practice in Admiralty. 

.Boyd’s Merchant Shipping. 

. Boyle on Charities. 

.Bracton de legibus et consuctudinibus Anglisa. 

.Bracton’s Relation to Roman Law. 

.Brackenridge on Trusts. 

.Brownlow’s Brevia Judicialla. 

.Brown’s Chancery Cases, English Chancery. 

.British Crown Cases. 

.Brown’s New Cases, King’s Bench. 

.Brown’s Parliamentary Cases, House of Lords. 

♦Bradby on Distresses. 

.Bradford’s Surrogate Reports, New York. 

.Bradwell’s Appellate Courts’ Reports, Illinois. 

.Branch’s Principia Legis et .ASquitatis; Branch’s Maxims. 
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Brandon Attach....Brandon on Foreign Attachments. 

Brandt Div.Brandt on Divorce Cases. 

Brandt & and G.Brandt on Suretyship and Guaranty. 

Brayt...Brayton’s Reports, Vermont. 

Breeae.Breese's Reports, Illinois. 

Brev.Brevard’s Reports, S. Carolina. 

Brew. (Md.).Brewer’s Reports, Maryland. 

Brews.Brewster’s Reports, various Pennsylvania Courts. 

Brice Pub. W.Brice’s Laws Relating to Public Worship. 

Brice Dl. V.Brice's Ultra Vires. 

Bridg.Brigdman’s Reports, Common Pleas. 

Bridg. Leg. Bibl.Bridgman’s Legal Bibliography. 

Bridg., O.O. Brigdman’s Reports, Common Pleas. 

Bright Hus. and W.Bright on Husband and Wife. 

Brightly.Brightly’s Reports, Pennsylvania NisiPriua. 

Brightly Bank L.Brightly’s Bankrupt Law. 

Brightly C.Brightly on Costs. 

Brightly Dig.Brightly's Digest of the Laws of the U. 8. 

Brightly Elec. Cas.Brightly’s Leading Election Cases, U. S. 

Brightly Fed. Dig.Brightly’s Federal Digest 

Brightly Eq.Brightly on Equity. 

Britt.Britton on Ancient Pleadings. 

Bro. Abr.Brooke’s Abridgment. 

Bro. Ch. Cas.Brown’s Chancery Cases, English Chancery. 

Bro. Ent.Brown's Entries. 

Bro. N. C.Brooke’s New Oases, K. B. 

Bro. P. C.Brown’s Parliamentary Cases, House of Lords. 

Bro. Sales.Brown on Sales. 

Bro. Stair.Brodie’s Notes and Supplement to Stair’s Institutions of 

the Law of Scotland. 

Bro. Supp.Brown’s Supplement to Morrison’s Dictionary. 

Bro. V. M.Brown’s Vade Mecum. 

Bro. and B., or Brod, and B... .Broderip and Bingham’s Reports, C. P. 

Brod. and From.Broderick and Fremantle, English Ecclesiastical Reports. 

Brock...Brockenbrough’s Reports, 4th Circuit, U. S. 

Broom Com. Law.Brown on Common Law. 

Broom Const L.Broom’s Constitutional Law. 

Broom Leg. Max.Broom’s Legal Maxims. 

Broom on Parties.Broom on Parties. 

Broom Phil. L..Broom’s Philosophy of the Law. 

Broom and H. Com.Broom and Hadley's Commentaries on tbs Iaws of Bag- 

land. 

Broun, or Broun Just.Broun’s Reports, Scotch. 

Brown, or Brown N. P.Brown’s Reports, Michigan Nisi Priua. 

Brown Agency.Brown’s Law of Agency and Trusts for Payment of Data. 

Brown Fixt.Brown on Fixtures. 

Brown Diet.Brown’s Law Dictionary. 

Brown Lim.Brown on Limitations. 

Brown Nat. Bk. Cas.Brown’s National Bank Cases. 

Brown 8yn.Brown’s Synopsis of Decisions of Scotch Court of Beasisss. 

Brown, and L.Browning’s and Lushington’s Reports, English Admiralty 

Browne Act.Browne on Actions. 

Browne Adm.Browne’s Admiralty. 

Browne Carr.Browne on Carriers. 

Browne Civ. Law...Browne on Civil and Admiralty Law. 

Browne Div.Browne on Divorce. 

Browne Lim. Liab.Browne’s Limited Liability. 

Browne Prob.Browne on Probate. 

Browne St. Fr... .Browne on Statute of Frauds. 

Browne...Browne’s Reports, Pennsylvania. 

Browne Ins.Browne’s Medical Jurisprudence of Insanity. 

Browne Trade M.Browne on Trade Marks. 


Browne and Theo. Railw.Browne and Theobald’s Law of Railways, 

Brownl.Brownlow’s Reports. 

Brownl. and G..Brownlow's and Goldesborough’s Reports, G. P. 

Brownl. Brev. Jud.Bro wnlow’s Judicialia. 

Browning Mar. and D.Browning on Marriage and Divorce. 

Bruce.Bruce’s Cases, Scotch Court of Sessions. 

Bryce Trade Marks..Bryce on Trade MarkflL 
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fl.,ck.Buck's Bankruptcy Cases. 

Buck! Drunk .Bucknill on Drunkenness and Insane Drunkards. 

Buck, and Take Insnn.Bucknill and Tuke on Insanity, 

Buff. (N. Y.) Super. Ck.Reports of Superior Courts of Buffalo. 

Bull. N. P. or B. N. P..Butler’s Nisi Prius. 

Bull. P, B.Buller’s Paper Book. 

Bullen and L.Bullen and Leake’s Precedents of Pleadings. 

Bully and B. Bankr.Bully and Bund on Bankruptcy. 

Bulst.Bulstrode'a Reports, K. B. 

Bump Bankr. Pr.Bump on Bankruptcy Practice. 

Bump Fed. Pro.Bump’s Federal Procedure. 

Bump Ft. Con.Bump on Fraudulent Conveyances. 

Bump Ink Rev. L..Bump’s Internal Revenue Law. 

Bump Pat.Bump on the Law of Patents. 

Buub.Bunbury’a Reports, English Exchequer. 

Bund’s Comp.Bund’s Law of Compensation. 

Buny. Fire Ina.Bunyon on Fire Insurance. 

Buny. Life Ass.Bunyon on Life Insurance. 

Burge Col and For. L.Burge on Colonial and Foreign Law. 

Burge 8ur.Burge on Suretyship. 

Burlam.Burlamaqui’a Natural and Politic Law. 

Burn Diet.Burn's Law Dictionary. 

Burn Just, or Burn. J .Burn’s Justice of the Peace. 

Burn Ec. Law.Burn’s Ecclesiastical Law. 


Burnett.Burnett’s Reports, Wisconsin Territory. 

Burr.Burrows’ Reports, K. B. 

Burr. Assign.Burrill on Voluntary As9ignmenta 

Burr. Cir. Ev....Burrill on Circumstantial Evidence. 


Burr. L. Diet.Bun-ill's Law Dictionary. 

Burr. Pr.Burrill’s Practice. 

Burr. Pub. Sec.Burroughs on Public Securities. 

Burr. Set Cas.Burrows Settlement Cases. 


Burr. Tax.Burroughs on Taxation. 

Burt. Real Prop.Burton on Real Property. 

Bush.Busbee’s Law Reports, North Carolina. 

Busb. Eq.Busbee’s Equity Reports, North Carolina. 

Bush.Bush’s Reports, Kentucky Court of Appeals 

Bushby Elec.Buahbv on Elections. 

Butler Co. Litt.Butlers Notes to Coke on Littleton. 


Byles Bills.Byles on Bills. 

Byles Usury.Byles on Usury. 

Bynk.Bynkersboeck’s Observationes Juri9 Romani. 

Bynk.Bynkershoeck’s Law of War. 

Byth, Prec.Bythewood’s Precedents. 

Byth. and Jarm.Bythewood and Jarman’s Conveyancing. 

C.Codex Juris Civilis; Code; Chancellor; Chancery; Chap¬ 

ter; Case. 


C. B.Common Bench Reports (the first eight by Manning, Gran¬ 

ger and Scott; the ninth by Manning and Scott; and 
the rest by Scott.) 

C. B. N. B.Common Bench Reports, New Series. 

C. and F.Clark and Finnelly’s Reports, House of Lords. 

C. and K. or Car. and K.Carrington and Kirwan’s Reports, English Nisi Prius. 

C. and M. or Car. and M.Carrington and Marshman’s Reports, English Nisi Prius 

C. and M.Crompton and Meeson’s Reports, English Exchequer, 

C. and P. or Car. and P.Carrington and Payne’s Reports, English Nisi Prius. 

C. Rob. Adm.C. Robinson’s Admiralty Reports. 

Cabobe, Int. and Attach.Cabobe on Interpleader and Attachment 

Cai. or Caines.Caines’ Reports, New York. 

Cai. Cas.Caines’ Cases, New York Court of Enron. 

Cal.California Reports. 

CaL L. J.California Law Journal. 


Cal. Leg. Rec.California Legal Record. 

Cald.Caldecott’s Reports, English Justice of the Peace Oases. 

Cald. Arb.Caldwell on Arbitration. 


Call.Call’s Reports, Virginia Court of Appeals. 

Calth.Calthrops Reports, K. B. 

Calth. Copyh.Calthorpe on Copyholds. 

Calv. Lex.Calvin’s Lexicon Juridic unL 

Oalv. Part.Calvert on Parties to Suita in Equity. 
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Cam.Cameron's Reports, Upper Canada, Q. B. 

Cam- Brit.Camden’s Britannia. 

Cam. Scacc.Camera Scaccarii, Exch. Chamber. 

Cam. Stell.,.Camera Stellata, Star Chamber. 

Cam. and N.Cameron and Norwood’s Reports, N. Carolina Conference. 

Campb.Campbell’s Reports, English Nisi Prius. 

Campb. Dec.Campbell’s Reports, Taney’s Dec., U. S. Circuit Court. 

Campb. L. L. Ch.Campbell’s Lives of the Lord Chancellors. 

Campb. Neg.Campbell on Negligence. 

Can.Canadian Dominion Reports, Supreme Court. 

Can. L. T .Canadian Law Times, Misc. Cases, U. C. 

Car. H. A. and O.Carrow, Hamerton, Allen and Otter’s Reports, Magistrates’ 

Cases, English Courts. 

Car. 0. B. and L.Carrow, Oliver, Beavau and Lefroy’s Railway and Canal 

Cases. 

Car. and O.Carrow and Oliver’s Railway and Canal Cases. 

Car. and P.Carrington and Payne’s Reports, English Nisi Prius. 

Carolina L, R.Carolina Law Repository; North Carolina Law Reports. 

Car. or Cart.Carter’s Reports, C. P. 

Carter (Ind.).Carter’s Reports, Indiana. 

Carp.Carpmael’s Patent Cases. 

Carth.Carthew’s Reports, English King’s Bench.] 

Caruth. L. Suits.Caruther’s Law Suits. 

Cary.Cary’s Reports, English Chancery. 

Caa. Adjudged.Reports of Chancery Cases taken and adjudged from 20 

Car. II., to 1 W. and M. 

Cas. Ch.Cases in Chancery. 

Caa. B. R.Cases Banco Regis. 

Cas. L. and Eq.Cases in Law and Equity; Modern Reports, Yol. 10. 

Cas. Pr. C. P.Cases of Practice English Common Pleas. 

Cas Pr. K. B. “ “ “ King's Bench. 

Caa. Six Cir.Cases on the Six Circuits, Irish King’s Bench. 

Cas. Temp. Hardw...Cases Tempore Hardwick, K. B. 

44 44 Talb. 44 " Talbot, K. B. 

“ “ Sugd. “ “ Sugden, Chancery. 

44 44 F. or Finch. 44 44 Finch, 

44 44 Holt. " 41 Holt, K. B. 


44 44 King. 44 44 King, Chancery. 

Cas. Temp. Queen Anne.. 44 44 Queen Anne. 

Cas. Temp. Macc. 44 44 Macclesfield, Eng. Law and Equity. 

Cas. Temp., Wm. HI. 44 41 William III. 

Cas. w. Op.Cases with Opinions of Eminent Counsel. 

Oasey.Casey’s Penn. State Reports. 

Chal. Op.Chalmer’s Opinions, 

Ch. Cas.Cases in Chancery. 

Oh. Cas. Ch.Choice Cases in Chancery. 

Ch. R.Chancery Reports. 

Chamb. Rep.Chamber’s Reports, Upper Canada. 

Chand. Wis.Chandler's Wisconsin Reports. 

Chance Pow.Chance on Powers. 


Chap, and 8 . Copyr.Chappel and Shoard’s Copyright. 

CharL Pr. Cas.Charley’s Practice Cases, Judicature Act 

Charlt, R. M.R. M. Charlton’s Reports, Georgia. 

Charlt., T. U. P .T. U. P. Charlton’s Reports, Georgia. 

Chase's Dec..Chase's Decisions U. B. Circuit Court, 4th Circuit, New. 

Chev.Cheves' Reports, South Carolina Court of Appeals. 

Cheves Eq..Cheves’ Chancery Cases, South Carolina. 

Cheever’s Med. Jur.Cheever’s Medical Jurisprudence. 


Chi. Leg. News.Chicago Legal News. 

Chip. D. D.Chipman’s Keports, Vermont. 

Chip. M. 8.Chipman's New Brunswick Reports. 

Chip. N. N...Chipman’s Reports, Vermont 

Chip. Con.Chipman on Contracts. 

Chls. and H. Ind. Dig..Chisholm and Hyde’s Index Digest, 8. Carolina Reports. 

Chit. Car.Chitty on Carriers. 

Chit Com. L. .Chitty on Commercial Law. 


Chit Con.Chitty on Contracts. 

Chit Cr. L .Chi tty's Criminal Law. 


Chit Desc.Chitty on Descents. 

Chit Med. Juris..Chitty’a Medical Jurisprudence. 
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Chit L. Nat.Cliitty’9 Law of Nations* 

Chit PI...Chitty’s Pleadings. 

Chit Pr.Chitty’s General Practice. 

Chit Prerog.Chitty’s Prerogatives of the Crown. 

Chit R.Chitty’s Reports, English Bail Court 

Chit St.Chitty’s Statutes. 

Chit Jr. Bills.Chitty Junior on Bills. 

Christ Bankr. L.Christian’s Bankrupt Law. 

Chron. Jurid.Chrononica Juridicialia. 

Church, and B. Sher.Churchill and Bruce on Sheriffs. 

Chute Eq.Chute’s Equity. 

Cin. (0.).Cincinnati, Ohio, Reports, Superior Courts. 

City Hall Rec..City Hall Recorder, New York City Courts. 

City C. Rep.City Courts Reports, New York City Court*. 

Civ. Proced. Rep.Civil Procedure Reports, New York. 

Cl. and Fin. or Clark and F.Clark and Finnelly's Reports, Ifouse of Lords. 

CL and Fin. N. S.Clark and Finnelly’s Reports, New Series. 

Cl. and H.Clark and Hill’s Congressional Election Cam. 

Clan. H. and W.Clancy’s Husband ana Wife. 

Clan. Mar. Worn.Clancy on Married Women. 

Clark..Clark’s Reports, House of Lords. 

Clark (Ala).Clark’s Reports, Alabama. 

Clarke Bills Exch.Clarke on Bills of Exchange, Canada. 

Clarke Ch..Clarke’s Chancery Reports, New York. 

Clarke Cr. L.Clarke’s Criminal Law, Canada. 

Clarke Extr.Clarke on Extradition. 

Clarke (Iowa).Clarke’s Iowa Reports, 1-8. 

Clarke Ins.Clarke on Insurance, Canada. 

Clarke Mag. Man.Clarke’s Magistrate’s Manual. 

Clarke Part.Clarke’s Partnership, Scotland. 

Clarke (Penn).Clarke’s Reports, Various Pennsylvania Oourta. 

Clayt..Clayton’s Reports, English Assize. 

Clem. Corp. Sec.Clemens on Corporate Securities. 

Clerk Home.Scottish Court of Session Cases. 

ClerkeDig.Clerke’s Digest, New York. 

Clerke Elec..Clerke’s Law of Elections. 

Cliff..Clifford’s Reports. U. S., 1st Circuit. 

Cliff. El. Cas.Clifford’s Election Cases. 

Cliff, and Rick.Clifford and Rickards, Locus Standi Cam, English. 

Cliff, and Steph..Clifford and Stephens, " “ “ " 

Clift Ent.Clift’s Entries, 

Clode.Clode’s Martial Law. 

Clow L. Cas. Torts..Clow’s Leading Cases on Torts. 

Co.Coke’s Reports, English K. B. 

Co. Cop.Coke’s Copyholder. 

Co, Courts.Coke on Courts, 4th Institute. 

Co. Ent..Coke’s Entries. 

Co. Inst.Coke’s Institutes. 


Cobb. St Tr..Cobbett’s State Trials, more properly cited as Howell’s 

State Trials. 

Co. Lit.Coke on Littleton, or 1st Institute. 

Co. Mag. C.Coke's Magna Charta, 2nd Institute. 

Co. PL Cr.Coke’s Pleas of the Crown, 8rd Institute. 

Cobb.Cobb’s Reports, Georgia. 

Cobb, on Pawns.Cobbett on Pawns. 

Coch., or Cochran.Cochran’s Nova Scotia Reports. 

Gockb. Nat.Cockburn on Nationality. 

Cocke Pr.Cocke’s Practice, U. 8. Courts. 

Cock, and R.Cockburn and Rowe’s Election Cam. 

Cod. Tr. Marks.Coddington’s Trade Marks. 

Cod. Jut. Civ., or Cod.Codex Juris Civilis. 

Cod. Civ., or Cod. N.Code Civil; Code Napoleon. 

Cod. Pen.Code Penal. 

Cod. Pro. Civ.Code de Procedure Civile. 

Cod. Pro..Code of Procedure. 

Ood- R.Code Reports, New York Courts. 

Rep.Code Reporter, New York Courts. 

Cehen Adm.Cohen’s Admiralty Law. 

Cohn....Cohn’s Growth of Law. 

Cr. L.Colby’e Criminal Law. 
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Cole Cr. Inf.Cole on Criminal Informations. 

Cole Ej.Cole on Ejectment. 

Colem. Fearae.Coleman’s Feame on Remainders. 

Col.Colorado Reports. 

Col. T.Colorado Territory Reports. 

Coldw.Coldweirs Tennesee Reports. 

Col. Cas.Coleman's Cases, New York. 

Col. and C. Cas.Coleman and Caines* Cases, New York. 

Collect. Jur.Collectanea Juridica. 

Coll. Cont.Collier on Contributions. 

Coll. Mines.Collier on Mines. 

Coll., or Coll. C. 0.Collyer’s Reports. English Chancery. 

Coll. Par. Cas.Colies* Parliamentary Cases. 

Coll. Part.Collyer on Partnership. 

Coltm.Coltman’s Registration Appeal Cases, English. 

Com.Cornyn's Reports, King's Bench and Common Pleas. 

Colq. Rep.Colquit's Reports, 1 Mod. K. B. 

Com. Cont.Corny n's Contracts. 

Com. Dig.Comyn’s Digest. 

Com. Jour.Journal of the House of Commons, 

Com. Land, and T.Comyn's Landlord and Tenant. 

Com. Law R.Common Law Reports, English Common Law GewH 

Comb.Comberbach's Reports, King’s Bench. 

Comst.Comstock's Reports, New York. 

Conf. Rep.Conference Reports, N. Carolina, Law. 

Conn. Cit.Connoly's New York Citations, All the Courts. 

Con. and L...Connor and Lawson's Reports, Irish Chancery. 

Con. and Sim.Connor and Simon ton’s Equity Digest. 

Cong. Min. L.Congdon’s Mining Laws. 

Conk. Pr.Conkling*8 Practice in United States Courts. 

Conk. Adm. Juris.Conkling’s Admiralty Jurisdiction. 

Conroy Cust.Conroy’s Custodian Reports, English and Irish. 

Con n. . .Connecticut Reports. 

Consist...Haggard's Consistory Reports, English Consistory Courts. 

Const. 8. C. N. S.Miffs Constitutional Reports, New Series, South Carolina. 

Const. Rep. or Const. S. O.Treadway's Constitutional Reports, South Carolina. 

Contested El. Cas.Congressional Election Cases. 

Cook Highw.. ..Cook on Highways. 

Cooke (Tenn).Cooke's Tennessee Reports. 

Cooke.Cooke's Practice Cases, English Common Pleas. 

Cooke and A.Cooke and Alcock’s Reports, Irish. 

Cooke B. L.Cooke's Bankrupt Laws. 

Cooke Def.Cooke on Defamation. 

Cooke on Ten.Cooke on Agricultural Tenancies. 

Coo. B1.Cooley's Blackstone. 

Coo. Const. Lim.Cooley's Constitutional Limitations. 

Coo. Tax..Cooley on Taxation. 

Coo. Torts.Cooley on Torts. 

Coo. Prin. Const.Cooley's Principles of Constitutional Law. 

Coop. Ch.Cooper’s Chancery Reports, English. 

Cooper (Tenn).Cooper’s Tennessee Chancery Reports. 

Coop. Just, or Coop. Inst.Cooper’s Institutes of Justinian. 

Coop. Med. Jur.Cooper’s Medical Jurisprudence. 

Coop. Plead.Cooper on Equity Pleading. 

Coop. Pr. Cas.Cooper’s Practice Cases, English Chancery. 

Coop. Temp. Brough.Cooper's Reports tempore Brougham. 

Coop. Temp. Cott.Cooper’s Reports tempore Cottenbam. 

Coo. Adm. Pr.Cootc on Practice in Admiralty. 

Coo. Mort.Coote on Mortgages. 

Copp Pub. L. L.Copp's Pubic Land Laws. 

Copp U. S. Min.Copp's U. S. Mining Laws. 

Copperth. Insan.Copperthwaite on Insanity. 

Corb. and D.Corbitt and Daniel's Election Cases. 

Cord Mar. W.Cord on Rights of Married Women. 

Corn, on Deeds.Cornish on Purchase Deeds. 

Com. on Rem.Cornish on Remainders. 

Com. on Uses.Cornish on Uses. 


Corp. Jur. Civ.Corpus Juris Civills. 

Corp. Jur. Can.Corpus Juris CanonicL 

Coryt Pat.Coryton on Patents. 
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Oo*yt Stage R.Coryton on Stage Right 

Oou Ison and F. Wat.Coulson and Forbes on the Law of Waters. 

Oouper.Couper's Justiciary Reporta, Scotch, Criminal 

Oow.Cowen’s Reports, New York. 

Qow. Tr.Coven's Treatise, Justices* Courts, 

Oow. L. Diet.Cowell's Law Dictionary. 

Cow. Inst.Cowell's Institutes of Law. 

Cowp.Cowper's Reports, King's Bench. 

Cox Ch.Cox's Reports, English Chancery. 

Cox C. C.Cox's Crown Cases. 

Cox Stock Com.Cox on Joint Stock Companies. 

Cox Joint St. Cas.Cox's Joint Stock Cases, English. 

Cox Mag., Mun. and Par. L. Cas.Cox’s Magistrates, Municipal and Parish Law Oases i 

Appeals, English. 

Cox.Cox's Reports, N. J. 

Cox Cr. Cas.Cox's Criminal Cases, English and Irish Court. 

Cox Pr.Cox's Common Law Practice, 

Cox Tr. Cas.....Cox's American Trade Mark Cases. 

Cox and Atk..Cox and Atkinson’s Registration Appeals. 

Crabb Eng. L.Crabb’s History of English Law. 

Crabb R. r.Crabb on Real Property. 

Ciabbe.Crabbe’s Reports, U. S. District Court, Penn. 

Cr. and Phil.Craig and Phillips* Reports, Chancery. 

Craig Trees and W.Craig's Rights as to Trees and Woods. 

Cr. and St.Craigie and Stewart's Reports, House of Lords, Scotch. 

Cr., or Cranch.Cranch's Reports, United States Supreme Court 

Cr. C. C.. Cranch C. C.Cranch’s Circuit Court Reports, U. S. 

Cr. Pat Dec.,or Cranch Pat. Dec.Craneh's Patent Decisions. 

Craw, and D.Crawford and Dix’s Reports, Irish. 

Craw, and D. Abr. Cas.Crawford and Dix's Abridged Notes of Oases, Irish. 

Creasy Eng. Const.Creasy on the English Constitution. 

Creasy Int L.Creasy on International Law. 

Cress well.Cresswell’s Insolvency Cases, English. 

Cripp Ch. Cas.Cripp's Church Cases. 

Cro. Car.Croke’s Reports, Time of Charles L 

Cro. ELiz.Croke's Reports, Time of Elizabeth. 

Cro. Jac.Croke's Reports, Time of James I. 

Crock. Bher.Crocker on Sheriffs. 


Cromp. Cts.Crompton on Courts. 

Cromp. Pr.Crompton's Practice. 

Cromp. and J., or C. and J.Crompton and Jervis’s Reports, English Exchequer. 

Cromp. and Me., or C. and M.. .Crompton and Meeson’s Reports, “ “ 

Cromp. M. and R. or C. M. and R.Crompton, Meeson and Roscoe’s Reports, Eng. Exchequer. 

Cross Liens.Cross on Liens and Stoppage in Transitu. 

Cruise Dig....Cruise's Digest of the Law of Real Property. 

Cruise on Dign.Cruise on Dignities. 

Crump.Crump on Marine Insurance. 

Crump on Sale.Crump on Sale aud Pledge. 

Ct. of Cls.Court of Claims’ Reports, United States. 

Cunningham.Cunningham's Reports. King’s Bench. 

Curt. Ecc...Curtins Ecclesiastic Reports. 

Curt. Adm. Dig.Curtis’s Admiralty Digest. 

Curt C. C.Curtis’s Circuit Court Reports, United States 1st Circuit 

Curt Cond..Curtis's Condensed Reports, United States Supreme Court. 

Ourt Copyright.Curtis on Copyright. 

Curt. Dig.Curtis' Digest, Oregon Reporta. 

Curt. Eq. Prec.Curtis' Equity Precedents. 

Curt. Mer. Seam.. Curtis on Merchant Seamen. 

Curt- Rat.Curtis on Patents. 

Pr.Curtis' Practice, U. S. Courts. 

Abs.Cur wen on Abstracts of Title. 

. .Cushing’s Reports, Massachusetts. 

Cush. El. Cas.Cushing’s Election Cases, Massachusetts 

Cush. Leg. Ass.Cushing's Legislative Assemblies. 

Man.Cushing’s Manual. 

Cush. Rom. L..Cushing on the Roman Law. 

.Cushman's Mississippi Reports. 23-28,' 

vtiToP.D. Chipman’s Reports, Vermont 

Ter.Dakota Territory Reports. 

■ ^ .Dale's Ecclesiastical Reports. 
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Dali.Dalison’s Reports, English C. P. 

Dali.Dallas* Reports, United States and Pennsylvania. 

Dali. Sty.Dallas’s Styles, Scotland. 

Dalt. Jus. or Dalt. J.Dalton’s Justice. 

Dalt. Sher.Dalton’s Sheriff. 

Dalr.Dalrymple’s Cases, Scotch Court of Sessions. 

Dalr. F. L.Dalrymple on Feudal Law. 

Dalr. Ent.Dalrymple on Entails. 

Dalr. Ten.Dalrymple on Tenures. 

Daly..Daly's Reports, New York, Common Pleas. 

D’An...D’Anver’s Abridgment. 

Dan.Daniell’s Reports, Exchequer, Equity. 

Dan. Attchts.Daniel on Attachments. 

Dan. Ch. Pr.Daniell’s Chancery Practice. 

Dan. Neg. Inat.Daniel on Negotiable Instruments, 

Dan. Tr. M.Daniel on Trade Marks. 

Dana...Dana’s Reports, Kentucky. 

Dane Abr.Dane's Abridgment. 

Dana, and LI.Danson and Lloyd’a Mercantile Cases. 

D&rb. and B. Lim.Darby and Bosanquet on Limitations. 

Dart. V. and P.Dart on Vendors and Purchasers. 

Darw. Cr. L.Darwin on Criminal Law. 

Daveis.Daveis’s Reports, United States District Courts. 

Davis.Davis’ Reports, King’s Bench and Ex. of Ireland. 

Dav. and Mer.Davison and Merivale’s Reports, English Queen’s Bencfc. 

Davis Mast, and Serv.Davis’ Law Master and Servant. 

Dav. Pat. Cas.Davies Patent Cases, English. 

Da we Arr.Da we on the Law of Arrest in Civil Cases. 

Dawe Land Prop.Dawe’s Epitome of the Law of Landed Property. 

Day.Day’s Reports, Connecticut, Supreme Court of Errors. 

Dayt. But .Dayton’s Surrogate. 

Deac.Deacon’s Reports, English Bankruptcy Cases. 

Deac. and C.Deacon and Chitty’s Reports, English Bankruptcy. 

Deac. Bankr.Deacon on Bankruptcy. 

Deac. Cr. L.Deacon’s Criminal Law. 

Deady.Deady’s Reports, United States Circuit and District Court* 

Dean Med. Juris.Deanes Medical Jurisprudence. 

Deane Block.Deane’s Law of Blockade. 

Deane Ecc.Deane’s Ecclesiastical Reports. 

Deane Neut.Deane's War as to Neutrals. 

Dea. and Sw.Deane and Swabey’s Reports, English Probate and Divoroa, 

Dears. Cr. Pr.Deareley’s Criminal Process. 

Dears.Dearsley’s Crown Cases Reserved. 

Dears, and B.Dearsley and Bell’s Crown Cases Reserved. 

Deas Railw.Deas on Railways, Scotland. 

Deas and And.Deas and Anderson’s Reports, Scotch. 

DeBurg Int. L.DeBurg’s International Law. 

DeG. Bankr.DeGex Reports, English Bankruptcy Cases. 

DeG., F. and J. Bankr.DeGex, Fisher and Jones* English Bankruptcy Cases. 

DeG., F. and J. Ch. DeGex, Fisher and Jones’ Chancery Reports. 

DeG., J. and S. Bankr.DeGex, Jones and Smith’s Bankruptcy Cases. 

DeG., J. and S. Ch.DeGex, Jones and Smith’s Chancery Reports. 

DeG., M. and G. Bankr.DeGex, McNaughton and Gordon’s Bankruptcy Cases. 


A/Wl f uuvt v^i * vu, I I • «!•«•«• J-'VV" V/A. | UUgliVV/U W* J 

DeG. and J.DeGex and Jones’ Reports, English Chancery. 

DeG. and J. Bankr.DeGex and Jones’ English Bankruptcy Reports. 

DeG. and 8m.DeGex and Smale’s Chancery Reporta 

Degol. Guar.Degolyar on Guarantees. 

Del. Post Mort.Delafield on Post Morterns. 


Del. Ch.Delaware Reports, Court of Chancery. 

DeL. Const.DeLolme on the English Constitution. 

Den.Denio’s Reports, New York. 

Den. C. C.Denison’s Crown Cases. 

Des., or Desaus.Desaussure’s Equity Reports, 8. Carolina 

Dest. Fed. Cit.Desty’s Federal Citations. 

Desty’s Com. and Nav.Desty’s Commerce and Navigation. 

Desty’s Const.Desty’s Federal Constitution. 

Desty’s Fed. Proc.Desty’s Federal Procedure. 

Desty'i Sh. and Adm.Desty’s Shipping and Admiralty. 

Dev...Devereaux’a Reports, United States Court of daimi 
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Dev. L..Devereaux’s Law Reports, North Carolina. 

Dev. Eq.,.Devereaux’s Equity Reports, North Carolina. 

Dev. aud Bat.Devercaux ami Battle’s Reports, North Carolina. 

Dev. and Bat. Eq.Devereaux aud Battle’s Equity Reports, N C. 

D’Ewes.D'Ewes’s Jourual and Parliamentary Collection. 

Dicey Par. Ac..Dicey on Parties to Actions. 

Dicey Dom.Dicey on the Law of Domicile. 

Dick.Dicken’9 Reports, English Chancery. 

Dick. Ch. Prec.Dickinson’s Chancery Precedents. 

Dick. Jus.Dickinson’s Justice. 

Dick. Qr. 8ess.Dickinson’s Quarter Sessions Guide. 

Dig.Justinian’s Digests Site Pandecto. 

Digby Real Prop.Digby on Real Property. 

Digby Sales Stock.Digby’s Sale and Transfer of Stock. 

Din. C. C.Dillon’s Circuit Court Reports, U. S., 8th Circuit 

Dill. Mun. Bonds.Dillon's Law of Municipal Bonds. 

Dill. Mun. Corp.Dillon on Municipal Corporations. 

Dill. Rem. Causes.Dillon on Removal of Causes. 

Dirl.Dirleton’s Decisions, Scotch. 

Disney.Disney’s Reports, Superior Court, Cincinnati, 0» 

Dix. Mar. L.Dixon's Maritime Law 

Dix. Mar. Ins.Dixon's Marine Insurance. 

Dix. Part.Dixon on Partnership. 

Dix. Ship.Dixon on Shipping. 

Dix. Sub.Dixon on Subrogation. 

Doc. and Stu.Doctor and Student. 

Dods..Dodson’s Reports, English Admiralty. 

Dom. Civ. L.Domat’s Civil Law. 

Domesd.Domesday Book. 

S om. Proc.Domitei Proctor, Cases House of Lorda 

onnelly.Donnelly’s English Chancery Reports. 

Donn. Irish Land Cts.Donnelly's Irish Land Courts Reports. 

Dor. Bankr.Doria on Bankruptcy. 

Doug.Douglas’ Reports, King’s Bench. 

Doug. (Mich.).Douglas’ Reports, Michigan. 

Doug. E. Ca.Douglas’ Election Cases. 

Dow.Dow's English House of Lords Cases. 

Dow, or Dow. P. C.Dow's Reports in Parliament. 

Dow and C.Dow and Clark, Cases House of Lorda 

Dowdesw. In9.Dowdeswell on Insurance. 

Dow. and Ry. or D. A R.Dowling and Ryland’s Reports, K. B. 

Dow. and Ry. N. P.Dowling and Ryland ’9 Nisi Prius. 

Dowl. B. C.Dowling's Bail Court Reports, English. 

Dowl. B. C. (N. 8.). 44 44 41 44 New Seriea 

Dowl. P. C.Dowling's Practice Cases, New Series. 

DowL and L. Pr..Dowling and Lowndes’s Bail Court Reporta 

DowL and L. 44 44 41 Practice Cases 

Down, and Lud.Downton and LudePs Election Cases, English. 

Dr. and St.Doctor and Student. 

Drake Attach.Drake on Attachments. 

Drake Jur.Drake on Jurisdiction. 

Draper U. C., K. B.Draper’s Upper Canada King's Bench Reporta 

Drew.Drewry’s Reports, English Chancery. 

Drew Fla.Drew’s Reports, Florida. 

Drew. Ini.Drewry on Injunctions. 

Drew and 8m..Drewry and Smale’s Reports, English Chancery. 

Drink w.Drink water’s Common Pleas Reports, English. 

Drone Cop.Drone on Copyrights. 

Drury.Drury’s Reports, Irish Chancery. 

Drury Bel. Cas.Drury's Select CaseB, Irish Chancery. 

Dru. and Wal.Drury and Walsh's Reports, Irish Chancery. 

Dru. and War.Drury and Warren's 44 “ 44 

Duane Road L.Duane on Road Law 9 . 


Dub.Dubitatur; it is doubted or doubtful. 

Dudley.Dudley’s Reports, Georgia. 

Dudley Eq.;.Dudley’s Equity Reports, South Carolina. 

Dudley L..Dudley’s Law “ ** •• 

Duer Const.Duer on the Constitution. 

Duer.Duer’s Reports, New York City Superior Ceuta 

Duer Ins ...Duer on Insurance. 
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Dner Repr.Ducr on Representation. 

Dog. Orig.Dugdale’s Origines Juridiciales. 

Dug. Bum.Dugdale’s Summons. 

Duk .Duke’s Law of Uses. 

Dunc&n Man.Duncan's Manual of Entail Procedure. 

Dunlop Adm. Pr.Dunlop’s Admiralty Practice. 

Dun., B., M. and D.Dunlop, Bell, Murray and Donaldson’s Reports, Scotch. 

Dun., B. andM.Dunlop, Bell and Murray’s Reports, Scotch. 

Du Ponceau Const.....Du Ponceau on the Constitution. 

Du Ponceau Juris.Du Ponceau on the Jurisdiction of United States Courts. 

Durf.Durfee’s Rhode Island Reports. 

Dura, and East.Same as Term Reports. 

Durie.Durie’s Reports, Scotch. 

Dutch.Dutcher’s Reports, New Jersey. 

Duv.Duvall’s Reports, Kentucky. 

Dwar. Stat.Dwarris on Statutes. 

Dwight Uses.Dwight on Charitable Uses. 

Dwight Torts...Dwight on Torts. 

Dy. or Dyer.Dyer’s Reports, King’s Bench. 

E., or E. T.Easter Term. 

E. C. L.English Common Law Reporta 

E. E. R.English Ecclesiastical Reports. 

E. L. and Eq.English Law and Equity Reports. 

Eag. and Y.Eagle and Younge’s Tithe Cases, English. 

East.East’s Reports, King’s Bench. 

East P. C.East’s Pleas of the Crown. 

East’s N. of Cas.East’s Notes of Cases, India. 

Ebsw. Inf.Ebsworth’s Law of Infants. 

Eddis Assets.Eddis on Assets in Payment of Debta 

Eden.Eden’s Reports, English Chancery. 

Eden Injct.Eden on Injunctions. 

Edgar.Edgar’s Reports, Scotch Court of Sessions. 

Edict.Fdicts of Justinian. 

Edm. Sel. Cas.Edmond’s Select Cases, New York. 

Edrn. St. L.Edmond’s Statutes at Large. 

Edw. Adm. Edwards’ Admiralty Reports, English. 

Edw. Ch.Edwards’ Chancery Reports, N, Y. 

Edw. Bail.Edwards on Bailments. 

Edw. Bills.Edwards on Bills and Notes. 

Edw. Ecc. Jur.Edwards’ Ecclesiastical Jurisdiction. 

Edw. Fac. and Bro.Edwards on Factors and Brokers. 

Edw. P. Cas.Edwards' Prize Cases. 

Edw. Rec.Edwards on Receivers in Equity. 

Edw. Ref.Edwards on Referees. 

Egan Bills S.Egan’s Bills of Sale. 

Egan Extrad.Egan on Extradition. 

Eg. Dam.*.Eggleston on Damages. 

Ef.Ejectment. 

Ellis Ins.Ellis on Insurance. 

El., B. and E.Ellis, Blackburn and Ellis’s Reports, Queen’s Bench. 

EL, B. and 8.Ellis, Best and Smith’s " ** “ 

EL and B.Ellis and Blackburn’s " “ '• 

El. D. and C.Ellis on Debtor and Creditor. 

Ell. Deb. # or Elliott.Elliott’s Debates on the Constitution in National and State 

Conventions. 


EL and El. 

Elchie. 

Elw. on Ins&n. 

Elw. Malp. 

Emer. Ins... 

Eng. (Ark.).. 

Eng. Adm. R. 

Eng. Com. L. 

Eng. Ec. 

Eng. Exch. 

Eng. Judges. 

Eng. L. and Eq. 

Eng. R R ana Can. Cas 


.Ellis and Ellis’s Reports, Queen’s Bench. 

.Elchie’s Dictionary of Decisions, Scotch Court of Sessions. 

.El well on Insanity. 

.El well’s Malpractice. 

.Emerigon on Insurances. 

.English’s Reports, Arkansas. 

.English Admiralty Reports. 

.English Common Law Reporta. 

.English Ecclesiastical Reports. 

.»•« . English Exchequer Reports. 

.English Judges, Scotch Court of Session Oases. 

.English Law and Equity Reports. 

.English Railroad ana Canal Cases. 
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Ba Om. Abr...Equity Cases Abridged. 

Erie Trad, Un.Erie’s Law of Trades Unions. 

Ersk. Inst.Erskine's Institutes of the Law of Scotland. 

Erek. Prin.Erskine’s Principles of the Law of Scotland. 

Eequir. Insan.Esquirol on Insanity. 

Esp.Espinasse’s Reports, English Nisi Prius, 

B. T.Easter Term. 

Etting Adm. Jur.Etting’s Admiralty Jurisdiction. 

Evans Pr. Agent.Evans* Principal and Agent. 

Ewell's Evans.Ewell's Evans on Principal and Agent 

Ewell Fix.Ewell on Fixtures. 

Ewell Lead. Cas.Ewell's Leading Cases on Infancy and Coverture. 

Ewell Lind. Part.Ewell's Lindley on Partnership. 

Exch.Welsby, Hurlston and Gordon's Reports, Eng. ExoIl 

Exch. Div.Exchequer Division Reports, English. 

Eyre.Eyre's Reports, King’s Bench. 

F. Abr.Fitzherbert’s Abridgment. 

F. B. C.Fonblanque’s Bankruptcy Cases. 

F. C.Faculty of Advocates Collection, Scotch. 

F. and F.Foster and Finlason’s Reports, Nisi Priua 

F. N. B.Fitzherbert’s Natura Brevium. 

Fae. CoIL.Same as F. C. 

Falc.Falconer’s Reports, Scotch Sessions. 

Falc. and F. Falconer and Fitzherbert’s Election Cases, English. 

Farr. B. Ch.Farren’s Bill in Chancery. 

Farr.Farresley’s Reports, King's Bench. 

Farw. Pow.Farwell on Powers. 

Faw. Land, and Ten.Fawcett’s Landlord and Tenant 

Fearne.Fearne on Contingent Remaindera 

Fed...The Federalist 

Fed. Rep.Federal Reporter U. S. Circuit and District Court Reporta 

Fell.Fell on Guaranty. 

Fer. Fix.Amos and Ferard on Fixtures. 

Ferg.Fergusson's Reports, Scotch ConsistoriaL 

Ff.Pandect® (Juris Civilis). 

Field Corp.Field on Corporations. 

Field Dam..Field on Damages. 

Field Int Code.Field’s International Code. 

Field and M. Prac.Field and Miller’s Federal Practice. 

Finch Ch..Finch’s Chancery Reports. * 

Finch or Finch L.Finch Law. 


Finch. Prec.Finch’s Precedents in Chancery, English. 

FinL Char. Tr..Finlason’s Charitable Trusts. 


Fish. Dig.Fisher’s Digest, English. 

Fish. Crim. Dig.Fisher's Criminal Digest English. 

Fish. Pat. Cas.. t Fisher’s Patent Cases, U. 8. Circuit Court. 

Fish. Pat Rep.Fisher’s Patent Reports, U.S. Supreme and Circuit Oovrtfc 

Fish. Mort.Fisher on Mortgages. 

Fitz. Abr.Fitzherbert’s Abridgment. 

Fitzg.Fitzgibbon’s Reports, English. 

FI. or Flet.Fleta. 


Flip. 

Fla. 

Fiand. Ins. 

Fland. Ship... 

Flan, and K. 

Flood Pers. Pr. 

Flood 8. and L. 

Flood Wills.. 

Fol. Poor. L. 

Folk. Loan and PI.. 

Folk. S. and L.. 

Fonbl... 

Fonbl. Househ. L. 

Fogg. 

Foote L. Highw. 

Foote Priv. Int L.. 

Forbes. 


For....., 

Jfcrr. Ch 




. .Flippen’s Reports, U. 8. Circuit and District 
..Florida Reports. 

..Flanders on Insurance. 

..Flanders on Shipping. 

. .Flanagan and KTelley’B Reports, Irish. 

.. Flood on Personal Property. 

. .Flood on Slander and Libel. 

. .Flood on Wills. 

. .Foley’s Poor Law Reports, English. 

. .Folkard on Loans and Pledges. 

. .Folkard on Slander and LibeL 
. .Fonblanque on Equity. 

.. Fonblanque’s Household Law. 

...Fogg’s New Hampshire Reports. 

. .Foote’s Law of Highways. 

..Foote’s Private International Law. 

. .Forbes’ Reports, Scotch. 

. .Forrest’s Reports, Exchequer. 

. .Forrester's Chancery Reports, English 
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Fors. Const. L.Forsyth’s Cases and Opinions on Constitutional Law. 

Fors. Cred.Forsyth on Law Relating to Composition with Creditor* 

Fors. Inf.Forsyth on Infants. 

Fors. Hist. Jur. Tri..Forsyth’s History of Trial by Jury. 

Fort, de Laud.Fortesque de Laudibus Angli® Legum. 

Fort., or Fortes.Forlesque’s Reports. King’s Bench. 

Fost. Sci. Fa.Foster on Scire Facias. 

Fost. Part..Foster on Joint Ownership and Partition. 

Fost., or Fost. C. L.Foster’s Crown Law. 

Fost. N. H.Foster’s Hew Hampshire Reports. 

Fost. and F.Foster and Finlason’s Reports, English N. P. 

Fount.Fountainhall’s Reports, Scotch. 

Fowl. Coll.Fowler on Colliers and Collieries. 

Fox and 8.Fox and Smith’s Reports, Irish. 

Fox Part. Dig.Fox’s Partnership Digest. 

Fran. Max.Francis’ Maxims. 

Fras. Dorn. Rel.Fraser on Personal and Domestic Relations. 

Fras. Parent and Ch.Fraser’s Parent and Child. 

Fr as. Pat. L.Fraser’s Patent Law. 

Fras. El. Cas.Fraser’s Election Cases. 

Freem.Freeman’s Reports, King’s Bench. 

Freem. Ch.Freeman's Chancery Reports, English. 

Freem. (Ill.).Freeman’s Illinois Reports. 

Freem. Co-ten. and Part.Freeman on Co-tenancy and Partition. 

Freem. Ex.Freeman on Executions in Civil Cases. 

Freem. Judg.Freeman on Judgments. 

Freem. Jud. Sales.Freeman on Judicial Sales. 

Freem. (Miss).Freeman’s Mississippi Reports. 

Fry Lun...Fry on Lunacy. 

Fry Spec. Perf.Fry on Specific Performance of Contracts. 

Furl. Land, and Ten.Furlong on Landlord and Tenant. 

G. and J.Glyn and Jameson’s Bankruptcy Reports, English. 

Ga.Georgia Reports. 

Ga. Dec.Georgia Decisions, Superior Courts. 

Gabb. Cr. L.Gabbett’s Criminal Law. 

Gair.Gair’s Institutes. 

Gal. and Dav.Gale and Davison’s Reports, King’s Bench. 

Gal. and W. Eas.Gale and Wheatley on Easements. 

Galb.Galbraith's Reports, Florida. 

Galb. and M.Galbraith and Meek’s Reports, Florida. 

Gale.Gale’s Reports, Exchequer. 

Gale Eas.Gale’s Law of Easements. 

Gall, or Gallis.Gallison’s Reports, 1st. Circuit, U. 8. 

Gantt Neg. Inst.Gantt’s Negotiable Instruments. 

Gardenh.Gardenhire’s Reports, Missouri. 

Gard. Int. L.Gardner’s International La.w. 

Gard. Ins.Gardner’s Institutes. 

Gary Pro. L.Gary’s Probate Law and Practice. 

Gazz. Bankr.Gazzam’s Bankrupt Laws. 

Geo... .Georgia Reports. 

George.George’s Reports, Mississippi. 

Ger. Real Eat.Gerard Title to Real Estate. 

Ger. Streets and W.Gerard’s Streets and Wharves. 

Giaque and McC. Tables.Giaque and McClure’s Dower and Curtesy Table* 

Gibs. Cod.Gibson’s Codex Juris Ecclesiastici Anglican!. 

Gib. Cont.Gibons on Contracts. 

Gib. Dilap.Gibons on Dilapidations and Nuisances. 

Gib. For. and Prec.Gibbs’ Forms and Precedents. 

Gif.Giffard’s Reports, English Chancery, 

Gilb. Bank.Gil bard on Banking. 

Gilb. C. P.Gilbert’s Common Pleas Reports. 

Gilb. K. B.Gilbert’s King’s Bench. “ 

Gilb. Ch.Gilbert's Chancery Reporta, English. 

Gilb. Debt..Gilbert on Debt. 

Gilb. Distr.Gilbert on Distress. 

Gilb. Ej.Gilbert on Ejectment. 

Gilb. Ev....Gilbert on Evidence. 

Gilb. Forum Rom..Gilbert’s Forum Romanum. 

Gilb. Rem..Gilbert on Remainders. 

Gilb. Cas. L. and E..Gilbert’s Cases in Law and Equity. 
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Oilb. Us..Gilbert on Uses. 

Q[\\ .Gill's Reports, Maryland. 

Gill and J. or G. aud J.Gill and Johnson’s Reports, Maryland. 

Gil m .Gilmour’s Reports. Scotch Court of Sessions. 

Gilm. (iil).Gilman’s Reports, Illinois. 

Gilmer.Gilmer’s Reports, Virginia. 

Gilpin.Gilpin’s Reports, U. S. District Court, Penn. 

Glanv.Glauville de Legibus. 

Glanv. Elec.Glanville’s Election Cases, English. 

Glassc.Glasscock’s Reports, Irish. 

Glen. Med.Glen’s Manual of Laws Affecting Medical Men. 

Glen Highw.Glen on Highways. 

Glenn .Glenn’s Reports, Louisiana. 

Glyn and J.Glyn and Jameson’s Bankruptcy Reports, English. 

Godb... Godbolt’s Reports, King’s Bench. 

Godolph.Godolphin’s Abridgment of Ecclesiastical Law. 

God. Eaa.Goddard on Easements. 

Gode. Tr.Godefroi on Trusts. 

God. and 8.Godefroi and Shortt’s Law of Railway Companies* 

Gods. Pat.Godson’s Law of Patents. 

Golds.Goldesborough’s Reports, King’s Bench. 

Goldsm. Eq.Goldsmith’s Equity. 

Good. Railw.Goodere on Railways. 

Goaf.Gosford’s Reports, Scotch. 

Gould PI.Gould’s Pleadings. 

Gouldsb.Gouldsborough’s Reports, English. 

Gow N. P. .Gow’s Nisi Prius Cases, English. 

Grady Fixt.Grady on Fixtures. 

Grah. Jur.Graham on Jurisdiction. 


Grah. Pr..Graham’s Practice. 

Graham and W. New Tri.Graham and Waterman on New Trials. 

Grant Bank.Grant on Banking. 

Grant Caa. or Grant.Grant’s Cases, Pennsylvania. 

Grant Corp.Grant on Corporations. 

Grant U. C., Ch.Grant’s Chancery Reports, Upper Canada. 

Grap. Rom. L.Grapel’s Roman Law. 

Gratt.Grattan’s Reports, Virginia. 

Gray.Gray’s Reports, Massachusetts. 

Grayd. Forms Conv.Gray don’s Forms of Conveyances. 

Green N. J .Green’s Reports, New Jersey. 

Green Ch.Green’s Chancery Reports, New Jersey. 

Green C. E.C. E. Green’s New Jersey Chancery Reports, 16-97. 

Green Cr. Cas.Green’s Criminal Cases, Scotland. 

Green Cr. L.Green’s Criminal Law Reports, American, Irish, En glish, 

Etc. 


Green Pr.. .Green’s Michigan Practice. 

Green B. UL Vires.Green’s Brice’s Ultra Vires. 

Greene (Iowa).Greene’s Reports, Iowa. 

Greenl.Greenleafs Reports, Maine. 

GreenL Cru. Dig..Greenleafs Cruise’s Digest of Real Property. 

Greenl. Ev.Greenleaf on Evidence. 

GreenL Over. Cas.Greenleaf's Overruled Cases. 

Greeno. Dig. Gas Cas.Greenough’s Digest of Gas Cases. 

Gres. Eq. Ev.Greslcy’s Equity Evidence. 

Griff. Cred .Griffith on Composition with Creditors. 

Griff. Eq..Griffith’s Institutes of Equity. 

Griff. anaH. B&nkr.Griffith and Holmes’ on Bankruptcy. 

Gro. de J. B.Grotius de Jure Belli. 

Guth. Land, and Ten.Guthrie’s Landlord and Tenant, Scotland. 

Guth. Sher. Ct.Guthrie’s Sheriff Court Cases, Scotland. 

Guth. Tr. M.Guthrie’s Law of Trade Marks. 

Guy Med. Jur.Guy on Medical Jurisprudence. 

Gwill. or Gwn.Gwillim’s Tithe Cases. 

Gwyn. Sher..Gwynne on Sheriffs. 

H...Hilary Term. 

H. B1.Henry Blackstone’s Reports, English. 

H. and C.Hurlston and Coltman’s Reports, Excheqoec. 

H. and G. or Har. and G .Harris and Gill’s Reports, Maryland. 


H. L.House of Lords’ Cases. 
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H. and McH.Harris and McHenry’s Reports, Maryland. 

H. and N.Hurlstone and Norman’s Reports, Exchequer* 

H. P. C. or Hale P. C.Hale’s Pleas of the Crown. 

H. T. or Hil. T.Hilary Term. 

H. and T. W.Hall and Twell’s Chancery Reports. 

Had. Jur., Haddam’s Jurisdiction of Chancery. . 

Hag. Ec. or Hagg.Haggard’s Ecclesiastical Reports 

Hag. Con.Haggard’s Consistory Reports. 

Hag. Adm.Haggard’s Admiralty Reports. 

Hag. Ec.Haggard’s Ecclesiastical Reporta 

Hailes Dec.Hailes’ Decisions, Scotch. 

Hale.Hale’s Reports, California. 

Hale C. L.Hale’s Common Law. 

Hale P. C.Hale’s Pleas of the Crown. 

Hall Int. L.Hall on International Law. 

Hall Neut.Hall on Neutrals. 

Hall.Hall’s Reports, New York City. 

Hall. Const. Hist.Hal lam’s Constitutional History. 

Halleck Int. L.Halleck’s International Law. 

Halst.Halstead’s Reports, New Jersey. 

Halst. Ch.Halstead's Chancery Reports, New Jersey* 

Halst. Ev.Halstead’s Law of Evidence. 

Hamel Cust.Hamel’s Law of Customs. 

Hamel Int. L.Hamel’s International Law. 

Hammick Marr. L.Hammick on Marriage Laws. 

Hamm. Insan.Hammond on Insanity. 

Hamm. Pr. and Ag.Hammond's Principal and Agent. 

Hand.Hand’s New York Court of Appeals Reports* 

Handy..Handy’s Reports, Cincinnati Superior Court 

Han. Horses.Hanover on the Law of Horses. 

Hanm.Hanmer’s Lord Kenyon’s Notes. 

Hannay.Hannay’s New Brunswick Reports* 

Hans. Ent.Hansard’s Entries. 


Hare. Dec.Harcaxse’s Decisions, Scotch* 

Hardc. Elec.Hardcastle on Elections. 


Hardc. St 


Hardcastle on Statutes. 


Hardin.Hardin’s Reports, Kentucky. 

Hard, or Hardr.Hardre’s Reports, Exchequer. 

Hare.Hare’s Reports, English Chancery. 

Hare Disc.Hare on Discovery. 

Hare and W.Hare and Wallace’s American Leading Cases. 

Harg. L. Tr.Hargrave’s Law Tracts. 

Harg. St. Tri.Hargrave’s State Trials. 

Harm. Pens. Man.Harmon’s Pension Manual. 


Harp.Harper's Reports, South Carolina. 

Harp. Eq.Harper’s Equity Reports, South Carolina. 

Harr.Harrington’s Reports, Delaware. 

Harr. Ch.Harrington’s Chancery Reports, Michigan. 

Harr. Dig.Harrington's Digest or English Common Law Reporta 

Harr. C. L.Harris’s Principles Criminal Law. 

Harr, (N. JA.Harrison’s Reports, New Jersey. 

Harr, and BLodg.Harrison and Hodgins’ Municipal Reports, N. 0. 

Harr, and R.Harrison and Rutherford’s English C. P. Reports, 

Harr, and W.Harris and Wollaston’s Reports, English* 

Harris.Harris’ Reports, Penn. St. 

Hart Min. Stat.Hart's Mining Statutes. 

Has. Insan.Haslan on Insanity. 

Hats. Prec.Hatsell's Precedents. 


Haw. Cr. R.Hawley’s Criminal Reporta 

Hawk. Co. Litt.Hawkins’ Coke upon Littleton. 

Hawk. P. C.Hawkins’ Pleas oi the Crown. 


Hawks.Hawks’ Reports, North Carolina. 

Hawk. Willa.Hawkins on Wills. 


Hay Dec.Hay’B Decisions, Scotch. 

Hay and Mar.*.Hay and Marriott’s Admiralty Reports, Engllfifa. 

Hayes.Hayes* Reports, Irish Chancery. 

Hayes Lim. and Dev.Hayes on Limitations and Devises. 

Hayes and J.Hayes and Jones' Reports, Irish Exchequer. 

Hayes and J. Wills.Hayes and Jarman on Wills. 

Haynes Eq.Haynes’s Outlines of Equity. 
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Ilaynes Prob.Haynes's Probate Practice. 

llavw.Haywood's Reports, North Carolina and Tennesee. 

Haz. and R Mar. War.Hazlett and Roche’s Maritime Warfare. 

Head.Head's Reports, Tennesee. 

Healy Joint S. Co.Healy on Joint Stock Companies. 

Heard Civ. PI.Heard’s Civil Pleading. 

Heard Cr. L.Heard’s Criminal Law. 

Heard Cr. PI.Heard’s Criminal Pleading. 

Heard Civ. PI.Heard’s Pleading in Civil Cases. 

Heard L. and S.Heard on Libel and Slander. 

Hein.Heineccius. 

Heisk.Heiskell's Reports, Tennesee. 

Hem. and M.Hemming and Miller's Reports, English Chancery. 

Hempat.Hempstead’s Reports, U. S. Circuit Courts and Arkansas 

Territorial Reports. 

Hen. and Munf.Hening and Munford's Reports, Virginia. 

Her. PI.Herne’s Pleader. 

Herm. Chat. Mort.Herman on Chattel Mortgages. 

Herm, Est.Herman on Estoppel. 

Herm. Ex.Herman on Executions. 

Herm. Mort.Herman on Mortgages. 

Heron Juris.Heron on Jurisprudence. 

Hertsl. Mas. and Ser.Hertslett's Master and Servant. 

Ilet.Hetley’s Reports, Common Pleas. 

Higg. Waterc.Higgins on Watercourses. 

High Ext. Leg. Rem.High on Extraordinary Legal Remedies. 

High Inj.High on Injunctions. 

High Rec.High on Receivers. 

Highm Bail,...Highmore on Bail. 

Highm. Mort..Highmore on Mortmain and Charitable Uses. 

Hild. Mar. Ins..Hildyard on Marine Insurance. 

HilL.Hill’s Reports, New York. 

Hill S. C.Hills Reports. South Carolina 

Hill Ch.Hill’s Chancery Reports, South Carolina. 

Hill Corp.Hill on Corporations. 

Hill Ch. Pr..Hill’s Chancery Practice. 

Hill Fixt.Hill on Fixtures. 

Hill Law Pr..Hill's Practice at Law. 

Hill Trust.Hill on Trusts and Trustees. 

Hill. Amer. L.Hilliard on American Law. 

Hill. Cont..Hilliard on Contracts. 

Hill. Injunct.Hilliard on Injunctions. 

Hill. Juris.Hilliard on American Jurisprudence. 

Hill. Mort.Hilliard on Mortgages. 

Hill. New Tri.Hilliard on New Trials. 

HilL Real Prop.Hilliard on Real Property. 

Hill. Rem.Hilliard on Remedies for Torts. 

HilL Sales.Hilliard on Sales. 

HilL Torts.Hilliard on Torts. 

HilL Tax..Hilliard on Taxation. 

HilL Vend..Hilliard on Vendors. 

Hilt.Hilton's Reports, New York. 

Hind. Pat.Hindmarch on Patents. 

Hirsh Jut .Hirsh on Juries. 

Hitch. Jud. Sales.Hitchcock on Judicial Sales. 

Hob.Hobart’s Reports, King's Bench. 

Hobby L. Laws.Hobby’s Texas Land Laws. 

H°dg..Hodges' Reports, English Common Pleas. 

Hodg. Foet.Hodges on Foeticide. 

Hodg. Railw.Hodges on Railways. 

Hoff. Ch.Hoffman's Chancery Reports, New York. 

Hoff. Ch. Pr.Hoffman’s Chancery Practice. 

Hoff. Ecc. L.Hoffman’s Ecclesiastical Law. 

Hoff. Est. N. Y.Hoffman’s Estates of City of New York. 

Hoff. L. Cas.Hoffman’s Land Cases, District Cal. and Oregon. 

Hoff. L. Church.Hoffman's Law of the Church. 3 

Hoff. L. N. Y.Hoffman’s Laws relating to City of New York. 

Hoff. Leg. Out..Hoffman's Legal Outlines. 

Hoff. Leg. Stud.Hoffman's Legal Studies. 

Hoff. Mast. Ch.Hoffman’s Master in Chancery. 
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Hoff. Prov. Rem.Hoffman’s Provisional Remedies. 

Hoff. Ref.Hoffman on Referees. 

Hoff. Rep.Hoffman’s U. 8. District Court Reporta. 

Hog.Hogan’s Reports, Irish Rolls Court: 

Hole. Deb. and Cred.Holcombe on Debtor and Creditor. 

Hole. Eq.Holcombe’s Equity Jurisprudence. 

Hole. Lead. Cas.Holcombe’s Leading Cases. 

Holl. Comp. Deeds.Holland’s Composition Deeds. 

Holl. Forms L.Holland’s Essay upon Forms of Law. 

lIoll. Inst. Just.Holland’s Institutes of Justinian. 

Holl. Jur..Holland’s Elements of Jurisprudencei 

Holmes.Holmes U. S. Reports, 1st Circuit. 

Holmes Com. L.Holmes’s Common Law. 

Holt.Holt’s Reports, King’s Bench. 

Holt, Wm.William Holt’s English Chy Reports. 

Holt Lib.Holt’s Law of Libel. 

Holt N. P.Holt’s Nisi Prius Reports, English. 

Holt’s Road.Holt’s Rule of the Road at Sea. 

Horn. Com. L.Homan’s Commercial Laws. 

Home.Clerk Home's Reports, Scotch Ct of Sessions. 

Hope.Thomas Hope’s “ “ “ <# 

Hopk.Hopkins’ N. Y. Chancery Reports. 

Hopk. Av.Hopkins on Average. 

Hopk. Mar. Ins.Hopkins on Marine Insurance. 

Hopk. Adm.Hopkinson’s Reports, Pennsylvania Admiralty. 

Hopw. and C.Hopwood and Coltman’s Reports, English Election Cases. 

Hopw. and P.Hopwood and Philbrick’s Reports, Exchequer. 

Horn and H.Horn and Hurlstone’s Reports, Exchequer. 

Horne Diplm.Horne on Diplomacy. 

Horne Disc.Horne on Discovery. 

Horne Mir.Mirror of Justices. 

Horr. and Th. Self. Def.Horrigan and Thompson’s Cases Self Defense. 

Horsey Prob.Horsey’s Law of Probate and Administration. 

Horwood.Horwood’s Year Books, Reign Edw. I. 

Hossack Neut.Hossack on Neutrals. 

H. L. Cas.House of Lords Cases. 

Houck Liens.Houck on Mechanic Liens. 

Houck Nav. Riv.Houck on Navigable Rivers. 

Houck Quo War.Houck on Quo Warranto. 

Hough Mil. Cts.Hough on Military Courts. 

Hous. Prec, Cov.Houseman’s Precedents of Conveyancing. 

Houst.Houston’s Reports, Delaware. 

Houst. Cr. Cas.Houston’s Criminal Cases, Delaware. 

Houst. Stop. Trans.Houston on Stoppage in Transitu. 

Hov. Fraud.Hovenden on Frauds. 

IIov. Supp.Hovenden’s Supplement to Vesey Jr. 

How.Howard’s Reports, U. 8. Supreme Court. 

How. App. Cas.Howard’s Appeal Cases, New York. 

How. Miss.Howard’s Reports, Mississippi. 

How. Pr.. .Howard’s Practice Reports, New York. 

How. Sher.Howard on Sheriffs. 

How. St. Tr.Howell’s State Trials, English. 

Hows. Pat.Howson on Patents. 

Hubb. Succ.Hubback on Evidence of Succession. 

Hud. and B.Hudson and Brooke’s Reports, Irish, K, B. 

Huds. Exec.Hudson Executor’s Guide. 

Huds. Tabl.Hudson’s Table for Annuities. 

Hughes.Hughes’ Reports, Kentucky. 

Hughes C. C.,or Hughes U. S. Hughes’ Reports, 4th Circuit, U. S. 

Hughes Ent.Hughes’ Entries. 

Hughes Eq. Drafts.Hughes’ Equity Draftsman. 

Hume.Hume’s Reports, Scotch Court of Sessions. 

Hume Com.Hume's Commentaries on the Crim Law of Scotland. 

Humph.Humphrey’s Reports, Tennessee. 

Humph Prec.Humphrey’s Precedents. 

Hun.Hun’s Reports, New York Supreme Court. 

Hunt Bound.Hunt on Boundaries. 

Hunt Conv.Hunt on Fraudulent Conveyances. 

Hunt Rel. Corp.Hunt on Religious Corporations. 

Hunt. L. and T.Hunter on Landlord and Tenant. 
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Hunt, Rom. L.Hunter’s Roman Law. 

Hunt, Suit. Eq.Hunter’s Suit in Equity. 

Hunt Freed. and B.Hurd’s Law of Freedom and Bondage. 

II uni Hab. Corp.Hurd on Habeas Corpus. 

Hurl, and C.Hurlstone and Coltman’s Reports, Exchequer. 

Hurl, and G.Hurlstone and Gordons Reports, Exchequer. 

llurl. and N.Hurlstone and Norman’s Reports. 

Hurl, and W.Hurlstone and Walmesley’s ** 

Husb. Mar, Worn.Husband’s Law of Married Women. 

Hut.Hutton’s Reports, Common Pleas. 

Hutch. Carr.Hutchinson on Carriers. 

I. R. C. L.Irish Reports, Common Law Series. (1) 

I. R. Eq. _Irish Reports, Equity Series. (1) 

I. Chy.Irish Chancery Reports. 

I. L. and Eq.Irish Law and Equity Reports. 

I. Jur.Irish Jurist, Reports in ail the Courts. 

I. Jur., N. S.Irish Jurist, New Series. 

I. L. T.Irish Law Times, Reports in all the Courts. 

Idaho.Idaho Territorial Reports. 

Ihriug Strug..Von Ihring’s Struggle for Law. 

III .Illinois Reports. 

Ill. App.Illinois Appellate Courts' Reports. 

Imp. C. P.Impey’s Practice, Common Pleas. 

Imp. K. B.Impey’9 Practice, King’s Bench. 

Imp. PI.Impey’s Pleader. 

Imp. Sh.Impey’s Sheriff. 

Ind.Indiana Reports. 

Inder. Com. L.Indermaur’s Common Law. 

Inderw. Wills.Inderwick on Wills. 

Ingr. Comp.Ingram on Compensation. 

Ins.Insurance. 

I, 2 Inst.(1, 2) Coke’s Institutes. 

Inst. 1, 2, 3.Justinian’s Institutes, lib. 1, tit. 2, sec. 3. 

Int. Rev. Rec.Internal Revenue Recorder, U. S. 

In wood Tab.In wood’s Tables for Annuities, etc. 

Iowa.Iowa Reports. 

Ired.Iredell’s Reports, North Carolina. 

Ired. Eq.Iredell’s Equity Reports, North Carolina. 

Irel. Inns Cts.Ireland’s Inns of Courts. 

Jrv. Civ. L.Irving’s Civil Law. 

Irv. Jus.Irvine’s Justiciary Cases, Scotch. 

Iv. Ersk.Ivory's Notes on Erskine’s Institutes. 

Iv. Mil. L.Ives’ Military Law. 

J. J. Marsh..J. J. Marshall's Reports, Kentucky. 

J. Kel.J. Kelyng’s Reports, King’s Bench. 

J. and W. or Jac. and W.Jacob and Walter's Reports, English Chancery. 

Jac...The reign of King James. 

Jac. or Jacob.Jacob’s Reports, English Chancery. 

Jac. Fisher’s Dig.Jacob's Fisher’s Digest, English. 

Jac. L. D.Jacob’s Law Dictionary. 

Jacob.Jacob’s Cases, tempore Holt, King’s Bench. 

Jack. Real Act.Jackson on Real Actions. 

James.James’ Nova Scotia Reports. 

James Bankr.James’ Bankrupt Law. 

James Salv.James’ Law of Salvage. 

James Ship.James on Shipping. 

Jam Jud. Sales.Jameson’s Law of Judicial Sales. 

Jamie. Const. Con..Jamieson on Constitutional Conventions. 

Jan. Angl.Jani Anglorum. 

Jarm. Ch. Pr.Jarman’s Chancery Practice. 

Jarm. Wills.Jarman on Wills. 

Jebb Cr. Cas.Jebb’s Crown Cases, Irish. 


(1) The reports of the Irish Courts are dow published under the authority of the “Council of Law 
Bsportijng 1“ Ireland.** They commenced with Michaelmas Term 1866, and were issued Id two series, to 
1878. There are eleven volumes In each series. 

The first or Equity series, is cited as:—L R. 1 Eq., and the second, or common law series, as:—L R. 1 C. 

Xjt 

Commencing in 1878, and continuing to the present time, these reports have been published in two 
annual volumes, one volume containing the Chancery and Probate Divisions and Court of Bankruptcy 
decisions: the other, the decisions In the Queen’s Bench, Common Pleas, and Exchequer Divisions. 
These reports are cited as:—1 L. R. lr. 
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Jebb and B.Jebb and Bourke’s Reports, Irish K. B. 

Jebb and 8.Jebb and Symes’ Reports, Irish K. B. 

Jeff.Jefferson’s Reports, Virginia. 

Jeff. Man.Jefferson’s Manual. 

Jenk...Jenkins’ Reports, Exchequer. 

Jenk. and Raym. Buil. Cont... .Jenkins and Raymond on Building Contracts. 

Jer. Eq. Jur.Jeremy’s Equity Jurisprudence. 

Jerv. Coro.Jervis on Coroners. 

Jick. Anal.Jickling’s Analogy between Legal and Equitable Batata* 

Johns.Johnson’s Reports, New York. 

Johns. Caa..Johnson’s Cases, New York. 

Johns. Ch.Johnson’s Chancery Reports, New York 

Johns. Eng. Chy.Johnson’s English Chancery Reports. 

Johns. Pat.Johnson’s Patentee’s Manual. 

Johns, and H.Johnson and Hemming’s Reports, English OhanoCfjl 

Jones.Jones’ Reports, Pennsylvania State. 

Jones Bail.Jones on Bailments. 

Jones Chat. Mort.Jones on Chattel Mortgages. 

Jones Eq.Jones’ Equity Reports, North Carolina. 

Jones Ir.Jones’ Irish Reports, Exchequer. 

Jones L. or Jones N. C.Jones’ Reports, North Carolina Law. 

Jones Leg. 8ci.Jones’ Legal Science. 

Jones Mort.Jones on Mortgages. 

Jones Presc.Jones on Prescription and Easements. 

Jones Rail. Secur.Jones on Railroad Securities. 

Jones RolL St..Jones on Rolling Stock. 

Jones T.Thomas Jones’ Reports, King’s Bench and 0. P», snina 

times cited as 2 Jones. 

Jones U. C.Jones’ Upper Canada Reports. 

Jones W.8ir W. Jones’ Reports, King’s Bench and 0. P., Mijfr 

times cited as 1 Jones. 

Jones and C.Jones and Carey’s Reports, Irish Exchequer. 

Jones and L.Jones and Latouche’s Reports, Irish Chancery. 

Jones and 8p.Jones and Spencer’s Reports, New York 8up. Court. 

Jourd. J. Stock Co.Jourdan’s Joint Stock Companies. 

Jour, of Juris.Journal of Jurisprudence. 

Joy on Conf.Joy on Confessions. 

Joyce Inj..Joyce on Injunctions. 

Joyce Princ. Inj.Joyce’s Principles of Injunctions, 

Jud.Book of Judgments, English. 

Jud. Repos.Judicial Repository Reports, New York. 

Jur.The Jurist, English. 

Jur. and L. Eq. Repr.Jurist and Law and Equity Reporter, American. 

Jur. N. S.The Jurist, English, New Series. 

Jur. Scotch.The Scotch Jurist 

Just. Inst......Justinian Institutes. 

K. B.King’s Bench. 

K. C.King’s Council. 

Kames.Karnes’s Reports, Scotch Court of Sessions. 

Karnes Eq..Kames on Equity. 

Kames Eluc.Karnes’s Elucidations of the Law of Scotland. 

Kames R. D. or Dec.Karnes’s Remarkable Decisions, Scotch. 

Kames Tr.Karnes’s Historical Law Tracts, Scotch. 

Kames S. D. or SeL Dec.Karnes’s Select Decisions, Scotch. 

Katch. Prize L.... ..Katchenovsky’s Prize Law. 

Kan.Kansas Reports. 

Kay.Kay’s Reports, English Chancery. 

Kay S. and S.Kay on Shipmasters and Seamen. 

Kay and J.Kay and Johnson’s Reports, English Chancery. 

Keane and G. R. Cas.Keane and Grant’s Registration Appeal Cases. 

Keb.Keble's Reports, King’s Bench. 

Keb. Jus.Keb on Justices of the Peace. 

Keb. Stat.Keble’s Statutes. 

Keen.Keen’s Reports, English Rolls Court. 

KehoeChoses.Kehoe’s Law of Choses in Action, Canada. 

Keiley Assts.Keiley on Assignments. 

Kellw. or Keil.Keilwey’s Reports, King’s Bench. 

KeL J.Sir John Kelyngs Reports, or 1st Kelyng, King’s Bench. 

KeL W.W. Kelyug’s Reports, English Chancery. 

Kelly and 0.Kelly and Cobb’s Reports, Georgia. 
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Kelly.. .Kelly’s Reports. Georgia. 

Kelly Ann.Kelly on Annuities. 

Kelly Or. L.Kelly’s Crimiual Law. 

Kelly Sci. Fac.Kelly’s Scire Facias. 

Kelly Ub .Kelly on Usury. 

Kent.Kent's Commentaries on the Laws of the United States. 

Keny.Kenyon’s Notes, English King’s Bench. 

Kern.Roman's Reports, New York. 

Kerr Ac.Kerr on Actions at Law. 

Kerr An. L.Kerr on Ancient Lights. 

Kerr Di 9 C.Kerr on Discovery. 

Kerr Fr. and Mis.Kerr on Fraud and Mistake. 

Kerr Inj.Kerr on Injunctions. 

Kerr (N. B.).Kerr’s Reports, New Brunswick. 

Kerr Rec.Kerr on Receivers. 

Keyes. Keyes’s Reports, New York Court of Appeals. 

Keyes Rem.Keyes’s Learning of Remainders. 

Keyes Stock Ex.Keyes’s Law Relating to Stock Exchange. 

Kilk.Kilkerran’s Decisions, Scotch. 

Kime Rep. de Inj.Kime on Replication de Injuria. 

King Const.King on the Constitution. 

Kirby.Kirby’s Reports, Connecticut 

Kit.Kitchin on Courts. 

Knapp or Kn.Knapp’s Reports, English Privy ConndL 

Knapp and O., or Kn. and O .. .Knapp and Ombler’s Election Cases, 

Kneel. Mech. Liens.Kneeland on Mechanic Liens, 

Ky... .Kentucky Reports. 

Ky. Dec.Sneed’s Kentucky Decisions. 

Kyd Awd.Kyd on Awards. 

Kyd Corp.Kyd on Corporations. 

L.Law; Liber. 

L. C.Lower Canada. 

L. C.Leading Cases; Lord Ch&nceQob 

L. C. B.Lord Chief Baron. 

L. 0. G.Toronto Local Court Gazette. 

L. C. J.Lord Chief Justice. 

L. C. Jur.Lower Canada Jurist 

L. C. Leg. News.Lower Canada Legal News. 

L. C. R.Lower Canada Reports. 

L. J. R.Law Journal Reports, Various English Courts. (1) 

L. Rec..Law Recorder, Irish Courts. 

L. R.Law Reports, English, All the Courts. (3) 


fl) The Law Journal down to 1878, was published In separate parts and separately paged, under 
title of the various courts. Beginning in 1876, the decisions in the Q. B. t O. P., and Tcvnh- Divisions 
combined and paged continuously. 

(8) The Law Reports contain cases decided in all the Courts, and, from 1866 to 1878. were published 
monthly in three series, under authority of the Council of Law Reporting. Pint the Appellate Series; 
Second, the Common Law Series; third, the Equity Series. 

The mode of citation of the three series of the Law Reports Is as follows: 

Awellate Series. 

House of Lords. L.R.EL 

House of Lords, Scotch Appeals.....L. R. H. L. 8a 

Privy Council.L, BL P. (X 

Common-Law Series . 

Queen’s Bench...L. H.Q.E 

Common Pleas.L. R. O. P. 

Exchequer.L. R. Ex. 

Crown Cases Reserved.I* R. O. OL 

Probate and Divorce..... LRP. and D. 

Admiralty and Ecclesiastical.L. R, A. and EL 

Equity Series. 

Chancery Appeals, L. C. and L. J. J.L. R. Ch. 

Equity Cases, M. R. and V. C. C.,...L. R. Eq. 

In oonsequenoe of changes created by the Supreme Court of Judicature Acte, the following mode of 
Sttation of the Law Reports, commenced January 1st 1876:— 

First Series..1 Oh. D. 

Second Series..1 Q. B. D., which includes Crown Cases Reserved. 

M 44 ..1C. P. D. 

44 44 .1 Ex. D. 

u ** .1 P. D., which includes the Probate, Dlvoroe, Admiralty, 

_ . . _ . Ecclesiastical, Privy Council Cases, and Appeal Cases. 

.. 1 ^PP* Cas., which Includes the Privy Council Cases. 

* the Consolidation Act, January 1,1881, The Law Reports are cited as follows: 
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L. R. Ind. App.Law Reports, Indian Appeals, Cases in Privy Council on 

Appeal from East Indies. 

L. R. Ir.Law Reports, Ireland, Irish Law and Equity Cases, cited 

thu9 since 1878. 

L. T.Law Times Reports, all the Courts. (3) 

L. and Eq. Rep.Law and Equity Reporter, United States and State Courts 

Reports. 

La.Louisiana Reports. 

La. An.Louisiana Annual Reports. 

La. Law J.Louisiana Law Journal. 

Labatt....Labatt's Reports, California District Court. 

Lacey Die. R. Dec.Lacey’s Digest of Railway Decisions. 

Lai or R. P.Lalor’s Law of Real Pro perty. 

Lalor Sup.Lalor’s Supplement to Hill and Denio’s Reports, N. Y. 

Landreth Sales.Landreth on Sales. 

Lane.Lane’s Reports, Exchequer. 

Langb. Dist. Ct. Pr.Langbein’s District Courts Practice. 

Langd. Con.Langdell’s Leading Cases on Contracts. 

Langd. Eq. PL.Langdell’s Summary of Equity Pleading. 

Langd, Sales.Langdell’s Select Cases on Sales. 

Lans.Lansing’s Reports, New York Supreme Courts. 

Lans. Chy..Lansing’s Chancery Reports. New York. 

Lasc. Horses.Lascelle’s Law Relating to Horses. 

Lasc. Juv. Off.Lascelle’s Juvenile Offenders. 

Latch.Latch’s Reports, King’s Bench. 

Lath. Wind. Lights.Latham’s Law of Window Lights. 

Lathrop Dam.Lathrop on Damages. 

Law Amer. Dig.Law’s American Digest of Patent and Copyright Laws. 

Law Ch. B. Soc.Law’s Church Building Societies. 

Law Ch. Ward.Law’s Law of Church Wardens. 

Law Ecc. L.Law’s Ecclesiastical Law. 

Law Forms.Law’s Forms of Ecclesiastical Law. 

Law Jour.Law Journal, Reports various English Courts. 

Law Jour., N. S.Law Journal, New Series, Reports various English Courts. 

Law Juris.Law on Jurisdiction of the U. S. Courts. 

Law Pat.Law on Patent and Copyright Laws of the United States. 

Law Pr.Law’s Practice in United States Courts. 

Law Rep.Law Reports, English Reports in all the Courts. See note 2. 

Law Repos.Law Repository, North Carolina. 

Law Times.Law Times, Reports various English Courts. See note B. 

Lawes Ch. Par.Lawes on Charter Parties. 

Lawes PI.Lawes on Pleading. 

Lawr. Eq. Jur.Lawrence on Equity Jurisprudence. 

Lawr. Int. L.Lawrence on International Law. 

Lawr. Mar. Worn.Lawrence on Disabilities of Married Women. 

Lawr. MSS.Lawrence Paper Book. 

Lawr. Yis. and Search.Lawrence’s Visitation and Search. 

Law. Carr.Lawson on Contracts of Common Carriers. 

Law. Civ. Rem.Lawson’s Civil Remedies, Sale of liquors. 

Law. Concord.Lawson’s Concordance, Words ana Phrases Judicially 

Construed. 

Law. Us.and Cust.Lawson on Usages and Customs. 

Ld. Ken.Kenyon’s Reports, King’s Bench. 

Ld. Raym.Lord Raymond’s Reports, King’s Bench* 

Lea.Lea’s Reports, Tennessee. 

Leach.Leach’s Crown Law. 

Lead. Cas. Eq.Leading Cases in Equity. 

Leake Cont.Leake on Contracts. 

Leake Real Prop.Leake on Law of Property on Land. 

Leap. Civ. L.Leapingwill’s Roman Civil Law. 

First Series.. Oh. D. 

Second Series.Q. B. D. P. D. 

Third Series.App. Cas. 

The Queen's Bench, Common Pleas, and Exchequer Divisions are reported together la the Queen's 
Bench Division Series, the numbers for that division being continued. The volume for 1881 is numbered 
t, and cited as 0 Q. B. D, 

(8) The Law Times is a weekly law newspaper. The first seventeen volumes contain reports of cases 
and other legal matter, and cases are cited as Law Times, giving volume. From vol. eighteen to vol 
forty-one inclusive, the reports are published separately the same size as the newspaper, and bound with 
It, and are cited asu T. Rep. Beginning with vol. forty-two, the reports have been published in octavo 
form, and are cited as, L. T. Rep., N. S. 
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Lee.Lee’s Reports, King's Bench, temp. Hardwicke. 

Lee Ecc.Lee’s Ecclesiastical Reports. 

Lee Abstr.Bee on Abstracts of Title. 

Lee B&nkr.Lee on Bankruptcy. 

Lee Cap.Lee on Captures. 

Lee Corou.Lee on Coroners. 

Lefr Cr. L.Lefroy's Criminal Law, Ireland. 

Leg. Chron. Rep.Legal Chronicle Reports, various Penn. Courts. 

Leg. Iutel.Legal Intelligencer, Philadelphia, Pa., Reports. 

Leg. Obs.Legal Observer, English, Reports in all Courts. 

Legg. Bills Lad.Leggett’s Bills of Lading. 

Leggo Ch. Pr.Leggo’s Chancery Practice, Canada. 

Lecgo Ch. F.Leggo’s Chancery Forms, Canada. 

Leigh.Leigh’s Reports, Virginia. 

Leigh N. P.Leigh’s Law of Nisi Frius. 

Leigh and C.Leigh and Cave’s Crown Cases. 

Leigh and D.Leigh and Dalzell on Conversions. 

Leigh and LeM. Elec.Leigh and LeMarchant's Law of Elections. 

Leon....Leonard’s Reports, King’s Bench. 

Leon. Pr.Leonard’s Practice, U. 9. Courts. 

Lester Lauu L.Lester’s Land Law9 of U. 8. 

Ley.Levinz’s Reports, King’s Bench 

Lew. App.Lewin on Apportionment. 

Lew. C. C.Lewin’s Crown Case9. 

Lew. Tr.Le win’s Law of Trusts. 

Lew. Cr. L.Lewis’s Criminal Law of U. 8. 

Lew. Elec.Lewis’s Election Manual. 

Lew, Em. Dom.Lewis on Eminent Domain. 

Lew. Lim.Lewis on Limitations. 

Lew. Merc. L.Lewis's Mercantile Law. 

Lew. Notice.Lewis on Notice. 

Lew. Perp.Lewis on Perpetuities. 

Lew. Stock.Lewis on Stocks, Bonds and other Securities. 

Lew. Lead. Cas.Lewis’s Leading Land Cases. 

Lex Merc.Lex Mercatoria by Beawes. 

Lex Merc. Am .Lex Mercatoria Americana. 

Ley.Ley’s Reports, King’s Bench. 

Lib.Liber, Book. 

Lib. Ass.Liber Assisarum, Year Book, pt 5, 

Lib. Int.Liber Intrationum. 

Lib. Intr.Old Book of Entries. 

Lib. PI.Liber Placitandi. 

Lieb. Civ. Lib.Lieber’s Civil Liberty. 

Lieb. Herm..Lieber’s Legal and Political Hermeneutics; or. Principles of 

Interpretation. 

Lieb. Pol. Eth.Lieber’s Political Ethics. 


Lil.Lilly’s Reports, English Assizes. 

Lit. Bro.Little Brooke, English King’s Bench 

Lil. Abr.Lilly’s Abridgment. 

Lind. Jur.Lindley on Jurisprudence. 

Lind.Part.Lindley on Partnership. 

Lipp. Cr. L.Lippitt’s Criminal Law. Mass. 

Litt.Littell’s Reports, Kentucky, or Littleton. 

Litt.Littleton’s Reports, English, Common Pleas. 

Litt. Sel. Cas.Littell’s Select Cases, Kentucky. 

Litt. Ten.Littleton on Tenures. 

Litt. and B. Ins. Dig.Littleton and Blatchley’s Insurance Digest. 

Liv. Crim. Jur.Livingston’s Criminal Jurisprudence. 

Liv. Jud. Op.Livingston’s Judicial Opinions, New York City. 

Liv. L. Reg.Livingston’s Law Register. . 

LI. Ch. 8tat.Lloyd’s Chitty*s Statutes. 

LL Comp.Lloyd on Compensation. 

LI. and G.Lloyd and Goold's Irish Chancery Reports. 

LI. and W. .Lloyd and Welsby’s Mercantile Cases, English 

Lloyd Prohib.Lloyd on Prohibition. 

Lloyd Sue.Lloyd on Succession. 

Lloyd Tr. Marks.Lloyd’s Law of Trade Marks. 

Lock. Attach.Locke on Attachment. 

Lock. Rev. Cas.Lockwood's Reversed Cases, New York. 
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Locus Standi.Locus Standi Reports, Court of Referees on Private Bills in 

Parliament. 

Lofft....Lofft’s Reports, King’s Bench. 

Lom. Dig.Lomax’s Digest of Laws Respecting Real Property. 

Lom. Ex.Lomax on Executions. 

Long Sales.Long on Sales. 

Long Quint.Year Book, pt. 10, K. B. 

Longf. and T...Longfield and Townsend’s Reports, Irish Exchequer. 

Lor. Inst..Lorimer’s Institutes, Laws of Scotland. 

Love. Wills.Loveless on Wills. 

Lovesey Arb.Lovesey on Arbitration. 

Lovesey Bankr.Lovesey on Bankruptcy. 

Lovesey on Inv. andDef.Lovesey’s Law of House Invasion and Defense. 

Low.Loweirs Reports, United States District Court, Mass* 

Low. Bankr...Lowell on Bankruptcy. 

Low. C...Lower Canada Reports. 

Low. C. Jur.Lower Canada Jurist Reports 

Lowndes Adm.Lowndes on Admiralty. 

Lowndes Av...Lowndes on Average. 

Lowndes Bibl...Lowndes’s Bibliography. 

Lowndes Col.Lowndes on Collisions at Sea. 

Lowndes Ins.Lowndes on Marine Insurance. 


Lowndes, Maxw. and P.Lowndes, Maxwell and Pollock’s Bail Court Reports. 

Lube Eq. PI.Lube’s Equity Pleadings. 

Luc.. ..Lucas’ Cases in Law and Equity, English, ModernReporta 

Vol. 10. ^ 

Lud. El. Cas.Luder’s Election Cases. 

Lud. and Jenk.Ludlow and Jenkins on Trade Marks, 

Lum. An.Lumley on Annuities. 

Lum. Cas.Lumley’s Poor Law Cases. 

Lund Pat.Lund on Patents. 

Lush.Lushington’s Admiralty Reports, English. 

Lush. P. L.Lushiugton on Prize Law. 

Lut. or Lutw.Lutwych’s Reports, Common Pleas. 

Lut. P. L.Lutwych’s Registration Cases. 

Lynd. Prov...Lyndwood's Provinciates. 

Lyon and Redm, Bills Sale.Lyon and Redman on Bills of Sale. 

h/L orM. T... ..Michaelmas Term. 

M. R.Master of Rolls. 

M. D. and D.Montague, Deacon and De Gex’s Reports, English Bank- 

ruptcy. 

M. and Ayr.Montague and Ayrton's Reports, Bankruptcy. 


M. and S., or Moo. and 8.Moore and Scotfs Reports, Common Pleas. 

M. and W., or Mee and W.Meeson and Welsby’s Reports, Exchequer. 

Mac. Rep.Macclesfield's Reports, English King’s Bench. 

Macassay N. Z.Macassay’s Law Reports, New Zealand. 

Macd. Civ. Imp.Macdonald’s Civil Imprisonment. 

Macd. Cr. L.Macdonald’s Criminal Law, Scotland. 

Macd. Mast, and Serv.Macdonald’s Master and Servant. 

Macdoug Ja.Macdougall’s Reports, Jamaica. 

Macdonall Inst.Macdonall’s Institutes, Law of Scotland. 

Macf.Macfarlane’s Reports, Scotch Jury Court. 

Mack. Baukr.Mackenzie’s Bankrupt Law. 

Mack. Civ. Code.Mackenna’s Civil Code. 

Mack. Civ. L.Mackeldy’s Compendium of Civil Law, 8. 

Mack. Cr. L.Mackenzie’s Criminal Law, Scotland. 

Mack. Excise.Mackay’s Excise Law. 

Mack. Inst.Mackenzie's Institutes of the Law of Scotland. 

Mack. L. Nat.Mackintosh’s Law of Nations. 

Mack. Obs.Mackenzie’s Observations on Acts of Parliament. 

Mack. Right Com.Mack worth’s Rights of Commons. 

Mack. Rom. L.Mackenzie’s Roman Law. 

Maclaurin.Maclaurin’s Criminal Reports, Scotch. 

Macl. L. Ship.Maclachlan’s Law of Shipping. 

Macl. L. Scot.Maclauren’s Law of Scotland. 

Macl. Lit. Prop.Maclauren’s Literary Property. 

Macl. and R.Maclean and Robinson’s Reports, H. L., So, 




































































Table of Principal Abbreviation 


xciii 


MacL. Prim. Mar.MucLennan on Primitive Marriage. 

Macn.Maennughton’s Reports, Indian Courts. 

Maon. Sel. Cas.Macnaughton’s Select Cases, English Chy. 

Macn. and G.Macmiugliton and Gordon’s Reports, English Chy. 

MaeN. Cout. Debts....Mac Nay r on Contingent Debts. 

MacN. Conv.MacNayr on Conveyancing. 

MacN. Cts. Mar.MacNaghton on Courts MartiaL 

MacN. Cr. Ev.MacNally’s Criminal Evidence. 

MacN. Mag. Man.MacNab’s Magistrate’s Manual. 

MacN. Null.MacNainara on Nullities and Irregularities In Law. 

MacN. PI.MacNainara on Pleas. 

Macomb Cts. Mart.Macomb on Courts Martial. 

Macon. Jur, Tr.Maconochie on Jury Trials. 

Macph. Cas.Macpherson’s Cases, Scotch. 

Macph. Fish.Macpherson on Fisheries. 

Macph. Ini.Macpherson on Infants. 

Macph. Nav.Macpherson on Navigation. 

Macph. Priv. Coun.Macpherson on the Privy Council. 

Macq.Macqueen’s Reports, H. L., Scotch Appeals. 

Macq. BL L. Prac.Macqueen's House of Lords’ Practice. 

Macq. BL and W.Macqueen on Husband and Wife. 

Macq. M. and D .Macqueen on Marriage and Divorce. 

Macq. War and Neut.Macqueen’s War and Neutrality. 

Macrae and Gert...Macrae and Hertslet’s English Insolvency Oases. 

Macrae Insol. Pr.Macrae’s Insolvency Practice. 

Macrory.Macrory’s Patent Cases, English. 

Mad. Bk>r.Madox on Boroughs. 

Mad. Formul&re.Madox’s Formulare Anglicanum. 

Mad. Hist. Exch.Madox’s History of the Exchequer. 

Mad. BL C. R.Madras High Court Reports. 

Mad. Jur.Madras Jurist. 

Mad. Bel. Cas.Madras Select Cases. 

Madd.Maddock’s Reports, English Chancery. 

Madd. Ch. Pr.Maddock’s Chancery Practice. 

Madd. and G.Maddock and Geldart’s Reports, English Chancery, usually 

cited as 6 Madd. 

Mag. .The Magistrate. 

Mag. Cas.Magistrate Cases. 

Mag. Char.Magna Charta. 

Magen Ins..Magen on Insurances. 

Mahon Ex...Mahon on Executors and Administrators. 

Maine... .Maine Reports. 

Maine Anc. L.Maine on Ancient Law. 

Maine Early Inst.Maine on Early Institutions. 

Maine Yil. Com..Maine’s Village Communities. 

Mai.Malyne’s Lex Mercatoria. 

Male Elec..Male on Elections. 


Mall. Ent. 

Man by Fines and Rec 

Man. Bills. 

Man. Exch.. 

Man. Law Nat. 

Man. and G.. 

Man., G. and S. 

Man. and R. 

Man. and R Mag.... 

Mann. Elec. Cas. 

Mann. Mich.. 

Mansel Costs. 

Mansel Dem. 

Mansel Lim. 

Manw. 

March or Mar. 

March Br. 

March Blander. 

Mar. L. Cas.. 

Mar. L. Cas. N. B.... 

Markly Elem. 

Harr.. 


.Mallory’s Modern Entries. 

.Man by on Fines and Recoveries. 

.Manning on Bills and Notes. 

.Manning’s Practice, Exchequer. 

.Manning’s Law of Nations. 

.Manning and Granger’s Reports, Common Pleasi 

.Manning, Granger and Scott’s Reports, 0. P. 

.Manning and Ryland’s Reports, lx. B. 

.Manning and Ryland’s Magistrate Caiesi 

.Manning’s Election Cases. 

.Manning’s Reports, Michigan, L 

..Mansel on Costs. 

.Mansel on Demurrer. 

.Mansel on Limitations. 

.Man wood’s Forest Laws. 

.March’s New Case9, King’s Bench. 

. March’s Translation of Brooke's New Cases, K. B. 

.March on Blander. 

.Maritime Law Cases, English and American. 

.Same, New Series, Sometimes Cited “Asplnall’s Mar. L. 

Cas.” 

..Markly’s Elements of Law. 

.Marriott’s Admiralty Reports, English. 
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Marr. Form.Marriett's Formulare Instramentorum. 

Marrack.Marrack’s European Assurance Arbitration. 

Mars. Col.Marsden on Collision. 

Marsh.Marshall's Reports, English Common Pleas, 

Marsh. A. K. or A. K. Marsh... A. K. Marshall's Reports, Kentucky. 

Marsh. J. J.J. J. Marshall's “ “ 

Marsh. Brit. Const.Marshall on the British Constitution. 

Marsh. Carr.Marshall on Carriers. 

Marsh. Costs.Marshall on Costs. 

Marsh. Dec.Marshall’s Decisions TJ. B. Circuit Courts, Brockenbor* 

ough'a Reports, usually cited as Brockenborough. 

Marsh. Ins.Marshall on Marine Insurance. 

Mart. La.Martin’s Reports, Louisiana. 

Mart. N. 8.Martin’s Reports, New Series, Louisiana, 

Mart. N. C...Martin’s Reports, North Carolina. 

Mart. L. Nat.Martin’s Law of Nations. 

Mart. Privateers.Martin on Privateer’s Captures. 

Mart. St. Fr.Martin on the Statute of Frauds. 

Mart, and Y. or Mart, and Yerg.. Martin and Yerger’s Reports, Tennessee, 

Marv. Av.Marvin on General Average. 

Marv. Leg. Bibl.Marvin’s Legal Bibliography. 

Marv. Wreck.Marvin on Wreck and Salvage. 

Mas.Mason’s Reports, 1st Circuit, U. B. 

Mass.Massachusetts Reports. 

Mass. Elec. Cas.Massachusetts Election Cases. 

Mass. Law Rep.Massachusetts Law Reporter. 

Math. L. and Ten.Mathews’ Landlord and Tenant. 

Matt. Ex.Matthews on Executors. 

Matt. Part.Matthews on Partnership. 

Matt. Portions.Matthews on Portions for Children. 


Matt. Pres. Ev.. 

Mau. and Pol. Bh. 

Mau. and 8. or Maule and B. •. 

Mauds. Resp. 

Maugh. Atty.. 

Maugh. Cr. L. 

Maugh. Jur. 

Maugh. Lit Prop. 

Maugh. Out. L. 

Maugh. Real P. 

Max. Diet. 

Max. Stat. 

May Const. Hist. 

May Cr. Law. 

May Fr. Conv. 

May Ins. 

May Pari. L. 

May Vend, and Pur. 

Mayh. H. Act. 

Mayh. Merg. 

Mayne Dam. 

Mayne Eq. Def. 

Me Ad. L. and Ten.. 


.Matthews on Presumptive Evidence. 

.Maude and Pollock's Law of Shipping. 

.Maule and Selwyn’s Reports, K. B. 

.Maudsley on Responsibility in Mental Diseases. 
.Maugham on Attorneys. 

.Maugham on Criminal Law. 

.Maugham on Jurisdiction. 

.Maugham’s Law of Literary Property. 
.Maugham’s Outlines of Law. 

.Maugham on Real Property. 

.Maxwell’s Dictionary of Bills of Exchange, 
.Maxwell on Interpretation of Statutes. 

.May’s Constitutional History of England. 
.May’s Criminal Law. 

. May on Fraudulent Conveyances. 

.May on Insurance. 

.May on Parliamentary Law. 

.May on Vendors and Purchase!*. 

.Mayhew’s History of Actions. 

Mayhew on Merger. 

Mayne on Damages. 

Mayne on Equitable Defenses. 

Me Adam’s Landlord and Tenant. 


McAd. Prac.Me Adam’s Marine Court Practice. 

Me All.McAllister’s Reports, United States District Court. 

McArth.McArthur’s Reports, District of Columbia. 

McArth. Cts. Mart.McArthur’s Courts Martial. 

McCahon.McCahon’s Reports, Kansas and United States. 

McCall R. Prop.McCall on Real Property. 

McCart...McCarter’s Reports, New Jersey Chancery, 14, 15. 

McCle .McCleland’s Reports, English Exchequer. 

McCle. and Yo.McCleland’s and Younge’s Reports, Exchequer, 

McCle. Mai.McCleland’s Civil Malpractice. 

McCle. Pro. Pr.McClellan’s Probate Practice. 


McCle. Burr. Pr.McClellan’s Surrogate’s Court Practice. 

McCook.McCook’s Reports, Ohio 8t. 1. 

McCord.McCord’s Law Reports, South Carolina, 

McCord Ch. or McCord Eq_McCord’s Chancery Reports, South Carolina, 

McCrary.McCrary’s Reports, Eighth Circuit, U. B. 

McCrary L. of El.McCrary’s Law of Elections. 
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McGarv PI.McGary’s Pleading. 

McGloin.McGloin’s Reports, Louisiana Court of Appeals. 

McKinnon Philos. Ev.McKinnon’s Philosophy of Evidence. 

McLaren Tr.McLaren on Trusts. 

McLean.McLean’s Reports, U. S. Circuit Court, 7th Circuit. 

McMull.McMullan’s Law Reports, South Carolina. 

McMull. Eq.McMullan’s Equity Reports, South Carolina. 

McNal. Ev.McNally on Evidence. 

McVicker Dam.McVicker’s Damages on Protest. 

Md.Maryland Reports. 

Md. Ch.Maryland Chancery Reports. 

Md. L. Rep.Maryland Law Reporter. 

Md. L. Rev.Maryland Law Review. 

Me.Maine Reports. 

Medico Leg. Pap.Medico Legal Papers. 

Mees. and W.Meeson and Welsby’s Reports, English Exchequer. 

Meigs.Meigs’ Reports, Tennessee. 

Melsh. Coron.Melsheimer on Coroners. 

Memphis L. J.Memphis Law Journal, Tennessee. 

Mer. or Meriv.Men vale’s Reports, English Chancery. 

Mete. Ky.Metcalfs Reports, Kentucky. 

Met. or Mete. Con.Metcalf on Contracts. 

Met. or Mete.Metcalfs Reports, Massachusetts, 42-54 

Mich.Michigan Reports. 

Mich. N. P.Michigan Nisi Prius Reports, Brown’s. 

Mich, and W. Gas and Wat. Sup. Michael and Will’s Law of Gas and Water Supply. 

Mich. T.Michaelmas Term. 

Miles.Miles’ Reports, Philadelphia. 

Mill Const., or Mill S. C.Mill’s Reports, South Carolina. 

Mill Pari. Prac.Mill’s Parliamentary Practice. 

Mills Em. Dom.Mills on Eminent Domain. 

Millan Bill Sale.Millan on Bills of Sale. 

Miller Dec.Woolworth’s Reports, Miller’s Decisions, 8th Circuit, U. S. 

“cdS?' ° r MiU ? r U ' S ' S ; [ Miner’s DecisionsTJ. 8. Supreme Court. 

Miller Eq. Mort.Miller on Equitable Mortgages. 

Miller PI. and Pr.Miller’s Pleading and Practice. 

Milw.Mil ward’s Reports, Irish EcclesiasticaL 

Min. Rep.Mining Reports, Morrison’s. 

Minn.Minnesota Reports. 

Minor or Min.Minor’s Reports, Alabama. 

Minor Inst.Minor’s Institutes. 

Mirr. J.Mirror of Justices. 

Miss.Mississippi Reports. 

Mitch. Cont.Mitchell on Contracts. 

Mitf., orMitf. Eq. PI.Mitford’s Equity Pleadings. 

Mo.Missouri Reports. 

Mo. App.St. Louis Court of Appeals Reports. 

Mo. Bar.Missouri Bar Reports. 

Moak’s Eng. Rep.Moak’s English Reports. 

Moak’s Und. Tort9.Moak’s Underhill on Torts. 


Moak’s Und. Tr.Moak’s Underhill on Trusts. 


Moak’s Van Sant. PI.Moak’s Van Santvoord’s Pleading. 

Mod.Modern Reports, English King’s Bench. 

Mod. C. L. and Eq.Modern Cases in Law and Equity (8 and 9 Modern Reports.) 

Mod. Ent.Modern Entries. 


Mod. Int. 1, 2.Modus Intrandi, 1,2. 

Moil* Pun.Moir on Punishments. 

Moll.Molloy’s Reports, Irish Chancery. 

Moll. De J. AL.Molloy’s De Jure Maritimo, 

Mon. Ter.Montana Territory Reports. 

Mono. Innk.Moncrief on Innkeepers. 

Monc. Rev. Cr. Cas.Moncrief s Review in Criminal Cases. 

Monr., or Monr. T. B.T. B. Monroe’s Reports, Kentucky. 

Moor. Act. Can.Monro’s Acta Cancellari®, English Chancery. 

Monr. B.B, Monroe’s Reports, Kentucky. 

Monr. Bank Cas.Monroe’s Bank Cases, American. 

Mont. Bankr.Montagu's Bankruptcy Reports, English. 

Mont, and A.Montagu and Ayrton’s Bankruptcy Reports, English. 

Mont, and B.Montagu and Bligh’s Reports, Bankruptcy, 

Mont, and C.Montagu Chitty’s " “ ** M 
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Mont. D. and De G .Montagu, Deacon and De Gex’s Reports, Bankruptcy, 

English. 

Mont, and Me A.Montagu and McArthur’s Reports, Bankruptcy, English. 

Mont. Set-off.Montagu on Set-off. 

Montesq.Montesquieu’s Spirit of Laws. 

Month. Jur.Monthly Jurist. 

Month. West. Jur.Monthly Western Jurist. 

Montr. Inst.Montrion, Institutes of Jurisprudence. 

Montr. Hindu L. Cas.Montrion’s Hindu Law Cases, Calcutta Supreme Court. 

Moody C. C., or Moo. Cr. C ... .Moody’s Crown Cases. 

Moody and M., or Moo. and M. .Moody and Malkin’s Reports English Nisi Prius. 

Moody and R., or Moo. and R. ..Moody and Robinson’s 44 “ “ 

Moore Sir Fran.Moore’s Reports, English King’s Bench. 

Moore A..A. Moore’s Reports, Common Pleas, Bound with 1 Bos. 

and Pullen, after page 470 and usually cited as a part 
of 1 Bos. and Pullen. 

Moore E. T.E. T. Moore’s Reports, English Privy Council Cases. 

Moore C. P.Moore’s Common Pleas Reports. 

Moore Ind. App.Moore’s Reports Indian Appeals, Privy Council Cases. 

Moore J, B.J. B. Moore’s Reports, English Common Pleas. 

Moore P. C. Cas.Moore’s Privy Council Cases, English. 

Moore P. C. N. 8.Same, New Series. 

Moore Abs....Moore on Abstracts of Title. 

Moore Cr. L.Moore’s Criminal Law. 

Moore Cr. Pr.Moore’s Criminal Practice. 

Moore Just.Moore’s Justice of the Peace. 

Moore and P.Moore and Payne’s Reports, English Common Pleas. 

Moore and 8.Moore and Scott’s Reports, English Common Pleas. 

Mor. Diet.Morrison’s Dictionary of Decisions. 

Morawetz Priv. Corp.Moruwetz on Private Corporations. 

More St.More’s Notes on Stair’s Institution! 

Morg. L. Lit.Morgan’s Law of Literature. 

Morg. Leg. Max.Morgan’s Legal Maxims. 

Morg. T. Law.Morgan’s Tariff Law. 

Moriarty Iden.Moriarty on Personal Identity. 

Morice Mar. L.Morice’s Maritime Law. 

Morris.Morris’s Reports, Iowa. 

Morris Dilap.Morris on Dilapidations. 

Morris Eas.Morris on Easements. 

Morris Ja.Morris’s Reports, Jamaica. 

Morris Railw. Comp.Morrison Railway Compensation. 

Morris Repl.Morris on Replevin. 

Morris St. Cas.Morris’s State Cases, Mississippi. 

Morr. Dig. Min .Morrison’s Digest of Mining Decisions. 

Morr Min. Rep.Morrison’s Mining Reports. 

Morr. Tran.Morrison’s Transcript U. S. Supreme Court Decisions. 

Morse Arb.Morse on Arbitrations. 

Morse Bank.Morse on Banks and Banking. 

Morse Fam. Tr.Morse’s Famous Trials. 

Mos.Moseley’s Reports, English Chancery. 

Mos. Contr. War.Moseley on Contraband of War. 

Mos. Elem. L..Moseley on Elementary Law. 

Mos. Mand.Moses on Mandamus. 

Mos. Ins. L.Moses on the Insolvent Laws of United States ana Canada. 

Moz. Tr. Mi.Mozeley on Trade Marks. 

Munf.Munford’s Reports, Virginia. 

Mung, Paym.Munger on Application of Payments. 

Mur, or Murr.••••»»•••«••»«...Murray’s Reports, Scotch Jury Court! 

Murph.Murphey’s Reports, North Carolina. 

Murph. and H.Murphy and Hurlstone's Reports, English Exchequer. 

Murr. or Murray Tab. Cas.Murray’s Table of Cases. 

Murr. Us.Murray on Usury. 

Murr. U. 8. Prac.Murray’s United States Practice. 

Myl. and C., or My In. end O... .Mylne and Craig’s Reports, English Chancery. 

Myl. and K...Mylne and Keene’s Reports, English Chancery. 

Myr. Prob.Myrick’s Probate, California. 

N. B. R.New Brunswick Reports. 

k! Beni.New Benloe, King’s Beneh. 

y’ u, a.National Bankruptcy Register. 
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N. C.North Carolina Reports. 

N. C. Repos.North Carolina Repository. 

N. C. Term.Same as Taylor’s Reports, North Carolina. 


Chip. 
H... 


N. Chipman’s Reports, Vermont 
New Hampshire Reports. 


N. J.New Jersey Reports. 

N. J. L.New Jersey Law Reports. 

N. J. Law J.New Jersey Law Journal. 

N. J. Eq.New Jersey Equity Reports. 

N. Mex.New Mexico Reports. 

N. S.New Series. 

N. W. Rep.Northwestern Reporter. 

N. Y.New York Reports, Court of Appeal* 

N. Y. Month. Bui.New York Monthly Law Bulletin. 

N. Y. Super. Ct.New York Superior Court Reports. 

N. Y. Week Dig.New York Weekly Digest, Practice and Miscellaneous 

Reports. 

N. and McC..Nott and McCords Reports, South Carolina* 

Nash. PI. and Pr.Nash's Pleading and Practice. 

Nasm. Inst.Nasmith's Institutes. 

Neb.Nebraska Reports. 

Nels.Nelson's Reports, English Chancery. 

Nev.Nevada Reports. 

Nev. and M. M. Cas.Neville and Manning's Reports, King’s Bench. 

Nev. andM.Neville and Manning's Reports, Magistrates' Cases. 

Nev. and Mac.Neville and Macnamara's Reports, English Railway Case* 

Nev. and P.Neville and Perry’s Reports, King’s Bench. 

Nev. and P. M. Cas.Neville and Perry's Reports, English Magistrates' Case* 

New Mag. Cas.New Magistrates r Cases, English. 

New Pra. Cas.New Practice Cases, English. 

New Sess. Cas.New Sessions Cases, English. 

New Zea. App.-New Zealand Appeal Reports. 

New Zea. Col. L. J.New Zealand Colonial Law Journal. 

New Zea. Jur.New Zealand Jurist. 

New Zea. Sup. Ct.New Zealand Supreme Court Reports. 

Newb.Newberry’s Admiralty Reports, United State* 

Newf.Newfoundland Reports. 

Newl. Ch.Newland on Chancery Practice. 

Newl. Cont.Newland on Contracts. 

Nich. Adult. Bast.Nicholas on Adulterine Bastardy. 

Nich. and F. Elec.Nicholl and Flaxman on Elections. 

Nich. H. and C.Nicholl, Hare and Carrow’s Railway Cases, English. 

Nol. Mag. Cas.Nolan's Magistrate Cases. 

Nol. Poor.Nolan on Poor Law. 

Norris.Norris's Reports, Pennsylvania State. 

North Prob. Pr.North’s Probate Practice. 

North...Northington’s Reports, English Chancery. 

Nott Lien L.Nott's Mechanic’s Lien Laws. 

Nott and Hop.Nott and Hopkin's Court of Claims Reports. 

Nott and H...Nott and Huntington’s Reports, U. S. Court of Claim* 

Nott andM.Nott and McCord’s Reports, South Carolina. 

Nov.Novelise; the Novels. 

Nov. Sc..Nova Scotia. 


Nov. Sc. Dec....Nova Scotia Decisions. 

Noy.Noy’s Reports, King’s Bench. 

Nov's Max.Noy's Maxims. 

O., or Ohio.Ohio Reports. 

O. Beni....Old Benloe, Common Pleas. 

O’Brien Div. Cts.O’Brien’s Division Court Acts, Canada* 

O. Bridg.O. Bridgman’s Reports, Common Plea* 

O’Dowd Merch. 8h.O’Dowd's Merchant Shipping. 

Odgers Sland.Odgers’s Slander and Libel. 

Off. Br.Officina Brevium. 

Ogston Med. Jur.Ogston’s Medical Jurisprudenc* 

O’Hara Wills.0 7 Hara on WUIb. 

Ohio...Ohio Reports. 

Ohio St., or Ohio, N. 8.Ohio Reports, New Series. 

Oke Mag...Oke on Magistrates. 

Oke Turnp.Oke’s Law of Turnpike Roads. 

° lcott .Olcott’s Admiralty Reports, U. S. District of N. T. 
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Oldwright.... 
Oliph. Pews, 
Oliv. Conv... 
Oliv. Prec... 
Oliv. Beav. L. 


Oil., Bell and Fitz. App. 

Oil., Bell and Fitz. Sup. 

Olney’s Code. 

O'Mai. and H. 

Onsl. N P. 

Op. Att. Gen. 

Ore., or Oreg. 

Ord. Ins. 

Ord. Med. Jur,,., 

Oreg.. 

Orl. Brid. 

Ort. Hist. Rom. L 

Otto. 

Ought. 

Overt. Pr.. 

Overt. 






Ow. 

Owen Bankr. 

P. 0. 

P. C. C. 

Pas. 

r. it...». *....... 

P. W. or P. Wms 

Palg. King’s C_ 

Pa. 

Pa. St. 

Pa. Leg. Gaz.. 

Pa. Law Jour...., 

Pac. C. L. J.. 

Pac. L. Mag.«• ..« 

Pac. L. Repr. 

Page Div. 

Paige. 

Paine. 

Pal. or Palm. 


Pal. Ag. 

Pal. Conv. 

Palg. R. C. R. 

Palg. Com. 

Pank. Jur. 

Paris and Fonb. Med, Jur. 

Park. 

Park. Cr. 

Park. Ins.. 

Pars. Amer. L. 

Par9. Eq. Cas., or Pars. Sel. Cas. 

Pars. Con. 

Pars. Costs. 

Pars. Law Bus. 

Pars. Leg. Top. 

Pars. Mar. Ins». 

Pars. Mar. L... 

Pars. Mer. L. 

Pars. N. and B. 

Pars. Part. 

Pars. Sh. and Ad. 

Pars. Wills. 

Pasch. An. Const. 

Pat. App. Cas. or Pat. H. L., Sc. 

Pat. Dec. 

Pat. Of. Gaz. 

Paterson App. Cas. or Pater-) 
sons H. Ii.i Sc*.......... j 

Pat. Lib. Press. 


Oldwright’s Nova Scotia S. C. Reports. 

.Oliphant’s Law of Pews. 

Oliver’s Conveyances. 

Oliver’s Precedents. 

Oliver, Beavan and Lefroy’s Reports, English Railway and 
Canal Cases, Vole. 5-7. 

Ollivier, Bell and Fitzgerald’s Appeal Rep., N. Z. 

Ollivier, Bell and Fitzgerald’s Supreme Court, N. Z. 
Olney’s Code Civil Procedure, Cal. 

O’Malley and Hardcastle’s Election Cases. 

Onslow’s Nisi Prius. 

Opinions of Attorney Generals of the United States. 
Oregon Reports. 

Ordronaux on Insanity. 

Ordronaux on Medical Jurisprudence. 

Oregon Reports. 

Orlando Bridgman Reports, Common Pleas. 

Ortolan’s History of Roman Law. 

Otto’s U. S. Supreme Court Reports. 

Oughton’s Ordo Judiciorum. 

Overton’s Practice. 

Overton’s Reports, Tennessee. 

Owen’s Reports, King's Bench. 

Owen on Bankruptcy. 

Pleas of the Crown. 

Privy Council Cases. 

Easter Term. 

Parliamentary Reports. 

.Peere Williams’ Reports, English Chancery. 

Pal grave’s King’s Counsel. 

Pennsylvania Reports (Penrose and Watts). 

Pennsylvania State Reports. 

Pennsylvania Legal Gazette Reports. 

Pennsylvania Law Journal Reports. 

Pacific Coast Law Journal. 

Pacific Law Magazine, CaL 
Pacific Law Reporter. 

Page on Divorce. 

Paige’s Reports, New York Chancery. 

Paine’s Reports, United States Circuit Court, 2nd Circuit. 
Palmer’s Reports, Eng. King’s Bench. 

Paley on Agency. 

Paley on Summary Convictions. 

Palgrave’s Rotuli Curice Regis, English. 

Palgrave on House of Commons. 

Pankhurst’s Study of Jurisprudence. 

Paris and Fonblanque’s Medical Jurisprudence. 

Parker’s Reports, Exchequer. 

Parker’s Criminal Reports, New York 
Parker on Insurance. 

Parsons on American Law. 

Parsons’ Equity Cases, Pennsylvania. 

Parsons on Contracts. 

Parsons on Costs. 

Parsons’ Law of Business. 

Parsons’ Legal Topics. 

Parsons on Marine Insurance. 

Parsons on Maritime Law. 

Parsons on Mercantile Law. 

Parsons on Notes and Bills. 

Parsons on Partnership 

Parsons on Shipping and Admiralty. 

Parsons on Wills. 

Paschall’s Annotated Constitution. 

Paton’s Reports, House of Lords, Appeals from Scotland. 
Patent Office Decisions, U. S. Patent Cases. 

Patent Office Gazette Reports, United States. 

Paterson's Reports, House of Lords, Scotch Appeals. 

Paterson's Liberty of the Press and Public Worship. 
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Paton Ins.Paton’s Law o£Insurance. 

Paton Stop.Paton’s Stoppage in Transitu. 

Pat, Fish. L.Patterson’s Fishery Laws, 

Pat. and H.Patton Jr. and Heath’s Reports, Virginia. 

Peachy Sett. Peachy on Settlements. 

Pea. N. P. Cas.Peake s Nisi Prius Cases, English. 

Peake Add. Cas.Peako’s Additional Cases, Nisi Prius, English. 

Pea. Ev.Peake on Evidence. 

Pearce.Pearce’s Crown Cases, English. 

Pearson.Pearson’s Penn. C. P. Reports. 

Peck.Peck’s Reports, Tennesee. 

Peck Ills.Peck’s Reports, Illinois, 11-80. 

Peckw. El. Cas. .Peckwell’s Election Cases, English. 

Peere Wms.Peere Williams’ Reports, English Chancery. 

Pemb. Judg.Pemberton on Judgments. 

Pemb. Reviv.Pemberton’s Practice on Revivor. 

Penn.Pennsylvania Reports. 

Penn. Rep.Penrose and Watts’ Pennsylvania Reports. 

Penn. St.Pennsylvania State Reports. 

Penn. N. J.Pennington’s Reports, New Jersey Law. 

Penn. L. J. Rep.Pennsylvania Law Journal Reports. 

Penr. Cr. L.Penruddocke’s Analysis of Criminal Law. 

Perk. Conv.Perkins on Conveyances. 

Perry Trusts.Perry on Trusts and Trustees. 

Perry and D.Perry and Davison’s Reports, Queen’s Bench. 

Perry andK.Perry and Knapp’s Election Cases, English. 

Pet.Peters’ Reports, United States Supreme Court. 

Pet Adm.Peters’ Admiralty Reports, United States District Court 

Pet. C. C.Peters’ Reports, United States Circuit Court. 

Pet. Cond. Rep.Peters' Condensed Reports, U. 8. Supreme Court 

Petered. Abr.Petersdorff’s Abridgment. 

Petered. Bail.Petersdorff on Bail. 

Petgr. Prin. and Agt.Petgrave’s Principal and Agent 

Peth. Discov.Petheram on Discovery 

Phear R Wat.Phear on Rights of Water. 

Phil.Phillips’ Reports, English Chancery. 

Phil Copyr.Phillips on Copyright. 

Phil. El. Cas.Phillips’ Election Cases. 

Phil. Ey .Phillips’ Evidence. 

Phil. Fam. Cas.Phillips’ Famous Cases of Circumstantial Evidence. 

Phil. Ins.Phillips on Insurance. 

PhiL Jut. Sup. C.Phillips on Jurisdiction of the Supreme Court. 

Phil. Lun.Phillips on Lunatics. 

Phil. Meehan. L.Phillips on Mechanic’s Lien. 

Phil. St. Tr.Phillips’ State Trials. 

Phil. Pr.Phillips’ Practice, U. S. Cts. 

Phil, and M. or P. and M.Reign of Philip and Mary. 

Phila.Philadelphia Reports, Pa. 

Phillim. or Phillim. Ec.Phillimore’s Reports, English Ecclesiastical. 

Phillim. Crim. and Can. L.Phillimore’s Criminal and Canon Law. 


Phillim. Ecc. Judg.Phillimore’s Ecclesiastical Judgments. 

Phillim. Int. L.Phillimore on International Law. 

Phillim. Dom.Phillimore on Domicile. 

Phillim. Ecc. L.Phillimore on Ecclesiastical Law. 

Phillim. Ev.Phillimore on Evidence. 

Phillim. Rom. L.Phillimore on Roman Law. 

Phillim. Jur.Phillimore on Jurisprudence. 

Phillim. Lect. Jur...Phillimore’s Lectures on Jurisprudence. 

Phillips (N. C.) Eq.Phillips’ Equity Reports, North Carolina. 

Phillips (N. C.) L.Phillips’ Law Reports, North Carolina. 

Pick.Pickering’s Reports, Mass. 

Pierce R. R. Law.Pierce on American Railroad Law. 

Pig. Judg.Pigott on Foreign Judgments. 

Pig. Recov.Pigott on Recoveries. 

Pig. and R. El. Cas.Pigott and Rod well’s Election Cases. 

Pike L. C.Pike’s Lower Canada Reports. 

Pike's Hist. Cr.Pike’s History of Crime. 

Piun.Pinney’s Reports, Wisconsin. 

Piet.Piston’s Mauritus Reports. 

Pitc.Pitcairn’s Criminal Cases, Scotland. 
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Pitm. Sur,.....Pitman on Suretyship. 

Pittsb. (Pa.).Pittsburg Legal Journal Reports, Pennsylvania. 

Plac. Ang.-Norm. Placita Anglo-Normannica, Anglo-Norman Law Cases, 

Wm. I. to Ric. L 

Platt Cov.Platt on Covenants. 

Platt Leas.;.Platt on Leases. 

Plowd. . .Plowden’s Reports, King's Bench. 

Plowd. Us.Plowden on Usury. 

Plump. Cont.Plumptre on Simple Contracts. 

Pol. Tr. M.Poland’s Law of Trade Marks. 

Pol.Pollexfen’s Reports, King’s Bench. 

Pol. Cont.Pollock on Contracts. 

Pol. Dig. Part.Pollock’s Digest Partnership. 

Pol. Part.Pollock on Partnership. 

Pol. Prod. Doc.Pollock on the Production of Documents. 

Pol. L. N.Poison’s Law of Nations. 

Pom. Con.Pomeroy on Contracts. 

Pom. Const. L.Pomeroy on Constitutional Law. 

Pom. Eq.Pomeroy’s Equity Jurisprudence. 

Pom. Mun. L.Pomeroy’s Municipal Law. 

Pom. Rem.Pomeroy on Remedies. 

Pom. Specif. Perf.. .Pomeroy on Specific Performance. 

Poore Fed. and St. Const.Poore’s Federal and State Constitutions. 

Pope Lun.Pope’s Law and Practice of Lunacy. 

Poph.Popham’s Reports, King’s Bench. 

Poph. 2 .Cases at the end of Popham’s Report*. 

Port. (Ala)., or Port.Porter’s Reports, Alabama. 

Port. (Ind). “ “ Indiana. 

Port. (Mo). " ** Missouri. 

Poth. Ob.Pothier on Obligations. 

Poth. Part.Pothier on Partnership. 

Poth. Sale.Pothier on Contract of Sale. 

Pott. Corp.Potter on Corporations.* 

Potter Dwar.Potter’s Dwarris on Statute*. 

Potter Will. Eq.Potter’s Willard’s Equity. 

Pow. Ap. Pro.Powell on Appellate Proceeding*. 

Pow. Anal. Am. L.Powell’s Analysis of American JLaw. 

Pow. Car.Powell on Carriers. 

Pow. Ev.Powell on Evidence. 

Pow. on Con.Powell on Conveyances. 

Pow. Dev.Powell on Devises. 

Pow. Morfc.Powell on Mortgages. 

Pow. Prec.Powell’s Precedents in Conveyancing. 

Pow. R andD.Power, Rodwell and Dew’s Election Cases, English. 

Poynt. Mar. and Div.Poynter on Marriage and Divorce. 

Pr. Ch.Precedents in Chancery (Finch). 

Pr. Dec.Sneed’s Printed Decisions, Kentucky. 

Pr. Falc.President Falconer’s Reports, Scotch. 

Pr. R .Practice Reports. 

Pr. Reg. C. P., or Pr. Reg.Practical Register in Common Plea*. 

Pr. Reg. Ch.Practical Register in Chancery. 

Pratt Highw.Pratt’s Law of Highways. 

Pratt Sea Lights.Pratt’s Sea Lights and Rule of Road at Sea. 

Prent. Act.Prentice’s Actions at Law 

Pres. Abs.. ...Preston on Abstracts. 

Pres. Conv.Preston’s Conveyancing. 

Pres. Est.Preston’s Estates. 


Pres. Merg.Preston’s Merger. 

Pres. Shep. T.Preston’s Sheppard’s Touchstone. 

Price, or Pr.Price’s Reports, Exchequer. 

Price’s Prac. Cas.Price’s Practice Cases, Eng. Chancery. 

Prid. Churchw.Prideaux on Church Wardeus. 

Prid. Judg.Prideaux on Judgments and Crown Debts. 

Prid. Prec.Prideaux’s Precedents in Conveyancing. 

Prid. and C.Prideaux and Cole’s Reports, English. 

Prior Lim.Prior on Construction of Limitations. 

Prob. Div.Probate Division, England. 

Prob. and Mat. Cas.Probate and Matrimonial Casea. 


Profl. Corp.Proffatt on Corporations 

Proff. Cur. Wills.Proffatt’s Curiosities in Law of Will*L 









































































Tablk of Principal Abbreviation& 


ci 


Proff. Jar. Tr.Proffatt on Jury Trial. 

Proceed. Oh.Proceedings in Chancery, English. 

ProiT. Not.Proffatt on Notaries. 

Pro IT. Worn.Proffatt’s Women before the Law. 

Proudh. Prop.Proudhon on Property. 

Puff.Puffendorf’s Law of Nations. 

Puirsley.Pugsley’s New Brunswick Reports. 

Pugsley and Bur.Pugsley and Burbridge’s New Brunswick Reports. 

Pull. Accts.Pulling’s Law of Accounts. 

Pull. Attys.Pulling’s Law of Attorneys. 

Purd. Dig.Purdon’s Digest, Pennsylvania. 

Put. Ch. P. and P.Puterbaugh’s Chancery Pleadings and Practice. 

Put. Com. L. P. andP.Puterbaugh’s Common Law Pleading and Practice. 

Pyke.Pyke’s Reports, Lower Canada. See Pike. 

Q B...Queen’s Bench. 

Q. B.Adolphus and Ellis’s Reports, New Series. 

Q. B. D.Queen’s Bench Division. 

Q. B. Upp. Can.Queen’s Bench Reports, Upper Canada. 

Q. C.Queen’s Counsel. 

Quar. L. J.Quarterly Law Journal, Virginia. 

Quebec L. R.Quebec Law Reports, Lower Canada. 

Quincy.Quincy’s Reports, Massachusetts. 

Quinti Quinto.Year Book, 5 Henry V. 

R.King Richard. 

Rail. C.Railway Cases, England See Nic. H. & 0. 

R. I.Rhode Island Reports. 

R L.Revised Law; Roman Law. 

R M. Charlt.R. M. Charlton’s Reports, Georgia. 

Raff Pens.Raff’s Pension Law. 

Railw. Cas.Railway Cases. 

Railw. and Can. Cas.Railway and Canal Cases. 

Ram Assets.Ram on Assets. 

Ram Fac.Ram on Facts 

Ram Leg. Judg.Ram’s Legal Judgment 

Rand Perp.Rand on Perpetuities. 

Rand. (Va.).Randolph’s Reports. Virginia. 

Rand. (La).Randolph’s Reports, Louisiana. 

Rapal. and L, Jud. Crit.Rapalje and Lawrence’s Judicial Criticisms and Citationa 

Rapal. and L. L. Diet.Rapalje and Lawrence’s Law Dictionary, 

Rapp B. L.Rapp’s Bounty Laws. 

Rast. Ent.Rastell’s Entries. 

Ratt. Rom. L.Rattigan’s Roman Law of Persona. 

Rawle.Rawle’s Reports, Pennsylvania. 

Rawle Const.Rawle on the Constitution. 

Rawle Cov. Tit.Rawle on Covenants for Title. 

Rawle Eq.Rawle’s Equity. 

Rawlins Munic. Corp.Rawlinson’s Municipal Corporations. 

Rawlins Sol. Guide.Rawlinson’s Gilide to Solicitors as to Wills. 

Raym. T.Sir Thomas Raymond’s Reports, King’s Bench. 

Ray Med. Jur. Ins.Ray’s Medical Jurisprudence of Insanity. 

Raym. Ent.Raymond’s Entries. 

Raym. Dig. Ch. Cas.Raymond’s Digested Chancery Cases, Maryland. 

Raym. Ld.Lord Raymond’s Reports, English King’s Bench. 

Raynor’s Tithe Cas.Rayoer’s Tithe Cases. 

Real Prop. Rep.Real Property Reports, English. 

Reddie Int. L.Reddie’s Inquiries upon International Law. 

Reddie Rom. L.Reddie’s Historical Notices on Roman Law. 

Reddie 8ci. L.Reddie’s Science of Law. 

Redf. (N. Y.) or Redf. Sur.Redfield’s New York Surrogate Reports. 

Redf. Car.Redfield on Carriers and Other Bailees 

Redf. Ex. and Adm.Redfield on Executors and Administrators. 

Redf. Railw.Redfield on Railways 

Redf. Railw. Cas.Redfield’s American Railway Cases. 

Redf. Sur. Cts.Redfield’s Law and Practice of Surrogate Courts. 

Redf. Wills.Redfield on Wills. 


Redf. Wills Cas.Redfield’s American Cases on the Law of Wills. 

Redf. and Big. L. C.. .Redfield and Bigelow’s Leading Cases. 

Redm. Arb.Itedman’s Arbitration and Award. 

Redm. and Lyon Land, and T. .Redman and Lyon’s Law on Landlord and Tenant. 
Reed Bills Sale .Reed on Bills of Sale. 
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Reed Prac. Sug.Reed’s Practical Suggestions for Trials. 

Reeve Dom. Iiel.Reeve’s Domestic Relations. 

Reev. Hist. E. L.Reeve’s History of English Law. 

Reev. Ship.Reeve on Shipping. 

Reg. Brev.Register of Writs. 

Reg. Cas.Registration Cases. 

Reg. Jud.Rcgistrum Judiciale. 

Reg, Orig.Rcgistrum Originate. 

Reg. Plac. or Reg. PI.Regula Placitandi. 

Reilly Cairns’s Dec.Reilly’s Cairns’s Decisions, Abbott Arbitration. 

Rem. Tr.Remarkable Trials of all Countries. 

Rep.Coke’s Reports. 

Reporter.Reporter, The American. 

Rep. Cas. Pr.Reports of Cases of Practice, English. 

Rep. Ch...Reports in Chancery, English. 

Rep. Con. Ct.Reports of Constitutional Court, South Carolina. 

Rep. Eq.Reports in Equity. 

Rep. Q. A.Reports tempore Queen Anne. 

Rep. temp. Finch.Finch’s Reports, English Chancery. 

Rep. temp. Hardwicke.Hardwicke’s Reports, King’s Bench. 

Rep. temp. Holt.Holt’s Reports, King’s Bench. 

Revue Critique.Revue Critique, Lower Canada Reports. 

Revue Leg.Revue Legale, 4 ‘ " “ 

Revue de Leg.Revue de Legislation, Lower Canada Reports. 

Rice, or Rice S. C.Rice’s Law Reports, South Carolina. 

Rice Ch.Rice’s Chancery Reports, South Carolina. 

Rice Bankr.Rice on Bankrupt Law. 

Rich.Richardson’s Reports, South Carolina. 

Rich. Eq.Richardson’s Equity Reports, South Carolina. 

Rich. N. S.Richardson New Scries, South Carolina. 

Rich. Pr. K. B.Richardson’s Practice in King’s Bench. 

Rich. Pr. C. P.Richardson’s Practice in Common Pleas. 

Riddle Sup. Proc.Riddle’s Supplementary Proceedings. 

Ridgw. t. Harwicke.Ridgeway’s Reports, temp. Harwicke, English Chy. and 


Ridgw. Ap. (or Pari.) Cas.Ridgeway’s Appeals’ from Ireland. 

Ridgw. L. and S.Ridgeway’s Lapp and Shoale’s Reports, Irish K. B. 

Ridgw. St. Tr.Ridgeway’s State Trials. 

Riley.Riley’s Reports, South Carolina. 

Riley Ch.Riley’s Chancery Reports, South Carolina. 

Rob. Adm. and Prize.Roberts on Admiralty and Prize Law. 

Rob. App.Robinson’s Reports, Scotch Appeals. H. L. 

Rob. Chan..Roberts on the Court of Chancery. 

Rob. Chr.Christopher Robinson’s English Admiralty Reports. 

Rob. Ecc.Robertson’s Reports, English, Ecclesiastical. 

Rob. Eq.Roberts on Equity. 

Rob. Fraud. Con.Roberts on Fraudulent Conveyances. 

Rob. Hawaii.Robinson’s (Geo. M.) Reports, Hawaii. 

Rob. La.Robinson’s Reports, Louisiana. 

Rob. N.Y., or Robt. N. Y.Robertson’s Reports, New York Superior Court. 

Rob. Per. Sue.Robertson on Personal Succession, 

Rob. Va.Robinson’s Reports, Virginia. 

Rob. Wm.Wm. Robinson’s Reports, English Admiralty. 

Rob. Wills.Roberts on Wills. 

Robb Pat. Cas.Robb’s Patent Cases. 

Robt. H. L. Sc., or Robt. App. .Robertson’s Appeal Reports, H. L., Sc. 

Robt. and W. Mast, and Serv.. .Roberts and Wallace’s Liability of Employers. 
Robins. Bankr. or Rob. Bankr. .Robinson on Bankruptcy. 

Robins. Elem. L. or Rob. Elem.L. Robinson on Elementary Law. 

Robins. Ent. or Rob. Ent.Robinson’s Entries, 

Robins. Eq. or Rob. Eq.Robinson on Equity. 

Robins. Pr. or Rob. Pr.Robinson’s Practice. 

Robins. Prior, or Rob. Prior_Robinson on Priority. 

Robs. Bankr.Robson on Bankruptcy. 

Rocc...Roccus’s Maritime Law and Insurance. 

Roche and Haz. Bankr.Roche and Ilazlitt on Bankruptcy. 

Rockw.Rockwell’s Spanish and Mexicau Law. 

Roe Com. Man.line’s U. S. Commissioner’s Manual. 

Rog. Exp. Test.Rogers on Expert Testimony. 
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■Ro?. Ecc. L.Rogers on Ecclesiastical Law. 

Roc Mine?.Rogers on Mines. 

Roir' Roe.Rogers’s Recorder, New York Courts. 

Rog. Trav.....Rogers’s Rights and Wrongs of a Traveller. 

RoU. Abr.Rolle’s Abridgment. 

r 0 11 .Rollc’s Reports, King’s Bench. 

Rom. No. Cas.Romilly’s Notes of Cases, English Chancery. 

Root...Root’s Reports, Connecticut. 

Rop. H. and W.Roper on Husband and Wife. 

RqP .Roper on Legacies. 

Rorer Inter-St. L.Rorer on Inter-State Law. 

Rorer Jud. Sill.Rorer on Judicial Sales. 

Ros. Adm.Roscoe’s Admiralty Jurisdiction and Practice. 

Ros! Cr. Ev.Roscoe’s Criminal Evidence. 

R 09 ! Cr! PI. and Prac.Roscoe’s Criminal Pleading and Practice. 

Ros. Ev. N. P.Iioscoe on Evidence at Nisi Prius. 

Ros. Outl...Roscoe’s Outlines of Civil Procedure. 

Ros. PI.Roscoe on Pleadings. 

Ros! R. Ac.Roscoe on Real Actions. 

Rose..Rose’s Reports, English Bankruptcy. 

Ross Lect. Conv.Ross’s Lectures on Conveyances. 

Ross Ld. Cas.Ross’s Leading Cases in Commercial Law. 

Ross Vend, and Pur.Ross on Vendors and Purchasers. 

Rot. Cur. Reg.Rotuli Curije Regis, English. Rolls and records of the 

court held by the king’s justices, from 6 Ric. I to, and 
including, 1 John (1195—99). 

Round Dom.Round on Domicile. 

Round Lien.Round on Lien. 

Round Light..... .Round on Light and Air. 

Rowe.Rowe’s Parliamentary and Military Cases. 

Rub.Rubricks; in such a Kubrick or Title. The Titles of the 

Roman Law being written in red letters, were called 
Rubricks. 


Rufifh. St.Ruffhead’s Statutes at Large, English. 

Runn. Eject.Runnington’s Ejectment. 

Runn. Stat.Ruunington on Statutes. 

Russ.Russell’s Reports, English Chancery. 

Russ. Arb.Russell on Arbitration and Award. 

Russ. Cr. L.Russell on Crimes and Misdemeanors. 

Russ. Fact.Russell on Factors and Brokers. 

Russ. Merc. Ag...Russell on Mercantile Agency. 

Russ, and C.Russell and Chesley, Nova Scotia Reports. 

Russ, and C. Eq.Russell and Chesley, Nova Scotia Equity Reports. 

Russ, and G.Russell and Geldert, Nova Scotia Reports. 

Russ, and M.Russell and Mylne’s Reports, English Chancery. 

Russ, and R., or R. and C. C_Russell and Ryan’s Crown Cases. 

Ruth. Inst.Rutherforth’s Institutes. 

Ry. F., or Rym. Foed.Rymer’s Foedera. 

Ry. and M. r or R. and Moo.Ryan and Moody’s Nisi Prius Reports. 

Ry. and Mood. Cr. Cas.Ryan and Moody Crown Cases, same as 1 Moody. 

S. C.South Carolina Reports. 

C.Same Case; Supreme Court. 

App. Cas. L. C.Stuart’s Lower Canada Appeal Cases. 

V. A. R...Stuart’s Vice-Admiralty Reports, Lower Canada, Nova 

Scotia. 

and B.Smith and Batty’s Reports, Irish. 

and D.Shaw and Dunlap’s Reports. 

and L.Schoales and Lefroy’s Reports, Irish Chancery. 

and M.Shaw and Maclean’s Appeal Cases, House of Lords. 

S. and R., or Serg and R.Sergeant and Rawle’s Report, Pennsylvania. 

S. and S., or Bim. and St.Simons and Stuart’s Reports, English Chancery. 

and C., or Sau. and Sc.Sausse and Scully’s Reports, Irish. 

and Sm.Searle and Smith’s Reports, Probate and Divorce, English. 

and Tr.Swabey and Tristram’s Reports, Admiralty and Ecclesi 

astical, English. 

Sack. Inst. Jur.Sackett’s Instructions to Juries. 

Salamon Liq. and Comp.Salamon on Liquidation and Composition with creditors. 

Salk.Salkeld’s Reports, King’s Bench. 

Samp. Cr. Jur.Sampson’s Criminal Jurisprudence. 

Sanborn Sh’ffs.Sanborn on Sheriffs. 


S. 

S. 

S. 

8 . 

s. 

s. 

8 . 


& 

s. 

s. 
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Sand. Inst. Just.Sandars’ Institutes of Justinian. ' 

Sand. Elec. .Sanders on Elections. 

Sand. U. and T.Sanders on Uses and Trusts. 

Sand. Warr.Sanders on Warrantees. 

Sandf.Sandford’s Superior Court Reports, New York. 

Sandf. Ch.Sandford’s Chancery Reports, New York. 

Sans. Ins. Dig.Sansum’s Insurance Digest. 

Saund.Saunders’s Reports, King’s Bench. 

Saund. Assault and B.Saunders on Assault and Battery. 

Saund. Bast.Saunders on Bastardy. 

Saund. Neg.Saunders on Negligence. 

Saund. PI. and Ev.Saunders on Pleadings and Evidence. 

Saund. Prcc.Saunders’s Precedents of Indictments. 

Saund. and C.Saunders and Cole’s Reports, Bail Court. 

Sauss. and S.Sausse and Scully’s Reports, Irish Chancery. 

Sav.Saville’s Reports, Euglish, C. B. 

Savig. Ob.Savigny on Obligations. 

Savig. Poss.Savigny on Possession. 

Savig. Priv. Int. L.Savigny on Private International Law. 

Sawyer, or Sawyer C. C.Sawyer’s U. S. Reports, 9th Circuit. 

Saxton, or Saxt. Ch.Saxton’s New Jersey Chancery Reports. 

Bayer.‘.Sayer’s Reports, King’s Bench. 

Sayles PI.Sayles’s Pleadings. 

Sayles Prac.Sayles’s Practice. 

Sayles Prob.Sayles’s Probate Law. 

Scac.Scaccaria Curia; Court of Exchequer. 

Sc. Jur.Scottish Jurist, Scotch Court of Session Cases. 

Sc. L. Rep’r.Scottish Law Reporter, Reports in all the Scotch Courts. 

Sc. Sess. Cas.Scotch Court of Session Cases. 

Scam.Scamraon’s Reports, Illinois. 

Schalk Ja.Schalk’s Reports, Jamaica Supreme Court, Court of Chan¬ 

cery, Vice Admiralty, ana Court of Appeal. 

Schm. L. J.Schmidt’s Law Journal, American. 

Sch. and Lef., orSchoales and L.Schoales and Lcfroy’s Reports, Irish Chancery, 

Schoul. Bail.. ^.Schouler on Bailments. 

Schoul Dom. Rel.Schouler on Domestic Relations. 

Schoul. Husb. and W.Schouler on Law of Husband and Wife. 

Schoul. Ex. and Adm.Schouler on Executors and Administrators. 

Schoul. Pers. Prop.Schouler on Personal Property. 

Schrceder Bail...Schrceder’s Law of Bail. 

Schult. Aq. Right.Schultes on Aquatic Rights. 

Scliuy. Leg. Rec.Schuylkill Legal Record, Penn. 

Scott or Sco.Scott’s Reports, Common Pleas. 

Scott N. R.Scott’s New Reports, “ “ 

Scott Costs.Scott on Costs. 

Scott and J. Tel. Scott and Jarnigan on Telegraphs. 

Scratch. Copy.Scratchley on Copyholds. 

Scratch. Sav. Bk.Scratchley on Savings Banks. 

Scratch, and B. Build. Soc.Scratchley and Brabrook on Building Societies. 

Scratch, and B. Life Ass.Scratchley and Brabrook’s Life Assurance. 

Scrib. Dow...Scribner on Dower. 

Scrib. Estop.Scribner on Estoppel. 

Scriv. Copy.Scriven on the Law of Copyholds. 

Seab. Vend, and Pur.Seaborne on Vendors and Purchasers. 

Searle Extr. Rem.Searle on Extraordinary Remedies. 

Searle and S.Searle and Smith’s Reports, English Probate and Divorce. 

Seat. Dec.Seaton’s Decrees in Equity. 

Sebast. Dig. Tr. M. Cas.Sebastian’s Digest of Trade Mark Cases. 


Sedg. Dam.Sedgwick on Damages. 

Sedg. L. Cas. Dam.Sedgwick’s Leading Cases on the Law of Damages. 


Sedg. and W. Tr. Tit. Land.. . .Sedgwick and Wait’s Trial of Title to Land. 

Sel. Cas. Ch.Select Cases in Chancery, English, Vol. 3, Chancery Cases. 

Sel. Cas. Ev.Select Cases in Evidence. 

Seld.Selden’s Reports, New York, 5-10. 

Seld. Notes.Selden’s Notes of Cases, New York Ct. of Appeals. 

Sell. Prac. Sellon’s Practice. 

Selw. N. P.Selwyn’s Nisi Prius. 

Semb. or Semble.Semble; it seems. 
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Senr Attach.Sergeant on Attachment. 

Seri Const.Sergeant on the Constitution. 

Serg! and R.Sergeant and Rnwlc's Reports, Pennsylvania. 

Cas.Sessions Cases, English K. B. 

Sess, Cas. Scotch.Session Cases, Scotch. 

Set. Deer.Set on on Decrees. 

Sett Cas.Settlement Cases. 

Sew. Cor.Sewell on Coroners. 

Sew! Sheriffs.Sewell on Sheriffs. 

Sh. or Shaw.Shaw’s Reports, Scotch, House of Lords. 

Sh. App. or Shaw App.Shaw’s Appeals, House of Lords, Scotch. 

Sh. Dig .Slmw*s Digest of Scotch Decisions. 

Sh! ana Dual.Shaw and Dunlop’s Reports, Scotch. 

Sh! and McL..Shaw and McLean’s Reports, House of Lords, Scotch. 

Shand Pr.Shaud’s Practice, Scotch. 

L hark. Elec.Sharkey on Election. 

Sharsw. Act.Sharswood’s Actiou at Law. 

Shars. B1 Com.Sharswoods Blackstone’s Commentaries. 

Share. Com. L.Sharswood’s Commercial Law. 

Share. L. Lect.Sharswood’s Law Lectures. 

Share. Leg. Eth.Sharswood’s Legal Ethics. 

Shars. and Budd Lead. Cas. ) Sharewood and Budd’s Leading Cases American Law of 

Am. L. R Prop. \ Real Property. 

Shaw Jus...Shaw’s Justiciary Cases, Scotch. 

Shaw, W. and S.Shaw, Wilson and Shaw’s Reports, House of Lords. 

Shear, and R. Neg.Shearman and Redfield on Negligence. 

Shearw. R. P.Shearwood on Real Property. 

Shelf. Bankr.Shelford on Bankruptcy. 

Shelf. Cop.Shelford on Copyhold. 

Shelf. Highw.Shelford on Highways. 

Shelf. J. S. Comp.Shelford on Joint Stock CompaniML 

Shelf. Lun.Shelford on Lunacy. 1 

Shelf. M. and D.Shelford on Marriage and Dlvorcei 

Shelf. Mort.9helford on Mortmain. 

Shelf. Railw.Shelford on the Law of Railways, 

Shelf. Real Prop. Shelford on Real Property. 

Shelf. Tit.Shelford on Titles. 

Shelf. Wills.Shelford on Wills. 

Shep.Shepley’s Maine Reports. 

Sheph. Sel. Cas.Shepherd’s Select Cases, Alabama. 

Shep. Const.Sheppard's Constitutional Text Book. 

Shep. Touch.Sheppard’s Touchstone. 

ShirL and Atk. Cr. L.Shirly and Atkinson’s Criminal Law. 

Shir. Lead. Cas.Shirley’s Leading Cases. 

Shortt Cop.Shortt on Copyright. 

Show.Shower’s Reports, King’s Bench. 

Shower.Shower’s House of Lords Cases. 

Show. P. C.Shower’s Parliamentary Cases. 

Sick. Min. L.Sickels’ Mining Laws. 

Sickels.Sickels’ Reports, New York Court of Appeals. 

Sid.Siderfin’s Reports, King’s Bench. 

Sill Comp. Bankr.Sill on Composition in Bankruptcy. 

Sim.Simon’B Reports, English Chancery. 

Sim. N. S.Simon’s Reports, English Chancery, New Series. 

Sim. Tnt.Simon on Interpleader. , 

Sim. Des. Pat.Simonds on Design Patents. 

Sim. and 8.Simon and Stuart’s Reports, English Chanceiy. 

Simp. Inf.Simpson on Infants. 

Six Cir. Cas.Six Circuit Cases, Irish N. P. 

Simp. Shffs..Simpson on Sheriffs. 

Skene V. Sig.Skene de Verborum Significatione. 

Skid. Min. btat.Skidmore’s Mining Statutes, 

8k in.Skinner’s Reports, King’s Bench. 

Sloane Land, and Ten.Sloane’s Landlord and Tenant. 

8m. Ac. L.Smith's Action at Law. 

8m. Adm. Prac.Smith’s Admiralty Practice. 

8m. Bankr..Smith’s Bankruptcy. 

8m. Ch. Pr...Smith’s Chancery Practice. 

8m Com.Smith’s Commentaries on Statute and Constitutional Law. 

6m. Con.Smith on Contracts. 
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Sm. Conv.Smith on Conveyance. 

Sm. Ecc. Prac.Smith's Ecclesiastical Practice. 

Sm. Elm. Law.Smith’s Elements of Law. 

8m. Eng. Bar.Smith’s English Bar. 

Sm. Eq. Man.Smith’s Manual of Equity. 

Sm. Ex. Int.Smith on Executory Interests. 

Sm. Forms.Smith on Forms. 

Sm. Insan.Smith on Insanity. 

Sm. Joint Stock Co.Smith on Joint Stock Companies. 

Sm. L. Prop.Smith’s Law of Real and Personal Property. 

Sm. Land, and Ten.Smith on Landlord and Tenant. 

Sm. Lead. Gas.Smith’s Leading Cases, England. 

Sm. Man. C. L.Smith’s Manual of Common Law. 

Sm. Mas. and S.Smith on Master and Servant, 

Sm. Med. Ev.Smith’s Medical Evidence. 

Sm. Med. Wit.Smith’s Medical Witnesses. 

Sm. Mer. L.Smith on Mercantile Law. 

Sm. Nuis.Smith on Nuisances. 

Sm. Pro. L.Smith on Probate Law. 

Sm. Recr.Smith on Receivers. 

Sm. and G.Smale and Giffard’s Reports, English Chancery. 

Sm. and M.Smedes and Marshall’s Reports, Mississippi. 

Sm. and M. Chy.Smedes and Marshall’s Reports, Mississippi Chancery. 

Smith K. P.Smith’s Reports, King’s Bench, 

Smith E. D., or E. D. Smith. ...E. D. Smith Reports, New York. 

Smith P. F... ..P. F. Smith’s Penn. St. Reports. 

Smith and B. Rail. Cas.Smith and Bates’ Railway Cases. 

Smith Sher. Coron. and Const. .Smith’s Sheriffs, Coroners and Constables. 

Smith and Bat.Smith and Batty’s Reports, Irish K. B. 

Smyth Home.Smyth on Homesteads. 

Smythe.Symthe’s Reports, Irish Common Pleas. 

Sneed.Sueed’s Reports, Tennessee. 

Snell Eq..Snell’s Equity. 

Snow. Pol. Off. and Const.Snowdon’s Police Officer and Constable. 

Sny. Not.Snyder on Notaries. 

Sny. Rel. Corp.Snyder on Religious Corporations. 

South.Southard’s Reports, New Jersey. 

South. L. J.Southern Law Journal, American. 

South. L. Rev.Southern Law Review, “ 

Sp. L.Mootesquieu’s Esprit de Lois. 

Spald. Copy.Spalding on Copyright. 

Spald. Pr.Spalding’s Practice. 

Spear Extr .Spear on Extradition. 

Spear Leg. Tend.Spear on Legal Tender. 

Spearm. Highw.Spearman on Highways. 

Spear.Spear’s Reports, South Carolina- 

Spear’s Eq.Spear’s Equity Reports, South Carolina. 

Spec. L. Cas.Special Law Cases, English. 

Spel., or Spelm.Spelman’s Glossary. 

Spence Eq. Jur.Spence’s Equitable Jurisdiction. 

Spence Sci. Ev.Spence on Scientific Evidence. 

Spencer.Spencer’s Reports, New Jersey. 

Spike Mast, and Serv.Spike’s Master and Servant. 

Spinks.Spinks’s Reports, English Admiralty. 

Spinks Pri. Cas.Spinks’s Prize Cases, English Admiralty. 

Spooner Tr. Jur.Spooner’s Trial by Jury. 

Spott..Spottiswood’s Reports, Scotch Court of Session. 

Spott. St.Spottiswood’s Styles. 

Sprague.Sprague’s Admiralty Decisions, Dist. Mass., United States 

Sprague Int. L.Sprague’s International Law. 

Sprague Spec. Perf.Sprague on Specific Performance. 

St.Stair’s Institutes of the Law of Scotland. 

8t. Ecc. Cas.Stillingfleet’s Ecclesiastical Cases. 

St. Germain.St. Germain’s Doctor and Student. 

8t. Tr.State Trials. 

Stager R. and B. L.Stager’s Road and Bridge Laws. 

Stair.Stair’s Reports, Scotch Court of Session. 

Stair Inst.Stair’s Institutes of the Law of Scotland. 

Stair Pr.Stair’s Principles of the Laws of Scotland. 
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St;vnt.Stanton, Ohio Reports. 

Stunt.. Exr.Stanton on Executors. 

Star Ch. Cas..Star Chamber Coses. 

Stark. Cr. L.Starkie’e Criminal Law. 

Stark. Cr. PI.Starkie’s Criminal Pleadings. 

Stark. Ev.Starkie’s Evidence. 

Stark, N. P.Sturkie’s Nisi Prius Reports, English* 

Stark, Slaud..Starkie on Slander. 

Stark. Jur. Tr.Starkie on Trial by Jury. 

Starl. Crim. L. Ind.Starling’s Criminal Law of India. 

Stat, at L./.United States Statutes at Large. 


1C ... ... uuivu a a mi j, 

Stath. Abr.Statham’s Abridgment. 

Staund. P. C. and P.Staundeford’s Pleas of the Crown and Prerogative. 

Stearns R. Act.Stearns on Real Actions. 

Steph. Com.Stephen’s Commentaries. 

Steph. Cr. L.Stephen’s Criminal Law. 

Steph. Dig. Ev.Stephen’s Digest of Evidence. 


Steph. Joint St. Co.Stephen’s Joint Stock Companies. 

Steph. PI.Stephen on Pleading. 

Steph. Hist. Cr. L.Stephen’s History of Criminal Law in England. 

Steph. Sum. Cr. L.Stephen’s Summary of Criminal Law. 

Sterl. Lect.Sterling’s Lectures on the Philosophy of Law. 

Stev. Arb.Stevens on Arbitration. 

Stev. Av.Stevens on Average. 

Stew, or Stewart.Stewart’s Alabama Reports. 

Stew. Adm. L. C.Stewart’s Vice-Admiralty Reports, Nova Scotia. 

Stew. Chy.Stewart’s New Jersey Equity Reports, 28-32. 

Stew, and P.Stewart and Porter’s Reports, Alabama. 

Stew, and C. Husb. and W.Stewart and Cary on Husband and Wife. 

Stick. Spec. Perf.Stickney on Specific Performance. 

Stimp. G1.Stimpson's Law Glossary. 

St. Leon. Prop. L.St. Leonard’s Property Law. 


Stockt. Ch. or Stockt.Stockton’s Reports, New Jersey, Equity, 2-11. 

Stokes Lien A ttys.Stokes on Lien of Attorneys. 

Scorer and H. Abort.Storer and Heard on Criminal Abortion. 


Story. 

Story Ag. 

Story Bail. 

Story Bills. 

Story Civ. PI. 

Story Conf. L. 

Story Const. 

Story Cont. 

Story Eq. Jur. 

Story Eq. PI. 

Story Part. 

Story Prom. N. 

Story Sales. 

Str. or Stra. 

Strange Sir T....... 

Stringfellow. 

Strob... 

Strob. Eq. 

Strode. 

Stuart L. C. Adm... 
Stuart L. C. K. B... 
Stuart, M. and P.... 
Stubbs’s Const. Hist. 
Stubbs's Sel. Char... 

O A — 


a. 

Sug. Pr... 

Sug. Pr. S. 

Sug. V. and P... 

Sumn. 

Suth. Dam. 

Sutton Tram. Act 


■.Story’s United States Reports, 1st Circuit 

.Story on Agency. 

....... .Story on Bailments 

.Story on Bills of Exchange. 

.Story on Civil Pleading. 

.Story on the Conflict of Laws. 

.Story on the Constitution. 

.Story on Contracts. 

.Story’s Equity Jurisprudence. 

.Story’s Equity Pleadings. 

.Story on Partnership. 

.........Story on Promissory Notes. 

.Story on Sales. 

.Strange’s Reports, King’s Bench. 

.Sir T. StraDge’s Reports, East Indies. 

.Stringfellow’s Reports, Missouri. 

.Strobhart’s Reports, South Carolina. 

.Strobhart’s Equity Reports, South Carolina. 

..Strode’s Reports, English. 

.Stuart’s Reports, Lower Canada, Admiralty. 

.Stuart’s Reports, Lower Canada. K. B. 

.Stuart, Milne and Peddic’s Reports, Scotch. 

.Stubbs’s Constitutional History. 

.Stubbs’s Select Charters. 

.Styles’s Reports, King’s Bench. 

.Sugden on Powers. 

.Sugden on Law of Property. 

.Sugden on Property Statutes. 

.Sugden on Vendors and Purchasers. 

.Sumner’s Reports, 1st Circuit, United States. 

.Sutherland on Damages. 

..Sutton’s Tramway Acts. 
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Swa. Ad. 

8wa. and Tr. 

Swan. 

Swan PI. and Prec. 

Swana. 

Sweeny. 

Sweet Prec. Con. 

Sweet Wills. 

Swift Ev. 

Swin. 

Swin. Spou. 

Swint. 

Sy me. 

T. B. Monr. 

T. Jones. 

T. R. 

T. Raym. 

T. U. P. Charlton. 

T. and M. 

Talb. 

Tarnl. 

Taney. 

Tapp. 

Tapp. Maint. and Champ. 

Tapp. Mand. 

Taaw.-L. Const. Hist. 

Taun. 

Tayl. Bankr. Am. 

Tayl. Bankr. Eng. 

Tayl. Civ. L. 

Tayl. Eq. 

Tayl. Ev. 

Tayl. Ex. and Adm. 

Tayl. L. and T. 

Tayl. Law Gloss. 

Tayl. Med. Jur. 

Tayl. N. C. 

Tayl. Term. 

Tayl. Poi. 

Tayl. Wills. 

Tayl. Prin. Med. Jur. 

Tayl. U. C. 

Tayl. Wind. Cos. 

Tegge’s Wills. 

Temp, and M. 

Temp. 

Tenn... 

Tenn. Ch. 

Tenn. Leg. Repr. 

Term.. 

Term (N. C.). 

Tex.. 

Tex. App. 

Tex. L. J^.* *. .*. a 

Tex. Supp. 

Thach. Cr. Cas. 

Thatch. Prac. 

Thay. Ev. 

Thel. Dig. 

Themis. 

Themis L. C. 

Theob. Sur. 

Theob. Wills. 

Thes. Brev. 

Tho m . L. C*.••«•«• .... ..... 

Thom. Mort. 

Thom. N. S. 

Thom. St. 

Thom. B. and N. 

Thomp. Ass. Man. 


.Swabey's Admiralty Reports, English. 

. Swabey & Tristram's Reports,English Probate and Divorce. 
.Swan’s Reports, Tennessee. 

.Swan’s Pleading and Precedents. 

.Swanston’s Reports, English Chancery. 

.Sweeny’s Superior Court Reports, New York. 

.Sweet’s Precedents in Conveyances. 

.Sweet on Wills. 

.Swift on Evidence. 

.Swinburne on Wills. 

.Swinburne on Spousals. 

.Swinton’s Reports, Scotch Justiciary. 

. Syme’s Reports, Scotch Justiciary. 

.T. B. Monroe’s Reports, Kentucky. 

,T. Jones’s Reports, English. 

.Term Reports (Durnford and East), King’s Bench. 

.SirT. Raymond’s Reports, English. 

,T. U. P. Charlton’s Reports, Georgia. 

a.Temple and Mew ’9 Reports,English Criminal Appeal Cases, 

.Talbot’s Reports, English Chancery. 

.Tamlyn’s Reports, Rolls. 

.Taney’s Decisions, United States, 4th Circuit. 

.Tappan’s Reports, Ohio N. P. 

.Tapp on Maintenance and Champerty. 

.Tapping on Mandamus. 

.Taswell-Langmead’s Constitutional Histoiy. 

..Taunton’s Reports, Common Pleas. 

.Taylor’s Bankruptcy, American. 

.Taylor’s Bankruptcy, English. 

.Taylor on Civil Law. 

.Taylor’s Equity Jurisprudence, Canada. 

.Taylor on Evidence. 

.Taylor on Executors and Administrators. 

.Taylor’s Landlord and Tenant. 

.Taylor’s Law Glossary. 

. Taylor’s Medical Jurisprudence. 

.Taylor’s North Carolina Reports. 

.Taylor’s Term Reports, North Carolina. 

.Taylor on Poisons. 

.Taylor’s Precedents of Wills. 

.Taylor’s Principles of Medical Jurisprudence. 

.Taylor’s Upper Canada Reports. 

.Taylor on Winding up Companies. 

.Tegge’s Wills. 

. Same as T. and M. above. 

.Tempore; time of. 

.Tennessee Reports. 

.Tennessee Chancery Reports. 

.Tennessee Legal Reporter. 

. Same as T. R. above. 

.Term Reports, North Carolina (Taylor). 

.Texas Reports. 

.Texas Reports, Court of Appeals, 

.Texas Law Journal. 

.25 Texas, Supplement. 

.Thacher’s Criminal Cases, Massachusetts. 

.Thatcher’s Digest of Practice Cases in Federal Courts. 
.Thayer on Evidence. 

. Thelwell’s Digest. 

.The American Themis. 

.La Themis, Lower Canada. 

.Theobald on Surety. 

.Theobald on Wills. 

.Thesaurus Brevium. 

. Thomas’s Leading Cases, Constitutional Law. 

.Thomas on Mortgages. 

.Thomson’s Reports, Nova Scotia. 

. Thomas on Leading Statutes. 

.Thomson on Bills and Notes, Scotland. 

.Thompson’s Assessor’s Manual. 
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Thomp. Carr.Thompson on Carriers of Passengers. 

Thomp. Char. Jur..Thompson on Charging Juries. 

Thomp. Highw.Thompson on Highways. 

Thomp. Homest.Thompson on Homestead and Exemption Laws. 

Thomp. L. Farm.Thompson’s Law of the Farm. 

Thomp. Liab. Off. Corp.Thompson on Liability of Officers of Corporations. 

Thomp. Liab. Stockh.Thompson on Liability of Stockholders of Corporations. 

Thomp. Nat. B. Cas.Thompson’s National Bank Cases. 

Thomp. Neg.Thompson’s Leading Cases on Negligence. 

Thomp. Prov. Rem.Thompson’s Provisional Remedies. 

Thomp. Tenu. Cas.Thompson’s Tennessee Cases. 

Thomp. aud B. Nat. Bk. Cas.. .Thompson and Browne’s National Bank Case* 

Thomp! and C.Thompson aud Cook's Reports, New York. 

Thomp. and M. Jur.Thompson and Merriam on Juries. 

Thring Joint S. Co.Thring’s Joint Stock Companies. 

Throop Fr.Throop on Frauds. 

Throop Verb. Ag.Throop on Validity of Verbal Agreements. 

Tidd Forms.Tidd’s Forms of Pleadings, &c. 

Tidd.Tidd’s Practice. 

Till...Tiffany’s Reports, New York. 

Tiff. Gov.Tiffany on Government. 

Tiff. Jus.Tiffany’s Justice’s Guide. 

Tiff. Cr. L.Tiffany’s Criminal Law. 

Tiff, and B. Tr.... .Tiffany and Bullard on Trusts. 

Tiff, and Sm. Pr.Tiffany and Smith’s Practice. 

Till, and Shear. Pr.Tillinghast and Shearman’s Practice. 

Till, and Y. Wr. Er.Tillinghast and Yeates on Writs of Error. 

Tinw.Tin wall’s Reports, Scotch Court of Session. 

Todd. Pari. Gov.Todd’s Parliamentary Government in England. 

Todd Gov. Col.Todd’s Parliamentary Government in British Colonies. 

Toll. Ex.Toller on Executors. 

Tomk. Inst.Tomkins’ Institutes of Roman Law. 

Tomk. and Jenck Comp.Tomkins and Jenckins’ Compendium. 

Tom. L. Die.Tomlin’s Law Dictionary. 

Toth.Tothill’8 Reports, English Chancery. 

Town. Com. L.Townsend’s Commercial Law. 

Town. St. Tr.Townsend’s Modern State Trials. 

Townsh. S. and L.Townshend on Slander and Libel. 

Town&h. Sum. Pro.Townshend on Summary Proceedings. 

Towle Const.Towle on Constitution of United States. 

Train and H.Train and Heard’s Precedents of Indictments. 

Tram. Index.Trammel’s Index to American Reports. 

Tray. Max.Trayher’s Latin Maxims. 

Tread.Treadway’s Reports, South Carolina Constitutional Court 

Trem. PL Cr.Tremain’s Pleas of the Crown. 

Trin. T., or T. T.Trinity Term. 

Trist. Prob. Prac... .Tristram’s Probate Practice. 

Troub. L. P.Troubat on Limited Partnership. 

Troub. and H. Prac.Troubat and Haly’s Practice. 

Trow. Churches.Trower’s Law, Building of Churches. 

Trow. Deb. and C.Trower’s Debtor and Creditor. 

Trow. Man., or Trow. Eq.Trower’s Manual, Prevalence of Equity. 

Tuck. Sur.Tucker’s Surrogate Reports, New \ork 

Tuck. Sel. Cas.Tucker’s Select Cases, New Foundland. 

Tud. Char. Tr.Tudor on Charitable Trusts. 

Tud. Lead. Caa.Tudor’s Leading Cases, Mercantile and Maritime Law. 

Tud. Lead. Cas. R.P.Tudor’s Leading Cases on Real Property. 

Tud. Char. Us.Tudor on Charitable Uses. 

Tukelosan.Tuke on Insanity. 

Turn. Ch. Pr.Turner’s Chancery Practice. 

Turn. Pawns.Turner on Contract of Pawns. 

Turn. Tit.Turner on Quieting Titles. 

Turn, and R.Turner and Russell’s Reports, Euglish Chancery. 

Turn, and Ph.Turner and Phillips’ Reports, Englibh Chancery. 

Twiss L. N.Twiss on Law of Nations. 

Tyler.Tyler’s Reports, Vermont. 

Tyler Am. Ec. L.Tyler’s American Ecclesiastical Law. 

Tyler Bound. F. and W. L.Tyler’s Law of Boundaries, Fences and Window Lights. 

Tyler Elect.Tyler on Ejectment and Adverse Enjoyment. 

Tyler PU.Tyler on Fixtures. 
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Tyler Inf. and Cov 

Tyler Part. 

Tyler Us. 

Tyrw. PI. 

Tyrw. 

Tyng. 

Tyrw. and Q. 

tf C. 


U. C. App. 

U. B. 

U. B. P.... 
U. C. C. P.. 
U.* C. Cham. 




U. C. Chan. Ch. 

U. C. Ch. 

U. C. E. and A. 

U. 0. Iji J.. •........ >«... a 

U* C. L, J. Nk 9 k..44...44. 

U. C. O. S • * I k ■ k 4. 444 


U. C. Local Cts. Gaz 
U. C. Pr. 


U. C. Q. B • 4444444444444 , 

u. s. 

U. S. Jur. 

U. S. Dig. 

k S» Ti k j . 444.44 4 «. 44*44 

U. S. Rev. Stat. 

U. S. Stat. 

U. S. Stat. at L. 

Ulp. Fr. 

Underh. Torts. 

Underh. Tr. 

Upshur Fed. Gov. 

Upton Mar. W. and P_ 

Upton Tr. 

Urlin Tr.. 

Utah. 

V. C. 

V. and B. or Ves. and Bea 
V* and S. or Vern. and 9.. 

Va. Cas. 

Va. L. J. 


Van Heyth. 

Van Ness. 

Van Sant. Eq. Pr. 

Van Sant. PI. 

Vat. L. N. 

Vaugh . 

Vaux Dec. 

Vent. 

Verm. 

Vera. 

Vera, and 8. 

Verp. Cont. 

Ves.. 

Ves. Sen.. 

Ves. J. or Ves. 

Ve9. and B. 

Vet. Ent. 

Vet. N. Br. 

Viet. L. R. 

Viet. L. R. E. 

Viet. L. R. Law. 

Viet. L. R Min. 

Viet. L. T. 

Vid. Ent. 

Vin. Abr. 

Yin. Crit. and Lib. 


.. .Tyler on Infancy and Coverture. 

.. .Tyler on Partnership. 

.. .Tyler on Usury, Pawn 9 and Loans, 

...Tyrwbitt on Pleadings. 

.. .Tyrwhitt’s Reports, Exchequer. 

.. .Tyng’s Reports, Massachusetts. 

. .Tyrwhitt and Granger’s Reports, Exchequer. 

...Upper Canada. 

... “ “ Court Appeals. 

...Upper Bench. 

... Upper Bench Precedents. 

.. .Upper Canada Common Pleas Reporta 
.. .Upper Canada Chambers Reports. 

.. .Upper Canada Chancery Chambers. 

.. .Upper Canada Chancery Reports. 

.. .Upper Canada Error and Appeal Reports. 

.. .Upper Canada Law Journal. 

“ “ “ “ New Series. 

.. .Upper Canada Queen’s Bench and Practice Reports, Old 
Series. 

.. .Upper Canada King’s Bench Reports. 

.. .Upper Canada Local Courts Gazette. 

.. .Upper Canada Practice Reports. 

.. .Upper Canada Queen’s Bench Reports. 

...United States Reports. 

.. .United States Jurist, District of Columbia. 

.. .United States Digest. 

...United States Law Journal. 

.. .United States Revised Statutes to 1873. 

...United States Statutes. 

.. .United States Statutes at Large 1789-1870. 

... Ulpian’s Fragments. 

...Underhill on Torts. 

. 4 .Underhill on Trusts. 

.. .Upshur on the Federal Government. 

.. .Upton’s Maritime Warfare and Prize. 

.. .Upton on Trade Marks. 

.. .Urlin’s Office of Trustee. 

.. .Utah Territorial Reports, 

.. .Vice Chancellor. 

.. .Vesey and Beames' Reports, English Chancery. 

.. ..Vernon and Scriven’s Reports, Irish King’s Bench. 

.. .Virginia Cases. 

... Virginia Law Journal. 

... Van Heythuysen’s Equity Draftsman. 

...Van Ness’s Reports, United States District Court. 

...Van Santvoord’s Equity Practice. 

.. .Van Santvoord’s Pleadings. 

... Vattel’s Law of Nations. 

.. .Vaughan’s Reports, Common Pleas, English. 

... Vaux’s Decisions, Philadelphia. 

...Ventris’s Reports, English K. B. 

.. .Vermont. 

.. * Vernon’s Reports, English Chancery. 

.. .Same as V. and S, above. 

...Verplanck on Contracts. 

...Vesey, English Chancery. 

...Vesey Senior’s Reports, English Chancery. 

... Vesey Junior’s Reports, English Chancery. 

.. * Same as V. and B. above. 

.. .Old book of Entries. 

.. .Old Natura Brevium. 

... Victorian Law Reports. 

... Victorian Law Reports; Equity. 

. ..Victorian Law Reports, Law. 

...Victorian Law Reports, Mining. 

... Victorian Law Times. 

.. .Vidian’s Entries. 

... Viner’s Abridgment. 

.. .Vincent’s Criticism and Libel. 
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Vin. Sup.Vincr’s Supplement. 

Yirgr.Virgin’s Reports, Maine. 

Virg. L. J.V..Virginia Law Journal. 

Yoet....Voet’s Pandects. 

Von Holst Const. Hist.Von Holst’s Constitutional History of the United Statoa. 

Von Ihr. Strug...Von Ihring's Struggle for Law. 

Voorhies Code.Voorhies’s Code. 

Vr. or Vioorn.Vroom’s New Jersey Law Reports, 90-42. 

Vsi.Versus; against. 

\ r t.Vermont Reports. 

W. 1* W. 2...Statutes Westminster, 1, 2. 

Bi.W. Blackstoue’s Reports, English K. B. 

W II aud Q .Welsbv, Hurlstone and Gordon’s Reports, Exchequer. 

w! Jones.W. Jones's Reports, K. B. 

W. Kel.W. Kelynge’s Reports, English Chancery. 

W. N... .Weekly ^fotes of Cases, English. 

W. N. (Peun).Weekly Notes of Cases, Pennsylvania. 

\V. R..Weekly Reporter, All the Courts, England. 

W. Rob. Adm.Wm. Robinson's Admiralty Reports, English. 

w! and S.Watts and Sergeant's Reports, Pennsylvania. 

W. and S. App.Wilson and Shaw’s Reports, House of Lords. 

W. Va.West Virginia Reports. 

W. W. andD.Willmore, Wollaston and Davison’s Reports, Q. B. 

W. W. and D. B. C.Willmore, Wollaston and Davison’s Reports, Bail Court. 

W. W. and H.Willmore, Wollaston and Hodges’Re ports. Queen's Bench. 

W. W. and H. B. C.Willmore, Wollaston and Hodges’ Reports, Bail Court, 

Wade Code, Poor.Wade's Code, Relating to the Poor. 

Wade Elec. Code.Wade's Election Code. 

Wade Not.Wade on the Law of Notice. 

Wade Ret. L.Wade on Retroactive Laws. 

Wadd, Dig.Waddilove's Digest, English Ecclesiastical Courts. 

Wait Ac. aud Def.Wait’s Actions and Defenses. 

Wait Civ. Code.Wait’s Civil Code. 

Wait’s Code.Wait's Annotated Code. 

Wait's L. and Pr. Just. Ct.Wait’s Law and Practice, Justices’ Courta.) 

Wait Prac.Wait’s Practice. 

Waif. Railw.Walford on Railways. 

Walk Am. L.Walker's American Law. 

Walk. Bank..Walker on Banking. 

Walk. Chan, or Walk. Ch.Walker’s Chancery Reports, Michigan. 

Walk. Ext .Walker on Executors. 

Walk. L. Mar. Worn.Walker’9 Law* of Married Women. 

Walk. (Miss.).Walker's Mississippi Reports. 

Walk. Wills.Walker’s Law of Wills. 

Wall.Wallace's Reports, United States Supreme Court 

Wall. C. C.Wallace’s Reports. United States 3rd Circuit. 

Wall. Jr.Wallace Jr.'s Reports, United States 3rd Circuit. 

Wall. (Pa.).Wallace’s Pennsylvania Legal Intelligencer Reports 

Wall. Reprs.Wallace's Reporters. 

Wallis.Wallis’s Reports, Irish Chancery. 

Walp. Rub.Walpole's Rubric, Common Law, 

Walter Lim.Walter's Statute of Limitations. 

Walter Trust.Walter's Law for the Relief of Trustees. 

Wap. Pro. Rem.Waple9 on Proceedings in Rem. 

Ward Bell, and Neut.Ward on Belligerents and Neutrals. 

Ward Invest.Ward on Investments. 

Ward L. Nat..Ward’s Law of Nations. 

Ward Leg. Ward on Legacies. 

Warden.Warden’s Ohio State Reports. 

Ward. Week. L. Gaz.Warden’s Weekly Law Gazette. 

Ware.Ware's United States Reports, District of Maine. 

Warren Dut. Attys.Warren’s Duties of Attorneys 

Warren Elec.Warren’s Manual on Elections. 

Warren L. Stud.Warren’s Law Studies. 

Warring. Pari. L.Warrington’s Manual of Parliamentary Law. 

Warry Railw. Rat.Warry’s Law of Railway Rating. 

Wash, or Wash. C. C...Washington’s United States Reports, 3rd Circuit. 

Wash. Jur.Washington Jurist. 

Wash. L. Repr.Washington Law Reporter. 

Wash. T.Washington Territory Reports 
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Wash. Va.Washington’s Virginia Reports. 

Washb.Washburn’s Reports, Vermont. 

Washb. Cr. L.Washburn’s Outlines of Criminal Law. 

Washb. Eas.Washburn on Easements. 

Washb. Lect.Washburn’s Lectures. 

Washb. Real Property.Washburn on Real Property. 

Wat. Ed. Inj.Waterman’s Eden on Injunctions. 

Wat. Set-off.Waterman on Set-off, Recoupment and Counterclaim. 

Wat. Spec. Perf.Waterman on Specific Performance. 

Wat. Tresp.Waterman on Trespass. 

Wat. U. S. Cr. Dig.Waterman's U. S. Criminal Digest. 

Watk. Conv.Watkins on Conveyancing. 

Watk. Cop.Watkins on Copyholds. 

Watk. Desc.Watkins on Descents. 

Wats. Arb.Watson on Arbitration. 

Wats. Eq.Watson on Equity. 

Wats. Med. Jur.Watson’s Medical Jurisprudence of Homicide. 

Wats. Sher.Watson on Sheriffs. 

Watts.Watts’s Pennsylvania Reports. 

Watts Pub. Comp.Watts’s Promoters of Public Companies. 

Watts and S.Watts and Sergeant’s Pennsylvania Reports. 

Weale Diet.Weale’s Dictionary of Terms. 

Weath. Comp. D.Weatherfield on Composition Deeds. 

Weath. Prob. G.Weatherly’s Probate Guide. 

Webb, A’B. and W. Eg..Webb, A’Beckettand Williams’s Equity Reports, Victoria. 

Webb, A’B, andW. I. P. and M.. Webb, A’Beckett and Williams’s Insolvency, Probate and 

Matrimonial Reports, Victoria. 

Webb, A'B. and W. Law.Webb, A’Beckett and Williams’s Law Reports, Victoria. 

Webb, A’B. and W. Min.Webb, A’Beckettand Williams’s Mining Reports, Victor in. 


Wedg. Gov.Wedgwood on Government. 

Wedg. and H. Not..Wedgwood and Homans on Notaries. 

Weeks A ttys.Weeks on Attorneys. 

Weeks Dam. laj. .Weeks’s Damnum Absque Injuria. 

Weeks Dep.Weeks on Depositions. 

Weeks Min. Cl.Weeks on Mining Claims. 

Weekl. Cin. L. Bull.Weekly Cincinnati Law Bulletin. 

Week. Dig.Weekly Digest, New York. 

Weekl. Jur.Weekly Jurist, Bloomington, Illinois. 
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INTRODUCTION 


OF THE STUDY, NATURE AND EXTENT OF THE LAWS OF ENGLAND. 


SECTION 1. 

ON THE STUDY OF THE LAW* 


Mb. Vice-Chancellor and Gentlemen of the University: 

The general expectation of so numerous and respectable an audience, the 
novelty, and (I may add) the importance of the duty required from this chair, 
must unavoidably be productive of great diffidence and apprehensions in him 
who has the honor to be placed in it. He must be sensible how much will 
depend upon his conduct in the infancy of a study, which is now first adopted 
by public academical authority, which has generally been reputed (however 
unjustly) of a dry and unfruitful nature, and of which the theoretical, elemen¬ 
tary parts have hitherto received a very moderate share of cultivation. He 
cannot but reflect, that, if either his plan of instruction be crude and injudicious, 
or the execution of it lame and superficial, it will cast a damp upon the further 
progress of this most useful and most rational branch of learning, and may 
defeat for a time the *public-spirited design of our wise and munificent r* 
benefactor. And this he must more especially dread, when he feels by L J 
experience how unequal his abilities are (unassisted by preceding examples) to 
complete, in the manner he could wish, so extensive and arduous a task; since 
he freely confesses that his former more private attempts have fallen very short 
of his own ideas of perfection. And yet the candour he has already experienced, 
and this last transcendent mark of regard, his present nomination by the free 
and unanimous suffrage of a great and learned university (an honour to be ever 
remembered with the deepest and most affectionate gratitude), these testimonies 
of your public judgment must entirely supersede his own, and forbid him to 
believe himself totally insufficient for the labour at least of this employment. 
One thing he will venture to hope for—and it certainly shall be his constant 
aim—by diligence and attention, to atone for his other defects: esteeming that 
the best return which he can possibly make for your favourable opinion of his 
capacity will be his unwearied endeavours in some little degree to deserve it. 

The science thus committed to his charge, to be cultivated, methodized and 
explained, in a course of academical lectures, is that of the laws and constitution 
of our own country—a species of knowledge in which the gentlemen of Eng¬ 
land have been more remarkably deficient than those of all Europe besides. In 
most of the nations on the continent, where the civil or imperial law, under 
different modifications, is closely interwoven with the municipal laws of the 
land, no gentleman, or at least no scholar, thinks his education is completed till 
he has attended a course or two of lectures, both upon the Institutes of Justinian 

•Read in Oxford at the opening of the VInerian lectures, 25th of October. 1758. The author had been 
elected first Vinerlan professor the 20th of October previously. 
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and the local constitutions of his native soil, under the very eminent professors 
that abound in their several universities. And in the northern parts of our 
own island, where also the municipal laws are frequently connected with the 
civil, it is difficult to meet with a person of liberal education, who is destitute 
of a competent knowledge in that science which is to be the guardian of his 
natural rights and the rule of his civil conduct. 

r* n *Nor have the imperial laws been totally neglected even in the English 
L J nation. A general acquaintance with their decisions has ever been deserv¬ 
edly considered as no small accomplishment of a gentleman; and a fashion has 
prevailed, especially of late, to transport the growing hopes of this island to 
foreign universities, in Switzerland, Germany and Holland; which, though infi¬ 
nitely inferior to our own in every other consideration, have been looked upon 
as better nurseries of the civil, or (which is nearly the same) of their own muni¬ 
cipal law. In the mean time, it has been the peculiar lot of our admirable 
system of laws to be neglected, and even unknown, by all but one practical 
profession; though built upon the soundest foundations, and approved by the 
experience of ages. 

Far be it from me to derogate from the study of the civil law, considered 
(apart from any abiding authority) as a collection of written reason. No man 
is more thoroughly persuaded of the general excellence of its rules and the usual 
equity of its decisions, nor is better convinced o t its use as well as ornament to 
the scholar, to the divine, the statesman, and even the common lawyer. But 
we must not carry our veneration so far as to sacrifice our Alfred and Edward 
to the names of Theodosius and Justinian; we must not prefer the edict of the 
praetor, or the rescript of the Roman emperor to our own immemorial customs, 
or the sanctions of an English parliament; unless we can also prefer the des¬ 
potic monarchy of Rome and Byzantium, for whose meridians the former were 
calculated, to the free constitution of Britain, which the latter are adapted to 
perpetuate. 

Without detracting, therefore, from the real merits which abound in the 
imperial law, I hope I may have leave to assert, that if an Englishman must 
be ignorant of either the one or the other, he had better be a stranger to the 
Roman than the English institutions. For I think it an undeniable position, 
r* fi i that a competent knowledge of the laws of that society *in which we 
L -I live, is the proper accomplishment of every gentleman and scholar; a 
highly useful, I had almost said essential, part of liberal and polite education. 
And in this I am warranted by the example of ancient Rome; where, as Cicero 
informs us, (a) the very boys were obliged to learn the twelve tables by heart, 
as a carmen necessarium or indispensable lesson, to imprint on their tender 
minds an early knowledge of the laws and constitution of their country. 

But, as the long and" universal neglect of this 6tudy with us in England 
seems in some degree to call in question the truth of this evident position, it 
shall therefore be the business of this introductory discourse, in the first place 
to demonstrate the utility of some general acquaintance with the municipal law 
of the land, by pointing out its particular uses in all considerable situations of 
life. Some conjectures will then be offered with regard to the causes of neglect¬ 
ing this useful study, to which will be subjoined a few reflections on the 
peculiar propriety of reviving it in our own universities. 

And, first, to demonstrate the utility of some acquaintance with the laws of 
the land, let us only reflect a moment on the singular frame and polity of that 
land which is governed by this system of laws; a land, perhaps the only one in 
the universe, in which political or civil liberty is the very end and scope of 
the constitution. (&) This liberty, rightly understood, consists in the power (l) 


the constitution. (&) This liberty, rightly understood, consists in the j 
of doing whatever the laws permit; (c) which is only to be effected by i 

(a) Ds Legg. 2, 88. (6) Montesq. Ssp. L. 1.11 c. B. 

(c) Facultas ejiu, quod caique facer c libet nisi quid vi, autjure prohibetvr. hut. L 8.1 


(1) See note, port, 126; also Oooley, Principles of Const. Law, 
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conformity of all orders and degrees to those equitable rules of action by 
which the meanest individual is protected from the insults and oppression of 
the greatest. As, therefore, every subject is interested in the preservation of 
the laws, it is incumbent upon every man to be acquainted with those at least 
with which he is immediately concerned; lest he incur the censure, as well as 
inconvenience, of living in society without knowing the obligations which it 
lays him under. And thus much may suffice for ^persons of inferior r^-. 
condition, who have neither time nor capacity to enlarge their views J 
beyond that contracted sphere in which they are appointed to move. But 
those, on whom nature and fortune have bestowed more abilities and greater 
leisure, cannot be so easily excused. These advantages are given them, not for 
the benefit of themselves only, but also of the public: and yet they cannot, in 
any scene of life, discharge properly their duty either to the public or them¬ 
selves, without some degree of knowledge in the laws. To evince this the 
more clearly, it may not be amiss to descend to a few particulars. 

Let us therefore begin with our gentlemen of independent estates and for¬ 
tune, the most useful as well as considerable body of men in the nation; whom 
even to suppose ignorant in this branch of learning is treated by Mr. Locke ( d ) 
as a strange absurdity. It is their landed property, with its long and volumi¬ 
nous train of descents and conveyances, settlements, entails, and incumbrances, 
that forms the most intricate and most extensive object of legal knowledge. 
The thorough comprehension of these, in all their minute distinctions, is per¬ 
haps too laborious a task for any but a lawyer by profession; yet still the 
understanding of a few leading principles, relating to estates and conveyancing, 
may form some check and guard upon a gentleman’s inferior agents, and pre¬ 
serve him at least from very gross and notorious imposition. 

Again, the policy of all laws has made some forms necessary in the wording 
of last wills and testaments, and more with regard to their attestation. An 
ignorance in these must always be of dangerous consequence to 6uch as, by 
choice or necessity, compile their own testaments without any technical assist¬ 
ance. Those who have attended the courts of justice are the best witnesses 
of the confusion and distresses that are hereby occasioned in families, and of 
the difficulties that arise in discerning the true meaning of the testator, or, 
sometimes, in discovering any meaning at all; so that in the end, his estate 
*may often be vested quite contrary to these his enigmatical intentions, r -i 
because, perhaps, he has omitted one or two formal words, which are J 
necessary to ascertain the sense with indisputable legal precision, or has exe¬ 
cuted his will in the presence of fewer witnesses than the law requires. 

But, to proceed from private concerns to those of a more public consideration. 
All gentlemen of fortune are, in consequence of their property, liable to be 
called upon to establish the rights, to estimate the injuries, to weigh the accu¬ 
sations, and sometimes to dispose of the lives, of their fellow-subjects, by 
serving upon juries. In this situation they have frequently a right to decide, 
and that upon their oaths, questions of nice importance, in the solution of which 
some legal skill is requisite; especially where the law and the fact, as it often 
happens, are intimately blended together. And the general incapacity, even of 
our best juries, to do this with any tolerable propriety, has greatly debased 
their authority; and has unavoidably thrown more power into the bands of the 
judges, to direct, control, and even reverse their verdicts, than perhaps the 
constitution intended. 

But it is not as a juror, only, that the English gentleman is called upon to 
determine questions of right, and distribute justice to his fellow-subjects: it is 
principally with this order of men that the commission of the peace is filled 
And here a very ample field is opened for a gentlemau to exert his talents, by 
maintaining good order in his neighborhood; by punishing the dissolute and 
idle; by protecting the peaceable and industrious; and, above all, by healing 
petty differences, and preventing vexatious prosecutions. But, in order to attain 

(d) Education, Sec. 197. 
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these desirable ends, it is necessary that the magistrate should understand his 
business, and have not only the will, but the power also (under which must be 
included the knowledge), of administering legal and effectual justice. Else 
when he has mistaken his authority, through passion, through ignorance, or 
r 'i absurdity, he will be the object of ^contempt from his inferiors, and of 
L J censure from those to whom he is accountable for his conduct. 

Yet farther: most gentlemen of considerable property, at some period or 
other in their lives, are ambitious of representing their country in parliament; 
and those, who are ambitious of receiving so high a trust, would also do well 
to remember its nature and importance. They are not thus honorably distin¬ 
guished from the rest of their fellow-subjects, merely that they may privilege 
their persons, their estates, or their domestics; that they may list under party 
banners; may grant or withhold supplies; may vote with or vote against a 
popular or unpopular administration; but upon considerations far more inter¬ 
esting and important. They are the guardians of the English constitution; 
the makers, repealers and interpreters of the English law; delegated to watch, 
to check, and to avert every dangerous innovation, to propose, to adopt, and to 
cherish any solid and well-weighed improvement; bound by every tie of nature, 
of honor and of religion, to transmit that constitution and those laws to their 
posterity, amended if possible, at least without any derogation. And how 
unbecoming must it appear in a member of the legislature to vote for a new 
law, who is utterly ignorant of the old! what kind of interpretation can he bo 
enabled to give, who is a stranger to the text upon which he comments! 

Indeed, it is perfectly amazing that there should be no other state of life,, 
no other occupation, art or science, in which some method of instruction is not 
looked upon as requisite, except only the science of legislation, the noblest and 
most difficult of any. Apprenticeships are held necessary to almost every art, 
commercial or mechanical: a long course of reading and study must form the 
divine, the physician, and the practical professor of the laws: but every man 
of superior fortune thinks himself bom a legislator. Yet Tully was of a differ- 
ol ent °P^ on * “ It is *necessary,” says he, (e) “for a senator to be thor- 
L -I oughly acquainted with the constitution; and this,” he declares, “is a 
knowledge of the most extensive nature; a matter of science, of diligence, of 
reflection; without which no senator can possibly be fit for his office.” 

The mischiefs that have arisen to the public from inconsiderate alterations in 
our laws, are too obvious to be called in question ; and how far they have been 
owing to the defective education of our senators, is a point well worthy thfr 
public attention. The common law of England has fared like other venerable 
edifices of antiquity, which rash and inexperienced workmen have ventured to 
new-dress and refine, with all the rage of modern improvement. Hence, 
frequently its symmetry has been destroyed, its proportions distorted, and its 
majestic simplicity exchanged for specious embellishments and fantastic novel¬ 
ties. For, to say the truth, almost all the perplexed questions, almost all the 
niceties, intricacies, and delays (which have sometimes disgraced the English 
as well as other courts of justice), owe their original not to the common law 
itself, but to innovations that have been made in it by acts of parliament, 

“ overladen (as Sir Edward Coke expresses it) (f) with provisoes and additions, 
and many times on a sudden penned or corrected by men of none or very little 
judgment in law.” This great and well experienced judge declares, that in all 
his time he never knew two questions made upon rights merely depending upon 
the common law ; and warmly laments the confusion introduced by ill-judging 
and unlearned legislators. “But if,” he subjoins, .“acts of parliament were 
after the old fashion penned, by such only as perfectly knew what the common 
law was before the making of any act of parliament concerning that matter, as 
also how far forth former statutes had provided remedy for former mischiefs 

(e) Db Leaf;. 3. 18. E$t senatori necessarium nosse rempublicam ; idque late patet :—aenus hoc omne 
BcUntios diligentict , memories est; Bine quo paratus esse senator nuUo pacto potest, (/) S Rep. Pref. 
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ami defects, discovered by experience ; then should very few questions in law 
arise, *and the learned should not so often and so much perplex their 
heads to make atonement and peace, by construction of law, between L J 
insensible and disagreeing words, sentences, and provisoes, as they now do.” 
And if this inconvenience was so heavily felt in the reign of Queen Elizabeth, 
vou may judge how the evil is increased in later times, when the statute book 
is swelled to "ten times a larger bulk, unless it should be found that the penners 
of our modern statutes have proportionately better informed themselves in the 
knowledge of the common law. 

Wliatls said of our gentlemen in general, and the propriety of their applica¬ 
tion to the study of the laws of their country, will hold equally strong or still 
stronger with regard to the nobility of this realm, except only in the article of 
serving upon juries. But, instead of this, they have several peculiar provinces 
of far greater consequence and concern ; being not only by birth hereditary 
counsellors of the crown, and judges upon their honour of the lives of their 
brother peers, but also arbiters of the property of all their fellow-subjects, and 
that in the last resort. In this, their judicial capacity, they are bound to decide 
the nicest and most critical points of the law; to examine and correct such errors 
as have escaped the most experienced sages of the profession, the lord-keeper, and 
the judges of the courts of Westminster. Their sentence is final, decisive, irrev¬ 
ocable; no appeal, no correction, not even a review can be had; and to their 
determination, whatever it be, the inferior courts of justice must conform ; 
otherwise the rule of property would no longer be uniform and steady. 

Should a judge in the most subordinate jurisdiction be deficient in the 
knowledge of the law, it would reflect infinite contempt upon himself, and 
disgrace upon those who employ him. And yet the consequence of his igno¬ 
rance is comparatively very trifling and small; his judgment may be examined, 
and his errors rectified by other courts. But how much more serious and 
affecting is the case of a superior judge, *if, without any skill in the laws, 
he will boldly venture to decide a question upon which the welfare and *- J 
subsistence of whole families may depend; where the chance of his judging right 
or wrong, is barely equal; and where, if he chances to judge wrong, he does an 
injury of the most alarming nature, an injury without possibility of redress. (2) 

Yet, vast as this trust is, it can nowhere be so properly reposed, as in the 
noble hands where our excellent constitution has placed it; and therefore placed 
it, because, from the independence of their fortune and the dignity of their 
station, they are presumed to employ that leisure which is the consequence of 
both, in attaining a more extensive knowledge of the laws than persons of 
inferior rank, and because the founders of our polity relied upon that delicacy 
of sentiment so peculiar to noble birth; which, as on the one hand it will 
prevent either interest or affection from interfering in questions of right, so, 
on the other, it will bind a peer in honour, an obligation which the law esteems 
equal to another’s oath, to be master of those points upon which it is his birth¬ 
right to decide. 

The Roman pandects will furnish us with a piece of history not inapplicable 
to our present purpose. Servius Sulpicius, a gentleman of the patrician order, 
and a celebrated orator, had occasion to take the opinion of Quintus Mutius 
Scaevola, the then oracle of the Roman law; but, for want of some knowledge 
in that science, could not so much as understand even the technical terms 
which his friend was obliged to make use of. Upon which, Mutius Sc©vola 


(2) By far the larger portion of all the judicial authority of the House of Lords was 
taken away when the Supreme Court of England was created in 1873. But long previous 
to that it had been customary, when judicial duties were to be performed, especially if 
appellate in their nature, for those peers who were not trained to the law, to abstain from 
taking any part. This left appeals to be decided by the “ Law Lords ” always very few in 
number. 
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could not forbear to upbraid him with this memorable reproof: (< 7 ) “ that it was 
a shame for a patrician, a nobleman, and an orator of causes to be ignorant of 
that law in which he was so peculiarly concerned.” This reproach made so 
deep an impression on Sulpicius, that he immediately applied himself to the 
F>fc to - ] 8tu dy of the law, wherein he arrived to that ^proficiency, that he left 
L J behind him about an hundred and four-score volumes of his own com¬ 
piling upon the subject, and became in the opinion of Cicero, (A) a much more 
complete lawyer than even Mutius Scaevola himself. 

I would not be thought to recommend to our English nobility and gentry to 
become as great lawyers as Sulpicius, though he, together with this character, 
sustained likewise that of an excellent orator, a firm patriot, and a wise, inde¬ 
fatigable senator; but the inference which arises from the story is this: that 
ignorance of the laws of the land hath ever been esteemed dishonorable in those 
who are intrusted by their country to maintain, to administer and to amend 
them. (3) 

But, surely, there is little occasion to enforce this argument any further to 
persons of rank and distinction, if we of this place may be allowed to form a 
general judgment from those who are under our inspection: happy that while 
we lay down the rule, we can also produce the example. You will therefore 
permit your professor to indulge both a public and private satisfaction, by bear¬ 
ing this open testimony, that, in the infancy of these studies among us, they 
were favoured with the most diligent attendance, and pursued with the most 
unwearied application, by those of the noblest birth and most ample patrimony, 
some of whom are still the ornaments of this seat of learning, and others, at a 
greater distance, continue doing honour to its institutions by comparing our 
polity and laws with those of other kingdoms abroad, or exerting their sena¬ 
torial abilities in the councils of the nation at home. 

Nor will some degree of legal knowledge be found in the least superfluous to 
persons of inferior rank, especially those of the learned professions. The clergy, 
in particular, besides the common obligations they are under in proportion to 
F*14l ^eir ran k and fortune, have also abundant reason, considered ^merely 
L ^ as clergymen, to be acquainted with many branches of the law, which 
are almost peculiar and appropriated to themselves alone. Such are the laws 
relating to advowsons, institutions and inductions; to simony and simoniacal 
contracts; to uniformity, residence and pluralities; to tithes and other ecclesi¬ 
astical dues; to marriages (more especially of late), and to a variety of other 
subjects, which are consigned to the care of their order by the provisions of 
particular statutes. To understand these aright, to discern what is warranted 
or enjoined, and what is forbidden by law, demands a sort of legal apprehen¬ 
sion, which is no otherwise to be acquired than by use and a familiar acquaint¬ 
ance with legal writers. 

(a) Ff. 1. 2. 2. $ 43. Turpt esse patricio, et nobili 9 et causa* or anti, jus »n quo versaretur ig nor arc. 

( h ) Brut . 41. 


(3) “One of the constitutions of our own King Alfred expressly required that his nobility 
should be instructed in the laws. Without this knowledge, indeed, a man will advance but 
vain and frivolous pretences to exercise the functions of a statesman or a legislator. It is 
true he may be eager enough to meddle with such matters; lie may indeed be ‘given to 
change ; 9 he may become, perhaps, a showy declaimer, fluent in the use of common-places 
—that is, if either house of parliament will tolerate his puerile inanities; he may possibly 
acquire credit on occasions of minor, of mere temporary or local interest and importance; 
but on the stirring, grand, national, constitutional questions, which are often so suddenly 
started, he will be, he needs must be, an inglorious mute; his 4 vote and influence * may be 
solicited by the contending parties, but nothing further will be expected or, indeed, per¬ 
mitted. Such information as is required on these occasions, however great may be his zeal 
or talents, or intense his desire of distinction, he neither has nor can get. No cram will 
suffice; nothing but the careful, leisurely acquisition of early years, assiduously kept up-— 
at once generating and justifying confidence and self-reliance—will enable a man to acquit 
himself on such occasions even creditably. And how often in these pregnant times do such 
occasions arise; what melancholy exhibitions are sometimes the consequence 1” Warren's 
Law Studies, 85. 
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For the gentlemen of the faculty of physic, I must frankly own that I see no 
special reason why they, in particular, should apply themselves to the study of 
the law unless in common with other gentlemen, and to complete the character 
of general and extensive knowledge; a character which their profession, beyond 
others, has remarkably deserved. They will give me leave however to suggest, 
and that not ludicrously, that it might frequently be of use to families, upon 
sudden emergencies, if the physician were acquainted with the doctrine of last 
wills and testaments, at least so far as relates to the formal part of their 
execution. 

But those gentlemen who intend to profess the civil and ecclesiastical laws, 
in the spiritual and maritime courts of this kingdom, are, of all men (next to 
common lawyers), the most indispensably obliged to apply themselves seriously 
to the study of our municipal laws. For the civil and canon laws, considered 
with respect to any intrinsic obligation, have no force or authority in this king¬ 
dom; they are no more binding in England than our laws are binding at Rome. 
But, as far as these foreign laws, on account of some peculiar propriety, have 
in some particular cases, and in some particular courts, been introduced and 
allowed by our laws, so far they oblige, and no farther; their authority being 
wholly founded upon that permission and adoption. In which we are not sin¬ 
gular in our ^notions; for even in Holland, where the imperial law is r*. 
much cultivated, and its decisions pretty generally followed, we are L J 
informed by Van Leeuwen (i) that “it receives its force from custom and the 
consent of the people, either tacitly or expressly given; for otherwise,” he adds, 
“ we should no more be bound by this law than by that of the Almains, the 
Franks, the Saxons, the Goths, the Vandals, and other of the ancient nations.” 
Wherefore, in all points in which the different systems depart from each other, 
the law of the land takes place of the law of Rome, whether ancient or modern, 
imperial or pontifical. And, in those of our English courts wherein a reception 
has been allowed to the civil and canon laws, if either they exceed the bounds 
of that reception, by extending themselves to other matters than are permitted 
to them, or if such courts proceed according to the decisions of those laws, in 
cases wherein it is controlled by the law of the land, the common law in either 
instance both may, and frequently does, prohibit and annul their proceedings; (&) 
and it will not be a sufficient excuse for them to tell the king’s courts at West¬ 
minster that their practice is warranted by the laws of Justinian or Gregory, 
or is conformable to the decrees of the Rota or imperial chamber. For which 
reason it becomes highly necessary for every civilian and canonist, that would 
act with safety as a judge, or with prudence and reputation as an advocate, to 
know in what cases and how far the English laws have given sanction to the 
Roman; in what points the latter are rejected; and where they are both so 
intermixed and blended together as to form certain supplemental parts of the 
common law of England, distinguished by the titles of the king’s maritime, 
the king’s military, and the king’s ecclesiastical law; the propriety of which 
inquiry the university of Oxford has for more than a century so thoroughly 
seen that in her statutes ( l ) she appoints that one of the three questions to be 
annually discussed at the act by the jurist-inceptors shall relate to the common 
law; subjoining this reason, “ quia juris civ Hid studiosos decet haud imperitos 
esse * juris municipalise et differentias exteripair iiquejuris notas habere r* 
And the statutes (m) of the university of Cambridge speak expressly to L 
the same effect. 

From the general use and necessity of some acquaintance with the common 
law, the inferences were extremely easy with regard to the propriety of the 
present institution, in a place to which gentlemen of all ranks and degrees 

(t) Dedicntio corporis juris civilis. Edit. 1663. 

(?) T'it*VlI X< iect *2 | 2 ® e ^ en in Fletam. 5 Rep. Caudrey’e Caae. 2 Inst. 599. 


■ rnox « doetoratu dabit operam legibus Anglin, ut non sit imperitns earum 
ouat nabet sua patna t et differentias exteri patriique juris noscat Stat. Eliz. It. c. 14. CowelL 
VMt. in proem to. 


legum 
Insti- 



16 


Study of the Law. 


_ [Intro. 

resort as the fountain of all useful knowledge. But how it has come to pass 
that a design of this sort has never before taken place in the university, and 
the reason why the study of our laws has in general fallen into disuse, I shall 
previously proceed to inquire. 

Sir John Fortescue, in his panegyric on the laws of England (which was 
written in the reign of Henry the Sixth), puts (n) a very obvious question in 
the mouth of the young prince whom he is exhorting to apply himself to that 
branch of learning; “ why the laws of England, being so good, so fruitful, and 
so commodious, are not taught in the universities, as the civil and canon laws 
are ?” In answer to which he gives (o) what seems, with due deference be it 
spoken, a very jejune arrd unsatisfactory reason; being, in short, that, “ as the 
proceedings at common law were in his time carried on in three different 
tongues, the English, the Latin, and the French, that science must be necessa¬ 
rily taught in those three several languages; but that, in the universities, all 
sciences were taught in the Latin tongue only;” and therefore, he concludes, 
“ that they could not be conveniently taught or studied in our universities.” 
But without attempting to examine seriously the validity of this reason (the 
very shadow of which, by the wisdom of our late constitutions, is entirely 
taken away), we perhaps may find out a better, or at least a more plausible, 
account, why the study of the municipal laws has been banished from these 
seats of science, than what the learned chancellor thought it prudent to give 
to his royal pupil. 

*That ancient collection of unwritten maxims and customs, which is 
L J called the common law, however compounded or from whatever foun¬ 
tains derived, had subsisted immemorially in this kingdom; and though some¬ 
what altered and impaired by the violence of the times, had in great measure 
weathered the rude shock of the Norman conquest. This had endeared it to 
the people in general, as well because its decisions were universally known, as 
because it was found to be excellently adapted to the genius of the English 
nation. In the knowledge of this law consisted great part of the learning of 
those dark ages; it was then taught, says Mr. Selden, ( p ) in the monasteries, 
in the universities , and in the families of the principal nobility. The clergy, 
in particular, as they then engrossed almost every other branch of learning, so 
(like their predecessors the British Druids) ( q ) they were peculiarly remark¬ 
able for their proficiency in the study of the law. Nullus clericus nisi causi - 
dicus y is the character given of them soon after the conquest by William of 
Malmesbury, (r) The judges, therefore, were usually created out of the 
sacred order, (5) as was likewise the case among the Normans ; (2) and all the 
inferior offices were supplied by the lower clergy, which has occasioned their 
successors to be denominated clerks to this day. 

But the common law of England, being not committed to writing, but only 
handed down by tradition, use and experience, was not so heartily relished by 
the foreign clergy, who came over hither in shoals during the reign of the Con¬ 
queror and his two sons, and were utter strangers to our constitution as well as 
our language. And an accident, which soon after happened, had nearly com¬ 
pleted its ruin. A copy of Justinian’s pandects, being newly (w) discovered at 
r* n Amalfi, (4) *soon brought the civil law into vogue all over the west of 
L Europe, where before it was quite laid aside, (w) and in a manner forgot¬ 
ten, though some traces of its authority remained in Italy (») and the eastern 

(n) C. 47. (o) C. 40. (p) In Fletam. 7. 7. (q) Caas&r de bello Gal. 6. 13, 

(r) De Geat. Reg. 1. 4. (a) Duedale Orig. Jurid. c, 8. 

(0 Les juges sont sages personnes et autentigues,—sicome let archeve3ques, cvesques, leg chanoinesdet 
eg/isea catheiraulx . et lea autrea peraonnes qui ont dignitez in aaincte eylise; les abbez , les prieurs, con* 
ventaulx , et les gouverneura dea eglises, etc. Grand Coustumier, ch. 8. 

(u) Circ. A. D. 1130. (w) LL. Wisigoth. 2. 1. 9. (x) Capitular. Hludov . Pii. 4. 102. 


(4) The fact of this discovery, Mr. Hallam says, “though not impossible, seems not to 
rest upon sufficient evidence.*' Hallam*3 Middle Age$ t chap. 9, pt. 2, citing earlier authors. 
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provinces of the empire, (y) This now became in a particular manner the 
favourite of the popish clergy, who borrowed the method and many of the 
maxims of the canon law from this original. The study of it was introduced 
into several universities abroad, particularly that of Bologna, where exercises 
were performed, lectures read, and degrees conferred in this faculty, as in other 
branches of science; and many nations on the continent, just then beginning 
to recover from the convulsions consequent upon the overthrow of the Roman 
empire, and settling by degrees into peaceable forms of government, adopted 
the civil law (being the best written system then extant), as the basis of their 
several constitutions; blending and interweaving it among their own feodal 
customs, in some places with a more extensive, in others a more confined 
authority.( 2 ) 

Nor was it long before the prevailing mode of the times reached England. 
For Theobald, a Norman abbot, being elected to the see of Canterbury, (a) and 
extremely addicted to this new 6tudy, brought over with him in his retinue 
many learned proficients therein; and, among the rest, Roger, sirnamed Vaca- 
rius, whom he placed in the university of Oxford, (6) to teach it to the people of 
this country. But it did not meet with the same.easy reception in England, 
where a mild and rational system of laws had been long established, as it did 
upon the continent; and though the monkish clergy, devoted to the will of a 
foreign primate, received it with eagerness and zeal, yet the laity, who were 
more interested to preserve the old constitution, and had already severely felt 
the effect of many Norman innovations, continued wedded to the use of the 
common law. King Stephen immediately ^published a proclamation, (c) r* 19 -| 
forbidding the study of laws, then newly imported from Italy, L J 
which was treated by the monks (<tf) as a piece of impiety; and, though it might 
prevent the introduction of the civil law process into our courts of justice, yet 
did not hinder the clergy from reading and teaching it in their own schools 
and monasteries. 

From this time the nation seems to have been divided into two parties, the 
bishops and clergy, many of them foreigners, who applied themselves wholly 
to the study of the civil and canon laws, which now came to be inseparably 
interwoven with each other; and the nobility and laity, who adhered with 
equal pertinacity to the old common law; both of them reciprocally jealous of 
what they were unacquainted with, and neither of them, perhaps, allowing the 
opposite system that real merit which is abundantly to be found in each. (5.) 
This appears, on the one hand, from the spleen with which the monastic writ¬ 
ers ( e ) speak of our municipal laws upon all occasions; and, on the other, from 
the firm temper which the nobility showed at the famous parliament of Merton, 
when the prelates endeavoured to procure an act to declare all bastards legiti¬ 
mate in case the parents intermarried at any time afterwards; allegingtbis only 
reason, because holy church (that is, the canon law) declared such children legit¬ 
imate; but “all the earls and barons (says the parliament roll) (/) with one 
voice answered that they would not change the laws of England, which had 
hitherto been used and approved.” And we find the same jealousy prevailing 
above a century afterwards, (g) when the nobility declared with a kind of 
prophetic spirit, “that the realm of England hath never been, unto this hour, 
neither by the consent of our Lord the king and the lords of parliament shall 

(y) Selden in Fletam. 5. 5. 

<z) Domat’s Treatise of Laws. c. 13. $ 9. Epistol. Innocent IV. in M. Paris ad A. D. 1254. 

(a) A. D. 1138. (5) Gerras Dorobern. Act. Pontif. Cantaur. col. 1665. 

(c) Rog. Bacon citat. per Selden in Fletam. 7. 6. in Forteec. c. 33. and 8 Rep. Pref. 

(d) Joan Sariaburiens. Poly cr at. 8. 22. (e) Idem, ibid. 5. 16. Polydor Virgil. Hist. 1. 9. 

(/) Stat. Merton. 20. Hen. III. c. 9. Et omnes comites ef barones una voce responaerunt t quod nolunt 
leges Anglice mutare, quae hucusque usitatce sunt et approbates. (y) 11 Ric. II 


(5) The civil law, in matters of contract and the general commerce of life, was indisput¬ 
ably founded in principles of wisdom and justice, but it had arbitrary and despotic maxims, 
which rendered it odious to the people of England. 

Vol. I—2 


9 


19 


Study of the Law. 


[Intro. 


r*20l ^ ever * ru ^ ec * or governed by the civil law.” (A) And of this temper 
L -I between the clergy and laity many more instances might be given. 

While things were in this situation, the clergy, finding it impossible to root 
out the municipal law, began to withdraw themselves by degrees from the tem¬ 
poral courts: and, to that end, very early in the reign of King Henry the Third, 
episcopal constitutions were published (i) forbidding all ecclesiastics to appear 
as advocates in foro scecuiari: nor did they long continue to act as judges 
there, not caring to take the oath of office which was then found necessary to 
be administered, that they should in all things determine according to the law 
and custom of this realm, (&) though they still kept possession of the high 
office of chancellor, an office then of little juridical power; and afterwards, as 
its business increased by degrees, they modelled the process of the court at 
their own discretion. 

But wherever they retired, and wherever their authority extended, they car¬ 
ried with them the same zeal to introduce the rules of the civil, in exclusion of 
the municipal law. This appears in a particular manner from the spiritual 
courts of all denominations, from the chancellor’s courts in both our universi¬ 
ties, and from the high court/ of chancery before mentioned; in all of which 
the proceedings are to this day in a course much conformed to the civil law; 
for which no tolerable reason can be assigned, unless that these courts were all 
under the immediate direction of the popish ecclesiastics, among whom it was 
a point of religion to exclude the municipal law; Pope Innocent the Fourth 
having forbidden (l) the very reading of it by the clergy, because its decisions 
were not founded on the imperial constitutions, but merely on the customs of 
the laity. And if it be considered that our universities began about that period 
to receive their present form of scholastic discipline; that they were then, and 
r*2il cont i nue( i t0 *be the time of the reformation, entirely under the 
L -» influence of the Popish clergy (Sir John Mason, the first protestant, 
being also the first lay, Chancellor of Oxford); this will lead us to perceive the 
reason why the study of the Roman laws was in those days of bigotry ( m) 
pursued with such alacrity in these seats of learning; and why the common law 
was entirely despised, and esteemed little better than heretical. 

And, since the reformation, many causes have conspired to prevent its 
becoming a part of academical education. As, first, long usage and estab¬ 
lished custom; which, as in everything else, so especially in the forms of scho¬ 
lastic exercise, have justly great weight and authority. Secondly, the real 
intrinsic merit of the civil law, considered upon the footing of reason and not 
of obligation, which was well known to the instructors of our youth; and 
their total ignorance of the merit of the common law, though its equal, at least, 
and perhaps an improvement on the other. But the principal reason of all, 
that has hindered the introduction of this branch of learning, is, that the study 
of the common law, being banished from hence in the times of popery, has 
fallen into a quite different channel, and has hitherto been wholly cultivated 
in another place. But, as the long usage and established custom, of ignorance 
of the laws of the land begin now to be thought unreasonable, and as by these 
r* 9< ^ means the merit of those *laws will probably be more generally known, 

L J we may hope that the method of studying them will soon revert to its 


(h) Selden. Jan. Anglor. 1. 2 § 43. in Fort esc. c, 83. 

(i) Spelrnan. Concil. A D. 1217. Wilkins, vol. Ip. 574, 699. 

(ft) Selden. in Fletam. 9. 3. (/) M. Paris. A. D, 1254. 

(m) There cannot be a stronger instance of the absurd and superstitious veneration that was paid to 
these laws than that the most learned writers of the times thought they could not form a perfect charac¬ 
ter even of the Blessed Virgin, without making her a civilian ana a canonist which Albertus Magnus, the 
renowned Dominican Doctor of the thirteenth century, thus proves in his Summa de laudibus christi/eros 
virginis (divinum magis quam humanum opus ) qu. 23, § 6. ** Item quod jura civilia , et legis, et deer eta* 
scivit in aummo probatur hoc modo: sapientia advocati manifestatur in tribus; unum quod obtineai 
omnia contra judicem justum et sapientem ; secundo quod contra adversarium astutum et sagacem ; ter- 
fto, quod in cau-tn deeper ata; sed beatissim: virgo , contra judicem sapientissimumf Dominum; contra 
adversarium callidissimum dyabolum; in causa nostra desperata; sententiam optatam obtinuit." To 
which an eminent Franciscan, two centuries afterwards, Bernardinus de Busti ( Marale , part. 4, serm. 9.) 
very gravely subjoins this note: “ Nec videtur incongruum mulieres habere peritiam juris. Legitur 
enim de uxore Joannis Andreas glossator is, quod tantam peritiam in utroquejure habuit , ut publics in 
scholis leg ere ausa sit . 
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ancient course, and the foundations at least of that science will be laid in the 
two universities, without being exclusively confined to the channel which it fell 
into at the times I have iust been describing. 

For, being then entirely abandoned bv the clergy, a few stragglers excepted, 
the study and practice of it devolved of course into the hands of laymen: who 
entertained upon their parts a most hearty aversion to the civil law, (n) and 
made no scruple to profess their contempt, nay even their ignorance (o) of it, 
in the most public manner. But still as the balance of learning was greatly on 
the side of the clergy, and as the common law was no longer tciaght , as formerly, 
in any part of the kingdom, it must have been subjected to many inconven¬ 
iences, and perhaps would have been gradually lost and overrun by the civil 
(a suspicion well justified from the frequent transcripts of Justinian to be met 
with in Bracton and Fleta), had it not been for a peculiar incident, which hap¬ 
pened at a very critical time, and contributed greatly to its support. 

The incident which I mean was the fixing the court of common pleas, the 
grand tribunal for disputes of property, to be held in one certain spot; that 
the seat of ordinary justice might be permanent and notorious to all the nation. 
Formerly that, in conjunction with all the other superior* courts, was r* 2 3 -| 
held before the king’s capital justiciary of England, in the aula regis , ^ J 
or such of his palaces wherein his royal person resided; and removed, with 
his household, from one end of the kingdom to the other. This was found 
to occasion great inconvenience to the suitors; to remedy which it was 
made an article of the great charter of liberties, both that of King John and 
King Henry the Third, ( p ) that “common pleas should no longer follow the 
king’s court, but be held in some certain placein consequence of w hich they 
have ever since been held (a few necessary removals in times of the plague 
excepted) in the palace of Westminster only. This brought together the 
professors of the municipal law, who before were dispersed about the kingdom, 
and formed them into an aggregate body; whereby a society was established of 
persons, who (as Spelman (j) observes), addicting themselves wholly to the 
study of the laws of the land, and no longer considering it as a mere subordi¬ 
nate science for the amusement of leisure hours, soon raised those laws to that 
pitch of perfection, which they suddenly attained under the auspices of our 
English Justinian, King Edward the First. 

In consequence of this lucky assemblage, they naturally fell into a kind of 
collegiate order, and, being excluded from Oxford and Cambridge, found it 
necessary to establish a new university of their own. This they did by pur¬ 
chasing at various times certain houses (now called the inns of court (6) and of 


(n) Forte sc. de Laud. LL. c. 25. 

(o) This remarkably appeared In the case of the Abbot of Torun, U. 22. Edto. III. 24, who had caused a 

certain prior to be summoned to answer at Avignon for erecting an oratory contra inhibitionem novi 
operia; by whic.h words Mr. Selden (in Flet. 8 . 5.) very justly understands to be meant the title de novi 
operia nuntiatione both in the civil and canon laws (Ff. 39. 1. C. 8. 11. and Decretal not Extrav. 5. 32.), 
whereby the erection of any new buildings in prejudice of more ancient ones was prohibited. But Skip* 
with, the king's serjeant, and afterwards chief baron of the Exchequer, declares them to be flat nonsense; 
“in ceux parolx , contra inhibitionem novi operis, ny ad paa entenament; and Justice Scardelow mends 
the matter but little by informing him, that they signify a restitution in their law ; for which reason he 
very sagely resolves to pay no sort of regard to them. “ Ceo n'eat que tin restitution enlour ley, per que 
a ceo n’avomus regard , etc.” (p) C. 11. (g) Olossar. 834. 


(6) The inns of court are four in number, and are called Lincoln’s Inn, Middle Temple, 
Inner Temple and Gray’s Inn. The firBt and last were named from noble families, and the 
others were so called from the Knights Templar, who established themselves here in the 
twelfth century, and called their house the New Temple. After the dissolution of that 
order, the Temple was granted by King Edward the Third to the Knights of St. John of 
Jerusalem, by whom it was soon after leased to professors of the common law, and con¬ 
tinued to be so leased until the appropriation of the property of religious houses by the 
crown in the reign of Henry the Eighth. The inns of court are not corporations, but volun¬ 
tary societies; and mandamus will not lie to compel them to admit a member to the degree 
of ban-ister. Rex. u. Gray’s Inn, Doug. 353; Rex v. Lincolns Inn, 4 B. and C. 855; Rex v. 
Barnard’s Inn, 5 A. and E. 17. There are attached to them seven inns of chancery; Clifford’s, 
Clement’s and Lyon’s belonging to the Inner Temple, New Inn to the Middle Temple, 
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chancery) between the city of Westminster, the place of holding the king’s 
courts, and the city of London; for advantage of ready access to the one, and 
plenty of provisions in the other, (r) Here exercises were performed, lectures 
read, and degrees were at length conferred in the common law, as at other uni¬ 
versities in the canon and civil. The degrees were those of barristers (first 
r* nji styled apprentices, ( s ) from apprendre to *learn) who answered to our 
L -I bachelors; as the state and degree of a serjeant, (£) servientis ad legem y 
did to that of doctor. 

The crown seems to have soon taken under its protection this infant semi¬ 
nary of common law; and, the more effectually to foster and cherish it, King 
Henry the Third, in the nineteenth year of his reign, issued out an order 
directed to the mayor and sheriffs of London, commanding that no regent of 
any law schools within that city should, for the future, teach law therein. ( u) 
The word law or leges , being a general term, may create some doubt at this 
distance of time, whether the teaching of the civil law, or the common, or both, 
is hereby restrained. But in either case it tends to the same end. If the civil 
law only is prohibited (which is Mr. Selden’s (to) opinion), it is then a retalia¬ 
tion upon the clergy, who had excluded the common law from their seats of 
learning. If the municipal law be also included in the restriction (as Sir 
Edward Coke (a:) understands it, and which the words seem to import) then 
the intention is evidently this: by preventing private teachers within the walls 
of the city, to collect all the common lawyers into the one public university, 
which was newly instituted in the suburbs. 

r*9*n *In ^is juridical university (for such it is insisted to have been by 
L -I Fortescue \y) and Sir Edward Coke (z) there are two sorts of collegiate 
houses; one called inns of chancery, in which the younger students of the law 
were usually placed, u learning and studying (says Fortescue) (a) the originals, 
and, as it were, the elements of the law; who profiting therein, as they grew to 
ripeness, so were they admitted into the greater inns of the same study, called 
the inns of court.” And in these inns of both kinds, he goes on to tell us, the 


(r) Forteec. c. 48. 

(*) Apprentices or barristers seem to have been first appointed by an ordinance of King Edward the 
First in parliament, in the 20th year of his reign. (Spelm. Gloss. 37. Dugdale, Orig. Jurid. 55.) 

(0 The first mention which I have met with in our law books of sergeants or countors, is in the statute 
of Westm. 1. 3 Edw. I. c. 29, and in Horn's Mirror, c. 1. $ 10. c. 2. $ 5. c. 3. SI. in the same reign. But M. 
Paris, in his life of John 2, Abbott of St. Albans, which he wrote in 1255, 39 Henry III, speaks of advocates 
at the common law, or countors, (quos band narratores vulgar iter appellamus .)—as of an order of men 
well known. And we have an example of the antiquity of the coif in the same author's History of Eng' 
land A. D. 1259, in the case of one William de Bussy; who, being called to account for his great knavery 
and malpractices, claimed the benefit of his orders or clergy, which till then remained an entire secret; 
and to that end volutligamenta coif at sues solvere , ut palam monstraret se tonsuram habere clericalem; 

sed non est permissus. - Sait teles vero eum arripiens , non per coifce ligamina sedperguttur eum ap • 

prehendens. traxit ad carcerem. Hence Sir H. Spelman conjectures ( Qlossar . 335,) that coifs were intro¬ 
duced to hide the tonsure of such renegade clerks as were still tempted to remain in the secular courts In 
the quality of advocates or judges, notwithstanding their prohibition by canon. 

(u) Ne aliquis scholas regens de legibus in eadem civitate de caetero ibidem leges doceat. 

(w) In Met. 8. t. (x) 2 Inst, proem. iy) C. 49. (z) 3 Rep. pref. (u) C. 49. 


Thavies’ to Lincoln’s Inn, and Barnard’s and Stable's to Gray’s Inn. Formerly there were 
also Furnival’s and the Strand inns, which have ceased to exist. 

It is true now as it was in the days of our author that one comes to the bar in England 
only through the inns of court. For a long time systematic instruction in these inns was 
discontinued, and students were called to the bar after they had kept a certain number of 
terms; by which was meant only that they had dined in the common hall a certain number 
of times. Under existing regulations, however, one is only called when a thorough exami¬ 
nation has satisfied the benchers of his fitness. Attorneys do not pass through this ordeal, 
but are licensed by the courts. 

Doctors’ Commons is the college of the civilians in London, where the doctors of the 
civil law common together. 

In the United States the several courts license attorneys, solicitors and counsellors under 
regulations prescribed by law or by the courts themselves. Under some of these regulations 
a man must have pursued the study of the law for a certain time—usually from two to five 
years—before he will be admitted to examination, but in general any one may be licensed 
who shows his fitness to the satisfaction of the court. The federal courts license, on 
motion, those who are practitioners in the highest State court. 
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knights and barons, with other grandees and noblemen of the realm, did use to 
place their children, though they did not desire to have them thoroughly learned 
in the law, or to get their living by its practice: and that in his time there were 
about two thousand students at these several inns, all of whom he informs us 
were fit ii 7 iobilium y or gentlemen born. 

Hence it is evident, that (though under the influence of the monks our uni¬ 
versities neglected this study, yet) in the time of Henry the Sixth it was thought 
highly necessary, and was the universal practice, for the young nobility and 
gentry to be instructed in the originals and elements of the laws. But by 
degrees this custom has fallen into disuse; so that in the reign of Queen Eliza¬ 
beth, Sir Edward Coke (6) does not reckon above a thousand students, and the 
number at present is very considerably less. Which seems principally owing 
to these reasons: first, because the inns of chancery being now almost totally 
filled by the inferior branch of the profession, are neither commodious nor proper 
for the resort of gentlemen of any rank or figure; so that there are very rarely 
any young students entered at the inns of chancery: secondly, because in the 
inns of court all sorts of regimen and academical superintendence, either with 
regard to morals or studies, are found impracticable, and therefore entirely neg¬ 
lected: lastly, because persons of birth and fortune, after having finished their 
usual courses at the universities, have *seldom leisure or resolution suffi- r+og] 
cient to enter upon a new scheme of study at a new place of instruction. L -• 
Wherefore few gentlemen now resort to the inns of court, but such for whom 
the knowledge of practice is absolutely necessary; such, I mean, as are intended 
for the profession: the rest of our gentry (not to say our nobility also) having 
usually retired to their estates, or visited foreign kingdoms, or entered upon 
public life, without any instruction in the laws of the land, and indeed with 
hardly any opportunity of gaining instruction, unless it can be afforded them 
in these seats of learning. 

And that these are the proper places, for affording assistances of this kind to 
gentlemen of all stations and degrees, cannot (I think) with any colour of rea¬ 
son be denied. For not one of the objections, which are made to the inns of 
court and chancery, and which I have just now enumerated, will hold with 
regard to the universities. Gentlemen may here associate with gentlemen of 
their own rank and degree. Nor are their conduct and studies left entirely to 
their own discretion; but regulated by a discipline so wise and exact, yet so 
liberal, so sensible and manly, that their conformity to its rules (which does at 
present so much honour to our youth) is not more the effect of constraint than 
of their own inclinations and choice. Neither need they apprehend too long 
an avocation hereby from their private concerns and amusements, or (what is 
a more noble object) the service of their friends and their country. This study 
will go hand in hand with their other pursuits: it will obstruct none of them; 
it will ornament and assist them all. 

But if, upon the whole, there are any still wedded to monastic prejudice, that 
can entertain a doubt how far this study is properly and regularly academical , 
such persons I am afraid either have not considered the constitution and design 
of an university, or else think very meanly of it. It must be a deplorable nar¬ 
rowness of mind, that would confine these seats of instruction to the limited 
views of one or two learned professions. To the praise of this age be it spoken 
a more open *and generous way of thinking begins now universally to [-*071 
prevail. The attainment of liberal and genteel accomplishments, though *■ J 
not of the intellectual sort, has been thought by our wisest and most affection¬ 
ate patrons (c) and very lately by the whole university, ( d ) no small improve- 

(6) 3 Rep. pref. 

(c> Lord Chancellor Clarendon. In his dialogue of education, among his tracts, p. 325, appears to hare 
been very solicitous, that it might be made “a part of the ornament of our learned academies, to teach 
the qualities of riding, dancing and fencing, at those hours when more serious exercises should be inter- 
mitted.** 

id) By accepting in full convocation the remainder of Lord Clarendon’s history from his noble descend¬ 
ants on condition to apply the profits arising from its publication to the establishment of a manage in the 
university. 
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ment of our ancient plan of education: and therefore I may safely affirm that 
nothing (how unusual soever) is, under due regulations, improper to be taught 
in this place, which is proper for a gentleman to learn. But that a science, 
which distinguishes the criterions of right and wrong; which teaches to estab¬ 
lish the one, and prevent, punish or redress the other; which employs in its 
theory the n6blest faculties of the soul, and exerts in its practice the cardinal 
virtues of the heart; a science, which is universal in its use and extent, accom¬ 
modated to each individual, yet comprehending the whole community; that a 
science, like this should ever have been deemed unnecessary to be studied in a 
university, is matter of astonishment and concern. Surely, if it were not before 
an object of academical knowledge, it was high time to make it one: and to 
those who can doubt the propriety of its reception among us (if any such there 
be), we may return an answer in their own way, that ethics are confessedly a 
branch of academical learning; and Aristotle himself has said, speaking of the 
laws of his own country, that jurisprudence or the knowledge of those laws, is 
the principal and most perfect branch of ethics, (e) 

From a thorough conviction of this truth, our munificent benefactor, Mr. 
Viner, having employed above half a century in amassing materials for new- 
modelling and rendering more commodious the rude study of the laws of the 
[*ooi land, consigned *both the plan and execution of these his public-spirited 
L -• designs to the wisdom of his parent university. Resolving to dedicate 
his learned labours “ to the benefit of posterity and the perpetual service of his 
country,” (/’) he was sensible he could not perform his resolution in a better 
and more effectual manner, than by extending to the youth of this place, those 
assistances of which he so well remembered and so heartily regretted the want. 
And the sense which the university has entertained of this ample and most 
useful benefaction must appear beyond a doubt from their gratitude, in receiv¬ 
ing it with all possible marks of esteem; (g) from their alacrity and unexampled 
dispatch in carrying it into execution; (A) and above all, from the laws and 
constitutions by which they have effectually guarded it from the neglect and 
abuse to which such institutions are liable. (t) We have seen an universal 


(e) TeXeia paXi^a aperv, ert rrjS reXeiaS apErrjS eft. Ethic, ad Nicomach l. 6. c. a. 

</) See the Preface to the 18th volume of his abridgment. 

(</) Mr. Viner is enrolled among the public benefactors of the university by decree of convocation. 

(h) Mr. Viner died June 5, 1758. His effects were collected and settled, near a volume of his work 
printed, almost the whole disposed of, and the accounts made up, in a year and a half from his decease, 
by the very di'.igent and worthy administrators, with the will annexed (Dr. West and Dr. Good, of Mag¬ 
dalene; Dr. Whaley, of Oriel; Mr, Buckler, of All Souls, and Mr. Betts, of University College); to whom 
that care was consigned by the University. Another half year was employed in considering and settling 
a plan of the proposed institution, and in framing the statutes thereupon, which were finally confirmed 
by convocation, on the 3d of July, 1758. The professor was elected on the 20th of October following, and 
two scholars on the succeeding day. And lastly, it was agreed at the annual audit in 1761 to establish a 
fellowship; and a fellow was accordingly elected in January following. The residue of this fund, arising 
from the sale of Mr. Viner’s abridgment, will probably be sufficient hereafter to found another fellow¬ 
ship and scholarship, or three more scholarships, as shall be thought most expedient. 

(ij The statutes are in substance as follows: 

1. That the accounts of this benefaction be separately kept, and annually audited by the delegates of 
accounts and professor, and afterwards reported to convocation. 

2. That a professorship of the laws of England be established, with a salary of two hundred pounds 
per annum; the professor to be elected ly convocation, and to be at the time of his election at least a 
master of arts or bachelor of civil law in the University of Oxford, of ten years standing from his matri¬ 
culation; and also a barrister at law of four years standing at the bar. 

3. That such professor (by himself, or by deputy to be previously approved by convocation) do read 
one solemn public lecture on the laws of England, and in tlie English language in every academical term, 
at certain stated times previous to the commencement of the common law term; or forfeit twenty pounds 
for every omission to Mr. Viner’s general fund; and also (by himself, or by deputy to be approved, if 
occasional, by the vice-chancellor and proctors: or, if permanent, both the cause and the deputy to be 
annually approved by convocation), do yearly read one complete course of lectures on the laws of Eng¬ 
land, arid in the English language, consisting of sixty lectures at the least, to be read during the university 
term time, with such proper intervals that not more than four lectures may fall within any single week; 
that the professor do give a month's notice of the time when the course is to begin, and do read gratia to 
the scholars of Mr. Viner’s foundation; but may demand of other auditors such gratuity as shall be 
settled from time to time by decree of convocation, and that for every of the said sixty lectures omitted, 
the professor on complaint made to the vice-chancellor within the year, do forfeit forty shillings to Mr. 
Viner’s general fund, the proof of having performed his duty to lie upon the said professor. 

4. That every professor do continue in nis office during life, unless in case of such misbehavior as shall 
amount to banmtion by the university statutes, or unless he deserts the profession of the law by betaking 
himself to another profession; or unless, after one admonition by the vice-ohancellor and proctors for 
notorious neglect, he Is guilty of another flagrant omission; in any of which cases he be deprived by the 
vice-chancellor, with consent of the house of convocation. 

5. That such a number of fellowships, with a stipend of fifty pounds per annum, and scholarships with 
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emulation who best should understand, or most faithfully pursue, the r* 2 gi 
designs of our generous patron; and with pleasure we recollect, that L ^ 
those who are most distinguished *by their quality, their fortune, their r^Qi 
station, their learning, or their experience, have appeared the most zeal- *- J 
ous to promote the success of Mr. Viner’s establishment. 

The advantages that might result to the science of the law itself, when a 
little more attended to in these seats of knowledge, perhaps, would be very 
considerable. The leisure and abilities of the learned in these retirements 
might either suggest expedients, or execute those dictated by wiser heads, (&) 
for improving its method, retrenching its superfluities, and reconciling the little 
contrarieties, which the practice of many centuries will necessarily create in any 
human system; a task which those who are deeply employed in business, and 
the more active scenes of the profession, can hardly condescend to engage in. 
And as to the interest, or (which is the same) the reputation of the universi¬ 
ties themselves, I may venture to pronounce, that if ever this 6tudy should 
arrive to any tolerable perfection, either here or at Cambridge, the nobility 
and gentry of this kingdom would not shorten their residence upon this 
account, nor perhaps entertain a worse opinion of the benefits of academical 
education. Neither should it be considered as a matter of light importance, 
that while we thus extend the pomoeria of university learning, and adopt a 
new tribe of citizens within these philosophical walls, we interest a very 
^numerous and very powerful profession in the preservation of our 
rights and revenues. 

For I think it past dispute that those gentlemen, who resort to the inns of 
court with a view to pursue the profession, will find it expedient, whenever it 
is practicable, to lay the previous foundations of this, as well as every other 
science in one of our learned universities. We may appeal to the experience 
of every sensible lawyer, whether any thing can be more hazardous or discour¬ 
aging, than the usual entrance on the study of the law. A raw and unexper- 

a stipend of thirty pounds, be established, as the convocation shall from time to time ordain, according 
to the state of Mr. Viner’s revenues. 

6. That every fellow be elected by convocation, and at the time of election be unmarried, and at least 
a master of arts or a bachelor of civil law, and a member of some college or hall in the university of 
Oxford; the scholars of this foundation, or such as have heen scholars (if qualified and approved or by 
convocation), to have the preference: that if not a barrister when chosen, he be called to the bar within 
one year after his election; but do reside in the university two months in every year, or, in case of non¬ 
residence, do forfeit the stipend of that year to Mr. Viner’s general fund. 

7. That every scholar be elected by convocation, and, at the time of election be unmarried, and a mem¬ 
ber of some college or hall in the university of Oxford, who shall have been matriculated twenty-four 
calendar months at the least; that he do take the degree of bachelor of civil law with all convenient 
speed (either proceeding in arts or otherwise); and previous to his taking the same, between the second 
and eighth year from his matriculation, be bound to attend two courses of the professor’s lectures to be 
certified under the professor’s hand; and within one year after taking the same to be called to the bar; 
that he do annually reside six months, till he Is of four years’ standing, and four months from that time 
till he is master of arts or bachelor of civil law; after which he be bound to reside two months in every 
year; or, in case of non-residence, do forfeit the stipend of that year to Mr. Viner’s general fund. 

8. That the scholarships do become void in case or non-attendance on the professor, or not taking the 
degree of bachelor of civil law, being duly admonished so to do by the vice-cnancellor and proctors; and 
that both fellowships and scholarships do expire at the end of ten years after each respective election; 
and become void in case of gross misbehavior, non-residence for two years together, marriage, not being 
called to the bar within the time before limited (being duly admonished so to be by the vice-chancellor 
and proctors), or deserting the profession of the law by following any other profession; and that in any 
of these cases the vice-chancellor, with consent of convocation do declare the place actually void. 

9. That in case of any vacancy of the professorship, fellowships or scholarships, the profits of the cur¬ 
rent year be ratably divided between the predecessor, or his representatives, and the successor; and that 
a new election be had within one month afterwards, unless by that means the time of election shall fall 
within any vacation, in which case it be deferred to the first week in the next full term. And that before 
any convocation shall be held for such election, or for any other matter relating to Mr. Viner’s benefac¬ 
tion, ten days’ public notice be given to each college and ha.ll of the convocation, and the cause of con¬ 
voking it. (7) 

(JO See Lord Bacon’s proposals and offer of a digest. 


(7). It must not be supposed that instruction in the law is entirely wanting in the other 
great English university. There are two professors of law at Cambridge, one of whom 
lectures upon Homan law, and its influence upon modern systems, and especially upon inter¬ 
national law, and the other upon English law and English constitutional history. Three 
law degrees are conferred; those of B. L., M. L., and LL. D. For the first and last there 
are examinations; the second is conferred without examination, three years after the first. 
Degrees in the civil law are also conferred. 
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ienced youth, in the most dangerous season of life, is transplanted on a sudden 
into the midst of allurements to pleasure, without any restraint or check but 
what his own prudence can suggest; with no public direction in what course to 
pursue his inquiries; no private assistance to remove the distresses and diffi¬ 
culties which will always embarrass a beginner. In this situation he is expect¬ 
ed to sequester himself from the world, and, by a tedious lonely process, to 
extract the theory of law from a mass of undigested learning; or else, by an 
assiduous attendance on the courts, to pick up theory and practice together 
sufficient to qualify him for the ordinary run of business. How little, there¬ 
fore, is it to be wondered at, that we hear of so frequent miscarriages; that so 
many gentlemen of bright imaginations grow weary of so unpromising a search, 
(/) and addict themselves wholly to amusements, or other less innocent pur¬ 
suits; and that so many persons of moderate capacity confuse themselves at 
first setting out, and continue ever dark and puzzled during the remainder of 
their lives. 

The evident want of some assistance in the rudiments of legal knowledge 
has given birth to a practice, which, if ever it had grown to be general, must 
r* 1 have proved of extremely ^pernicious consequence. I mean the custom, by 
L -* some so very warmly recommended, of dropping all liberal education, 
as of no use to students in the law, and placing them, in its stead, at the 
desk of some skilful attorney, in order to initiate them early in all the depths 
of practice, and render them more dextrous in the mechanical part of business. 
A few instances of particular persons (men of excellent learning and unblem¬ 
ished integrity), who, in spite of this method of education, have shone in the 
foremost ranks of the bar, have afforded some kind of sanction to this illiberal 
path to the profession, and biassed many parents, of shortsighted judgment, in 
its favour; not considering that there are some geniuses formed to overcome 
all disadvantages, and that, from such particular instances, no general rules can 
be formed; nor observing that those very persons have frequently recommended, 
by the most forcible of all examples, the disposal of their own offspring, a very dif¬ 
ferent foundation of legal studies, a regular academical education. Perhaps, 
too, in return, I could now direct their eyes to our principal seats of justice, 
and suggest a few hints in favour of university learning: (m) but in these, all 
who hear me, I know, have already prevented me. 

Making, therefore, due allowance for one or two shining exceptions, experi¬ 
ence may teach us to foretell that a lawyer, thus educated to the bar, in sub¬ 
servience to attorneys and solicitors, ( n) will find that he has begun at the 
wrong end. If practice be the whole he is taught, practice must also be the 
whole he will ever know: if he be uninstructed in the elements and first princi¬ 
ples upon which the rule of practice is founded, the least variation from estab¬ 
lished precedents will totally distract and bewilder him: ita lex scripta est {o) 
is the utmost his knowledge will arrive at;.he must never aspire to form, and 
seldom expect to comprehend, any arguments drawn, a priori, from the spirit 
of the laws and the natural foundations of justice. 

r*qqi *Nor is this all; for (as few persons of birth or fortune, or even of 
L J scholastic education, will submit to the drudgery of servitude and the 
manual labour of copying the trash of an office), should this infatuation prevail 
to any considerable degree, we must rarely expect to see a gentleman of dis¬ 
ci) Sir Henry Spelam, in tbe preface to his glossary, has given us a ve ry lively picture of his own dis¬ 
tress upon this occasion: “ JEmisit me mater Londinum , juris nostri capessendi gratia : cujus cum 
vestibulum salutassem. reperissemque linguam peregrinam , dialectum barb arum ^ methodum inconcin - 
nam molem non ingeniem solum sed perpetuis humeris sustinendam , exctdit mihi ( fateor) animus , etc.” 

(m) The four highest judicial offices were at that time filled by gentlemen, two of whom had been fel¬ 
lows of All Souls College ; another, student of Christ Church; and the fourth, a fellow of Trinity College, 
Cambridge. (8). 

(n) See Ken net's life of Somner, p. 67. 

(o) Ff. 40. 9. 12. 


(8) The two first were. Lord Northington and Lord Chief Justice Willes; the third, Lord 
Mansfield: and the fourth. Sir Thomas Sewell, Master of the Rolls. 
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tinction or learning at the bar. And what the consequence may be, to have 
the interpretation and enforcement of the laws (which include the entire dis¬ 
posal of our properties, liberties, and lives) fall wholly into the hands of ob¬ 
scure or illiterate men, is matter of very public concern. 

The inconveniences here pointed out can never be effectually prevented, but 
bv making academical education a previous step to the profession of the com¬ 
mon law, and at the same time making the rudiments of the law a part of 
academical education. For sciences are of a sociable disposition, and flourish 
best in the neighbourhood of each other; nor is there any branch of learning 
but mav be helped and improved by assistances drawn from other arts. If, 
therefore, the student in our laws hath formed both his sentiments and style 
by perusal and imitation of the purest classical writers, among whom the his¬ 
torians and orators will best deserve his regard; if he can reason with precis¬ 
ion, and separate argument from fallacy, by the clear, simple rules of pure, un¬ 
sophisticated logic; if he can fix his attention, and steadily pursue truth 
through any, the most intricate deduction, by the use of mathematical demon¬ 
strations; if he has enlarged his conceptions of nature and art, by a view of 
the several branches of genuine experimental philosophy; if he has impressed 
on his mind the sound maxims of the law of nature, the best and most authentic 
foundation of human laws; if, lastly, he has contemplated those maxims re¬ 
duced to a practical system in the laws of imperial Rome; if he has done this, 
or any part of it (though all may be easily done under as able instructors as 
ever graced any seats of learning), a student thus qualified may enter upon the 
study of the law with incredible advantage and reputation. And if, at the 
conclusion, or during *the acquisition of these accomplishments, he will 1*04.1 
afford himself here a year or two’s further leisure, to lay the foundation *- -* 

of his future labours in a solid, scientifical method, without thirsting too early 
to attend that practice which it is impossible he should rightly comprehend, he 
will afterwards proceed with the greatest ease, and will unfold the most intri¬ 
cate points with an intuitive rapidity and clearness. 

I shall not insist upon such motives as might be drawn from principles of 
economy, and are applicable to particulars only: I reason upon more general 
topics. And therefore to the qualities of the nead, which I have just enumer¬ 
ated, I cannot but add those of the heart; affectionate loyalty to the king, a 
zeal for liberty and the constitution, a sense of real honour, and well grounded 
principles of religion, as necessary to form a truly valuable English lawyer, a 
Hyde, a Hale, or a Talbot. And, whatever the ignorance of some, or unkind¬ 
ness of others, may have heretofore untruly suggested, experience will warrant 
us to affirm, that these endowments of loyalty and public spirit, of honour and 
religion, are nowhere to be found in more high perfection than in the two uni¬ 
versities of this kingdom. 

Before I conclude, it may perhaps be expected that I lay before you a short 
and general account of the method I propose to follow, in endeavouring to 
execute the trust you have been pleased to repose in my hands. And in these 
solemn lectures, which are ordained to be read at the entrance of every term, 
(more perhaps to do public honour to this laudable institution, than for the 
private instruction of individuals), (p) I presume it will best answer the intent 
of our benefactor, and the expectation of this learned body, if I attempt to 
illustrate at times such detached titles of the law as are the most easy to be 
understood, and most capable of historical or critical ornament. But in read¬ 
ing the complete course, which is annually consigned to my care, a more regu¬ 
lar method will be necessary; and, till a better is proposed, I *shall take [-*051 
the liberty to follow the same that I have already submitted to the pub- L *■ 
lie. ( q ) To fill up and finish that outline with propriety and correctness, and 

(p) See Lowth'a Oratio Crewiana, p. 865. 

^ Th® Analysis of the Laws of England, first published A. D. 1756, and exhibiting the order and princi¬ 
pal <m vision# "f the ensuing Co7nmentarie$. which were originally submitted to the university in a private 
course of lectures, A.D. 1753. 
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to render the whole intelligible to the uninformed minds of beginners (whom 
we are too apt to suppose acquainted with terms and ideas, which th&y never 
had opportunity to learn), this must be my ardent endeavour, though by no 
means ray promise, to accomplish. You will permit me, however, very briefly 
to describe rather what I conceive an academical expounder of the laws should 
do, than what I have ever known to be done. 

He should consider his course as a general map of the law, marking out the 
shape of the country, its connexions and boundaries, its greater divisions and 
principal cities; it is not his business to describe minutely the subordinate lim¬ 
its, or to fix the longitude and latitude of every inconsiderable hamlet. His 
attention should be engaged, like that of the readers in Fortescue’s inns of 
chancery, “ in tracing out the originals and as it were the elements of the law.” 
For if, as Justinian (r) has observed, the tender understanding of the student 
be loaded at the first with a multitude and variety of matter, it will either oc¬ 
casion him to desert his studies, or will carry him heavily through them, with 
much labour, delay, and despondence. These originals should be traced to 
their fountains, as well as our distance will permit; to the customs of the 
Britons and Germans, as recorded by Caesar and Tacitus; to the codes of the 
northern nations on the continent, and more especially to those of our own 
Saxon princes; to the rules of the Roman law either left here in the days of 
P a P^ n ^ an > or imported by Vacarius and his ^followers; but above all, 
L J to that inexhaustible reservoir of legal antiquities and learning, the 
feudal law, or, asSpelman (s) has entitled it, the law of nations in our western 
orb. These primary rules and fundamental principles should be weighed and 
compared with the precepts of the law of nature, and the practice of other coun¬ 
tries; should be explained by reasons, illustrated by examples, and confirmed 
by undoubted authorities; their history should be deduced, their changes and 
revolutions observed, and it should be shown how far they are connected with, 
or have at any time been affected by, the civil transactions of the kingdom. 

A plan of this nature, if executed with care and ability, cannot fail of ad¬ 
ministering a most useful and rational entertainment to students of all ranks and 
professions; and yet it must be confessed that the study of the laws is not 
merely a matter of amusement; for, as a very judicious writer (£) has observed 
upon a similar occasion, the learner “ will be considerably disappointed, if he 
looks for entertainment without the expense of attention.” An attention, how¬ 
ever, not greater than is usually bestowed in mastering the rudiments of other 
sciences, or sometimes in pursuing a favourite recreation or exercise. And this 
attention is not equally necessary to be exerted by every student upon every 
occasion. Some branches of the law, as the formal process of civil suits, and 
the subtle distinctions incident to landed property, which are the most difficult 
to be thoroughly understood, are the least worth the pains of understanding 
except to such gentlemen as intend to pursue the profession. To others I may 
venture to apply, with a slight alteration, the words of Sir John Fortescue (u) 
when first his royal pupil determines to engage in this study: “ It will not be 
necessary for a gentleman as such, to examine with a close application the criti¬ 
cal niceties of the law. It will fully be sufficient, and he may well enough be 
denominated a lawyer, if under the instruction of a master he traces up the 
F* 7l principles and grounds of the *law, even to their original elements. 
L J Therefore, in a very short period, and with very little labour, he may be 
sufficiently informed in the laws of his country, if he will but apply his mind in 
good earnest to receive and apprehend them. For, though such knowledge as 
is necessary for a judge is hardly to be acquired by the lucubrations of twenty 


(r) Incipientibus nobis exponere jura populi Romani t ita videntur tradi posse commodissime, siprimo 
levi ac simplici via singula tradantur: alioqui t si statim ad initio rudem adtvuc et infirmum animum 
studiosi multitudine ac varietate rerum oneravimus , duorum alterum, aut desertorem studiorum effl.- 
ciemus . aut cum magno labore , scepe etiam cum diffidentia ( qu<B plerumque juvenes avertit ) serins ad id 
perducemus , ad quod , leviore via ductus, sine magno labore t et sine ulta diffidentia maturius perduci 
potuisset. Inst. 1. 1. 2. 

(#) Of parliaments, 57. (£) Dr. Taylor 1 * Pref. to Elem. of Civil Law. (u) Ds Laud. Lag. c. 8 
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years, yet, with a genius of tolerable perspicacity, that knowledge which is fit 
for a Verson of birth or condition may be learned in a single year, without 

neglecting his other improvements.” . 

To the few therefore (the very few I am persuaded) that entertain such un- 
worthy notions of an university, as to suppose it intended for mere dissipation 
of thought; to such as mean only to while away the awkward interval from 
childhood to twenty-one, between the restraints of the school and the licen¬ 
tiousness of politer life, in a calm middle state of mental and of moral inactivity; 
to these Mr. Viner gives no invitation to an entertainment which they never 
can relish. But to the long and illustrious train of noble and ingenuous youth, 
who are not more distinguished among us by their birth and possessions, than 
by the regularity of their conduct and their thirst after useful knowledge, to 
these our benefactor has consecrated the fruits of a long and laborious life, 
worn out in the duties of his calling; and will joyfully reflect (if such reflec¬ 
tions can be now the employment of his thoughts), that he could not more ef¬ 
fectually have benefited posterity, or contributed to the service of the public, 
than by founding an institution which may instruct the rising generation in the 
wisdom of our civil polity, and inspire them with a desire to be still better ac¬ 
quainted with the laws and constitution of their country. ( 9 ) 


SECTION II. 

OF THE NATURE OF LAWS IN GENERAL. 

La.w, in its most general and comprehensive sense, signifies a rule of action, 
and is applied indiscriminately to all kinds of action, whether animate or in¬ 
animate, rational or irrational. Thus we say, the laws of motion, of gravita¬ 
tion, of optics, or mechanics, as well as the laws of nature and of nations. And 
it is that rule of action which is prescribed by some superior, and which the 
inferior is bound to obey. 

Thus, when the Supreme Being formed the universe, and created matter out 
of nothing, he impressed certain principles upon that matter, from which it can 
never depart, and without which it would cease to be. When he put that mat¬ 
ter into motion, he established certain laws of motion, to which all moveable 
bodies must conform. And, to descend from the greatest operations to the 
smallest, when a workman forms a clock, or other piece of mechanism, he es¬ 
tablishes, at his own pleasure, certain arbitrary laws for its direction,—as that 
the hand shall describe a given space in a given time, to which law as long as 
the work conforms, so long it continues in perfection, and answers the end of 
its formation. 

If we farther advance, from mere inactive matter to vegetable and animal 
life, we shall find them still governed by laws, more numerous indeed, but 
equally fixed and invariable. The whole progress of plants, from the seed to the 
root, and from thence to the seed again; the method of animal ^nutrition, r+og-i 
digestion, secretion, and all other branches of vital economy; are not *- -* 

left to chance, or the will of the creature itself, but are performed in a won- 


(9) Systematic instruction in the law is given in nearly all the American universities, and 
even when that is not done, the principles of international law and of American constitu¬ 
tional law are taught as a part of general culture. There are also many independent law 
schools, and in nearly all of them the book of the great English commentator is still made 
use of as the best text book with which to lay the foundation of a knowledge of English 
law. 
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drous involuntary manner, and guided by unerring rules laid down by the great 
Creator. 

This, then, is the general signification of law; a rule of action dictated by 
some superior being, and, in those creatures that have neither the power to 
think, nor to will, such laws must be invariably obeyed, so long as the creature 
itself subsists, for its existence depends on that obedience. But laws, in their 
more confined sense, and in which it is our present business to consider them, 
denote the rules, not of action in general, but of human action or conduct; that 
is, the precepts by which man, the noblest of all sublunary beings, a creature 
endowed with both reason and freewill, is commanded to make use of those 
faculties in the general regulation of his behaviour. 

Man, considered as a creature, must necessarily be subject to the laws of his 
Creator, for he is entirely a dependent being. A being, independent of any 
other, has no rule to pursue, but such as he prescribes to himself; but a state of 
dependence will inevitably oblige the inferior to take the will of him on whom 
he depends as the rule of his conduct; not, indeed, in every particular, but in 
all those points wherein his dependence consists. This principle, therefore, has 
more or less extent and effect, in proportion as the superiority of the one and 
the dependence of the other is greater or less, absolute or limited. And conse¬ 
quently, as man depends absolutely upon his Maker for every thing, it is neces¬ 
sary that he should, in all points, conform to his Maker’s will. 

This will of his Maker is called the law of nature, (l) For as God, when he 
created matter, and endued it with a principle of mobility, established certain 
rules for the perpetual direction of that motion, so, when he created man, and 
r*4oi endued him with freewill to conduct himself in all parts of *life, he laid 
*- -I down certain immutable laws of human nature, whereby that freewill is 
in some degree regulated and restrained, and gave him also the faculty of 
reason to discover the purport of those laws* 

Considering the Creator only as a being of infinite power , he ‘was able 
unquestionably to have prescribed whatever laws he pleased to his creature, 
man, however unjust or severe. But, as he is also a being of infinite wisdom 
he has laid down only such laws as were founded in those relations of justice 
that existed in the nature of things antecedent to any positive precept. These 
are the eternal immutable laws of good and evil, to which the Creator himself, 
in all his dispensations, conforms; and which he has enabled human reason to 
discover, so far as they are necessary for the conduct of human actions. Such, 
among others, are these principles: that we should live honestly, should hurt 
nobody, and should render to every one his due; to which three general pre¬ 
cepts Justinian (a) has reduced the whole doctrine of law. 

But if the discovery of these first principles of the law of nature depended 
only upon the due exertion of right reason, and could not otherwise be 
obtained than by a chain of metaphysical disquisitions, mankind would have 
wanted some inducement to have quickened their inquiries, and the greater 
part of the world would have rested content in mental indolence, and ignor¬ 
ance, its inseparable companion. As, therefore, the Creator is a being not only 

(a) Juris prcecepta sunt hcec , honeste vivere , alterum non loadere suum cuique tri&uere. Inst . I. i. 8, 


(1) “ A great multitude of people/* says Mr. Bentham, “are continually talking of the 
law of nature; and then they go on giving you their sentiments about what is right and 
what is wrong; and these sentiments you are to understand, are so many chapters and sec¬ 
tions of the law of nature. Instead of the phrase, law of nature, you have sometimes law of 
reason, right reason, natural justice, natural equity, good order. Any of them will do 
equally well:” Principles of Morals and Legislation. Mr. Austin says that while the law of 
nature is used a9 signifying the law of God, it is also used in the sense of those human rules, 
legal and moral, which have been fashioned on the law of God as indicated by the moral 
sense. Or, adopting the language of the classical Roman jurists, those human rules, legal 
and moral, which have been fashioned on the divine law as known by natural reason t 
Province of Jurisprudence, Sec. 6. 
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of infinite power, and wisdom, but also of infinite goodness, he has been pleased 
so to contrive the constitution and frame of humanity, that we should want no 
other prompter to inquire after and pursue the rule of right, but only our own 
self-love, that universal principle of action. For he has so intimately con¬ 
nected, so inseparably interwoven the laws of eternal justice with the happiness 
of each individual, that the latter cannot be attained but by observing the 
former; and, if the former be punctually obeyed, it cannot but induce the latter. 
In consequence of which mutual connection of justice and human felicity, he 
•has not perplexed the law of nature with a multitude of abstracted r* 41 i 
rules and precepts, referring merely to the fitness or unfitness of things, f J 
as some have vainly surmised, but has graciously reduced the rule of obedience 
to this one paternal precept, “ that man should pursue his own true and sub¬ 
stantial happiness.” This is the foundation of what we call ethics, or natural 
law; for the several articles into which it is branched in our systems, amount 
to no more than demonstrating that this or that action tends to man’s real hap¬ 
piness, and therefore very justly concluding that the performance of it is a 
part of the law of nature; or, on the other hand, that this or that action is 
destructive of man’s real happiness, and therefore that the law of nature for¬ 
bids it. 

This law of nature, being coeval with mankind, and dictated by God him¬ 
self, is of course superior in obligation to any other. It is binding over all the 
globe, in all countries, and at all times: no human laws are of any validity, if 
contrary to this; (2) and such of them as are valid derive all their force, and 
all their authority, mediately or immediately, from this original. 

But in order to apply this to the particular exigencies of each individual, it 
is still necessary to have recourse to reason, whose office it is to discover, as 
was before observed, what the law of nature directs in every circumstance of 
life, by considering what method will tend the most effectually to our own 
substantial happiness. And if our reason were always, as in our first ancestor 
before his transgression, clear and perfect, unruffled by passions, unclouded by 
prejudice, unimpaired by disease or intemperance, the task would be pleasant 
and easy; we should need no other guide but this. But every man now finds 
the contrary in his own experience; that his reason is corrupt, and his under¬ 
standing full of ignorance and error. 

This has given manifold occasion for the benign interposition of divine Pro¬ 
vidence, which, in compassion to the frailty, the imperfection, and the blind¬ 
ness of human reason, *hath been pleased, at sundry times and in divers r* 
manners, to discover and enforce its laws by an immediate and direct L J 
revelation. The doctrines thus delivered we call the revealed or divine law, 
and they are to be found only in the holy scriptures. These precepts, when 
revealed, are found upon comparison to be really a part of the original law of 
nature, as they tend in all their consequences to man’s felicity. But we are 


(2) Under no circumstances do mankind differ more widely than when they undertake to 
apply their fallible judgments to the determination of what the law of Goa commands or 
what it forbids. One people think the law of God commands them to worship idol9; 
another that they should keep no terms with those who do not accept the fundamental doc¬ 
trines of their religion; another that religious observances differing from their own should 
be punished with severe penalties, and so on. Now when it is said that no human laws 
opposed to the law of God can be of any validity, we may accept the declaration as a theo¬ 
retical truth, but in government it is a fallacy. The legislature, in the act of making a law, 
determines its conformity to the law of God, and being the law-making power, its judgment 
is binding upon all the people, and must be taken to be correct and conclusive. Therefore 
in the practical administration of law neither the judiciary nor the people can assume that 
any law is contrary to the law of God. If to any individual citizen a command of the law 
appears to be contrary to good morals or to right and justice, and therefore contrary to the 
law of God, and he declines to obey it for that reason, and is visited with the penalties of 
disobedience, he will probably reflect that if this be an evil, it is an evil which is insepar¬ 
able from established and regular government, and insignificant when compared with the 
blessings which government confers. 
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not from thence to conclude that the knowledge of these truths was attainable 
by reason, in its present corrupted state; since we find that, until they were 
revealed, they were hid from the wisdom of ages. As then the moral precepts 
of this law are indeed of the same original with those of the law of nature, so 
their intrinsic obligation is of equal strength and perpetuity. Yet undoubt¬ 
edly the revealed law is of infinitely more authenticity than that moral system 
which is framed by ethical writers, and denominated the natural law; because 
one is the law of nature, expressly declared so to be by God himself; the other 
is only what, by the assistance of human reason, we imagine to be that law. 
If we could be as certain of the latter as we are of the former, both would 
have an equal authority; but, till then, they can never be put in any competi¬ 
tion together. 

Upon these two foundations, the law of nature and the law of revelation, 
depend all human laws; that is to say, no human laws should be suffered to 
contradict these. There are, it is true, a great number of indifferent points in 
which both the divine law and the natural leave a man at his own liberty, but 
which are found necessary, for the benefit of society, to be restrained within 
certain limits. And herein it is that human laws have their greatest force and 
efficacy; for, with regard to such points as are not indifferent, human laws are 
only declaratory of, and act in subordination to, the former. To instance in 
the case of murder: this is expressly forbidden by the divine, and demon¬ 
strably by the natural law; and, from these prohibitions, arises the true unlaw¬ 
fulness of this crime. Those human laws that annex a punishment to it do not 
r*4.at all increase its moral guilt, or *superadd any fresh obligation, in foro 
L -* conscientice, to abstain from its perpetration. Nay, if any human law 
should allow or enjoin us to commit it, we are bound to transgress that human 
law, or else we must offend both the natural and the divine. But, with regard 
to matters that are in themselves indifferent, and are not commanded or for¬ 
bidden by those superior laws,—such, for instance, as exporting of wool into 
foreign countries,—here the inferior legislature has scope and opportunity to 
interpose, and to make that action unlawful which before was not so. 

If man were to live in a state of nature, unconnected with other individuals, 
there would be no occasion for any other laws than the law of nature and the 
law of God. Neither could any other law possibly exist: for a law always 
supposes some superior who is to make it; and, in a state of nature, we are all 
equal, without any other superior but Him who is the author of our being. 
But man was formed for society; and, as is demonstrated by the writers on 
this subject, (6) is neither capable of living alone, nor indeed has the courage 
to do it. However, as it is impossible for the whole race of mankind to be 
united in one great society, they must necessarily divide into many, and form 
separate states, commonwealths, and nations entirely independent of each 
other, and yet liable to a mutual intercourse. Hence arises a third kind of law 
to regulate this mutual intercourse, called “the law of nations,” which, as none 
of these states will acknowledge a superiority in the other, cannot be dictated 
by any, but depends entirely upon the rules of natural law, or upon mutual 
compacts, treaties, leagues, and agreements between these several communities; 
in the construction also of which compacts we have no other rule to resort to, 
but the law of nature; being the only one to which all the communities are 
equally subject; and therefore the civil law (c) very justly observes, quod 
naturalis ratio inter omnes homines constituit % vocatur jus gentium. 
r*44l *Thus much I thought it necessary to premise concerning the law of 
L J nature, the revealed law, and the law of nations, before I proceeded 
to treat more fully of the principal subject of this section, municipal or civil 
law; that is, the rule by which particular districts, communities or nations, 
are governed; being thus defined by Justinian (tf), “ Jus civile est quod quisque 

(b) Puffendorf, Z. 7. cl '1. compared with Borberrac’s Commentary. 

(c) Ff . i. 1, 9. (d) Inst. i. fi, 1. 
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sibi populus con&tituiV* I call it municipal law, in compliance with common 
speech; for, though strictly that expression denotes the particular customs of 
one single municipium or free town, yet it may with sufficient propriety be 
applied to any one state or nation, which is governed by the same laws and 

customs. 

Municipal law, thus understood, is properly defined to be “a rule of civil 
conduct proscribed by the supreme power in a state, commanding what is right 
and prohibiting what is wrong.” ( 3 ) Let us endeavor to explain its several prop¬ 
erties, as they arise out of this definition. And, first, it is a rule: not a 
transient sudden order from a superior to or concerning a particular person; 
but something permanent, uniform, and universal. Therefore a particular act 
of the legislature to confiscate the goods of Titius, or to attaint him of high 
treason, does not enter into the idea of a municipal law: for the operation of 
this act is Bpent upon Titius only, and has no relation to the community in 
general; it is rather a sentence than a law. But an act to declare that the crime 
of which Titius is accused shall be deemed high treason: this has permanency, 
uniformity, and universality, and therefore is properly a rule . It is also called 
a rule , to distinguish it from advice or counsel, which we are at liberty to follow 
or not, as we see proper, and to judge upon the reasonableness or unreasonable¬ 
ness of the thing advised: whereaB our obedience to the law depends not upon 
our approbation , but upon the maker's will . Counsel is only matter of persua¬ 
sion, law is matter of injunction; counsel acts only upon the willing, law upon 
the unwilling also. 

*It is also called a rule to distinguish it from a compact or agreement; r # . , 
for a compact is a promise proceeding from us, law is a command directed *- * 

to us. The language of a compact is, " I will, or will not, do this;” that of a law 
is, “ thou shalt, or shalt not, do it.” It is true there is an obligation which a 
compact carries with it, equal in point of conscience to that of a law; but then 
the original of the obligation is different. In compacts, we ourselves determine 
and promise what shall be done, before we are obliged to do it; in laws, we are 
obliged to act without ourselves determining or promising any thing at all. 
Upon these accounts law is defined to be "a rule'' ( 4 ) 

Municipal law is also “ a rule of civil conduct ” This distinguishes municipal 
law from the natural, or revealed; the former of which is the rule of moral 
conduct, and the latter not only the rule of moral conduct, but also the rule of 
faith. These regard man as a creature, and point out his duty to God, to 
himself, and to his neighbour, considered in the light of an individual. But 
municipal or civil law regards him also as a citizen, and bound to other duties 
towards his neighbour than those of mere nature and religion; duties, which he 


(3) This definition has been often criticised. It has been said that so far as it is accurate 
it is complete in iis first branch: 4< a rule of civil conduct prescribed by the supreme power 
in a state/’ and that while municipal law may never command what is wrong, it often pro¬ 
hibits what is right; as for example, the killing of game by unqualified persons. But 
those things which the supreme authority forbids, however innocent in themselves,abstractly 
considered, must be understood as inhibited, because, in view of the relations of the citizen 
to the state, or to some one or more of his fellow citizens, it is not proper, right or best that 
they should be done. The laws which forbade unqualified persons to destroy game, were 
based upon an assumed superior right in the privileged classes; and the regulation of trades 
has its foundation in the legislative judgment of what is best and most expedient for society 
at large. Viewed relatively, therefore, the acts forbidden are not perfectly right, but, in 
some of their relations, incidents or consequences, would work a wrong, which, assuming 
the premises to be correct, the legislative authority may properly prevent. See pp. 55 and 
58, post. 

(4) A law may nevertheless be a compact or agreement also, of which we have many 
illustrations in American law. The most common of these is a corporate charter, in which 
the state assures certain rights to the corporators in consideration of the benefit which the 
performance of the corporate duties will bring to the state. The charter is not a contract 
th form, hut in its essentials it is, and must be so considered: Dartmouth College v. Wood¬ 
ward, 4 Wheat., 518; The Binghamton Bridge, 3 Wall., 51 . 
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has engaged in by enjoying the benefits of the common union; and which 
amount to no more than that he do contribute, on his part, to the subsistence 
and peace of the society. 

It is likewise “a rule prescribed .” Because a bare resolution, confined in the 
breast of the legislator, without manifesting itself by some external sign, can 
never be properly a law. It is requisite that this resolution be notified to the 
people who are to obey it. But the manner in which this notification is to be 
made, is matter of very great indifference. It may be notified by universal 
tradition and long practice, which supposes a previous publication, and is the 
case of the common law of England. It may be notified viva voce , by officers 
appointed for that purpose, as is done with regard to proclamations, and such 
acts P ar ^ ament as are appointed* to be publicly read in churches and 
L J other assemblies. It may lastly be notified by writing, printing, or the 
like; which is the general course taken with all our acts of parliament. Yet, 
whatever way is made use of, it is incumbent on the promulgators to do it in 
the most public and perspicuous manner; not like Caligula, who (according to 
Dio Cassius) wrote his laws in a very small character, and hung them upon 
high pillars, the more effectually to ensnare the people. There is still a more 
unreasonable method than this, which is called making of laws ex post facto ; 
when after an action (indifferent in itself) is committed, the legislator then for 
the first time declares it to have been a crime, and inflicts a punishment upon 
the person who has committed it. Here it is impossible that the party could 
foresee that an action innocent when it was done, should be afterwards converted 
to guilt by a subsequent law; he had therefore no cause to abstain from it; 
and all punishment for not abstaining must of consequence be cruel and 
unjust. ( e ) All laws should be therefore made to commence futuro , and be 

notified before their commencement; which is implied in the term “ prescribed .” 
But when this rule is in the usual manner notified or prescribed, it is then the 
subject’s business to be thoroughly acquainted therewith; for if ignorance, of 
what he might know, were admitted as a legitimate excuse, the laws would be 
of no effect, but might always be eluded with impunity. (5) 

(e) Such laws among the Romans were denominated privilegia, or private laws,of which Cicero (de leg. 3. 
19, and in his oration pro domo, 17,) thus speaks: ** Vetant leges sacratae vetant duodecim tabulae, leges 
privatis homnibus irregari; id enim est privilegium. Nemo unquam tulit, nihil est crudelius , nihil 
perniciosius , nihil quod minus hasc civitas ferre puwtf,*’ 


(5) It is a familiar rule of construction that every statute shall have a prospective con¬ 
struction only, unless its terms are such as to make clear the legislative intent that the 
operation should be retrospective also: Dash v. Van Kleeck, 7 Johns., 477; S. C. f 5 Am. Dec., 
291 and note 315; Moon v. Durden, 2 Exch., 22; United States v. Heth, 3 Cranch, 399; 
Harvey v. Tyler, 2 Wall., 328; Brown v. Wilcox, 14 Smedes & M., 127; Price v. Mott, 52 
Penn. St., 315; Allbyer v. State, 10 Ohio St., 588; State v. Barbee, 3 Ind., 258; Finney 
v. Ackerman, 21 Wis., 268; Drake ( v. Gilmore, 52 N. Y., 389; Gerry v. Moreham, 1 Allen, 
319; Hubbard v. Brainerd, 35 Conn., 563; Sturgis v. Hall, 48 Vt.,302; Rogers v. Green- 
bush, 58 Mo., 395; In re Tuller, 79 Ill., 99; Danville v. Pace, 21 Gratt., 1; Colony v. Dub¬ 
lin, 32 N. H., 432; Williams v. Johnson, 30Md., 500; State v. Ferguson, 62 Mo., 77; Mer- 
win v. Ballard, 66 N. C., 398; Railroad Co. v. Washington Co. Court, 10 Bush, 564; State 
v. Newark, 40 JST. J., 92; Knowlton v. Redenburgh, 40 Iowa, 114; Smith v. Auditor Gen¬ 
eral, 20 Mich., 398; Lee v. Cook, 1 Wy. Ter., 413. And in several states the people have 
by their constitutions expressly forbidden all retrospective legislation, from a conviction 
that injustice is more likely to result from it than be prevented or remedied. The constitu¬ 
tion of the United States also contains an express prohibition of ex post facto laws, as well 
by the states as by congress. The exact extent of this prohibition was for some time in 
dispute, but Mr. Justice Chase, in Calder v. Bull, 3 Dali., 386, assumed to interpret it, and 
his interpretation has ever since been accepted and followed. The following he says are 
ex post facto laws: 1. Every law that makes an action done before the passiug of the law, 
and which was innocent when done, criminal, and punishes such action. 2. Every law 
that aggravates a crime, or make9 it greater than it was when committed. 3. Every law 
that changes the punishment and inflicts a greater punishment than the law annexed to the 
crime when committed. 4. Every law that alters the legal rules of evidence, and receives 
less or different testimony than the law required at the time of the commission of the offence 
in order to convict the offender. Ex post facto laws, therefore, when the term is used in the 
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But farther: municipal law is “a rule of civil conduct prescribed by the 
supreme power in a state” For legislature, as was before observed, is the 
greatest act of superiority that can be exercised by one being over another. 
Wherefore it is requisite to the very essence of a law, that it be made by the 
supreme power. Sovereignty and legislature are indeed convertible terms; one 
cannot subsist without the other. 

♦This will naturally lead us into a short inquiry concerning the nature 
of society and civil government; and the natural inherent right that L ■* 
belongs to the sovereignty of a state, wherever that sovereignty be lodged, of 
making and enforcing laws. 

The only true and natural foundations of society are the wants and the fears 
of individuals. Not that we can believe, with some theoretical writers, that 
there ever was a time when there was no such thing as society either natural or 
civil; and that, from the impulse of reason, and through a sense of their wants 
and weaknesses, individuals met together in a large plain, entered into an 
original contract, and chose the tallest man present to be their governor. 
This notion of an actually existing unconnected state of nature, is too wild 
to be seriously admitted: and besides it is plainly contradictory to the 
revealed accounts of the primitive origin of mankind, and their preservation 
two thousand years afterwards; both which were effected by the means of 
single families. These formed the first natural society among themselves; 
which, every day extending its limits, laid the first though imperfect rudiments 


technical constitutional sense, are always laws which directly or indirectly inflict or con¬ 
cern criminal punishments: Cummings v. Missouri, 4 Wall., 277; State v. Keith, 63 N. C., 
140; Hartung v. People, 22 N. Y., 105; Clark v. State, 23 Miss., 261; Miles v. State, 40 Ala., 
39; State v. Williams, 2 Kich., 418. Nevertheless laws for the improvement of proceedings 
in criminal cases may be made applicable to previous transactions: State v. Manning, 14 
Tex., 402; Lasure v. State, 19 Ohio St.,43; Walston v. Commonwealth, 16 B. Monr.,15; 
Commonwealth v. Hull, 97 Mass., 570; State v. Learned, 47 Me., 426; People v. Mortimer, 
46 Cal., 114; Stokes v. People, 53 N. Y., 164. And it may be provided that a previous 
conviction shall be taken into account in imposing punishment for future offenses: Rand 
v. Commonwealth, 9 Gratt., 738; Ex parte Guiteraez, 45 Cal., 429; Ross’ Case, 2 Pick., 165; 
People v. Butler, 3 Cow., 347. 

And where not expressly prohibited, the legislature has undoubted power to pass laws to 
cure defects and omissions in legal proceedings; as, for example, irregularities in the assess¬ 
ment and levy of taxes; in judicial sales; in the proceedings of municipal bodies, and the 
like: Kearney v. Taylor, 15 How., 494; Goshen v. Stonington, 4 Conn., 224; Hepburn v. 
Curts, 7 Watts, 300. The general rule for these cases is stated to be, that if the thing want¬ 
ing or which failed to be done, and which constitutes the defect in the proceedings, is some¬ 
thing the necessity for which the legislature might have dispensed with by prior statute, 
then it is competent to dispense with it retrospectively by statute. And if an irregularity 
consists in doing some act, or in the mode or manner of doing some act which the legisla¬ 
ture might have made immaterial by prior law, it is equally competent to make the same 
immaterial by subsequent law: Boyce v. Sinclair, 3 Bush, 261; Weed v. Donovan, 114 
Mass., 181; Kimball v. Rosendale, 42 Wis., 407; Parmelee v. Lawrence, 48 Ill., 331. Con¬ 
tracts imperfect in matter of form are sometimes validated in this way: Lewis v. McElvain, 
16 Ohio, 347; Hess v. Wertz, 4 Serg. & R., 361; Journeay v. Gibson, 56 Penn. St., 57; 
Grove v. Todd, 41 Md., 633; Deutzel v. Waldie, 30 Cal., 138; Gibson v. Hibbard, 13 Mich., 
215. And contracts invalid by reason of some statutory inhibition have been affirmed: 
Savings Bank v. Allen, 28 Conn., 97; Thompson v. Morgan, 6 Minn., 292; Satterlee v. 
Mathewson, 16 Serg. & R., 169, and 2 Pet., 380; State v. Newark, 25 N. J., 197. But 
nothing can be thus validated which the legislature might not in advance have authorized: 
Shook y. Brown, 61 Penn St., 327; Railroad Co, v. Railroad Co.,50N. £L, 50. The whole 
subject is considered quite fully in note to Goshen v. Stonington, 10 Am. Dec., 131-139. 

As to what laws are included when retrospective laws are expressly forbidden, see Rich v, 
Flanders, 39 N. H., 304. 

Statutes in England, by Stat. f 33 Geo. III., c. 13, take effect from their passage. Acts of 
congress also take effect from their approval: Gardner v. Collector, 6 Wall., 499. There ia 
no uniformity of rule on this subject in the several American states. In several it is expressly 
provided by constitution that statutes shall only take effect at some definite time or after 
l efinite subsequent to the passage. In the absence of any such provision they 
take effect when the formalities of enactment are actually complete: Cooley, Const. Lim., 
156-158. 
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of civil or political society: and when it grew too large to subsist with conven¬ 
ience in that pastoral state, wherein the patriarchs appear to have lived, it 
necessarily subdivided itself by various migrations into more. Afterwards, as 
agriculture increased, which employs and can maintain a much greater number 
of hands, migrations became less frequent: and various tribes,which had formerly 
separated, reunited again; sometimes by compulsion and conquest, sometimes 
by accident, and sometimes perhaps by compact. But though society had not 
its formal beginning from any convention of individuals, actuated by their wants 
and their fears; yet it is the sense of their weakness and imperfection that keeps 
mankind together; that demonstrates the necessity of this union; and that 
therefore is the solid and natural foundation, as well as the cement of civil 
society. And this is what we mean by the original contract of society; which, 
though perhaps in no instance it has ever been formally expressed at the first 
institution of a state, yet in nature and reason must always be understood and 
*r ao~\ implied, *in the very act of associating together: namely, that the whole 
L * should protect all its parts, and that every part should pay obedience to 
the will of the whole, or, in other words, that the community should guard the 
rights of each individual member, and that (in return for this protection) each 
individual should submit to the laws of the community; without which sub¬ 
mission of all it was impossible that protection could be certainly extended to 
any. 

For when civil society is once formed, government at the same time results 
of course, as necessary to preserve and to keep that society in order. Unless 
some superior be constituted, whose commands and decisions all the members 
are bound to obey, they would still remain as in a state of nature, without any 

i 'udge upon earth to define their several rights, and redress their several wrongs. 
Jut, as all the members which compose this society were naturally equal," it 
may be asked, in whose hands are the reins of government to be entrusted ? 
To this the general answer is easy: but the application of it to particular cases 
has occasioned one-half of those mischiefs which are apt to proceed from mis¬ 
guided political zeal. In general, all mankind will agree that government 
should be reposed in such persons in whom those qualities are most likely to be 
found, the perfection of which is among the attributes of Him who is emphati¬ 
cally styled the Supreme Being; the three grand requisites, I mean, of wisdom, 
of goodness, and of power; wisdom, to discern the real interest of the com¬ 
munity; goodness, to endeavor always to pursue that real interest; and strength, 
or power, to carry this knowledge and intention into action. These are the 
natural foundations of sovereignty, and these are the requisites that ought to 
be found in every well constituted frame of government. 

How the several forms of government we now see in the world at first actu¬ 
ally began, is matter of great uncertainty, and has occasioned infinite disputes. 
It is not my business or intention to enter into any of them. However they 
r * i began, or by *what right soever they subsist, there is and must be in all 
l J of them a supreme, irresistible, absolute, uncontrolled authority, in which 
the jura summi imperii , or the rights of sovereignty, reside. And this author¬ 
ity is placed in those hands, wherein (according to the opinion of the founders 
of such respective states, either expressly given, or collected from their tacit 
approbation) the qualities requisite for supremacy, wisdom, goodness, and 
power, are the most likely to be found. 

The political writers of antiquity will not allow more than three regular 
forms of government; the first, when the sovereign power is lodged in an aggre¬ 
gate assembly consisting of all the free members of a community, which is 
called a democracy; the second, when it is lodged in a council, composed of 
■elect members, and then it is styled an aristocracy; the last, when it is en¬ 
trusted in the hands of a single person, and then it takes the name of a mon¬ 
archy. All other species of government, they say, are either corruptions of, 
or reducible to, these three. 
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By the sovereign power, as was before observed, is meant the making of laws; 
for wherever that power resides, all others must conform to and be directed by 
it, whatever appearance the outward form and administration of the govern¬ 
ment mav put on. For it is at any time in the option of the legislature to 
alter that form and administration by a new edict or rule, and to put the exe¬ 
cution of the laws into whatever hands it pleases; by constituting one or a 
few, or many executive magistrates: and all the other powers of the state must 
obev the legislative power in the discharge of their several functions, or else 
the constitution is at an end. (6) 

In a democracy, where the right of making laws resides in the people at large, 
public virtue, or goodness of intention, is more likely to be found, than either of 
the other qualities of government. Popular assemblies are frequently foolish in 
their contrivance, and weak in their execution; but generally mean to do the 
thing that is right and just, and have always a degree of patriotism or public 
spirit. In ^aristocracies there is more wisdom to be found, than in the r*r 0 i 
other frames of government; being composed, or intended to be com- *- J 
posed, of the most experienced citizens: but there is less honesty than in a re¬ 
public, and less strength than in a monarchy. A monarchy is indeed the most 
powerful of any; for, by the entire conjunction of the legislative and executive 
powers, all the sinews of government are knit together, and united in the hand 
of the prince: but then there is imminent danger of his employing that strength 
to improvident or oppressive purposes. 

Thus these three species of government have, all of them, their several per¬ 
fections and imperfections. Democracies are usually the best calculated to di¬ 
rect the end of a law; aristocracies to invent the means by which that end 
shall be obtained; and monarchies to carry those means into execution. And 
the ancients, as was observed, had in general no idea of any other permanent 
form of government but these three: for though Cicero {f) declares himself of 
opinion, u esse optime constitutam rempublicam quae ex tribus generibus illis , 
regali y optimo , etpopularly sit modice confusa yet Tacitus treats this notion 
of a mixed government, formed out of them all, and partaking of the advan- 

(/) In his fragments, de rep. 1. 9. 


(6) The constitution of England may be said to consist of the unwritten rules and usages 
in accordance with which the powers of government are habitually exercised. By the 
theory of the British government, the exercise of sovereign powers rests in the parliament, 
which is so far supreme in action that by a strong figure of speech it is sometimes said to be 
“omnipotent.” By this is to be understood that no other human power is placed over or 
made superior to it, or can question that what parliament declares to be law is law. From 
this theory of its powers it must follow that parliament is superior to the constitution itself, 
and may modify it at pleasure, as indeed has often been done. A very different theory pre¬ 
vails in America. According to the fundamental principles of both the federal and state 
constitutions, the government, the supreme power or jura summi imperii, resides in the peo¬ 
ple, and it follows that it is the right of the people to make laws. But as the exercise of that 
right by the people at large would be equally inconvenient and impracticable, the constitu¬ 
tion reposes the exercise of that power in a body of representatives of the people, but at the 
same time imposes upon them such restrictions as are deemed important for the general wel¬ 
fare or for the protection of individual rights. Whenever thi9 body of representatives ex¬ 
ceed the limits prescribed to their action by the fundamental law from which their whole 
authority is derived, or whenever they exercise their powers in a manner which the people, 
by the constitution, have not thought proper to allow, their action is not ouly censurable, 
but in point of law is void, and must not only be so declared by the courts where the point 
arises in litigation, but may be disregarded and disobeyed by any citizen. From this it will 
appear how broad is the difference between the constitution of Britain and those of the 
American states; the courts of the former country not venturing to declare that there are 
any legal limits to the legislative authority, except such as rest in the legislative will and 
discretion; while in America a considerable portion of the time of the courts is occupied 
with a discussion of questions respecting the constitutional limitations upon the power of 
the several departments of the government. See 1 Tucker’s Blackstone, appendix A.; 
Cooley, Const. Lim. cc. 1 and 7. 
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tages of each, as a visionary whim, and one that, if effected, could never be 
lasting or secure, (g) 

But, happily for us of this island, the British constitution has long remained, 
and I trust will long continue, a standing exception to the truth of this obser¬ 
vation. For, as with us the executive power of the laws is lodged in a single 
person, they have all the advantages of strength and dispatch, that are to be 
found in the most absolute monarchy: and as the legislature of the kingdom is 
entrusted to three distinct powers, entirely independent of each other; first, the 
king; secondly, the lords spiritual and temporal, which is an aristocratieal as- 
f * 511 sembly of persons selected for their piety, *their birth, their wisdom, 
*- -I their valour, or their property; and, thirdly, the House of Commons, 
freely chosen by the people from among themselves , which makes it a kind of 
democracy: as this aggregate body, actuated by different springs, and attentive 
to different interests, composes the British parliament, and has the supreme 
disposal of every thing; there can no inconvenience be attempted by either of 
the three branches, but will be withstood by one of the other two; each branch 
being armed with a negative power, sufficient to repel any innovation which it 
shall think inexpedient or dangerous. 

Here then is lodged the sovereignty of the British constitution; and lodged 
as beneficially as is possible for society. For in no other shape could we be so 
certain of finding the three great qualities of government so well and so hap¬ 
pily united. If the supreme power were lodged in any one of the three branches 
separately, we must be exposed to the inconveniences of either absolute mon¬ 
archy, aristocracy, or democracy; and 60 want two of the three principal in¬ 
gredients of good polity; either virtue, wisdom, or power. If it were lodged 
in any two of the branches; for instance, in the king and house of lords, our 
laws might be providently made, and well executed, but they might not always 
have the good of the people in view ; if lodged in the king and commons, we 
should want that circumspection and mediatory caution, which the wisdom of 
the peers is to afford: if the supreme rights of legislature were lodged in the 
two houses only, and the king had no negative upon their proceedings, they 
might be tempted to encroach upon the royal prerogative, or perhaps to abolish 
the kingly office, and thereby weaken (if not totally destroy) the strength of 
the executive power. But the constitutional government of this island is so 
admirably tempered and compounded, that nothing can endanger or hurt it, 
but destroying the equilibrium of power between one branch of the legislature 
and the rest. For if ever it should happen that the independence of any one 
of the three should be lost, or that it should become subservient to the views of 
r* either of the other two, there would *soon be an end of our constitution. 

L -I (7) The legislature would be changed from that, which (upon the sup- 

({ 7 ) Ounctas nationes et urbes populus ant primores, aut singuli requnt ; delecta ex his et constituta 
republiccR forma laudari facilius quam evenire , vel t si evenit t hand diuturna esse potestAnn. 1. 4. 


(7) The notion of an equilibrium of powers between each branch of the legislature and 
the rest, if it ever had aDy more than a mere fanciful existence, has long since died out. Mr. 
Todd, with perfect accuracy, say9 that, ** It is a cardinal maxim of the modern British con¬ 
stitution, that the House of Commons i9 the greate9t of the powers of the state. It is to the 
Hon9e of Commons that every act of the government, performed by responsible ministers in 
the name and on behalf of the crown, must be explained and justified, and by them tint it 
mu9t be ultimately approved. And the sole appeal from the verdict of the House is a right¬ 
ful appeal to those from whom it received its commission." Pari. Gov. in the Colonies, p. 
4, quoting Mr. Gladstone. 

The House of Commons also, though but one of the three branches of the legislature the 
consent of which is requisite to all laws, has in several most important cases asserted a su¬ 
premacy whicli both the monarch and the lords were unable to resist. Remarkable in¬ 
stances, which may he mentioned, were the passage of the Reform Bill of 1832. and the bill 
for the disestablishment of the Irish church, 1809. And it may be9afely assumed that when 
the public sentiment of the nation as it finds expression through the representatives of the 
people in the House of Commons, is seriously determined upon any definite measure of legis¬ 
lation, the other branches of parliament will not venture to exercise their constitutional 
powers to defeat it. Bee May, Const. Hist. ch. 5; Todd, Pari. Govt. f vol. 1, pp. 80, 60. 
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position of an original contract, either actual or implied) is presumed to have 
ocen original!v set up by the general consent and fundamental act of the so¬ 
ciety; and such a change, however effected, is, according to Mr. Locke (h) (who 
perhaps carries his theory too far), at once an entire dissolution of the bands of 
government; and the people are thereby reduced to a state of anarchy, with 
liberty to constitute to themselves a new legislative power. 

Having thus cursorily considered the usual three species of government, and 
our own singular constitution, selected and compounded from them all, I 
proceed to observe, that, as the power of making laws constitutes the supreme 
authority, so wherever the supreme authority in any state resides, it is the right 
of that authority to make laws; that is, in the words of our definition, to pre¬ 
scribe the rule of civil action . (8) And this may be discovered from the very 
end and institution of civil states. For a state is a collective body, composed 
of a multitude of individuals, united for their safety and convenience, and in¬ 
tending to act together as one man. If it therefore is to act as one man, it 
ought to act by one uniform will. But, inasmuch as political communities are 
made up of many natural persons, each of whom has his particular will and in¬ 
clination, these several wills cannot by any natural union be joined together, 
or tempered and disposed into a lasting harmony, so as to constitute and pro¬ 
duce that one uniform will of the whole. It can therefore be no otherwise pro¬ 
duced than by a political union; by the consent of all persons to submit their 
own private wills to the will of one man, or of one or more assemblies of men, 
to whom the supreme authority is entrusted; and this will of that one man, or 
assemblage of men, is in different states, according to their different constitu¬ 
tions, understood to be law. 

Thus far as to the right of the supreme power to make laws; but further, it 
is its duty likewise. ( 9 ) For since the ^respective members are bound r*coT 
to conform themselves to the will of the state, it is expedient that they J 
receive directions from the state declaratory of that its will. But, as it is im¬ 
possible, in so great a multitude, to give injunctions to every particular man, 
relative to each particular action, it is therefore incumbent on the state to es¬ 
tablish general rules, for the perpetual information and direction of all persons 

(7k) On Government, part 2, sec. 212. 


(8) The supreme authority in America is the people. But the people make only the 
fundamental law of the state, and by that law they create a legislature to which is delegated 
the trust of making the ordinary laws. The trust is limited by the very fact of its being a 
delegated and not an original authority, and in every instance special limitations are also 
imposed to prevent an abuse of the delegated power. The most important of these is that 
which forbids depriving any person of life, liberty, or property, except by due process of 
law. 

(9) The duty to make laws must be exercised by the legislature itself; it cannot either 
generally or in special cases be delegated to any other authority; not even to the people them¬ 
selves. Therefore, an enactment submitting a proposed law to the peuple, and providing 
that it shall have effect as a statute if approved by them, is invalid. Barto v. Himrod, 8 1L 
Y., 489; Rice v. Foster, 4 Harr., 479; Parker v. Commonwealth, 6 Penn. St., 507; Santo 
v. State, 2 Iowa, 165; Maize v. State, 4 Ind., 342; State v. Parker, 26 Yt., 357; State v. 
Copeland, 3 R. I.. 33; State v. Wilcox, 45 Mo., 458; State v. Weir, 33 Iowa, 134; Ex parte 
Wall, 48 Cal., 279; Farnsworth v. Lisbon, 62 Me., 451; Willis v. Owen, 43 Tex., 41. The 
exact extent of this principle is, however, open to some question. It is admitted that police 
regulations and other matters of mere local concern may be submitted for decision as a part 
of local government to the people specially interested. State v. Common Pleas, 36 N. J., 
72; Locke’s Appeal, 72 Penn. St., 491; State v. Wilcox, 42 Conn., 364; Fell v. State, 42 
Md., 71; and the weight of authority is that the question of licensing or prohibiting the sale 
of spirituous and malt liquors, is a question that may be thus referred. See Cooley Const. Lim. 
117—122, and cases cited. Municipal corporations, in the exercise of the governmental powers 
conferred upon them, are subject to the same restrictions as respects delegation that rest upon 
the legislature of the state. Clark v. Washington, 12 Wheat., 54; Thompson v. Schermer- 
horn, 6 N. Y., 92; Whyte v. Nashville, 2 Swan, 364; Ruggles v. Collier, 43 Mo., 353; State 
v. Patterson, 34 N. J.. 163; State v. Fiske, 9 R. I., 94; Supervisors v. Brush, 77 Ill., 59; 
Hydes v. Joyes, 4 Bush, 464; Davis v. Read, 65 N. Y. # 566. 
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in all points, whether of positive or negative duty. And this, in order that 
every man may know what to look upon as his own, what as another’s; what 
absolute and what relative duties are required at his hands; what is to be es¬ 
teemed honest, dishonest, or indifferent; what degree every man retains of his 
natural liberty; what he has given up as the price of the benefits of society; 
and after what manner each person is to moderate the use and exercise of those 
rights which the state assigns him, in order to promote and secure the public 
tranquility. 

From what has been advanced, the truth of the former branch of our defini¬ 
tion, is (I trust) sufficiently evident; that “ municipal law is a rule of civil 
conduct prescribed by the supreme power in a state” I proceed now to the 
latter branch of it; that it is a rule so prescribed, " commanding what is right , 
and prohibiting what is wrong” 

Now in order to do this completely, it is first of all necessary that the bound¬ 
aries of right and wrong be established and ascertained by law. And when 
this is once done, it will follow of course that it is likewise the business of the 
law, considered as a rule of civil conduct, to enforce these rights, and to 
restrain or redress these wrongs. It remains therefore only to consider 
in what manner the law is said to ascertain the boundaries of right and 
wrong; and the methods which it takes to command the one and prohibit the 
other. 

For this purpose every law may be said to consist of several parts; one 
declaratory; whereby the rights to be observed, and the wrongs to be eschewed, 
r * are clearly defined and *laid down: another, directory; whereby the 
*- J subject is instructed and enjoined to observe those rights, and to abstain 
from the commission of those wrongs: a third, remedial; whereby a method is 
pointed out to recover a man’s private rights, or redress his private wrongs: to 
which may be added a fourth, usually termed the sanction or vindicatory 
branch of the law; whereby it is signified what evil or penalty shall be 
incurred by such as commit any public wrongs, and transgress or neglect 
their duty. 

With regard to the first of these, the declaratory part of the municipal law, 
this depends not so much upon the law of revelation or of nature, as upon the 
wisdom and will of the legislator. This doctrine, which before was slightly 
touched, deserves a more particular explication. Those rights then which God 
and nature have established, and are therefore called natural rights, such as are 
life and liberty, need not the aid of human laws to be more effectually invested 
in every man than they are; neither do they receive any additional strength 
when declared by the municipal laws to be inviolable. On the contrary, no 
human legislature has power to abridge or destroy them, unless the owner shall 
himself commit some act that amounts to a forfeiture. Neither do divine or 
natural duties (such as, for instance, the worship of God, the maintenance of 
children, and the like) receive any stronger sanction from being also declared 
to be duties by the law of the land. The case is the same as to crimes and 
misdemeanors, that are forbidden by the superior laws, and therefore styled 
mala in se , such as murder, theft, and perjury ; which contract no additional 
turpitude from being declared unlawful by the inferior legislature. For that 
legislature in all these cases acts only, as was before observed, in subordination 
to the great lawgiver, transcribing and publishing his precepts. So that, upon 
the whole, the declaratory part of the municipal law has no force or operation 
at all, with regard to actions that are naturally and intrinsically right or wrong, 
r* *But, with regard to things in themselves indifferent, the case is entirely 
L J altered. These become either right or wrong, just or unjust, duties or 
misdemeanors, according as the municipal legislator sees proper, for promoting 
the welfare of the society, and more effectually carrying on the purposes of civil 
life. Thus our own common law has declared, that the goods of the wife do 
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instantly upon marriage become the property and right of the husband ; (10) 
aud our statute law has declared all monopolies a public offence: yet that right, 
and this offence, have no foundation in nature, but are merely created by the 
law, for the purpose of civil society. And sometimes, where the thing itself 
has its rise from the law of nature, the particular circumstances and mode of 
doing it becomes right or wrong, as the laws of the land shall direct. Thus, for 
instance, in civil duties; obedience to superiors is the doctrine of revealed as 
well as natural religion: but who those superiors shall be, and in what circum¬ 
stances, or to what degrees they shall be obeyed, it is the province of human laws 
to determine. And so, as to injuries or crimes it must be left to our own legis 
lature to decide, in what cases the seizing another’s cattle shall amount to a 
trespass or a theft; and where it shall be a justifiable action, as when a landlord 
takes them by way of distress for rent. 

Thus much for the declaratory part of the municipal law : and the directory 
stands much upon the same footing ; for this virtually includes the former, the 
declaration being usually collected from the direction. The law that says, “thou 
shalt not steal,” implies a declaration that stealing is a crime. And we have 
seen (t) that, in things naturally indifferent, the very essence of right and wrong 
depends upon the direction of the laws to do or omit them. 

The remedial part of a law is so necessary a consequence of the former two, 
that laws must be very vague and imperfect * without it. For in vain ^ , 

would rights be declared, in vain directed to be observed, if there were no J 
method of recovering and asserting those rights, when wrongfully withheld or 
invaded. This is what we mean properly, when we speak of the protection of 
the law. When, for instance, the declaratory part of the law has said, “ that the 
field or inheritance, which belonged to Titius’s father, is vested by his death in 
Titius;” and the directory part has “forbidden anyone to enter on another’s 
property, without the leave of the owner:” if Gaius after this will presume to 
take possession of the land, the remedial part of the law will then interpose its 
office ; will make Gaius restore the possession to Titius, and also pay him 
damages for the invasion. 

o 

With regard to the sanction of laws, or the evil that may attend the breach of 
public duties, it is observed, that human legislators have for the most part 
chosen to make the sanction of their laws rather vindicatory than remuner- 
atory , or to consist rather in punishments, than in actual particular rewards. 
Because, in the first place, the quiet enjoyment and protection of all our civil 
rights and liberties, which are the sure and general consequence of obedience to 
the municipal law, are in themselves the best and most valuable of all rewards. 
Because also, were the exercise of every virtue to be enforced by the proposal of 
particular rewards, it were impossible for any state to furnish stock enough for 
so profuse a bounty. And farther, because the dread of evil is a much more 
forcible principle of human actions than the prospect of good. (A) For which 
reasons, though a prudent bestowing of rewards is sometimes of exquisite 
use, yet we find that those civil laws, which enforce and enjoin our duty, do 
seldom, if ever, propose any privilege or gift to such as obey the law ; but do 
constantly come armed with a penalty denounced against transgressors, either 
expressly defining the nature and quantity of the punishment, or else leaving it 
to the discretion of the judges, and those who are entrusted with the care of 
putting the laws in execution. 


ft) Bee page 49. 


(JO Locke. Hum. TJnd. b. 2. c. tl. 


(10) This rule is veiy generally abrogated in American law by statutory or constitutional 
provisions, under which the real and personal property of the wife, possessed by her at the 
time of the marriage, or acquired afterwards by gift, grant, devise or otherwise, remains her 
property to the same extent as if she were unmarried, with restrictions, however, in some of 
the states, upon the control which she may exercise over it, or her power to dispose of it. 
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*Of all the parts of a law the most effectual is the vindicatory . For it 
L J is but lost labour to say, “ do this, or avoid that,” unless we also declare* 
“this shall be the consequence of your non-compliance.” We must therefore 
observe, that the main strength and force of a law consists in the penalty annexed 
to it. Herein is to be found the principal obligation of human laws. 

Legislators and their laws are said to compel and oblige: not that by any 
natural violence they so constrain a man, as to render it impossible for him to 
act otherwise than as they direct, which is the strict sense cf obligation ; but 
because, by declaring and exhibiting a penalty against offenders, they bring it to 
pass that no man can easily choose to transgress the law ; since, by reason of the 
impending correction, compliance is in a high degree preferable to disobedience. 
And, even where rewards are proposed as well as punishments threatened, the 
obligation of the law seems chiefly to consist in the penalty ; for rewards, in 
their nature, can only persuade and allure * nothing is comjndsory but punish¬ 
ment. 

It is true, it hath been holden, and very justly, by the principal of our ethical 
writers, that human laws are binding upon men’s consciences. But if that were 
the only or most forcible obligation, the good only would regard the laws, and 
the bad would set them at defiance. And, true as this principle is, it must still 
be understood with some restriction. It holds, I apprehend, as to rights ; and 
that, when the law has determined the field to belong to Titius, it is matter of 
conscience no longer to withhold or to invade it. So also in regard to natural 
duties , and such offences as are mala in se: here we are bound in conscience ; 
because we are bound by superior laws, before those human laws were in being, to 
perform the one and abstain from the other. But in relation to those laws, which 
enjoin onl j positive duties , and forbid only such things as are not mala in se, 
r*cQi but mala pro hibita merely, without any intermixture of moral guilt, *an- 
L nexing a penalty to non-compliance, (/) here I apprehend conscience is 
no farther concerned, than by directing a submission to the penalty, in case of 
our breach of those laws: for otherwise the multitude of penal laws in a state 
would not only be looked upon as an impolitic, but would also be a very wicked 
thing; if every such law were a snare for the conscience of the subject. But 
in these cases the alternative is offered to every man; “either abstain from 
this, or submit to such a penalty:” and his conscience will be clear, which ever 
side of the alternative he thinks proper to embrace. Thus, by the statutes for 
preserving the game, a penalty is denounced against every unqualified person 
that kills a hare, and against every person who possesses a partridge^rq August. 
And so, too, by other statutes, pecuniary penalties are inflicted for excising 
trades without serving an apprenticeship thereto, (11) for not burying the dead 
in woollen, for not performing the statute-work on the public roads, and for 
innumerable other positive misdemeanors. Now these prohibitory laws do not 
make the transgression a moral offense, or sin: the only obligation in conscience 
is to submit to the penalty, if levied. It must however be observed, that we 
are here speaking of laws that are simply and purely penal, where the thing 
forbidden or enjoined is wholly a matter of indifference, and where the penalty 
inflicted is an adequate compensation for the civil inconvenience supposed to 
arise from the offence. But where disobedience to the law involves in it also 
any degree of public mischief or private injury, there it falls within our former 
distinction, and is also an offence against conscience, (m) (12) 

(f) See Book II. p. 420. 

(m) Lex pure pcenalrs obligat tantam adpaenam , non item ad culpam: lex poenalte mixta et ad culpam 
obligate et ad poenam. (Sanderson de conscient, obligate prael. viii. § 17. 24. 


(11) The laws here referred to have since been repealed or greatly modified. 

(12) Where an act is forbidden under penalty, it must in general be assumed that some 
degree of public mischief or private injury was meant to be prevented by the prohibition. 
The prohibition can have no other legitimate purpose; and if parties disregard it, and enter 
into contract relations of which the prohibited act is the consideration, the courts will not 
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I have now gone through the definition laid down of a municipal law; and 
have shown that it is u a rule of civil conduct prescribed by the supreme power 
in a state, commanding what is right, and prohibiting what is wrong; in the 
explication of which I have endeavored to interweave a few useful principles 
concerning the nature of civil government, and the obligation of human laws. 
Before I conclude this section, it may not be amiss to add a few observations 
concerning the i)iterpretation of laws. 

When any doubt arose upon the construction of the Roman laws, the usage 
was to state the case to the emperor in writing, and take his opinion upon it. 
This was certainly a bad method of interpretation. (13) To interrogate the 
legislature to decide particular disputes is not only endless, but affords great 
room for partiality and oppression. The answers of the emperor were called 
his rescripts, and these had in succeeding cases the force of perpetual laws; 
though they ought to be carefully distinguished by every rational civilian from 
those general constitutions which had only the nature of things for their guide. 
The emperor Macrinus, as his historian Capitolinus informs us, had once 
resolved to *abolish these rescripts, and retain only the general edicts: r*cQ] 
he could not bear that the hasty and crude answers of such princes as *- -* 

Commodus and Caracalla should be reverenced as laws. But Justinian thought 


support their contracts or give any relief to either in respect to transactions which have 
taken place in violation of law. Any distinction based upon the fact that the act done was 
merely malum prohibitum and not malum in »e will not and ought not to be recognized. 
Mitchell v. Smith, 1 Binn., 110; Wilson v. Spencer, 1 Rand., 76; Seidenbender v. Charles, 
4 Serg. & R., 151; Holt v. Green, 73 Penn. St., 198; Fowler v. Scully, 72 Penn. St., 456; 
Thorne v. Travelers’ Ins. Co., 80 Penn. St. 15; Bank of U. S. v. Owens, 2 Pet., 527; The 
Pioneer, Deady, 72; Roby v. West, 4 N. H.. 285; Lewis v. Welch, 14 N. H., 296; Brackett 
v. Hoyt, 29 N. H., 264; McWilliams v. Phillips, 51 Miss., 196; Decell v. Lewenthal, 57 
Miss., 331; Anding v. Levy, 57 Miss., 51; Hooker v. DePalos, 28 Ohio St., 251; Shaw v. 
Carlile, 9 Heisk., 594; Dillon v. Allen, 46 Iowa, 299; Wheeler v. Russell, 17 Mass., 258; 
Nourse v. Pope, 13 Allen, 87; Pennington v. Townsend, 7 Wend., 276; Brunnett v. Clark, 
43 N. Y. Sup. C., 500; Sword v. Owen, 34 N. Y. Sup. C., 276; Ellsworth v. Mitchell, 31 Me., 
247; Woods v. Armstrong, 54 Ala., 150. In Bartlett v. Viner, Skinner, 322; S. C. Carth., 
252, it is said that “ where a statute inflicts a penalty for doing an act, though the act be not 
prohibited, yet the thing is unlawful; for it cannot be intended that a statute would inflict 
a penalty for a lawful act.” This dictum has been approved in many cases, both in England 
and in this country, and, as a general rule, is no doubt sound law. See cases cited in Grif¬ 
fith v. Well3, 3 Denio, 226; Elkins v. Parkhurst, 17 Vt., 105; Territt v. Bartlett, 21 Vt., 
184; Sharp v. Teese, 9 N. J,, 352. For example, it may appear that the penalty i 3 imposed 
for the purposes of revenue merely, and that the act itself is matter of indifference if the 
penalty is paid. Cundell v. Dawson, 4 C. B., 398; Brown v. Duncan, 10 B. & C., 93; 
Forster v. Taylor, 5 B. & Ad., 887; Smith v. Mawhood, 14 M. & W., 452; Taylor v. Gas 
Co., 10 Exch., 293; Hill v. Smith, Morris, 70; Griffith v. Wells, 3 Denio, 226. Or it may 
appear that the penalty is imposed on one of the parties only, and has in view the protec¬ 
tion of the other; in which case the party meant to be protected may be afforded such relief 
as is suited to the case and consistent with the intent of the statute. See Gray v. Roberts, 
2 A. K. Marsh., 208, and note to same, 12 Am. Dec., 385; Harris v. Runnels, 12 How., 79; 
Shoemaker v. National Bank, 2 Abb. U. S., 416; Scotten v. State, 51 Ind., 52. Compare 
Babcock v. Goodrich, 47 Cal., 509; Solomon v. Dreschler, 4 Minn., 278; Coombs v. Emery, 
14 Me., 404. 

(13) A very bad method of interpretation; and where the legislative and judicial powers 
are distinctly separated, it would be inadmissible. It has several times been decided that 
a legislative interpretation opposed to that which had already been judicially declared was 
inoperative. People v. Supervisors of New York, 16 N. Y., 424; Greenough v. Greenough, 
11 Penn. St.^494; Reiser v. Tell Association, 39 Penn. St., 137; Haley v. Philadelphia, 68 
Penn. St., 45; Mayor, etc., v. Horn, 26 Md., 194; Butler v. Supervisors of Saginaw, 26 
Mich., 25; Calhoun y. McLendon, 42 Geo., 405. To declare what the law is or has been is 
the province of the judiciary: to declare what it shall be in the future alone pertains to 
legislation Dash v. Van Kleeck, 7 Johns., 494; McDaniel v. Correll, 19 Ill., 226; Seibert v. 
Linton, 5 W. Va., 57. But a statute may be in form declaratory, when the purpose is 
merely to effect a change in the law; and it is no objection to its validity that it assumes the 

l* ave been in the past what it is now made for the future: Union Iron Co. v. Pierce, 
4 Biss.. 327. 

The power of the legislature to pass laws to cure errors in civil contracts and proceedings 
retrospectively is referred to ante, p. 46 n. 
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otherwise, (n) and he has preserved them all. In like manner the canon laws, 
or decretal epistles of the popes are all of them rescripts in the strictest sense. 
Contrary to all true forms of reasoning, they argue from particulars to gen¬ 
erals. 

The fairest and most rational method to interpret the will of the legislator 
is by exploring his intentions at the time when the law was made, by signs the 
most natural and probable. And these signs are either the words, the context, 
the subject matter, the effects and consequence, or the spirit and reason of the 
law. (14) Let us take a short view of them all:— 

1. Words are generally to be understood in their usual and most known sig¬ 
nification; not so much regarding the propriety of grammar, as their general 
and popular use. Thus the law mentioned by Puffendorf (o) which forbade a 
layman to lay hands on a priest, was adjudged to extend to him, who had 
hurt a priest with a weapon. Again, terms of art, or technical terms, must be 
taken according to the acceptation of the learned in each art, trade, and sci¬ 
ence. (15) So in the act of settlement, where the crown of England is limited 
“to the princess Sophia, and the heirs of her body, being protestants,” it 
becomes necessary to call in the assistance of lawyers, to ascertain the precise 
idea of the words “ heirs of her body,” which, in a legal sense, comprise only 
certain of her lineal descendants. 

r * *2. If words happen to be still dubious, we may establish their mean- 

*- J ing from the context , with which it may be of singular use to compare a 
word or a sentence, whenever they are ambiguous, equivocal or intricate. 
Thus the proeme, or preamble, is often called in to help the construction of an 
act of parliament. (16) Of the same nature and use is the comparison of a law 
with other laws, that are made by the same legislator, that have some affinity 

(n) Inst., 1,2, 6. (o) L. of N. and N., 6,12, a 


(14) The intention of the legislature when properly discoverable is always to control in 
the construction of statutes. People v. Utica Ins. Co., 15 Johns., 858; Jackson v. Collins, 
3 Cow., 89; Crocker v. Crane, 21 Weud., 211; Ellis v. Paige, 1 Pick., 45; People v. Canal 
Commissioners, 4 111., 153; Parsons v Circuit Judge, 37 Mich., 287; State v. Nichols, 30 
La. An.. 930; Barker v. Esty, 19 Yt. t 131; Catlin v. Hull, 21 Vt., 152; Smith v. People, 47 
N. Y., 330; liorton v. School Commissioners, 43 Ala., 598. But the intent is not to be 
guessed at, or reached on extraneous inquiries; it must be gathered from the language used 
to express it; and if this is clear and explicit, and susceptible of but one meaning, and there 
is nothing incongruous in it, a court is bound to suppose the legislature intended what the 
language imports and must give effect to it. United States v. Fisher. 2 Cranch, 358; 
United States v. Ragsdale, 1 Hemp., 497; United States v. Railroad Co., 91 U. S., 79; Peo¬ 
ple v. Purdy, 2 Hill. 35; Newell v. People, 7 N. Y., 83; McCluskey v. Cromwell, 11 N. Y., 
593; Holmes v. Carley, 31 N. Y., 289; Johnson v. Railroad Co., 49 N. Y., 455; Barstow v. 
Smith, Wal. Ch., 394; Bidwell v. Whittaker, 1 Mich., 469; Ingalls v. Cole, 47 Me,, 530; 
Alexander v. Worthington, 5 Md., 476; Cantwell v. Owens, 14 Md., 215; Patterson v. Yuba, 
12 Cal., 105; Ludlow’s Heirs v. Johnson, 3 Ohio, 553; Woodbury v. Berry. 18 Ohio St., 
456; In re Murphy, 23 N. J., 180; Douglass v. Freeholder, 38 N. J., 214; Steamboat Co. v. 
Transportation Co., 4 N. J. Ch., 13; Ezekiel v, Dixon, 3 Kelly, 146; State v. Liedtke, 9 
Neb., 468; Frye v. Railroad Co,, 73 Ill., 399; Cearfoss v. State, 42 Mo., 403; Railroad Co. 
v. Clark, 53 Mo., 214; Griffith v. Carter, 8 Kan,, 665; Gains v. Gains, 2 A. K. Marsh., 190. 

(15) See United States v. Magill, 1 Wash. C. C., 463; United States v. Palmer, 3 Wheat., 
610; Merchants’ Bank v. Cook, 4 Pick., 411; Poole v. Poole, 3 B. & P., 620 ; Astor v. 
Union Ins. Co., 7 Cow., 202. 

(16) The title of a statute may be a guide to the intent of the law-maker, where the body 
of the statute appears to be ambiguous or doubtfuL United States v. Palmer, 3 Wheat., 
610; Burgett v. Burgett, 1 Ohio, 480; Eastman v. McAlpin, 1 Kelly, 157; Bristol v. Bar¬ 
ker, 14 Johns., 206; Cohen v. Barrett, 5 Cal., 195. So also may the preamble. Edwards v. 
Pope, 3 Scam., 465; Jackson v. Gilchrist, 15 Johns., 89; People v. Utica Insurance Co., 
Ib.. 390; Holbrook v. Holbrook, 1 Pick., 250; Hal ton v. Cove, 1 B. & Ad., 538; Whit¬ 
more v. Robertson, 8 M. <fc W., 472; Flynn v. Abbott, 16 Cal., 358; Constantine v. Van 
Winkle, 6 Hill, 177. Under the constitutions of some of the American states, which require 
the object or subject of a statute to be expressed in the title, it is obvious that the title has 
become more important, and may control the construction. See Cooley Const. Lim., 141, 
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with the subject, or that expressly relate to the same point.(17) Thus, when 
the law of England declares murder to be felony without benefit of clergy, we 
must resort to the same law of England to learn what the benefit of clergy is; 
and, when the common law censures simoniacal contracts, it affords great light 
to the subject to consider what the canon law has adjudged to be simony.(18) 

3. As to the subject matter , words are always to be understood as having a 
regard thereto, for that is always supposed to be in the eye of the legislator, 
and all his expressions directed to that end. Thus when a law of our Edward 
IIL forbids all ecclesiastical persons to purchase provisions at Rome , it might 
seem to prohibit the buying of grain and other victuals; but, when we consider 
that the statute was made to repress the usurpations of the papal see, and that 
the nominations to benefices by the pope were called provisions, we shall see 
that the restraint is intended to be laid upon such provisions only. 

4. As to the effects and consequence , the rule is, that where words bear either 
none, or a very absurd signification, if literally understood, we must a little 
deviate from the received sense of them. Therefore the Bolognian law, men¬ 
tioned by Puffendorf, (p) which enacted “that whoever drew blood in the 
streets should be punished with the utmost severity,” was held after long 
debate not to extend to the surgeon, who opened the vein of a person that fell 
down in the street with a fit. (19) 

*5. But, lastly, the most universal and effectual way of discovering 
the true meaning of a law, when the words are dubious, is by consider- ^ *1 

ing the reason and spirit of it; or the cause which moved the legislator to 
enact it. (20) For when this reason ceases, the law itself ought likewise to 
cease with it. An instance of this is given in a case put by Cicero, or whoever 
was the author of the treatise inscribed to Herennius. (y) There was a law, 
that those who in a storm forsook the ship should forfeit all property therein; 
and that the ship and lading should belong entirely to those who staid in it. 

(p) 1.5c. 12, IS. (g) 1. 1, c. f 11. 


(17) Where two or more statutes are in pari materia , or relate to the same subject, they 
are to be examined and construed together, not only because what is clear in one may aid 
what is doubtful or obscure in another, but also because those later in time may have the 
effect to modify and change those which preceded, and will do so, to the extent that they 
are found to be inconsistent. For illustrations of the rule stated in the text, 6ee Church v. 
Crocker, 3 Mass., 17; Mendon v. Worcester Co., 10 Pick., 235, Green v. Commonwealth, 
12 Allen, 155; Frink v. King, 4 Ill., 144; Rogers v. Bradshaw, 20 Johns., 735; McCartee v. 
Orphan Society, 9 Cow., 507, Isham v. Bennington Iron Co., 19 Vt., 230 , Billingslea v 
Baldwin, 23 Md. t 85; Robbms v. Railroad Co M 32 Cal., 472; Hayes v. Hanson, 12 N. H., 
284; Manuel v. Manuel, 13 Ohio St., 458; McLaughlin v. Hoover, 1 Ore., 31; The Abbots¬ 
ford, 98 U. S., 440. 

(18) See United States v. Palmer, 3 Wheat., 010. 

(19) The principle is, that we are not to suppose the legislature intended absurd conse¬ 
quences, and must therefore seek in their language for an intent which is reasonable: Lang- 
don v. Potter, 3 Mass., 220: Ayres v. Knox, 7 Mass., 310; Putnam v. Longley, 11 Pick., 487, 
Henry v. Tilson, 17 Vt., 479; Perry Co. v. Jefferson Co., 94 Ill., 214; Bailey v. Common¬ 
wealth, 11 Bush, 688; United States v. Kirby, 7 Wall., 480; Oates v. National Bank, 100 
U. 8., 239. 

The argument ab inconvienli is sometimes very strong when a statute has received a prac¬ 
tical construction which has been followed for a considerable time; and courts in cases of 
doubt will sometimes allow long continued usage under a particular construction to have 
controlling force: Union Ins. Co. v. Hoge, 21 How., 35; Minor v. Happerselt, 21 Wall., 
162; Rogers v. Goodwin, 2 Mass., 476; Essex Co. v. Pacific Mills, 14 Allen, 389; State v. 
Mayhew, 2 Gill, 487; Edwards v. Pope, 3 Scam., 465; Chestnut v. Shane’s Lessee, 10 Ohio, 
599; Britton v. Ferry, 14 Mich., 00; Cameron v. Merchants’Bank, 87 Mich., 240; Plummer v. 
Plummer, 37 Miss., 185; Norris v Clymer, 2 Penn. St., 277; Hedgecock v. Davis, 64 N. 
C., 652; Scanlan v. Childs, 33 Wis., 603; Loeb v. Mathis, 37 Ind., 300; Collins v. Hender¬ 
son, 11 Bush, 74; Railroad Co. v. Geiger, 34 Ind., 203. 

(20) For illustrations of the application of this principle, see People v. Insurance Co., 15 
Johns., 381; Tonnele v. Hall, 4 N. Y., 140; Miller v. Dobson, 0 Ill., 572; Castner v. Walrod, 
83 Ill., 171; Perry Co. v. Jefferson Co., 94 Ill., 214; Bailey v. Commonwealth, 11 Bush., 
688; Durousseau v. United States, 6 Cranch, 807. 
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In a dangerous tempest all the mariners forsook the ship, except only one sick 
passenger, who, by reason of his disease, was unable to get out and escape. By 
chance the ship came safe to port. The sick man kept possession, and claimed 
the benefit of the law. Now here all the learned agree, that the sick man is 
not within the reason of the law; for the reason of making it was, to give 
encouragement to such as should venture their lives to save the vessel/but this 
is a merit which he could never pretend to, who neither staid in the ship upon 
that account, nor contributed anything to its preservation. (21) 1 

From this method of interpreting laws, by the reason of them, arises what 
we call equity , which is thus defined by Grotius: (r) “the correction of that 
wherein the law, (by reason of its universality,) is deficient.” For, since in laws 
all cases cannot be foreseen or expressed, it is necessary that, when the general 
decrees of the law come to be applied to particular cases, there should be some¬ 
where a power vested of defining those circumstances, which (had they been 
foreseen) the legislator himself would have expressed. And these are the cases 
which according to Grotius, “ lex non exacte definite sed arbitrio boni viri 
permittit .” (22) 

Equity thus depending, essentially, upon the particular circumstances of 
r*62l eac ^ individual case, there can be no established *rules and fixed pre- 
L -* cepts of equity laid down, without destroying its very essence, and 
reducing it to a positive law. And, on the other hand, the liberty of consid¬ 
ering all cases in an equitable light must not be indulged too far, lest thereby 
we destroy all law, and leave the decision of every question entirely in the 
breast of the judge. And law, without equity, though hard and disagreeable, 
is much more desirable for the public good than equity without law; which 
would make every judge a legislator, and introduce most infinite confusion; 
as there would then be almost as many different rules of action laid down 
in our courts, as there are differences of capacity and sentiment in the human 
mind. 

(r) De Bquitatce, |8. 


(21) It is always to be assumed that the legislature intended its enactment to be effectual, 
not invalid; and therefore construction should aim to support, not to defeat it: Shrews* 
bury v. Boylston, 1 Pick., 105; Turnpike Co. v. McKean, 0 Hill, 616; Newland v. Marsh, 
19 Ill., 384; Attorney-General v. Eau Claire, 37 AVis., 400; Marshall v. Grimes, 41 Miss., 
27; Dubuque v. Railroad Co., 39 Iowa, 56. And it should seek to give effect to all its pro¬ 
visions if practicable: People v. Purdy, 2 Hill, 36; Parkinson v. State, 14 Md., 184; Iiye- 
gate v. Wardsboro, 30 Vt, 746; Brooks v. School Commissioners, 31 Ala., 227; Green v. 
Weller, 32 Miss., 650; Wolcott v. Wigton, 7 Ind., 44; People v. Burns, 5 Mich., 114. If a 
statute is susceptible of two constructions, one of which would render it constitutional and 
the other not, it is to receive the former construction as presumptively expressing the legis¬ 
lative intent: Dow v. Norris, 4 N. H. 17; People v. [Supervisors, 17 N. Y., 241. 

On interpretation generally, see Rutherford, Institutes of Natural Law; Dwarris on Stat¬ 
utes, and especially Lieber’s Hermeneutics. 

(22) The remark in the text may possibly lead some persons to suppose that there resides 
in the courts the authority to give to statutes such a construction as shall prevent inequit¬ 
able results, and to bring cases within their provisions and exempt other cases from them 
according as equity may seem to require. But this would be in effect for the courts to 
take upon themselves the power of legislation, and by construction to mould the statutes to 
suit their own views of what is just and right. Such a power would be wholly inconsist¬ 
ent with legislative independence, and it would also be inconsistent with certainty and 
stability in the law. When in a particular case a criminal statute is found to work unjust 
consequences, the executive may interfere with the prerogative of pardon; but an equitable 
judicial construction regards severe consequences only as they may tend to show that the 
legislature did not probably contemplate that such a construction would be put upon their 
acts as would bring about such consequences, and could not reasonably have intended it. 
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The municipal law of England, or the rule of civil conduct prescribed to the 
inhabitants of this kingdom, may with sufficient propriety be divided into two 
kinds: The lex non scr'pta y the unwritten, or common law; and the lex scripta , 
the written, or statute law. 

The iex non scripta , or unwritten law, includes not only general customs y or 
the common law properly so called; but also the particular customs , of cer¬ 
tain parts of the kingdom; and likewise those particular laws , that are by 
custom observed only in certain courts and jurisdictions. 

When I call these parts of our law leges non %criptos y I would not be 
understood as if all those laws were at present merely ora/, or communicated 
from the former ages to the present solely by word of mouth. It is true 
indeed that, in the profound ignorance of letters which formerly overspread 
the whole western world, all laws were entirely traditional, for this plain rea¬ 
son, because the nations among which they prevailed had but little idea of 
writing. Thus the British as well as the Gallic Druids committed all their 
laws as well as learning to memory; (a) and it is said of the primitive Saxons 
here, as well as their brethren on the continent, that leges sola memoria et usu 
retinebant (b). But with us at present, the monuments and evidences of our 
legal customs are contained in the records of the several courts of justice, in 
books of ^reports and judicial decisions, and in the treatises of learned 
sages of the profession, preserved and handed down to us from the 
times of highest antiquity. However, I therefore style these parts of our 
law leges non scriptce y because their original institution and authority are 
not set down in writing as acts of parliament are, but they receive their bind¬ 
ing power and the force of laws by long and immemorial usage, and by their 
universal reception throughout the kingdom. In like manner as Aulus Gellius 
defines the jus non scrtptumrto be that, which is “ tacito et illiterate hominum 
consensu et moribus express am.” 

Our ancient lawyers, and particularly Fortescue, (c) insist with abundance 
of warmth that these customs are as old as the primitive Britons, and contin¬ 
ued down, through the several mutations of government and inhabitants to 
the present time, unchanged and unadulterated. This may be the case as to 
some; but in general, as Mr. Selden in his notes observes, this assertion must 
be understood with many grains of allowance; and ought only to signify, as 
the truth seems to be, that there never was any formal exchange of one sys¬ 
tem of laws for another; though doubtless, by the intermixture of adventitious 
nations, the Romans, the Piets, the Saxons, the Danes, and the Normans, they 
must have insensibly introduced and incorporated many of their own customs 
with those that were before established; thereby, in all probability, improving 
the texture and wisdom of the whole by the accumulated wisdom of divers 
particular countries. Our laws, said Lord Bacon, (cf) are mixed as our 
language; and, as our language is so much the richer, the laws are the more 
complete. 

And indeed our antiquaries and early historians do all positively assure us, 
that our body of laws is of this compounded nature. For they tell us that in 
the time of Alfred the local customs of the several provinces of the kingdom 
were grown so various, that he found it expedient to compile his Dome-Book y 
or Liber Judicialis y for the general use of the whole kingdom. *This r* fi en 
book is said to have been extant so late as the reign of Kincr Edward L 


(o^ Caes, dt b. G. lib. 6, c. 18. 


eign of King 

(6) 8pelm. 01. 862. 

(dj bee his proposals for a digest. 
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the Fourth, but is now unfortunately lost.(l) It contained, we may probably 
suppose, the principal maxims of the common law, the penalties for misde¬ 
meanors, and the forms of judicial proceedings. Thus much may at least be 
collected from that injunction to observe it, which we find in the laws of Kino* 
Edward the elder, the son of Alfred. (e) “ Omnibus qui republican praesunt 

etiam citque etiam mando , ut omnibus cequos se prcebeant judices, fiermde ac in 
judiciali libro (Saxonice, bom-2)eC (scriptum habetur: nec quicquam formi- 
dent quin jus commune (Saxonice, JOlCJOUCe) audacter libereque dicant^ 

But the irruption and establishment of the Danes in England, which fol¬ 
lowed soon after, introduced new customs, and caused this code of Alfred in 
many provinces to fall into disuse, or at least to be mixed and debased with 
other laws of a coarser alloy; so that, about the beginning of the eleventh 
century, there were three principal systems of laws prevailing in different dis¬ 
tricts: 1. The Mercen-Lage , or Mercian laws, which were observed in many 
of the midland counties, and those bordering on the principality of Wales, the 
retreat of the ancient Britons; and therefore very probably intermixed with 
the British or Druidical customs. 2. The West-Saxon Lage, or laws of the 
West Saxons,^ which obtained in the counties to the south and west of the 
island, from Kent to Devonshire. These were probably much the same with 
the laws of Alfred above mentioned, being the municipal law of the far most 
considerable part of his dominions, and particularly including Berkshire, the 
seat of his peculiar residence. 3. The Dane-Lage , or Danish law, the very 
name of which speaks its original and composition. This was principally 
maintained in the rest of the midland counties, and also on the eastern coast, 
the part most exposed to the visits of that piratical people. As for the very 
northern provinces, they were at that time under a distinct government//*) 
r*66] . *^ ut . ^ ese ^ree laws, Roger Hovenden (g) and Ranulphus Cestren- 

L J sis (h) informs us, King Edward the Confessor extracted one uniform 
law, or digest of laws, to be observed throughout the whole kingdom; though 
Hovenden, and the author of an old manuscript chronicle (i) assure us likewise 
that this work was projected and begun by his grandfather King Edgar. And 
indeed a general digest of the same nature has been constantly found expedi¬ 
ent, and therefore put in practice by other great nations, which were formed 
from an assemblage of little provinces, governed by peculiar customs, as in 
Portugal, under King Edward, about the beginning of the fifteenth century (&). 
In Spain under Alonzo X, who, about the year 1250, executed the plan of his 
father St. Ferdinand, and collected all the provincial customs into one uniform 
law, in the celebrated code entitled Las Fartidas (l). And in Sweden, about 
the same era, when a universal body of common law was compiled out of the 
particular customs established by the laghman of every province, and entitled 
the land y s lagh y being analogous to the common law of England (m). 

Both these undertakings of King Edgar and Edward the Confessor seem 
to have been no more than a new edition, or fresh promulgation, of Alfred’s 
code or dome-book, with such additions and improvements as the experience 
of a century and a half had suggested; for Alfred is generally styled by the 
same historians the legum Anglicanarum conditor f as Edward the Confessor is 
the restitutor . These, however, are the laws which our histories so often men¬ 
tion under the name of the laws of Edward the Confessor, which our ancestors 
straggled so hardly to maintain, under the first princes of the Norman line; 
and which subsequent princes so frequently promised to keep and restore, as 
the most popular act they could do, when pressed by foreign emergencies or 


(e) C. 1. (/) Hal. Hist. 66. 

(0 In Seld. ad Eadmer % 6. (k Mod. un Hist. 


(g) In Hen. II. 
ii, 135. (Z) Ibid. 


(h) In Edw. Confessor. 
211. (m) Ibid . xxxiil, 21. 58. 


(1) Mr. Hallam says it is a loose report of late writers that Alfred compiled a dom-boc, or 
general code for the government of his kingdom: Mid. Ag. 2,402. See Stubbs* Constitu¬ 
tional History, chap. 7. 
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domestic discontents. These are the laws that so vigorously withstood 
♦the repeated attacks of the civil law; which established in the twelfth 
century a new Roman empire over most of the states of the continent: L J 
states that have lost, and perhaps upon that account, their political liberties; 
while the free constitution of England, perhaps upon the same account, has 
been rather improved than debased. These, in short, are the laws which gave 
rise and original to that collection of maxims and customs which is now know 
bv the name of the common law; a name either given to it in contradistinctio 
to other laws, as the statute law, the civil law, the law merchant, and the lik 
or, more probably, as a law common to all the realm, the jus commune , ox fole- 
riqht , mentioned by king Edward the elder, after the abolition of the several 
provincial customs and particular laws before mentioned. 

But though this is the most likely foundation of this collection of maxims 
and customs, yet the maxims and customs, so collected, are of higher antiquity 
than memory or history can reach (2) nothing being more difficult than to 
ascertain the precise beginning and the first spring of an ancient and long 
established custom. Whence it is that in our law the goodness of a custom 
depends upon its having been used time out of mind; or, in the solemnity of 
our legal phrase, time whereof the memory of man runneth not to the con¬ 
trary. This it is that gives it its weight and authority: and of this nature are 
the maxims and customs which compose the common law, or lex non scripta y 
of this kingdom. 

This unwritten, or common, law is properly distinguishable into three kinds: 
1. General customs; which are the universal rule of the whole kingdom, and 
form the common law, in its stricter and more usual signification. 2. Particu¬ 
lar customs; which, for the most part, affect only the inhabitants of particular 
districts. 3. Certain particular laws; which, by custom, are adopted and used 
by some particular courts, of pretty general and extensive jurisdiction. 

*1. As to general customs, or the common law, properly so called; , 
this is that law, by which proceedings and determinations in the king’s *- 
ordinary courts of justice are guided and directed. This, for the most part, 
settles the course in which lands descend by inheritance; the manner and form 
of acquiring and transferring property; the solemnities and obligations of con¬ 
tracts; the rules of expounding wills, deeds, and acts of parliament; the 


(2) “ Our English lawyers,” observes Mr. Hallam, " prone to magnify the antiquity like 
the other merits of their system, are apt to carry up the date of the common law till, like 
the pedigree of an illustrious family, it loses itself in the obscurity of ancient times: Sir 
Matthew Hale not hesitating to say that its origin is as undiscoverable a9 that of the Nilel” 
It would be equally perplexing and unsatisfactory to the student, to parade before him the 
various speculations and controversies on this subject, which lie scattered over some twenty 
volumes now lying open around the writer of these pages. 8ufflce it to observe, that if the 
reader be moderately well acquainted with the early history of his country, proofs will 
accumulate upon him as he advances in the scientific study of his profession, of the very 
composite character of the common law He will find indubitable evidence that some parts 
of it have been handed down to us from Saxon times; that a far greater portion has been 
derived from our Norman forefathers; that the Roman law bears a much greater proportion 
to the other ingredients of the common law than the jealous professors of the latter have 
been, even in recent times, willing to admit; and that some of its most disfigured portions 
bear the deep traces of that scholastic philosophy which, at so early a period and for so long 
a time, retarded the advance of knowledge of every kind. That our ancestors were, under 
the first princes of the Norman line, engaged in frequent struggles to maintain certain insti¬ 
tutions known by the name of the laws of Edward the Confessor , is indisputable, however 
doubtful may be the origin, form and character of these laws; which, in all probability 
were little else than a digest by Edward of the Mercian, West Saxon and Danish laws, then 
existing and in force in different parts of the kingdom. It may upon the whole be received 
as generally true, that our common law traces its origin to the early usages and customs of 
the aboriginal Britons, and was necessarily augmented, in different ages, by the admixture 
of some of the laws and us«ige8 of the Romans, the Piets, the Saxons, the Danes, and the 
Normans, who spread themselves over the country: “Our laws,” says Lord Bacon, 
becoming as mixed as our language:” Warren’s Law Studies, 397. 
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respective remedies of civil injuries; the several species of temporal offences; 
with the manner and degree of punishment; and an infinite number of minuter 
particulars, which diffuse themselves as extensively as the ordinary distribu¬ 
tion of common justice requires. Thus, for example, that there shall be four 
superior courts of record, the Chancery, the King’s Bench, the Common Pleas, 
and the Exchequer;—that the eldest son alone is heir to his ancestor;—that 
property may be acquired and transferred by writing;—that a deed is of no 
validity unless sealed and delivered;—that wills shall be construed more favor¬ 
ably, and deeds more strictly;—that money lent upon bond is recoverable by 
action of debt;—that breaking the public peace is an offence, and punishable 
by fine and imprisonment;—all these are doctrines that are not set down in 
any written statute or ordinance, but depend merely upon immemorial usage, 
that is, upon common law, for their support. 

Some have divided the common law into two principal grounds or founda¬ 
tions: 1. Established customs; such as that, where there are three brothers, 
the eldest brother shall be heir to the second, in exclusion of the youngest: 
and 2. Established rules and maxims; as “that the king can do no wrong, that 
no man shall be bound to accuse himself,” and the like. But I take these to 
be one and the same thing. For the authority of these maxims rests entirely 
upon general reception and usage: and the only method of proving, that this 
or that maxim is a rule of the common law, is by showing that it hath been 
r*6Qi always the custom to observe it (3). *But here a very natural, and 
*" very material, question arises: how are these customs and maxims to be 
known, and by whom is their validity to be determined? The answer is, by 
the judges in the several courts of justice. They are the depositaries of the 
laws; the living oracles, who must decide in all cases of doubt, and who are 
bound by an oath to decide according to the law of the land. Their knowl¬ 
edge of that law is derived from experience and study; from the “viginti 
annorum lucubrations which Fortescue (n) mentions; and from being long 
personally accustomed to the judicial decisions of their predecessors. And 
indeed these judicial decisions are the principal and most authoritative evi¬ 
dence, that can be given, of the existence of such a custom as shall form a part 
of the common law. The judgment itself, and all the proceedings previous 
thereto, are carefully registered and preserved, under the name of records , in 

(n) Cap. 8. 


(3) The common law includes those principles, usages and rules of action applicable to 
the government and security of person and property, which do not rest for their authority 
upon any express and positive declaration of the will of the legislature: 1 Kent, 360. The 
common law of the American States consists of the common law of England as modified by 
English statutes previous to the colonization of America, so far as it had been found 
adapted to our altered condition and circumstances. And those English statutes passed 
afterwards, at any time prior to the revolution, which were practically accepted and 
adopted in America, became also a part of the American common law. See Van Ness v. 
Pacard, 2 Pet., 144; Mayo v. Wilson, 1 N. H., 58; Houghton v. Page, 2 N. H., 44; State 
v. Rollins, 8 N. H., 550 ; Commonwealth v. Knowlton, 2 Moss., 634; Commonwealth v. 
Hunt, 4 Met., 122; Lindsley v. Coats, 1 Ohio, 245; State v. Buchanan, 5 Har and J., 356; 
Piatt v. Eads, 1 Blackf., 81; Lyle v. Richards, 9 8. and R., 330; Simpson v. State, 5 Yerg., 
356; Stout v. Keyes, 2 Doug. (Mich.), 184; Lorman v. Benson, 8 Mich., 18; Norris v. Har¬ 
ris, 15 Cal., 226; Pierson v. State, 12 Ala., 149; Powell v. Brandon, 24 Miss,, 343; Crouch 
v. Hall, 15 III., 263; State v. Cummings, 33 Conn., 260; Reaume v. Chambers, 22 Mo., 36. 

The courts of one state will presume the common law of a sister state to be the same as 
their own. Abell v. Douglass, 4 Denio, 305; High's Case, 2 Doug. (Mich-)# 515; but not 
its statute law: Kermott v. Ayer, 11 Mich., 181. 

Of the United States, as a nation, there is no common law. “The federal government is 
composed of sovereign and independent states, each of which may have its local usages, 
customs and common law. There is no principle which pervades the Union, and has the 
authority of law, that is not embodied in the constitution or laws of the Union. The com¬ 
mon law could be made a part of our federal system only by legislative adoption.” McLean 
J., in Wheaton v. Peters, 8 Pet., 658. And see United States v Hudson, 7 Cranck, 32; 
United States v. Coolidge, 1 Wheat., 415; United States v. Worrall, 2 Dali., 384. 

40 



Judicial Decisions. 


69 


Sect 8.] 

public repositories set apart for that particular purpose; and to them frequent 
recourse is had, when any critical question arises, in the determination of 
which former precedents may give light or assistance. And therefore, even, 
so earlv as the conquest, we find the ]?rcBteritorum memoria eventorum ” reck¬ 
oned up as one of the chief qualifications of those who were held to be “legi¬ 
ble patrice optime inetituti” (o). For it is an established rule to abide by 
former precedents, where the same points come again in litigation: as well to 
keep the scale of justice even and steady, and not liable to waver with every 
new judge’s opinion; as also because the law in that case being solemnly 
declared "and determined, what before was uncertain, and perhaps indifferent, 
is now become a permanent rule which it is not in the breast of any subsequent 
judge to alter or vary from according to his private sentiments; he being 
sworn to determine, not according to his own private judgment, but according 
to the known laws and customs of the land; not delegated to pronounce a new 
law, but to maintain and expound the old one. Yet this rule admits of excep¬ 
tion, where the former determination is most evidently contrary to reason; 
♦much more if it be clearly contrary to the divine law. But even in 
such cases the subsequent judges do not pretend to make a new law, but *- 4 * 
to vindicate the old one from misrepresentation. For if it be found that the 
former decision is manifestly absurd or unjust, it is declared, not that such a 
sentence was bad law ; but that it was not law; that is, that it is not the estab¬ 
lished custom of the realm, as has been erroneously determined. And hence 
it is that our lawyers are with justice so copious in their encomiums on the 
reason of the common law ; that they tell us, that the law is the perfection of 
reason, that it always intends to conform thereto, and that what is not reason 
is not law. Not that the particular reason of every rule in the law can at this 
distance of time be always precisely assigned ; but it is sufficient that there be 
nothing in the rule flatly contradictory to reason, and then the law will presume 
it to be well founded, (p) And it hath been an ancient observation in the laws 
of England, that whenever a standing rule of law, of which the reason perhaps 
could not be remembered or discerned, hath been wantonly broken in upon by 
statutes or new resolutions, the wisdom of the rule hath in the end appeared 
from the inconveniences that have followed the innovation. 

The doctrine of the law then is this: that precedents and rules must be fol¬ 
lowed, unless flatly absurd or unjust: (4) for though their reason be not obvi¬ 
ous at first view, yet we owe such a deference to former times as not to sup¬ 
pose that they acted wholly without consideration. To illustrate this doctrine 

(o) Seld. Review of Titb. c. 8. 

Ip) Hereiu agreeing with the civil law, Ff y 1. 8. 20. 21. M Non omnium . quae, a majoribus nostris coasti • 
tufa sunt, ratio reddi potest. Et ideo rationes eorum, quae constituuntur , inquiri non oportet: alioquin 
multa ex his , quae cert a runt, subvertuntur 


(4) ** When a rule has once been deliberately adopted and declared, it ought not to be dis 
turbed unless by a court of appeal or review, and never by the same court, unless for vcr> 
urgent reasons, and upon a clear manifestation of error; and if the practice were otherwise, 
it would be leaving us in a perplexing uncertainty as to the law. ” 1 Kent, 475. See Nelson 
v. Allen, 1 Yerg., 370 ; Emerson v. Atwater, 7 Mich., 12; Sparrow v Kingman, 1. N. Y., 200; 
Palmer v. Lawrence, 5N.Y., 389; Boon v. Bowers, 30 Miss., 246. A judgment concludes 
the parties for all purposes, notwithstanding it was one given of necessity, under the law, 
on an equal division of the court. Durant v.Essex Co., 7 nail., 107; Lyon v. Circuit Judge, 
37 Mich., 377. 

A precedent flatly unreasonable and unjust may be followed if it has been for a long period 
aoquiesced in, or if it has become a rule of property, so that titles have been acquired in 
reliance upon it, and vested rights will be disturbed by overruling it. In such a case it will 
be proper to leave the correction of the error to the legislature, which can so shape its 
action as to make it prospective only, and thus prevent the injurious consequences that 
must follow from judicially declaring the previous decision unfounded. Emerson v. 
Atwater, 7 Mich., 12; Pratt v. Brown, 3 Wis., 003; Day v. Munson, 14 Ohio St,, 488; 
Taylor v. French, 19 Vt., 49; Bellows v. Parsons, 13 N. H., 250; Hannel v. Smith, 15 Ohio, 
134; Sparrow v. Kingman, 1 N. Y., 200; Ram on Legal Judgment, ch. 14; 7 Robinson’s 
Practice, 1 et seq. 
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by examples. It has been determined time out of mind, that a brother of the 
half blood shall never succeed as heir to the estate of his half brother, but it 
shall rather escheat to the king, or other superior lord. Now this is a postive 
law, fixed and established by custom, which custom is evidenced by judicial 
decisions; and therefore can never be departed from by any modern judge 
n without a breach of his oath and *the law. For herein there is nothing 
L J repugnant to natural justice; (5) though the artificial reason of it, drawn 
from the feudal law, may not be quite obvious to every body. And therefore, 
though a modern judge, on account of a supposed hardship upon the half 
brother, might wish it had been otherwise settled, yet it is notin his power to 
alter it. But if any court were now to determine, that an elder brother of the 
half blood might enter upon and seize any lands that were purchased by his 
younger brother, no subsequent judges would scruple to declare that such prior 
determination was unjust, was unreasonable, and therefore was not law. So 
that the law and the opinion of the judge, are not always convertible terms, or 
one and the same thing ; since it sometimes may happen that the judge may 
mistake the law. Upon the whole, however we may take it as a general rule, 
“ that the decisions of courts of justice are the evidence of what is common 
law in the same manner as, in the civil law, what the emperor had once 
determined was to serve as a guide for the future, (g) 

The decisions therefore of courts are held in the highest regard, and are not 
only preserved as authentic records in the treasuries of the several courts, but 
are handed out to public view in the numerous volumes of reports which furnish 
the lawyer’s library. These reports are histories of the several cases, with a 
short summary of the proceedings, which are preserved at large in the record; 
the arguments on both sides and the reasons the court gave for its judgment; 
taken down in short notes by persons present at the determination. And these 
serve as indexes to, and also to explain, the records, which always, in matters of 
consequence and nicety, the judges direct to be searched. The reports are 
extant in a regular series from the reign of King Edward the Second, inclusive; 
r*>_ 0 i and from his time, to that of Henry the ^Eighth, were taken by the 
L / J prothonotaries, or chief scribes of the court, at the expense of the crown, 
and published annually , whence they are known under the denomination of the 
year books. And it is much to be wished that this beneficial custom had, under 
proper regulations, been continued to this day; for, though King James the 
First, at the instance of Lord Bacon, appointed two reporters (r) with a -hand¬ 
some stipend for this purpose, yet that wise institution was soon neglected, and 
from the reign of Henry the Eighth to the present time this task has been 
executed by many private and contemporary hands; who sometimes through 
haste and inaccuracy, sometimes through mistake and want of skill, have 
published very crude and imperfect (perhaps contradictory) accounts of one 
and the same determination. Some of the most valuable of the ancient reports 
are those published by Lord Chief*Justice Coke ; a man of infinite learning in 
his profession, though not a little infected with the pedantry and quaintness of 
the times he lived in, which appear strongly in all his works. However, his 
writings are so highly esteemed, that they are generally cited without the 
author’s name, (s') 


(9) “ Si imperialis majestas causam cognitionaliter examinaverit. et parti bus, cominus constitutis sen - 
tentiam dixerit , omnes omnino judiccs. qui sub nostro imperio svnf, sciant hanc esse legem , non solum 
tlli caujx pro qua producta est. sed et in omnibus similibus .” C. 1. 14. 12. 

(r) Pat. 15 Jac. 1. p. 18. 17 Rym. 26. 

(8) His reports, for instance, are styled har* OXV v *reports; and. In quoting them, we usually say, 1 
or 2 Rep. not 1 or 2 Coke’s Rep. as in citing other authors. The reports of Judge Croke are also cited in a 
peculiar manner, by the names of those princes, in whose reigns the cases reported in his three volumes 
were determined ; viz . : Queen Elizabeth, King James, and King Charles the First: as well as by the 
number of each volume. For sometimes w© call them 1, 2, and 8 Cro. but more commonly Cro. Eliz., Cro. 
Jac. and Cro. Car. 


(5) But in the opinion of parliament consequences inconsistent with natural reason 
flowed from this rule, and it was abolished by Stat. 3 and 4 William IV, c. 106. §9. 

42 


Sages of the Law. 


72 


Sect. 3.] 

Besides these reporters, there are also other authors, to whom great venera¬ 
tion ami respect is paid by the students of the common law. Such are Glanvil 
and Brae ton, Britton and Fleta, Hengham and Littleton, Statham, Brooke, 
Fitzherbert, and Staundforde, (6) with some others of ancient date ; whose 
treatises are cited as authority, and are evidence that cases have formerly hap¬ 
pened in which such and such points were determined, which are now become 
settled and tirst principles. One of the last of these methodical writers in 
point of time, whose works are of any intrinsic authority in the courts of 
justice, and do not entirely depend on the strength of their quotations from 
older authors, is the *sarae learned judge we have just mentioned, Sir r* 73 n 
Edward Coke; who hath written four volumes of institutes, as he is L * 
pleased to call them, though they have little of the institutional method to 
warrant such a title. The first volume is a very extensive comment upon a 
little excellent treatise of tenures, compiled by Judge Littleton in the reign of 
Edward the Fourth. This comment is a rich mine of valuable common law 
learning, collected and heaped together from the ancient reports and year books, 
but greatly defective in method. (£) The second volume is a comment upon 
many old acts of parliament, without any systematical order; the third a more 
methodical treatise of the pleas of the crown; and the fourth an account of the 
several species of courts, (w) 

And thus much for the first ground and chief corner stone of the laws of 
England, which is general immemorial custom, or common law, from time to 
time declared in the decisions of the courts of justice ; which decisions are 
preserved among our public records, explained in our reports, and digested for 
general use in the authoritative writings of the venerable sages of the law. 

The Roman law, as practised in the times of its liberty, paid also a great 
regard to custom ; but not so much as our law; it only then adopting it, when 
the written law was deficient. Though the reasons alleged in the digest (r) will 
fully justify our practice, in making it of equal authority with, when it is not 
contradicted by, the written law. “For, since (say Julianus) the written law 
binds us for no other reason but because it is approved by the judgment of the 
people, therefore those laws which the people have approved without writing 
ought also to bind every body. For where is the difference, whether the people 
declare their *assent to a law by suffrage, or by a uniform course of r* 7i n 
acting accordingly ?” Thus did they reason while Rome had some -* 
remains of her freedom; but, when the imperial tyranny came to be fully estab¬ 
lished, the civil laws speak a very different language. “ Quod principi placuit 
legis habet vigorem , cum populus ei et in eum omne suum imperium et potestatem 
conferat ,” says Ulpian. (w?) “ Imperator solus et conditor et interpres legis 

existimatus says the code, (x) And again, “ sacrilegii instar est rescripto prin¬ 
ciple obviari” (g) And indeed it is one of the characteristic marks of English 
liberty, that our common law depends upon custom; which carries this internal 
evidence of freedom along with it, that it probably was introduced by the volun¬ 
tary consent of the people. 

II. The second branch of the unwritten laws of England are particular cus¬ 
toms, or laws, which affect only the inhabitants of particular districts. 

These particular customs, or some of them, are without doubt the remains of 
that multitude of local customs before mentioned, out of which the common 
law, as it now stands, was collected at first by King Alfred, and afterwards by 
King Edgar and Edward the Confessor : each district mutually sacrificing some 

(0 It is usually cited either by the name of Co. Lltt. or as 1 Inst. 

(u) These are cited as 2, 3, or 4 Inst, without any author's name. An honorary distinction* which, we 
observed, is paid to the works of no other writer; tne generality of reports and other tracts being quoted 
in the name of the compiler, as 2 Ventris, 4 Leonard, 1 Siderfln, and the like. 

<t) Ff. 1. 3. 32. ( w ) Ff. 1. 4. 1. [x) C. 1. 14. 12 (y ) C. 1, 23. 6. 


(6) Crabbe’s and Reeves’s Histories of the English Law give some account of the works 
of these several authors. Sec also Kent, sec. 22. 
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of its own special usages, in order that the whole kingdom might enjoy the 
benefit of one uniform and universal system of laws. But for reasons that have 
been now long forgotten, particular counties, cities, towns, manors, and lord- 
ships, were very early indulged with the privilege of abiding by their own cus¬ 
toms, in contradistinction to the rest of the nation at large: which privilege is 
confirmed to them by several acts of parliament. ( 2 .) 

chich is the custom of gavelkind in Kent, and some other parts of the king¬ 
dom (though perhaps it was also general till the Norman conquest), which 
[*75l or( ^ a ^ ns > am <>ng other things, *tbat not the eldest son only of the father 
J shall succeed to his inheritance, but all the sons alike: and that, though 
the ancestor be attainted and hanged, yet the heir shall succeed to his estate, 
without any escheat to the lord. Such is the custom that prevails in divers 
ancient boroughs, and therefore called borough-English, that the youngest son 
shall inherit the estate, in preference to all his elder brothers. Such is the 
custom in other boroughs that a widow shall be entitled, for her dower, to all 
her husband’s lands ; whereas, at the common law, she shall be endowed of one 
third part only. Such also are the special and particular customs of manors, 
of which every one has more or less, and which bind all the copyhold and 
customary tenants that hold of the said manors. Such likewise is the custom 
of holding divers inferior courts, with power of trying causes in cities and 
trading towns, the right of holding which, when no royal grant can be shewn, 
depends entirely upon immemorial and established usage. Such, lastly, are 
many particular customs within the city of London, with regard to trade, 
apprentices, widows, orphans, and a variety of other matters. All these are 
contrary to the general law of the land, and are good only by special usage ; 
though the customs of London are also confirmed by act of parliament, (a) 

To this head may most properly be referred a particular system of customs 
used only among one set of the king’s subjects, called the custom of merchants, 
or lex mercatoria : which, however different from the general rules of the com¬ 
mon law, is yet ingrafted into it, and made a part of it; (6) being allowed, for 
the benefit of trade, to be of the utmost validity in all commercial trans¬ 
actions: for it is a maxim of law, that u cuilibet in sua arte credendum 
est” (7) 

The rules relating to particular customs regard either the proof of their 
existence; their legality when proved; or their usual method of allowance . 
And first we will consider the rules of proof 

*As to gavelkind, and borough-English, the law takes particular notice 
L of them, (c) and there is no occasion to prove that such customs actual¬ 
ly exist, but only that the lands in question are subject thereto. All other 
private customs must be particularly pleaded, (c?) and as well the existence of 
such customs must be shewn, as that the thing in dispute is within the custom 
alleged. The trial in both cases (both to shew the existence of the custom, as 
“ that in the manor of Dale lands shall descend only to the heirs male, and 
never to the heirs female;” and also to shew “that the lands in question are 
within that manor”) is by a jury of twelve men, and not by the judges; except 
the same particular custom has been before tried, determined, and recorded in 

the same court. ( e ) . 

The customs of London differ from all others in point of trial: for, if^ the 
existence of the custom be brought in question, it shall not be tried by a jury, 

(z) Mag . Cart 9 Hen. III. c. 9. — 1 Ed w. III. St. 2. c. 9. — 14 Edw. IH St. 1. c. 1. — and 2 Hen. IV. c. L 
(a) 8 Rep. 126. Cro. Car. 347. (6) Winch. 24. (c) Co. LIU. 175. (d) Litt. § 265. 

(e) Dr. and St. 1. 10. 


(7) The lex mercatoria, or custom of merchants, as Mr. Christian observes, is only a great 
division of the law of England. The laws relating to bills of exchange, insurance, and all 
mercantile contracts, are as much the general law of the land as the laws relating to mar¬ 
riage or murder. Merchants do not modify them at will, but take the law from the court* 
like all other classes. 
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but bv certificate from the lord mayor and aldermen by the mouth of their 
recorder; (/) unless it be such a custom aB the corporation is itself interested 
in, as a right of taking toll, etc., for then the law permits them not to certify 
on their own behalf. (</) 

When a custom is actually proved to exist, the next inquiry is into the 
legality of it; for, if it is not a good custom, it ought to be no longer used; 
u Jlalus us us abolendus est ” is an established maxim of the law. (A) To make 
a particular custom good, the following are necessary requisites. (8) 

1. That it have been used so long, that the memory of man runneth not to the 
contrary. So that, if any one can shew the beginning of it, it is no good 
custom* For which reason no custom can prevail against an express act of 
^parliament, since the statute itself is a proof of a time when such a r*** i 
custom did not exist, (i) *- 

(/) Cro. Car. 51®. (y) Hob. 85. (h) LItt. $ 212.4 Inst. 274. (0 Co. Litt. 114. 


(8) A custom is defined as being such a usage as, by common consent and uniform prac¬ 
tice, has become the law of the place, or of the subject matter to which it relates: Bouv. 
Law. Die. “Custom;” or, as another has it, it is a law not written, established by long 
usage and the consent of our ancestors: Jacob Law Die. 41 Custom.” A particular custom 
is distinguished from a rule of the common law in this' that the latter is universal, while 
the former is particular to this or that place Broom’s Maxims, S London Ed., 823-4; and 
it is distinguished from usage in this, that custom is the rule of which usage is the legal 
evidence:Tftead v. Ratm, 10 B. and C. 439. 

So far as particular customs only go to explain the meaning of terms of art, or words 
employed in certain occupations, or to prescribe rules for the transaction of particular kinds 
of business, they are generally, if well established, easily susceptible of proof, and not 
opposed to sound policy. Every trade, profession and occupation has rules of its own 
which those who follow it expect to comply with, and in reference to which they make 
their contracts, and it is not uncommon that words used by them in reference to their em¬ 
ployment are employed by them in a sense quite distinct from that which they bear gener¬ 
ally. See Spartali v Benecke, 10 C B. f 212; Lucas v. Bnstow, E., B. and E., 907; Brown 
v. Byrne, 3 E and B., 703, Robertson v. Money, Ry. and M., 75. The usages of a par¬ 
ticular occupation, if they become general, will be taken notice of as apart of the common 
law, and require no proof, like the usage in banking that depositors, instead of being com¬ 
pellable to receive all that is owing them at once, like creditors generally, may withdraw 
their funds in such sums as they may choose Munn v. Burch, 25 Ill., 35. See an explan¬ 
ation of the origin and growth of the customary law of miners in Jennison v. Kirk, 98 U. 
S., 453. In such a case the parties whose dealings may be affected by the custom, are not 
at liberty to relieve themselves from its operation by showing their ignorance of it. But 
particular usages must be collected from evidence in pais, and the existence of the custom 
provable by them is to be found as a fact by the jury. If for a considerable period a certain 
business has been conducted in a particular way, or if all the persons engaged in a certain 
occupation in one place have, for a considerable time, used particular words in their con¬ 
tracts in a certain sense only, a jury may fairly infer that any contract made in that busi¬ 
ness, or at that place, has been made in reference to this usage, and in the expectation that 
its terms would be controlled by it, and therefore may interpret the contract in the light of 
the usage: Coit v. Commercial Ins. Co., 7 Johns., 385; Astor v. Union Insurance Co., 7 
Cow., 202; Niagara Fire Ins. Co. v De Graff, 12 Mich., 125, Avery v. Stewart, 2 Conn , 
69; Gordon v. Little, 8 8. and R., 533; Syers v. Jonas, 2 Exch., Ill; Cuthbert v. Cum- 
ming, 10 Exch., 809, and 11 Exch., 405; Ford v. Tirrell, 9 Gray, 401; Faylor v. Sonora, 
etc ., Co. 17 Cal., 594, Parker v. Ibbotson, 4 C. B., N. S., 346, Field v. Lelean, 6 H. and 
N., 617; Goodenow v. Tyler, 7 Mass , 37; Dwight v Whitney, 15 Pick., 179; City Bank v. 
Cutter, 3 Pick., 414 The custom in such a case becomes the law of the contract, because 
it is to be presumed that such was the intention of the parties. See further Sewell v. Corp, 
1 C. and P., 392, Humfrey v. Dale, 7 E. and B., 266; Williams v. Gilman, 3 Greenl., 276; 
Gunther v. Atwell, 19 Md., 157; Kilgore v. Bulkley, 14 Conn..363; Miller v. Tetherimrton, 
7 H. and N., 954; Smith v. Wilson, 3 B. and Ad., 728; Gorrisson v. Perrin, 2 C. B., N. S., 
681; Robertson v. Clarke, 1 Bing., 445; Jones v. Fales, 4 Mass., 245; Thompson v. Hamil¬ 
ton, 12 Pick., 425; Macy v. Whaling Ins. Co., 9 Mete., 354; Putnam v. Tillotson, 13 Mete., 
517; Uhde v. Walters, 3 Camp., 16; Grinman v. Walker, 9 Iowa, 426; Bank of Washington 
v. Triplett, 1 Pet., 25, Mills v. Bank of U. S., 11 Wheat., 431. 

These particular usages, however, cannot generally be enforced against a party who was 
ignorant of them, and whose assent to them, consequently, cannot fairly be implied. A 
merchant, for instance, cannot charge his customer interest on a running account on the 
ground of a usage at his store to do so, unless he can bring home to such customer a knowl- 
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2. It must have been continued. Any interruption would cause a temporary 
ceasing: the revival gives it a new beginning, which will be within time of 
memory, and thereupon the custom will be void. But this must be understood 
with regard to an interruption of the right; for an interruption of the posses¬ 
sion only, for ten or twenty years, will not destroy the custom. (;) As if the 
inhabitants of a parish have a customary right of watering their cattle at a 
certain pool, the custom is not destroyed, though they do not use it for ten 
years; it only becomes more difficult to prove: but if the right be any how 
discontinued for a day, the custom is quite at an end. 

3. It must have been peaceable , and acquiesced in; not subject to contention 
and dispute, (k) For as customs owe their original to common consent, their 
being immemorially disputed, either at law or otherwise, is a proof that such 
consent was wanting. 

4. Customs must be reasonable; (1) or rather, taken negatively, they must 
not be unreasonable. Which is not always, as Sir Edward Coke says, (m) to 
be understood of every unlearned man’s reason, but of artificial and legal rea¬ 
son, warranted by authority of law. Upon which account a custom may be good, 
though the particular reason of it cannot be assigned; for it sufficeth, if no 
good legal reason can be assigned against it. Thus, a custom in a parish, that 
no man shall put his beasts into the common till the third of October, would 
be good; and yet it would be hard to shew the reason why that day in particu- 

(i) Co. Litt. 114. (k) Ibid. (/) Litt. § 212. (m) 1 Inst. 62. 


edge of such usage; and even if it were customary for all the merchants of the place to 
charge interest on such accounts, this custom could not bind in the absence of direct proof 
of knowledge by such customer, unless it was “so well settled, so uniformly acted upon, 
and of so long a continuance as to raise a fair presumption that it was known to both con¬ 
tracting parties, and that they contracted in reference to conformity with it:” Foye v. 
Leighton, 22 N. H., 76. See also Clayton v. Gregson, 5 A. and E., 302; Stevens v. Reeves, 
9 Pick., 198, Martin v. Maynard, 16 N. H., 165; Smith v. Gibbs, 44 N. H., 348; Coxe v. 
Heisley, 19 Penn. St., 245; Caldwell v. Dawson, 4 Met. (Ky.), 121; Walker v. Barron, 0 
Minn., 508; Warnersley v. Dally,26 L. J. Exch., 219; Humphreysville Copper Co. v. Ver¬ 
mont Copper Mining Co., 33 Vt., 92; Bissell v. Ryan, 23 Ill., 570; Murray v. Spencer, 24 
Md , 520; Sipperly v. Stewart, 50 Barb., 62. 

One well understood and very definite limitation upon such customs is this: that they 
will not be allowed to control a written instrument in opposition to its express terms. They 
are allowed to be proved, not to contradict the contract, but to interpret the meaning of its 
language, or to ascertain the nature and extent of the contract, in the absence of express 
stipulations, and where the meaning is equivocal or obscure: Schooner Reeside, 2 Sumn., 
569; Cutler v. Powell, 6T. R., 320; Notes to Wigglesworth v. Dallison, 1 Smith Lead. 
Cases, 821; Vallance v. Dewar, 1 Camp., 503; Beals v. Terry, 2 Sandf., 130; Taylor v. 
Ketchum, 5 Rob., 507; Boardman v. Spooner, 13 Allen, 359. As they are only enforced 
upon a presumption that the parties adopted them in their contracts, it is very plain that 
they are not admissible in any case where the contract by its terms excludes the presump¬ 
tion: Walker v. Roberts, 1 C. and M., 590; Dickinson v. Gay, 7 Allen, 29; Martin v. 
Maynard, 16 N. H., 165; Wheeler v. Newbould. 16 N. Y., 392; Lewis v. Thatcher, 15 Mass., 
431; Harper v. Pound, 10 Ind., 32; Macomber v. Parker, 13 Pick,, 175; Carkin v. Savorv, 
14 Gray, 528; Insurance Co's. v. Wright, 1 Wall., 470. Decisions on this subject are far too 
numerous to be all cited; nor is it important, since they only apply to the varying circum¬ 
stances of part icular cases the same general rule. 

Nothing relating to these particular customs is more noticeable in the judicial decisions 
than the strong repugnance of the courts to sustaining them, when they go to vary the com¬ 
mon law obligations of parties, or to subject them to liabilities which depend on the cus¬ 
toms alone. This is not to be wondered at when we reflect how often the very existence of 
the usage depends upon conflicting testimony, so that the court, when a verdict is found 
sustaining it, cannot feel entire confidence that the parties contracted in reference to the 
usage, nor that the court is not enforcing as the law of the contract some practice supposed 
to have been assented to, but of which one of the parties may never have heard. r l he fol¬ 
lowing cases will illustrate the truth of our statement: Rogers v. Mechanics Ins. Co., 1 
Story, 608; Schooner Reeside, 2 Sumn., 569; Dickinson v. Gay, 7 Allen. 37; Stocvcr v. 
Whitman’s Lessee, 6 Binn., 416; Caldwell v. Dawson, 4 Met. (Ky.), 121; Hone v. Mutual 
Safety Ins. Co., 1 Sandf., 137; Coxe v. Heislev, 19 Penn. St., 245; Bissell v. Ryan, 23 Ill., 
566. 
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lar is fixed upon, rather than the day before or after. But a custom, that no 
cattle shall be put in till the lord of the manor has first put in his is unreason¬ 
able, and therefore bad: for peradventure the lord will never put in his, and 
then the tenants will lose all their profits, (n) 

*5. Customs ought to be certain. A custom that lands shall descend r*Ysl 
to the most worthy of the owner’s blood is void; for how shall this ^ * 

worth be determined? but a custom to descend to the next male of the blood, 
exclusive of females, is certain, and therefore good (o) A custom to pay two¬ 
pence an acre iu lieu of tithes, is good; but to pay sometimes two-pence, and 
sometimes three-pence, as the occupier of the land pleases, is bad for its uncer¬ 
tainty. Yet a custom, to pay a year’s improved value for a fine on a copyhold 
estate, is good, though the value is a thing uncertain: for the value may at any 
time be ascertained; and the maxim of law is, id certum est y quod certum reddi 
potest. 

6. Customs, though established by consent, must be (when established) 
compulsory; and not left to the option of every man, whether he will use 
them or no. Therefore a custom, that all the inhabitants shall be rated towards 
the maintenance of a bridge, will be good; but a custom that every man is to 
contribute thereto at his own pleasure, is idle and absurd, and indeed no cus¬ 
tom at all. 

7. Lastly, customs must be consistent with each other: one custom cannot be 

(n) Co. Copyh. ft 86. (o) 1 BoU. Abr. 665. 


Mr. Broome says, following Blackstone and the earlier writere, that if one can show its 
commencement it is no good custom. However true this may be as regards the local cus¬ 
toms which establish rights in favor of parties irrespective or contracts, it is clear that it 
can have no application to the usages which go to interpret the contracts the parties have 
made. In respect to these it is only necessary that they shall have existed a sufficient length 
of time without interruption, contention or dispute, to raise a presumption that contracts 
must have been made in reference to them. Smith v. Wright, 1 Caines, 43; Bartow v. Mc- 
Kelway, 2 Zab., 165. The usages of a new business may soon become fixed and under¬ 
stood, if but few persons are engaged in it who uniformly transact it in a particular way. 
See Noble v. Kennoway, Doug., 510; Dorchester and Milton Bank v. New England Bank, 
1 Cush., 188. 

That the usage must be certain, see Blewett v. Tregonning, 3 A. and E., 555; Pad wick v. 
Knight, 7 Exch., 854; Strong v. Grand Trunk Railway Co., 15 Mich., 221; Wallace v. 
Morgan, 23 Ind., 408; Wilson v. Willes, 7 East, 121; Wood v. Wood, 1 C. & P., 59; Oelricks 
v. Ford, 23 How., 59. 

The question of the reasonableness of a usage is a question of law for the court: Bowen 
v. Stoddard, 10 Met., 381; Bourke v. James, 4 Mich., 338; and *• the court will not enforce 
it, or give it the sanction of law, unless it be reasonable and convenient and adapted not 
only to increase facilities in trade, but to the promoting of just dealing in the intercourse 
between parties.” Per Hubbard J., in Macy v. Whaling Ins. Co., 9 Met,, 363. A custom 
that the master of a stranded vessel may sell without necessity is unreasonable and void: 
Bryant y. Commercial Ins. Co., 6 Pick., 131. So is one that makes the owners of vessels 
responsible as acceptors on bills drawn by the master, and which have been negotiated on 
the assumption that the funds were needed for supplies and repairs: Bowen v. Stoddard, 
10 Met., 381. So is one that seamen’s advance wages due under shipping articles, shall be 
paid to the shipping agent, to be paid by him to the boarding house keeper bringing the 
seamen. Metcalf v. Weld, 14 Gray, 210. And see Sweeting v. Pearce, 7 C. B., N. S., 449; 
Miller y. Pendleton, 8 Gray, 547; Holmes v. Johnson, 42 Penn. St., 159. So is a custom 
for the inhabitants of a town to take a profit in alieno solo. Grimstead v. Marlowe, 4 T. R., 
717; Perley v. Langley, 7 N. H. f 233; Nudd v. Hobbs, 17 N. H., 527. So is any usage that 
is opposed to the general law of the state on the subject to which it refers; as, for instance, 
if it give usurious interest on contracts: Green v. Tyler, 39 Penn. St., 361; Dunham v. 
Dey, 13 Johns., 40; Dunham v. Gould, 10 Johns., 307; Bank of Utica v. Wager, 2 Cow., 
712; Pratt v. Adams, 7 Paige, 615; Delaplane v. Crenshaw, 15 Gratt., 457; or would defeat 
the purpose of the state inspection laws: Tremble v. Crowell, 17 Mich., 493. Or that is 
opposed to good morals: Seagar v. Sligerland, 2 Caines, 219; Holmes v. Johnson, 42 Penn. 
St., 159. And in any case where the statute has defined a word in reference to its use in 
contracts, usage cannot be allowed to give it a different meaning: Many v. Bcekman Iron 
Cn. t 9 Paige, 188; Hughes v Humphreys, 3 El. and Bl., 954; Green v. Moffett, 22 Mo., 
529; Rogers v. Allen. 47 N. H., 629. 
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set up in opposition to another. For if both are really customs, then both are 
of equal antiquity, and both established by mutual consent: which to say of 
contradictory customs is absurd. Therefore, if one man prescribes that by 
custom he has a right to have windows looking into another’s garden, the other 
cannot claim a right by custom to stop up or obstruct those windows: for these 
two contradictory customs cannot both be good, nor both stand together. He 
ought rather to deny the existence of the former custom, {p) 

Next, as to the alloioance of special customs. Customs, in derogation of the 
common law, must be construed strictly. Thus, by the custom of gavelkind, 
f*79"I an * n ^ ant years *may, by one species of conveyance, called a 

J deed of feoffment, convey away his lands in fee simple, or forever. Yet 
this custom does not impower him to use any other conveyance, or even to 
lease them for seven years: for the custom must be strictly pursued, (y) And, 
moreover, all special customs must submit to the king’s prerogative. There¬ 
fore, if the king purchases lands of the nature of gavelkind, where all the 
sons inherit equally; yet, upon the king’s demise, his eldest son shall succeed 
to those lands alone, (r) And thus much for the second part of the leges non 
scriptce , or those particular customs which affect particular persons or districts 
only. 

III. The third branch of them are those peculiar laws which by custom are 
adopted and used only in certain peculiar courts and jurisdictions. And by 
these I understand the civil and canon laws. ( s ) 

(p) 9 Rep. 68. (q) Co. Cop. $ 83. (r) Co. Litt lft. («) Hlat C. L. c. 2. 


The most serious question pertaining to usages is, whether they are admissible in any case 
when they oppose or alter a general principle or rule of law, and upon a fixed state of 
facts would make the legal rights or liabilities of the parties other than they are by the 
common law. We think we are justified by the authorities in answering this question in the 
negative. 44 Nothing,” says Ch. J. Gibson, 44 should be more pertinaciously resisted than 
those attempts to transfer the functions of the judge to the witnesses* stand, by evidence of 
customs in derogation of the general law, that would involve the responsibilities of the 
parties in rules whose existence, perhaps, they had no reason to suspect before they came to 
be applied to their rights.” Boulton v. Colder, 1 Watts, 360; and see Coxe v. Hcisley, 19 
Penn. St., 247; Wetherill v. Neilson, 20 Penn. St., 453. 44 Though usage,” said Ch. J. 

Kent. “ is often resorted to for explanation of commercial instruments, it never is, nor ought 
to be, received to contradict a settled rule of commercial law:” Frith v. Barker, 2 Johns., 
335. See further, Thompson v. Ashton, 14 Johns.. 317; Woodruff v. Merchants 1 Bank, 25 
Wend., 673; Otsego County Bank v. Warren, 18 Barb., 290; Hinton v. Locke, 5 Hill, 437; 
Bowen v. Newell, 8 N. Y., 190; Trueman v. Loder, 11 A. and E., 589; Homer v. Dorr, 
10 Mass., 29; Eager v. Atlas Ins. Co., 14 Pick., 141; Perkins v. Franklin Bank, 21 Pick., 
483; Strong v. Bliss, 6 Met , 393; Richardson v. Copeland, 6 Gray, 536; Brown v. 
Jackson, 2 Wash. C. C. 24; Steward v. Scudder, 4 Zab., 96; West v. Ball, 12 Ala , 347; 
Beckwith v. Farnum, 5 R. I., 231; Ripley v. Crooker, 47 Me., 370; Harper v. Pound, 10 Ind., 
32; Barlow v. Lambert, 28 Ala., 710; Boardman v Spooner, 13 Allen, 360. 44 The proper 

office of a custom or usage in business is to ascertain and explain the intent of the parties, 
and it cannot be in opposition to any principle of general policy, nor inconsistent with the 
terms of the agreement between the parties, nor against the established principles of law.” 
Per Breese, J., in Bissell v. Ryan, 23 Ill., 570. A commercial usage is a long and uniform 
practice, applied to habits, modes, and courses of dealing. It relates to modes of action, 
and does not comprehend the mere adoption of certain peculiar doctrines or rules of law. 
It may operate to give effect to contracts different from that which the common law would 
have done, but the consequent variation of the legal rights of the parties is only the result 
of the mode of dealing. The adoption, however, of a mere doctrine as to the rights and 
obligations of the parties under a contract, which doctrine is contrary to the rule of the com¬ 
mon law on the subject, as, for instance, that a warranty should be implied in a sale of 
chattels where the common law implied none: Barnard v. Kellogg. 10 Wall., 383; Beck¬ 
with v. Farnum, 5 R. I., 230; Coxe v. Heislev, 19 Penn. St., 243; Wetherill v. Neilson, 20 
Penn. St., 448; Dickinson v. Gay, 7 Allen, 29; Tremble v. Crowell, 17 Mich., 493; or that 
a warranty should not exist where the common law implies one: Whitmore v. South Bos¬ 
ton Iron Co., 2 Allen, 52; is beyond the province of a commercial usage. The distinction 
has been well said to be somewhat nice: per Chapman J., in Dickinson v Gay, 7 Allen, 
37; and it certainly ha9 not always been kept in view; but it is believed to be sound, and, 
if adhered to, will tend to uniformity in the law, and to protect parties against usages of 
uncertain character and doubtful propriety. See Lawson on Usages and Customs, 806. 
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It may seem a little improper at first view to rank these laws under the head 
of lege# non script<e, or unwritten laws, seeing they are set forth by authority 
in their pandects, their codes, and their institutions; their councils, decrees and 
decretals; and enforced by an immense number of expositions, decisions and 
treatises of the learned in Doth branches of the law. But I do this, after the 
example of Sir Matthew Hale (2) because it is most plain, that it is not on 
account of their being xoritten laws that either the canon law, or the civil law, 
have any obligation within this kingdom: neither do their force and efficacy 
depend "upon their own intrinsic authority which is the case of our written 
laws, or acts of parliament. They bind not the subjects of England, because 
their materials were collected from popes or emperors; were digested by 
Justinian, or declared to be authentic by Gregory. These considerations give 
them no authority here; for the legislature of England doth not, nor ever did, 
recognize any foreign power as superior or equal to it in this kingdom, or as 
having the right to give law to any, the meanest of its subjects. But all the 


^strength that either the papal or imperial laws have obtained in this 


[♦SO] 


realm, or indeed in any other kingdom in Europe, is only because they 
have been admitted and received by immemorial usage and custom in some 
particular cases, and some particular courts; and then they fcrra a branch of 
the leges non scriptce , or customary laws; or else because they are in some 
other cases introduced by consent of parliament, and they owe their validity to 
the leges scripts, or statute law. This is expressly declared in those remark¬ 
able words of the statute 25 Hen. VIII, c. 21, addressed to the king’s royal 
majesty: “This your grace’s realm, recognizing no superior under God but 
only your grace, hath been and is free from subjection to any man’s laws, but 
only to such as have been devised, made and ordained within this realm, for 
the wealth of the same; or to such other as, by sufferance of your grace and 
your progenitors, the people of this your realm have taken at their free liberty, 
by their own consent, to be used among them; and have bound themselves by 
long use and custom to the observance of the same; not as to the observance 
of the laws of any foreign prince, potentate, or prelate; but as to the customed 
and ancient laws of this realm, originally established as laws of the same, by 
the said sufferance, consents and custom; and none otherwise.” 

By the civil law, absolutely taken, is generally understood the civil or muni¬ 
cipal law of the Roman empire, as comprised in the institutes, the code, and 
the digest of the emperor Justinian, and the novel constitutions of himself and 
some of his successors. Of which, as there will frequently be occasion to cite 
them, by way of illustrating our own laws, it may not be amiss to give a short 
and general account. 

The Roman law (founded first upon the regal constitutions of their ancient 
kings, next upon the twelve tables of the decemviri, then upon the laws or 
statutes enacted by the senate or people, the edicts of the prsetor, and the 
responsa prudentum , or opinions of learned lawyers, *and lastly upon the 
imperial decrees, or constitutions of successive emperors), had grown to *- 
so great a bulk, or, as Livy expresses it («), “ tarn immexjsus aliarum super 
alias ascervatarum legum cumulus ,” that they were computed to be many 
camels’ load by an author who preceded Justinian. ( v ) This was in part 
remedied by the collections of three private lawyers, Gregorius, Hermogenes 
and Papirius; and then by the emperor Theodosius the younger, by whose 
orders a code was compiled A. D. 438, being a methodical collection of all the 
imperial constitutions then in force: which Theodosian code was the only book 
of civil law received as authentic in the western part of Europe till many cen¬ 
turies after; and to this it is probable that the Franks and Goths might fre¬ 
quently pay some regard, in framing legal constitutions for their newly erected 
kingdoms: for Justinian commanded only in the eastern remains of the empire; 


(0 Hist. c. L. c. 2. 

Vol. I.—7 


(«) i. #. e, 84. 


(v) Taylor’s Elements of Civil Law, 17. 
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and it was under Lis auspices that the present body of civil law was compiled 
and finished by Tribonian and other lawyers, about the year 533. 

This consists of, 1. The institutes, which contain the elements or first prin¬ 
ciples of the Roman law in four books. 2. The digests, or pandects, in fifty 
books; containing the opinions and writings of eminent lawyers, digested in a 
systematical method. 3. A new code, or collection of imperial constitutions, 
in twelve books; the lapse of a whole century having rendered the former code 
of Theodosius imperfect. 4. The novels, or new constitutions, posterior in 
time to the other books, and amounting to a supplement to the code; contain¬ 
ing new decrees of successive emperors, as new questions happened to arise. 
These form the body of Roman law, or corpus juris civilis , as published about 
the time of Justinian; which, however, fell soon into neglect and oblivion, till 
about the year 1130, when a copy of the digests was found at Amalfi, in Italy; 
which accident, concurring with the policy of the Roman ecclesiastics, (to) sud¬ 
denly gave new vogue and authority to the civil law, introduced it into several 
r* nations, and ^occasioned that mighty inundation of voluminous com* 
*- J ments, with which this system of law, more than any other, is now 
loaded. 

The canon law is a body of Roman ecclesiastical law, relative to such mat¬ 
ters as that church either has, or pretends to have, the proper jurisdiction over. 
This is compiled from the opinions of the ancient Latin fathers, the decrees of 
general councils, and the decretal epistles and bulls of the holy see; all which 
lay in the same disorder and confusion as the Roman civil law, till, about the 
year 1151, one Gratian, an Italian monk, animated by the discovery of Justin¬ 
ian’s pandects, reduced the ecclesiastical constitutions also into some method, 
in three books, which he entitled Concordia Discordantium Canonum y but 
which are generally known by the name of Decretum GratianL These reached 
as low as the time of Pope Alexander III. The subsequent papal decrees, to 
the pontificate of Gregory IX, were published in much the same method, 
under the auspices of that pope, about the year 1230, in five books, entitled 
Decretalia Gregorii Noni. A sixth book was added by Boniface VIII, about 
the vear 1298, which is called Sextus Decretalium . The Clementine con6titu- 
tions, or decrees of Clement V, were in like manner authenticated in 1317, by 
his successor John XXII, who also published twenty constitutions of his own, 
called the JExtravag antes Joannis , all which in some measure answer to the 
novels of the civil law. To these have been since added some decrees of later 
popes, in five books, called JExtravag antes Communes: and all these together, 
Gratian’s decree, Gregory’s decretals, the sixth decretal, the Clementine consti¬ 
tutions, and the extravagants of John and his successors, form the corpus juris 
canonici, or body of the Roman canon law. 

Besides these pontificial collections, which, during the times of popery, were 
received as authentic in this island, as well as in other parts of Christendom, 
there is also a kind of national canon law, composed of legatine and provincial 
r*83l constitutions, and adapted only to the exigencies of this church *and 
t J kingdom. The legatine constitutions were ecclesiastical laws, enacted in 
national synods, held under the cardinals Otho and Othobon, legates from Pope 
Gregory IX and Pope Clement IV, in the reign of King Henry III, about the 
years 1220 and 1268. The provincial constitutions are principally the decrees 
of provincial 6yuods, held under divers archbishops of Canterbury, from Stephen 
Langton, in the reign of Henry III, to Henry Chichele, in the reign of Henry 
V; and adopted also by the province of York (a?) in the reign of Henry VI. 
At the dawn of the reformation, in the reign of King Henry VIII, it was enacted 
in parliament (y) that a review should be had of the canon law; and, till such 
review should be made, all canons, constitutions, ordinances, and synodals pro¬ 
vincial, being then already made, and not repugnant to the law of the land or 


(w) See $ 1, 
(?) Statute 
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the king’s prerogative, should still be used and executed. And, as no such 
review has yet been perfected, upon this statute now depends the authority of 
the canon law in England. 

As for the canons enacted by the clergy under James I in the year 1603, and 
never confirmed in parliament, it has been solemnly adjudged upon the princi¬ 
ples of law and the constitution, that where they are not merely declaratory of 
the ancient canon law, but are introductory of new regulations, they do not bind 
the laity, ( 2 ) whatever regard the clergy may think proper to pay them. 

There are four species of courts in which the civil and canon laws are permit¬ 
ted, under different restrictions, to be used: 1. The courts of the archbishops 
and bishops, and their derivative officers, usually called in our law courts 
Christian, curia Christianitatis, or the ecclesiastical courts. 2. The military 
courts. 3. The courts of admiralty. 4. The courts of the two universities. In 
ail, their reception in general, and the different degrees of that reception, are 
grounded entirely upon custom, corroborated in the latter instance by act of 
♦parliament, ratifying those charters which confirm the customary law 
of the universities. The more minute consideration of these will fall ^ J 
properly under that part of these commentaries which treats of the jurisdiction 
of courts. It will suffice at present to remark a few particulars relative to them 
all, which may serve to inculcate more strongly the doctrine laid down concern¬ 
ing them, (a) 

1. And, first, the courts of common law have the superintendency over these 
courts; to keep them within their jurisdictions, to determine wherein they 
exceed them, to restrain and prohibit such excess, and, in case of contumacy, to 
punish the officer who executes, and in some cases the judge who enforces, the 
sentence so declared to be illegal. (9) 

2. The common law has reserved to itself the exposition of all such acts of 
parliament as concern either the extent of these courts, or the matters depend¬ 
ing before them. And therefore, if these courts either refuse to allow these acts 
of parliament, or will expound them in any other sense than what the common 
law puts upon them, the king’s courts at Westminster will grant prohibitions to 
restrain and control them. 

3. An appeal lies from all these courts to the king, in the last resort; which 
proves that the jurisdiction exercised in them is derived from the crown of 
England, and not from any foreign potentate, or intrinsic authority of their 
own. And, from these three strong marks and ensigns of superiority, it appears 
beyond a doubt that the civil and canon laws, though admitted in some cases by 
custom in some courts, are only subordinate, and leges sub graviori lege y and 
that, thus admitted, restrained, altered, new-modeled, and amended, they are by 
no means with us a distinct independent species of laws, but are inferior 
branches of the customary or unwritten laws of England, properly called the 
king’s ecclesiastical, the king’s military, the king’s maritime, or the king’s 
academical laws. 

♦Let us next proceed to the leges scriptWy the written laws of the king- ^ 
dom, which are statutes, acts or edicts, made by the king’s majesty, by and 
with the advice and consent of the lords spiritual and temporal, and commons 
in parliament assembled. (6) The oldest of these now extant, and printed in our 
statute books, is the famous magna charta , as confirmed in parliament 9 Hen. 


<s) Stra. 1007. 


(a) Hale, Hist o. t 


(b) 8 Rep. 80. 


(9) The ecclesiastical courts cannot be allowed conclusively to determine for themselves 
what matters fall within their jurisdiction. Rex v. Eyre, Btra., 1067. Parties in custody 
under their orders made without authority will be set at liberty by the common law courts: 
Jenkins, ex parte, 1 B. and C., 655; Boraine’s Case, 16 Ves., 346; and a prohibition will issue 
to the ecclesiastical courts when a want of jurisdiction appears on the face of the proceed¬ 
ings, or is 1 aliunde by affidavit. Full v. Hutchins, Cowp., 422; Roberts v. Humby, 8 
M. and W., 120; Qnffiths v. Anthony, 5 Ad. and E. p 623. 
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nton law. Remedial statutes are those which are made to supply such defects, 
and abridge such superfluities, in the common law, as arise either from the 
general imperfection of all human laws, from change of time and circumstances, 
from the mistakes and unadvised determinations of unlearned (or even learned) 
judsjos, or from any other cause whatsoever. And this being done, either by 
enlarging the common law where it was too narrow and circumscribed, or by 
restraining it * where it was too lax and luxuriant, hath occasioned 
another subordinate division of remedial acts of parliament into enlarg - *• 
jng and restraining statutes. To instance again in the case of treason: clipping 
the current coin of the kingdom was an offence not sufficiently guarded against 
by the common law; therefore it was thought expedient, by statute 5 Eliz. c. 
11, to make it high treason, which it was not at the common law: so that this 
was an enlarging statute . (11) At common law also spiritual corporations 
might lease out their estates for any term of years till prevented by the sta¬ 
tute 13 Eliz. before mentioned: this was therefore, a restraining statute. 

Secondly, the rules to be observed with regard to the construction of sta¬ 
tutes are principally these which follow. 

1. There are three points to be considered in the construction of all remedial 

statutes; the old law, the mischief, and the remedy; that is, how the common 
law stood at the making of the act; what the mischief was, for which the 
common law did not provide; and what remedy the parliament hath provided 
to cure this mischief. And it is the business of the judges so to construe the 
act as to suppress the mischief and advance the remedy, (e) Let us instance 
again in the same restraining statute of 13 Eliz. c. 10; By the common law, 
ecclesiastical corporations might let as long leases as they thought proper: the 
mischief was, that they let long and unreasonable leases, to the impoverish¬ 
ment of their successors; the remedy applied by the statute was by making 
void all leases by ecclesiastical bodies for longer terms than three lives, or 
twenty-one years. Now in the construction of this statute, it is held that 
leases, though for a longer term, if made by a bishop, are not void during the 
bishop’s continuance in his see: or, if made by a dean and chapter, they are 
not void during the continuance of the dean; for the act was made for the 
benefit and protection of the successor. (/*) The mischief is therefore suffici¬ 
ently suppressed by vacating them after the determination of the interest of 
the *grantors; but the leases, during their continuance, being not within , 
the mischief, are not within the remedy. L 

2. A statute, which treats of things or persons of an inferior rank, cannot 
by any general words be extended to those of a superior. So a statute, treat¬ 
ing of “deans, prebendaries, parsons, vicars, and others having spiritual pro¬ 
motion” is held not to extend to bishops, though they have spiritual promo¬ 
tion, deans being the highest persons named, (12) and bishops being of a still 
higher order, (g) 


{€) 8 Rep. 7 Co. Utfc. 11, 42. (/) Co. Utt 45. 8 Rep. ML 10 Rep. 58. (p) 2 Rep. 48. 


might organize themselves into a corporation by observing its provisions. So would be the 
charter of a private corporation if it contained provisions for the forfeiture of its rights or 
property to the public in specified contingencies: Jenkins v. Turnpike Co., 1 Caines’ Cas., 
btf; or conditions imposing criminal punishments. Rogers’ Case, 2 Me., 303; Heridia v. 
Ayres, 12 Pick., 344. And a private act may become a public act by being referred to and 
recognized by one that is public, and it may be made public by a provision inserted therein 
expressly declaring it to be public. Insurance Co., v. Records, 6 Blackf., 170. And a sta¬ 
tute giving to an individual the privilege of improving a water highway and of charging 
and taking tolls for its use is public, for though one object is to benefit him, the principal 
consideration is the public benefit. Calking v. Baldwin, 4 Wend., 667. 8ee further, Cock 
y Gent, 12 M. & W., 234; Dawson v. Paver, 5 Hare, 434; Levy v. State, 6 Ind., 281; 
McLain v. New York, 3 Daly, 32; People v. Davis, 61 Barb., 466. 

(11) This statute is since repealed. 

(12) See to the same point, Hall v. Byrne, 1 Scam., 140; Lyndon v. Standbridge, 2 H. & 
N. t 51. 
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Ill, though doubtless there were many acts before that time, the records of which 
are now lost,and the determinations of them perhaps at present currently received 
for the maxims of the old common law. 

The manner of making these statutes will be better considered hereafter, 
when we examine the constitution of parliaments. At present we will only take 
notice of the different kinds of statutes, and of some general rules with regard 
to their construction. ( c ) & 

First, as to their several kinds. Statutes are either general or special , public 
r*86l or P r ^ va ^ e - A general or public act is an ^universal rule, that regards 
L ^ J the whole community; and of this the courts 6f law are bound to take 
notice judicially and ex officio ; without the statute being particularly pleaded, 
or formally set forth by the party who claims an advantage under it. Special 
or private acts are rather exceptions than rules, being those which only operate 
upon particular persons, and private concerns; such as the Homans entitled 
senatus-decreta y in contradistinction to the senatus consulta y which regarded 
the whole community; (rf) and of these (which are not promulgated with the 
same notoriety as the former,) the judges are not bound to take notice, unless 
they be formally shewn and pleaded. Thus, to show the distinction, the statute 
13 Eliz. c. 10, to prevent spiritual persons from making leases for longer terms 
than twenty-one years, or three lives, is a public act; it being a rule prescribed 
to the whole body of spiritual persons in tne nation; but an act to enable the 
bishop of Chester to make a lease to A. B. for sixty years is an exception to 
this rule; it concerns only the parties and the bishop’s successors; and is 
therefore a private act. (10) 

Statutes also are either declaratory of the common law, or remedial of some 
defects therein. Declaratory, where the old custom of the kingdom is 
almost fallen into disuse, or become disputable; in which case the parliament 
has thought proper, in perpetuum rei testimonium y and for avoiding all doubts 
and difficulties, to declare what the common law is and ever hath been. Thus 
the statute of treasons, 25 Edw. Ill, cap. 2, doth not make any new 
species of treasons, but only, for the benefit of the subject, declares and 
enumerates those several kinds of offence which before were treason at the com- 

(c) The method of citing these acts of parliament Is various. Many of our ancient statutes are called 
after the name of the place where the parliament was held that made them; as the statutes of Merton 
and Marleberge, of Westminster, Gloucester, and Winchester. Others are denominated entirely from 
their subject, aB the statutes of Wales and Ireland, the articuli cleric and the prcerogativa regis. Some 
are distinguished by their initial words, a method of citing very ancient, being used by the Jews in 
denominating the books of the Pentateuch; by the Christian church In distinguishing their hymns and 
divine offices; by the Romanists in describing their papal bulls; and, in short, by the whole body of 
ancient civilians and canonists, among whom this method of citation generally prevailed, not only with 
regard to chapters, but inferior sections also; In Imitation of all which we still call some of our old statutes 
by their initial words, as the statute of quia emptores , and that of circumspect* agatts. But the most 
usual method of citing them, especially since the time of Edward the Second, Is by naming the year of 
the king's reign in which the statute was made, together with the chapter, or particular act, according to 
its numeral order, as 9 Geo. II, c. 4, for all the acts of one session of parliament taken together make 
properly but one statute; and therefore, when two Besslons have been held in one year, we usually men¬ 
tion stat. 1 or 2. Thus the bill of rights is cited as 1 W. and M. St. 2, c. 2, signifying that it is the second 
chapter or act of the second statute, or the laws made in the second session of parliament, in the first 
year of King William and Queen Mary. (d) Gravin. Orig. 1. $ 24. 

(10) The distinction between public and private statutes cannot be very accurately defined 
except in the light of adjudications. An act extending only to sheriffs was at one time con¬ 
sidered a private act, but it is now held otherwise. Lovell v. Plomer, 15 East, 320. Any 
act is a private act which merely confers privileges upon or gives rights to one or more 
individuals; such, for example, as an act making a grant of land to persons named, or con¬ 
ferring corporate powers for business purposes upon persons named. But any act creating 
municipal corporations, or any other corporations for public purposes is a public act, and so 
i 9 any act amendatory thereof. Rex v. Spaulding, Sia., 209; Mills v. St. Clair Co., 8 How., 
669; East Hartford v. Bridge Co., 10 How., 511; Stephenson v. Doe, 8 Blackf., 508; Common¬ 
wealth v. Springfield, 7 Mass., 9; State v. Bergen, 34 N. J., 438. And so i9 any act which 
concerns the public at large, or the people at large of any municipal division of the state. 
Pierce v. Kimball, 9 Me., 54. An act regulating the public right of taking fish in a certain 
river within the limits of a certain town is therefore public. Burnham v. Webster, 5 Mass., 
268. Acts incorporating national or state banks are public acts. Rogers' Case, 2 Me., 303; 
Douglass v. Bank of Missouri, 1 Mo., 24. So would be any act under which any persons 
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3. Pena] statutes must be construed strictly. (13) Thus the statute 1 Edw. 
VI, c. 12, having enacted that those who are convicted of stealing horses 
should not have the benefit of clergy, the judges conceived that this did not 
extend to him that should steal but one horsey (14) and therefore procured a 
new act for that purpose in the following year. (A) And, to come nearer our 
own times, by the statute 14 Geo. II, c. 6, stealing 6heep, or other cattle , was 
made felony, without benefit of clergy. But these general words, “or other 
cattle,” being looked upon as much too loose to create a capital offence, the act 
was held to extend to nothing but mere sheep. And therefore, in the next 
sessions, it was found necessary to make another statute, 15 Geo. II, c. 34, 
extending the former to bulls, cows, oxen, steers, bullocks, heifers, calves and 
lambs, by name, 

4. Statutes against frauds are to be liberally and beneficially expounded. 

This may seem a contradiction to the last rule; most statutes against frauds 
being in their consequences penal. But this difference is here to be taken: 
where the statute acts upon the offender, and inflicts a penalty, as the pillory 
or a fine, it is then to be taken strictly; but when the statute acts upon the 
offence, by setting aside the fraudulent transaction, here it is to be con¬ 
strued liberally. Upon this footing the statute of 13 Eliz, c. 5, which avoids all 
r* 89 l S^ 8 g 00 & s > & c -9 made to defraud creditors and others t was *held to 

L J extend by the general words to a gift made to defraud the queen of a 
forfeiture, (i) 

5. One part of a statute must be so construed by another, that the whole 
may (if possible) staud: ut res magis valeat , quam pereat . (15) As if land 
be vested in the king and his heirs by act of parliament, saving the right of 
A., and A. has at that time a lease of it for three years: here A. shall hold it 
for his term of three years, and afterwards it shall go to the king. For this 
interpretation furnishes matter for every clause of the statute to work and 
operate upon. But, 

6. A saving, totally repugnant to the body of the act, is void. If, therefore, 
an act of parliament vests land in the king and his heirs, saving the right of 
ail persons whatsoever; or vests the land of A. in the king, saving the right of 
A.; in either of these cases the saving is totally repugnant/Ho the body of the 
statute, and (if good) would render the statute of no effect or operation; and 
therefore the saving is void, and the land vests absolutely in the king. ( k) 

7. Where the common law and the statute differ, the common law gives 

( h ) 2 and 8 Edw. VL c. 83. B&c. Elem. c. 12. (t) 3 Rep, 82. (fc) 1 Rep. 47. 


(13) See United States v. Wiltberger, 5 Wheat., 76; Melody v. Reab, 4 Mass., 473; Jones 
v. Estia, 2 Johns., 379; Sprague v. Birdsall, 2 Cow., 419; Myers v. Foster, 6 Cow., 567; 
Pike v. Jenkins, 12 N. H., 255; Daggett v. State, 4 Conn., 61; Hall v. State, 20 Ohio, 7; 
Cushing v. Dill, 2 Scam., 461; Chase v. N.Y. Central R R. Co., 26N. Y., 523; State v. Lovell, 
23 Iowa, 304; U. S. v. Athens Armory, 85 Ga., 344. The rule that penal statutes shall be con- 
strued strictly, means only that they are not to be so extended, beyond the legitimate import 
of the terms used therein, as to embrace cases or acts not clearly described by such words, 
and so as to bring them within the prohibition or penalty of such statutes. Rawson v. 
State, 19 Conn., 292. See United States v. Spirits, 10 Blatchf., 428. The federal courts 
hold that provisions in revenue laws which impose penalties for frauds or evasions are not 
to be considered penal in the sense which requires a strict construction. U. S. v. Barrels 
of Spirits, 2 Abb. U. S., 305; U. S. v. Hodson, 10 Wall., 395; U. S. v. Willetts, 5 Ben., 
220 . 

(14) It would be universally conceded at the present day that any such decision would be 
unsound and, indeed, absurd. It would be in the face of the cardinal rule of statutory con¬ 
struction, that the manifest intent of the legislature shall prevail. When the plural term 
is used, the single instance is comprehended unless a different intent is manifest. Hassel’s 
Case, Leach, Cro. Cas., 1. But if a statute is general in terms and makes no exceptions, the 
courts can make none. Kilpatrick v. Byrne, 25 Miss., 571; Hyatt v. Taylor, 42 N. Y., 258. 

(15) Shrewsbury v. Boy 1st on, 1 Pick., 105; Opinion of Judges, 22 Pick., 571; Atty -Gen¬ 
eral v. Detroit & Erin Plank Road Co., 2 Mich., 138; Leversee v. Reynolds, 13 Iowa 
810; People v. Draper, 15 N. Y., 632. 
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place to the statute; and an old statute gives place to a new one. (16) And 
this upon a general principle of universal law, that “ leges posteriores , prlores 
contraries twrogant^ (17) consonant to which it was laid down by a law of 
the twelve tables at Rome, that “ quodpopuluspostremum jussit, icljus ratum 
<$to” But this is to be understood, only when the latter statute is couched in 
negative terms, or where its matter is so clearly repugnant, that it necessarily 
implies a negative. As if a former act says, that a juror upon such a trial shall 
have twenty pounds a year; and a new statute afterwards enacts, that he shall 
have twenty marks: here the latter statute, though it does not express, yet 
necessarily implies a negative, and virtually repeals the former. For if 
twenty marks be made qualification sufficient, the former statute which re¬ 
quires" twenty pounds is at an end. (/) But, if both acts be merely af- r*§Qi 
tirmative, *and the substance such that both may stand together, here ^ 
the latter does not repeal the former, but they shall both have a concurrent ef¬ 
ficacy. If by a former law an offence be indictable at the quarter-sessions, 
and a latter law makes the same offence indictable at the assizes; here the 
jurisdiction of the sessions is not taken away, but both have a concurrent juris¬ 
diction, and the offender may be prosecuted at either: unless the new statute 
subjoins express negative words, as, that the offence shall be indictable at the 
assizes, ana not elsewhere, (m) 

8. If a statute, that repeals another, is itself repealed afterwards, the first 
statute is hereby revived, without any formal words for that purpose. (18) So 

(1) Jenk. Cent. 78. (m) 11 Rep. 63. 


(16) State v. Norton, 3 Zab., 33; Moore’s Lessee v. Vance, 1 Ohio, 10; State v. Miskim- 
mons, 2 Ind , 440. 

But where the new statute does not in terms repeal the old law, the two will stand to¬ 
gether so far as effect can be given to both. Repeals by implication are not favored Nay¬ 
lor v. Field, 5 Dutch., 287; Bowen v. Lease, 5 Hill, 221; State v. Berry, 12 Iowa, 68, Dodge 
v. Gndley, 10 Ohio. 177; McCool v. Smith, 1 Black, 459; New Orleans v. Southern Bank, 
15 La. An., 89; Wyman v Campbell, 6 Port., 219; State v. Bi&hop, 41 Mo., 16; Furman v. 
Nichol, 3 Cold., 432; Conley v Calhoun Co., 2 W. Va.,416. 

A statute which makes an innovation on the established principles of the common law 
must be strictly construed. McQueen v. Middletown Manuf Co., 16 Johns., 7, McCluskey 
v Cromwell, 11 N. Y., 693; Souterv. Sea Witch, 1 Cal,, 162; Gibson v. Jenney. 15 Mass., 
205; Rue v. Alter, 5 Denio, 119; Wilbur v. Crane, 13 Pick., 290; Sibley v. Smith, 2 Mich., 
486, Esterly's Appeal, 54 Penn. St., 192; Hearn v. Ewin, 3 Cold , 399. 

So must statutes in derogation of common right. Sprague v. Birdsall, 2 Cow., 419: 
Bridgewater, etc , Plank Road Co. v. Robbins, 2§Barb., 662; Wright v. Briggs, 2 Hill, 77, 
Sharp v. Speir, 4 Hill, 76; Smith v. Spooner, 3 Pick., 229; Bewail v. Jones, 9 Pick., 412. 

So must statutes granting exclusive privileges. Cayuga Bridge Co. v. Magee, 6 Wend., 
85; Mobawk Bridge Co. v. Utica and S. R. R. Co., 6 Paige, 554; Young v McKeozic, 
3 Kelly, 31. 

And charters of incorporation are to be construed most strongly against those who ciaim 
rights under them, and most favorably to the public. Pennsylvania R. R. Co. v. Canal 
Commissioners, 21 Penn. St., 22; Commonwealth v. Pittsburgh, etc,, R. R. Co., 24 Penn. 
St., 159; Chenango Bridge Co. v. Binghamton Bridge Co., 27 N Y., 93; Bradley v. 
N. Y. and N. H. R. R. Co., 21 Conn., 306; Camden and Amboy R. R. Co. v. Briggs, 
2 Zab., 623. 

(17) Mr. Tucker remarks of this maxim, that it is to be understood as relating only to 
laws made by a legislature possessing equal or superior powers to that by which the first 
law was made. Thus the congress of the United States may alter, amend, repeal or annul 
any of its own acts, but9hould congress attempt to pass a law contrary to the constitution 
of the United States, or 9hould the state legislature make a similar attempt against it, or 
against the state constitution, such acts, though clothed with all the forms of law, would 
not be law, nor repeal in any manner what was established by a higher authority, to wit, 
that of the people. Yet the people, whenever they see fit, may make any alterations in the 
constitution which they may deem necessary to their happiness and the prosperity of the 
nation. . But to this it should be added that the people, in making changes in the constitu¬ 
tion, or in establishing a new one, must observe such rules a 9 they have laid down to govern 
their action in the premises, in the constitution as it stands. 

(18) The Bishop’s Case, 12 Rep., 7; Phillips v. Hopwood, 10 B. and C., 89; Collins v. 
Smith, 6 Whart., 294; People v. Supervisors of Montgomery, 67 N. Y , 109. 

See also Harrison v. Walker, 1 Kelly, 32; Commonwealth v. Churchill, 2 Met., 118. But 
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when the statutes of 20 and 35 Hen. VIII, declaring the king to be the supreme 
head of the church, were repealed by a statute 1 and 2 Philip and Mary, and 
this latter statute was afterwards repealed by an act of 1 Eliz. there needed 
not any express words of revival in Queen Elizabeth’s statute, but these acts of 
King Henry were impliedly and virtually revived. ( n ) 

9. Acts of parliament derogatory from the power of subsequent parliaments 
bind not. So the statute 11 Hen. VII, c. 1, which directs that no person for 
assisting a king de facto shall be attainted of treason by act of parliament or 
otherwise, is held to be good only as to common prosecution for high treason; 
but will not restrain or clog any parliamentary attainder, (o) Because the 
legislature, being in truth the sovereign power, is always of equal, always of 
absolute authority; it acknowledges no superior upon earth which the prior 
legislature must have been, if its ordinances could bind a subsequent parlia¬ 
ment. And upon the same principle Cicero, in his letters to Atticus, treats 
with a proper contempt these restraining clauses, which endeavor to tie up the 
r*Q,-. hands of succeeding legislatures. “When you repeal the *law itself, 
L -* (says he), you at the same time repeal the prohibitory clause, which 
guards against such repeal.” ( p) (19) 

10. Lastly, acts of parliament that are impossible to be performed are of no 
validity; and if there arise out of them collaterally any absurd consequences, 
manifestly contradictory to common reason, they are, with regard to those 
collateral consequences, void. (20) I lay down the rule with these restrictions; 
though I know it is generally laid down more largely, that acts of parliament 
contrary to reason are void. But if the parliament will positively enact a 
thing to be done which is unreasonable, I know of no power in the ordinary 
forms of the constitution that is vested with authority to control it; and the 
examples usually alleged in support of this sense of the rule do none of them 
prove, that, where the main object of a statute is unreasonable, the judges are 
at liberty to reject it; for that were to set the judicial power above that of the 
legislature, which would be subversive of all government. But where some 
collateral matter arises out of the general words, and happens to be unreason¬ 
able; there the judges are in decency to conclude that this consequence was 
not foreseen by the parliament, and therefore they are at liberty to expound 
the statute by equity, and only quoad hoc disregard it. Thus if an act of 
parliament gives a man power to try all causes, that arise within his manor of 
Dale; yet, if a cause should arise in which he himself is party, the act is con¬ 
strued not to extend to that, because it is unreasonable that any man should 
determine his own quarrel, (q) But, if we could conceive it possible for the 
parliament to enact, that he should try as well his own causes as those of other 
persons, there is no court that has power to defeat the intent of the legislature, 

(n) 4 last. 335. (o) 4 Inst. 43. (p) Cum lex abrogatur. illud ipsum abrogatur , quo non earn abrogari 

oporieat. 1.3. ep. 23. ($) S Rep. 118. 


dow in England the repeal of a repealing act does not revive the act before repealed, unless 
words be inserted reviving it. Stat. 13 and 14 Vic., c. 21, § 5. There are similar statutes 
in some of the American states. A recent act of Congress is to the same effect (July 14, 
1870.) 

(19) A legislature cannot adopt irrepealable legislation. Bloomer v. Stolley, 5 McLean, 
101; Kellogg v. Oshkosh, 14 Wis., 023; Thorpe v. R. & B. R. R. Co., 27 Vt., 149. There 
is a modification of this principle in the case of those statutes which are in the nature of 
contracts, and by which the state, for a consideration received, graDts something of value, 
as foi instance a franchise, or an exemption from taxation. Such contracts are made in¬ 
violable by the constitution of the United States. Dartmouth College v. Woodward, 4 
Wheat., 518; New Jersey v. Wilson, 7 Cranch. 164. 

(20) If an act is impossible to be performed, it would be contradictory of common reason 
that any one should be punished or suffer any forfeiture or loss for not obeying it; but if it 
may be performed we are not at liberty to reason from collateral consequences against its 
validity. See Davies v. McKeeby, 5 Nev., 809. 
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whou couched in such evident and express words, as leave no doubt whether it 

was the intent of the legislature or no. (21) 

Those are the several grounds of the laws of England; over and above 
which, equity is also frequently called in to ^assist, to moderate and to r* 92 ] 
explain them. What equity is, and how impossible in its very essence L J 
to be reduced to stated rules, hath been shewn in the preceding section.. I 
shall therefore only add, that (besides the liberality of sentiment with which 
our common law judges interpret acts of parliament, and such rules of the un¬ 
written law as are not of a positive kind) there are also peculiar courts of 
equity established for the benefit of the subject: to detect latent frauds and 
concealments, which the process of the courts of law is not adapted to reach; 
to enforce the execution of such matters of trust *and confidence, as are binding 
in conscience, though not cognizable in a court of law; to deliver from such 
dangers as are owing to misfortune or oversight; and to give a more specific 
relief, and more adapted to the circumstances of the case, than can always be 
obtained by the generality of the rules of the positive or common law. This 
is the business of our courts of equity, which however are only conversant in 
matters of property. For the freedom of our constitution will not permit, that 
in criminal cases a power should be lodged in any judge, to construe the law 
otherwise than according to the letter. This caution, while it admirably pro¬ 
tects the public liberty, can never bear hard upon individuals. A man cannot 
suffer more punishment than the law assigns, but he may suffer less. The laws 
cannot be strained by partiality to inflict a penalty beyond what the letter will 
warrant; but, in cases where the letter induces any apparent hardship, the 
crown has the power to pardon. 


SECTION IV. 

OF THE COUNTRIES SUBJECT TO THE LAWS 

OF ENGLAND. 

The kingdom of England, over which our municipal laws have jurisdiction, 
includes not, by the common law, either Wales, Scotland, or Ireland, or any 
other part of the king’s dominions, except the territory of England only. And 
yet the civil laws and local customs of this territory do now obtain, in part or 
in all, with more or less restrictions, in these and many other adjacent coun¬ 
tries; of which it will be proper first to take a review, before we consider the 
kingdom of England itself, the original and proper subject of these laws. 

Wales had continued independent of England, unconquered and uncultivated, 
in the primitive pastoral state which Caesar and Tacitus ascribe to Britain 
in general, for many centuries; even from the time of the hostile invasions of 
the Saxons, when the ancient and Christian inhabitants of the island retired to 
those natural intrenchments, for protection from their Pagan visitants. But 
when these invaders themselves were converted to Christianity, and settled into 


(21) In addition to those stated in the text, it may be important to mention here another 
cardinal rule of construction, namely: that every statute is to be construed to operate pros¬ 
pectively only, unless its terms clearly imply a legislative intent that it shall have retrospec¬ 
tive effect. Dash v. Van Kleeck, 7 Johns., 477; Sayre v. Wisner, 8 Wend., 661; State v. At¬ 
wood, 11 Wis., 422; Hastings v. Lane, 8 Shep., 134; Brown v. Wilcox, 14 S. and M. t 127; 
Price v. Mott, 52 Penn. St., 315; Allbyer v. State, 10 Ohio St., 588; State v. Barbee, 8 
Ind., 258; Moon v. Durden, 2 Excli., 22; State v. Auditor, 41 Mo., 25; Finney v. Acker¬ 
man, 21 Wis., 268; United States v. Heth, 3 Crancli, 3J9; Harvey v, Tyler, 2 Wall., 
328. 
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regular and potent governments, this retreat of the ancient Britons grew every 
day narrower; they were overrun by little and little, gradually driven from one 
fastness to another, and by repeated losses abridged of their wild independence. 
Very early in our history we find their princes doing homage to the crown of 
England; till at length in the reign of Edward the First, who may justly be 
r*94l st y led conqueror of * Wales, the line of their ancient princes was 
L J abolished and the King of England’s eldest son became, as a matter of 
course, their titular prince; the territory of Wales being then entirely re¬ 
annexed (by a kind of feudal resumption) to the dominion of the crown of 
England; (a) or, as the statute of Rhudland (&) expresses it, “ Terra Wallies 
cum incolis suis , prizes regi jure feodali subjecta , (of which homage was the 
sign) jam in proprietatis dominium totaliter et cum integritate conversa est, 
et cor ones regni Anglice tanquam pars corporis ejusdem annexa et unita 
By the statute also of Wales (c) very material alterations were made in divers 
parts of their laws, so as to reduce them nearer to the English standard, espe¬ 
cially in the forms of their judicial proceedings: but they still retained very 
much of their original polity; particularly their rule of inheritance, viz., that 
their lands were divided equally among all the issue male, and did not descend 
to the eldest son alone. By other subsequent statutes their provincial immu¬ 
nities were still farther abridged; but the finishing stroke to their indepen¬ 
dency was given by the statute 27 Hen. VHI, c. 26, which at the same time 
gave the utmost advancement to their civil prosperity, by admitting them to a 
thorough communication of laws with the subjects of England. Thus were 
this brave people gradually conquered into the enjoyment of true liberty; 
being insensibly put upon the same footing, and made fellow-citizens with their 
conquerors. A generous method of triumph, which the republic of Rome 
practiced with great success, till she reduced all Italy to her obedience, by 
admitting the vanquished states to partake of the Roman privileges. 

It is enacted by this statute 27 Hen. VIH, 1. That the dominion of Wales 
shall be forever united to the kingdom of England. 2. That all Welshmen 
born shall have the same liberties as other the king’s subjects. 3. That lands 
in Wales shall be inheritable according to the English tenures and rules of 
r*Q ^ descent. 4. That the laws of England, and no other, shall *be used in 
I- -I Wales: besides many other regulations of the police of this principality. 
And the statute 34 and 35 Hen. VIH, c. 26, confirms the same, adds farther 
regulations, divides it into twelve shires, and, in short, reduces it into the same 
order in which it stands at this day; differing from the kingdom of England 
in only a few particulars, and those too of the nature of privileges, (such as 
having courts within itself independent of the process of Westminster-hall) 
and some other immaterial peculiarities, hardly more than are to be found in 
many counties of England itself. 

The kingdom of Scotland, notwithstanding the union of the crowns on the 
accession of their King James VI, to that of England, continued an entirely 
separate and distinct kingdom for above a century more, though an union had 
been long projected; which was judged to be more easy to be done, as both 
kingdoms were anciently under the same government, and still retained a very 
great resemblance, though far from an identity, in their laws. By an act of 
parliament, 1 Jac. I, o. 1, it is declared that these two mighty, famous, and 
ancient kingdoms, were formerly one. And Sir Edward Coke observes, (c?) how 
marvellous a conformity there was, not only in the religion and language of the 
two nations, but also in their ancient laws, the descent of the crown, their par¬ 
liaments, their titles of nobility, their officers of state and of justice, their writs, 
their customs, and even the language of their laws. Upon which account he 
supposes the common law of each to have been originally the same; especially as 
their most ancient and authentic book, called regiam majestatem , and containing 
the rules of their ancient common law, is extremely similar to that of Glanvil, 


(a) V&ugh. 400. 
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(5) 10 Bdw. 1. 


(c) Edw. L 


(d) 4 Ins. 545. 
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which contains the principle of ours , as it stood in the reign of Henry II. And 
the manv diversities, subsisting between the two laws at present, may be well 
enough accounted for, from a diversity of practice in two large and uncom¬ 
municating jurisdictions, and from the acts of two distinct and independent 
parliaments, which have in many points altered and abrogated the old common 
law of both kingdoms. 

♦However, Sir Edward Coke, and the politicians of that time, con- r* 96 -] 
ceived great difficulties in carrying on the projected union; but these ^ 
were at length overcome, and the great work was happily effected in 1707, 6 
Anne; when twenty-five articles of union were agreed to by the parliaments of 
both nations; the purport of the most considerable being as follows: 

]. That on the first of May, 1707, and for ever after, the kingdoms of Eng¬ 
land and Scotland shall be united into one kingdom, by the name of Great 
Britain. 

2. The succession to the monarchy of Great Britain shall be the same as was 
before settled with regard to that of England. 

3. The united kingdom shall be represented by one parliament. 

4. There shall be a communication of all rights and privileges oetween the 
subjects of both kingdoms, except where it is otherwise agreed. 

9. When England raises 2,000,000/. by a land tax, Scotland shall raise 48,000/. 

16, 17. The standards of the coin, of weights, and of measures, shall be 
reduced to those of England, throughout the united kingdoms. 

18. The laws relating to trade, customs, and the excise, 6hall be the same in 
Scotland as in England. But all the other laws of Scotland shall remain in 
force; though alterable by the parliament of Great Britain. Yet with this 
caution: that laws relating tb public policy are alterable at the discretion of 
the parliament: laws relating to private right are not to be altered but for the 
evident utility of the people of Scotland. 

*22. Sixteen peers are to be chosen to represent the peerage of Scotland r*^-, 
in parliament, and forty-five members to sit in the house of commons. ^ f 

23. The sixteen peers of Scotland shall have all privileges of parliament; 
and all peers of Scotland shall be peers of Great Britain, and rank next after 
those of the same degree at the time of the union, and shall have all privileges 
of peers, except sitting in the house of lords, and voting on the trial of a 
peer. (1) 

These are the principal of the twenty-five articles of union, which are ratified 
and confirmed by statute 5 Ann. c. 8, in which statute there are also two acts 
of parliament recited; the one of Scotland, whereby the church of Scotland, 
and also the four universities of that kingdom, are established forever, and all 
succeeding sovereigns are to take an oath inviolably to maintain the same; the 
other of England, 5 Ann. c. 6, whereby the acts of uniformity of 13 Eliz. and 
13 Car. II, (except as the same had been altered by parliament at that time), 
and all other acts then in force for the preservation of the church of England, 
are declared perpetual; and it is stipulated, that every subsequent king and 
queen shall take an oath inviolably to maintain the same within England, Ire¬ 
land, Wales, and the town of Berwick upon Tweed. And it is enacted, that 
these two acts “ shall for ever be observed as fundamental and essential condi¬ 
tions of the union. 0 

Upon these articles and act of union, it is to be observed, 1. That the two 
kingdoms are now so inseparably united, that nothing can ever disunite them 
again, except the mutual consent of both, or the successful resistance of either, 
upon apprehending an infringement of those points which, when they were 
separate and independent nations, it was mutually stipulated should be “funda- 


(1) There were in 1861 no less than forty Scottish peers sitting in the house of lords by 
virtue of British peerages created in their favor since the union of the two kingdoms. 
May, Const. Hist. c. 6.* 
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mental and essential conditions of the union.” ( e ) 2. That whatever else may 
r* 98 l ^ eeme< ^ “ fundamental *and essential conditions,” the preservation of 
L J the two churches of England and Scotland in the same state that they 
were in at the time of the union, and the maintenance of the acts of uniformity 
which establish our common prayer, are expressly declared so to be. 3. That 
therefore any alteration in the constitution of either of those churches, or in 
the liturgy of the church of England, (unless with the consent of the respective 
churches, collectively or representatively given,) would be an infringement of 
these “ fundamental and essential conditions,” and greatly endanger the union. 
4. That the municipal laws of Scotland are ordained to be still observed in 
that part of the island, unless altered by parliament; and as the parliament 
has not yet thought proper, except in a few instances, to alter them, they still, 
with regard to the particulars unaltered, continue in full force. Wherefore 
the municipal or common laws of England are, generally speaking, of no force 
or validity in Scotland; and of consequence, in the ensuing Commentaries, we 
shall have very little occasion to mention, any further than sometimes by way 
of illustration, the municipal laws of that part of the united kingdoms. 

The town of Berwick upon Tweed was originally part of the kingdom of 
r*qqi Scotland; and, as such, was for a time reduced *by King Edward I into 
L J the possession of the crown of England: and during such, its subjection, 
it received from that prince a charter, which (after its subsequent cession by 
Edward Balliol, to be for ever united to the crown and realm of England,) was 
confirmed by King Edward III, with some additions; particularly that it should 
be governed by the laws and usages which it enjoyed during the time of King 
Alexander, that is, before its reduction by Edward I. Its constitution was new 
modelled, and put upon an English footing, by a charter of King James I: and 
all its liberties, franchises, and customs, were confirmed in parliament by the 
statutes 22 Edward IV, c. 8, and 2 Jac. I, c. 28. Though, therefore, it hath 
some local peculiarities, derived from the ancient laws of Scotland, (f) yet it 
is clearly part of the realm of England, being represented by burgesses in the 
house of commons, and bound by all acts of the British parliament, whether 
specially named or otherwise. And therefore it w r as, perhaps superfluously, 
declared, by statute 20 Geo. II, c. 42, that, where England only is mentioned 
in any act of parliament, the same, notwithstanding, hath and shall be deemed 
to comprehend the dominion of Wales and town of Berwick upon Tweed. 
And though certain of the king’s writs or processes of the courts of West¬ 
minster do not usually run into Berwick, any more than the principality of 
Wales, yet it hath been solemnly adjudged (g) that all prerogative writs, as 
those of mandamus , prohibition, habeas corpus , certiorari , &c., may issue to 
Berwick as well as to every other of the dominions of the crown of England, 
and that indictments and other local matters arising in the town of Berwick 
may be tried by a jury of the county of Northumberland. 


(e) It may justly be doubted whether even such an Infringement (though a manifest breach of good 
faitn, unless done upon the most pressing necessity) would of Itself dissolve the union: for the bareldea 
of a State, without a power somewhere vested to alter every part of Its laws, is the height of political 
absurdity. The truth seems to be, that in such an incorporate union (which is well distinguished by a 
very learned prelate from a faederate alliance , where such an infringement would certainly rescind the 
compact) the two contracting states are tot&l{f annihilated, without any power of a revival; and a third 
arises from their conjunction, in which all the rights of sovereignty, and particularly that of legislation, 
must of necessity reside. Bee Warburton’s Alliance. 195. But the wanton or Imprudent exertion of this 
right would probably raise a very alarming ferment in the minds of Individuals; and therefore it is hinted 
above that such an attempt might endanger (though by no means destroy ) the union. 

To illustrate this matter a little farther, an act of parliament to repeal or alter the act of uniformity in 
England, or to establish episcopacy In Scotland, would doubtless in point of authority be sufficiently valid 
ana binding; and notwithstanding such an act, the union would continue unbroken. Nay, each of these 
measures might be safely and honorably pursued, if respectively agreeable to the sentiments of the Eng¬ 
lish church, or the kirk in Scotland. But it Bbould seem neither prudent, nor perhaps consistent with good 
faith, to venture upon either of those steps, by a spontaneous exertion of the inherent powers of parlia¬ 
ment, or at the Instance of mere individuals. So sacred Indeed are the laws above mentioned (for pro¬ 
tecting each church and the English liturgy) esteemed, that in the regency acts both of 1751 and1 1765 the 
regents are expressly disabled from assenting to the repeal or alteration of either these or the act or 
settlement. 

(/) Hale, Hist. C. L. 183. 1 Sid. 382, 482. 8 Show, 885. 

(p) Cro. Jac. 543. 2 Roll. Abr. 292. Stat. 11 Geo. I, o. 4, Burr. 884. 
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As to Ireland, that is still a distinct kingdom, though a dependent subordi¬ 
nate kingdom. It was only entitled the dominion or lordship of Ireland, (A) 
and the king's style was no other than dominus Ilibernice , lord of Ireland, 
till the thirty-third year of King Henry the Eighth, when he assumed the 
♦title of king, which is recognized by act parliament 35 Hen. VIII, c. r*j 0 Q'| 
3. But, as Scotland and England are now one and the same kingdom, *- * 

and yet differ in their municipal laws, so England and Ireland are, on the other 
hand, distinct kingdoms, and yet in general agree in their laws. The inhabit¬ 
ants of Ireland are, for the most part, descended from the English, who planted 
it as a kind of colony, after the conquest of it by King Henry the Second; and 
the laws of England were then received and sworn to by the Irish nation, 
assembled at the council of Lismore. (i) And as Ireland, thus conquered, 
planted, and governed, still continues in a state of dependence, it must neces¬ 
sarily conform to, and be obliged by, such laws as the superior state thinks 
proper to prescribe. 

At the time of this conquest the Irish were governed by what they called 
the Brehon law, so styled from the Irish name of judges, who were denomi¬ 
nated Brehons. (A) But king John, in the twelfth year of his reign, went into 
Ireland, and carried over with him many able sages of the law; and there, by 
his letters pateut, in right of the dominion of conquest, is said to have ordained 
and established that Ireland should be governed by the laws of England: (J) 
which letters patent Sir Edward Coke (m) apprehends to have been there con¬ 
firmed in parliament. But to this ordinance many of the Irish were averse to 
conform, and still stuck to their Brehon law: so that both Henry the Third (n) 
and Edward the First (o) were obliged to renew the injunction; and at length, 
in a parliament holden at Kilkenny, 40 Edw. HI, under Lionel Duke of Cla¬ 
rence, the then lieutenant of Ireland, the Brehon law was formally abolished, 
it being unanimously declared to be indeed no law, but a lewd custom crept in 
of latertimes. And yet, even in the reign of Queen Elizabeth, the *wild r* 101 i 
natives still kept and preserved their Brehon law, which is described J 

(p) to have been “ a rule of right unwritten, but delivered by tradition from 
one to another, in which oftentimes there appeared great show of equity in 
determining the right between party and party, but in many things repugnant 
quite both to God’s laws and man’s.” The latter part of this character is 
alone ascribed to it, by the laws before cited of Edward the First and his 
grandson. 

But as Ireland was a distinct dominion, and had parliaments of its own, it is 
to be observed, that though the immemorial customs, or common law, of Eng¬ 
land were made the rule of justice in Ireland also, yet no acts of the English 
parliament, since the twelfth of King John, extended into that kingdom, unless 
it were specially named, or included under general words, such as “ within any 
of the king’s dominions.” And this is particularly expressed, and the reason 
given in the year books: (^) “ a tax granted by the parliament of England shall 
not bind those of Ireland, because they are not summoned to our parliament;” 
and again, “ Ireland hath a parliament of its own, and maketh and altereth 
laws; and our statutes do not bind them, because they do not send knights 
to our parliament, but their persons are the king’s subjects, like as the inhabi¬ 
tants of Calais, Gascoigne and Guienne, while they continued under the king’s 
subjection.” The general run of laws, enacted by the superior state, are sup¬ 
posed to be calculated for its own internal government, and do not extend to 
its distant dependent countries, which, bearing no part in the legislature, are 
not therefore in its ordinary and daily contemplation. But, when the sovereign 

(7t) St at. Bibemi ce, 14 Hen. IXL (f) Pryn. on 4 Inst. 249. (k) 4 Inst. 858. E dm. Spenser’s State of 

Ireland, p. 1518, edit. Hughes. (Z) Vaugh. 294. 2 Pryn. Reo. 85. 7 Rep. 23. (m) 1 Inst. 141. 

(n) A. R. 30. 1 Rym/reod. 442. 

(o) A. R. 5.— pro eo quod legea quibus utuntur Hybemiei Deo detestabiles existunt , et omni jttri disso¬ 
nant, adeo quod leges eenstri non debeant;—nobis et consilio , nostro satis videtur expediens , eisdem uten- 
das concedere leges Anglicanas . 8 Pryn. Rec. 1218, (p) Edm. Spenser, ibid. (o) 20 Hen. VI, 8. 
2 Rich. HI, 12. 
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legislative power sees it necessary to extend its care to any of its subordinate 
dominions, and mentions them expressly by name, or includes them under 
general words, there can be no doubt but then they are bound by its laws, (r) 
r*102l or ig* na l method of passing statutes in Ireland was nearly the same 

L -I as in England, the chief governor holding parliaments at his pleasure, 
which enacted such laws as they thought proper. ( s ) But an ill use being 
made of this liberty, particularly by Lord Gormanstown, deputy-lieutenant in 
the reign of Edward IV, (2) a set of statutes were then enacted in the 10 Hen. 
VII, (Sir Edward Poynings being then lord deputy, whence they are called 
Poynings’ laws) one of which, ( u ) in order to restrain the power as well of the 
deputy as the Irish parliament, provides, 1. That, before any parliament be 
summoned or holden, the chief governor and council of Ireland shall certify 
to the king, under the great seal of Ireland, the considerations and causes 
thereof, and the articles of the acts proposed to be passed therein. 2. That 
after the king in his council of England, shall have considered, approved, or 
altered the said acts or any of them, and certified them back under the great 
seal of England; and shall have given license to summon and hold a parlia¬ 
ment, then the same shall be summoned and held; and therein the said acts so 
certified, and no other, shall be proposed, received, or rejected, (w) But as 
this precluded any law from being proposed, but such as were pre-conceived 
before the parliament was in being, which occasioned many inconveniences 
and made frequent dissolutions necessary, it was provided by the statute of 
Philip and Mary, before cited, that any new propositions might be certified to 
England in the usual forms, even after the summons and during the session of 
parliament. By this means, however, there was nothing left to the parliament 
in Ireland but a bare negative or power of rejecting, not of proposing or alter¬ 
ing, any law. But the usage now is, that bills are often framed in either 
house, under the denomination, of “ heads for a bill or bills:” and in that shape 
they are offered to the consideration of the lord lieutenant and privy council, 
who, upon such parliamentary intimation, or otherwise upon the application of 
PiO^l P r ^ vate persons, receive and transmit such *heads, or reject them with¬ 
in * out any transmission to England. And with regard to Poynings’ law 
in particular, it cannot be repealed or suspended, unless the bill for that pur¬ 
pose, before it be certified to England, be approved by both the houses, (a;) 

But the Irish nation, being excluded from the benefit of the English sta¬ 
tutes, were deprived of many good and profitable laws, made for the improve¬ 
ment of the common law: and the measure of justice in both kingdoms becom¬ 
ing thence no longer uniform, it was therefore enacted by another of Poynings’ 
laws, (y) that all acts of parliament before made in England should be of force 
within the realm of Ireland, (z) But, by the same rule, that np laws made in 
England, between King John’s time and Poynings’ law, were then binding in 
Ireland, it follows that no acts of the English parliament, made since the 10 
Hen. VH, do now bind the people of Ireland, unless specially named or in¬ 
cluded under general words, (a) And on the other hand it is equally clear, 
that where Ireland is particularly named, or is included under general words, 
they are bound by such acts of parliament. For this follows from the very 
nature and constitution of a dependent state: dependence being very little 
else but an obligation to conform to the will or law of that superior person or 
state, upon which the inferior depends. The original and true ground of this 
superiority, in the present case, is what we usually call, though somewhat im¬ 
properly, the right of conquest: a right allowed by the laws of nations, if not 
by that of nature; but which in reason and civil policy can mean nothing more, 
than that, in order to put an end to hostilities, a compact is either expressly or 
tacitly made between the conqueror and the conquered, that if they will ac- 


(r) Yearbook 1 Hen. VH, 8. 7. Rep. 22. Calvin’s case. («) Irish stat. 11 EIlz. st 8. c. 8. 

(b Thid. 10 Hen. VH, c. 23. (u) Cap. 4. expounded by 3 and 4 Ph. and M. c. 4. (u>) 4 Inst. 8S& 

(x) Irish stat. 11 Eliz., st. 8, c. 38. (y) Cap. 22. (z) 4 Inst. 351. (a) 12 Rep. 112. 
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knowledge the victor for their master, he will treat them for the future as sub¬ 
jects, ami not as enemies, (b) 

*But this state of dependence being almost forgotten and ready r* 
to be disputed by the Irish nation, it became necessary some years ago *- 
to declare how that matter really stood: and therefore by statute 6 Geo. I. c. 
5, it is declared that the kingdom of Ireland ought to be subordinate to, and 
dependent upon, the imperial crown of Great Britain, as being inseparably 
united thereto; and that the king’s majesty, with the consent of the lords and 
commons of Great Britain in parliament, hath power to make laws to bind the 
people of Ireland. 

Thus we see how extensively the laws of Ireland communicate with those of 
England: and indeed such communication is highly necessary, as the ultimate 
resort from the courts of justice in Ireland is, as in Wales, to those in England; 
a writ of error (in the nature of an appeal) lying from the King’s Bench in 
Ireland to the King’s Bench in England, (c) as the appeal from the Chancery 
in Ireland lies immediately to the house of lords here: it being expressly 
declared by the same statute, 6 Geo. I, c. 5, that the peers of Ireland have no 
jurisdiction to affirm or reverse any judgments or decrees whatsoever. The pro¬ 
priety, and even necessity, in all inferior dominions, of this constitution, “that, 
though justice be in general administered by courts of their own, yet that the 
appeal in the last resort ought to be to the courts of the superior state ,'* is founded 
upon these two reasons. 1. Because otherwise the law, appointed or permitted 
to such inferior dominion, might be insensibly changed within itself, without 
the assent of the superior. 2. Because otherwise judgments might be given to 
the disadvantage or diminution of the superiority; or* to make the depend¬ 
ence to be only of the person of the king, and not of the crown of England. 

(<*) ( 2 ) 

(6) Puff. L of N. viii. 6. 24, 

( c ) This was law in the time of Hen. VIII as appears by the ancient book, entitled. Diversity of Courts, 
c. banc le roy. (d) Vangh. 402. 

(2) A legislative union of the two kingdoms of Great Britain and Ireland, was effected 
by the 39 and 40 Geo. III. c. 77, the most important provisions of which are the following: 

Art I. That the kingdom of Great Britain and Ireland shall, on the first day January, 
1801, and forever after, be united into ODe kingdom, by the name of The United Kingdom of 
Great Britain and Ireland; and that the royal style and titles of the imperial crown, and the 
ensigus, armorial flags and banners, shall be such as should be appointed by his majesty’s 
royal proclamation. 

Art II. That the succession to the imperial crown shall continue settled in the same man¬ 
ner as the succession to the crown of Great Britain and Ireland stood before limited. 

Art. III. That there shall be one parliament, styled. The Parliament of the United King¬ 
dom of Great Britain and Ireland. 

Art. IV. That four lords spiritual of Ireland, by rotation of sessions, and 28 lords temporal 
of Ireland, elected for life by the peers of Ireland, shall sit in the house of lords ; and 100 
commoners, two for each county, two for the city of Dublin, and two for the city of Cork, 
onefor Trinity College^ and one for each of the 31 most considerable cities and boroughs, 
shall be the number to sit in the house of commons on the part of Ireland. 

That a peer of Ireland, not elected one of the 28, may sit in the house of commons ; but 
whilst he continues a member of the house of commons, he shall not be entitled to the 
privilege or peerage, nor capable of being elected one of the 28, nor voting at such election, 
and he shall be sued and indicted for any offence as a commoner. 

That as often as three of the peerages of Ireland, existing at the time of the union, shall 
ecome extinct, the king may create one peer of Ireland ; and when the peers of Ireland are 
reduced to 100 by extinction or otherwise, exclusive of those who ahall hold any peerage of 
Great Britain subsisting at the time of the union, or created of the united kingdom since the 
union, t e king may then create one peer of Ireland for every peerage that becomes extinct, 
eras often as any one of them is created a peer of the united kingdom, so that the king 

may always keep up the number of 100 Irish peers, over and above those who have an heredi¬ 
tary seat ic the house of lords. 

«£^h~?- qUal .u Cat !?“ by ProP er ‘y of representatives in Ireland, shall be the same 

those for counties, cities, and boroughs in England, unless some other pro¬ 
vision be afterwards made. 

That all the lords of parliament on the part of Ireland, spiritual and temporal, sitting in 
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r , , With regard to the other adjacent islands which are subject to the 
L ' -I crown of Great Britain, some of them (as the Isle of *Wight, of Port¬ 
land, of Thanet, &c.) are comprised within some neighboring county, and are 
therefore to be looked upon as annexed to the mother island, and part of the 
kingdom of England. But there are others which require a more particular 
consideration. 

And, first, the Isle of Man is a distinct territory from England, and is not 
governed by our laws : neither doth any act of parliament extend to it, unless 
it be particularly named therein ; and then an act of parliament is binding 
there. ( e ) It was formerly a subordinate feudatory kingdom, subject to the 
kings of Norway ; then to King John and Henry III of England ; afterward 
to the kings of Scotland; and then again to the crown of England: and at length 
we find King Henry IV claiming the island by right of conquest, and disposing 
of it to the earl of Northumberland; upon whose attainder it was granted (by 
the name of the Lordship of Man) to Sir John de Stanley by letters patent 7 
Henry IV. ( f ) In his lineal descendants it continued for eight generations, till 
the death of Ferdinando, earl of Derby, A. D. 1594 : when a controversy arose 
concerning the inheritance thereof, between his daughters and William hig 
surviving brother : upon which, and a doubt that was started concerning the 
validity of the original patent, (g) the island was seized into the queen’s hands, 
and afterwards various grants were made of it by King James the First : all 


(e) 4 Inst. 284. 2 And. 116. 


(f) Selden, tit. hon. 1. 8. 


< g ) Camden. Elisa. A. D. 1591 


the house of lords shall, have the same rights and privileges, respectively as the peers of Great 
Britain; and that all the lords spiritual and temporal of Ireland shall have rank and prece¬ 
dency next and immediately after all the persons holding peerages of the like order and 
degree in Great Britain, subsisting at the time of the union; and that all peerages here¬ 
after created of Ireland, or of the united kingdom, of the same degree, shall have precedency 
according to the dates of their creations ; ana that all the peers of Ireland, except those who 
are members of the house of commons, shall have all the privileges of peers as fully as the 
peers of Great Britain, the right and privilege of sitting in the house of lords, and upon the 
trial of peers only excepted. 

Art. V. That the churches of England and Ireland be united into one protestant episcopal 
church, to be called The United Church of England and Ireland ; that the doctrine and wor¬ 
ship shall be the same ; and that the continuance and preservation of the united church as 
the established church of England and Ireland, shall be deemed an essential and fundamental 
part of the union; and that, in like manner, the church of Scotland shall remain the same 
as is now established by law, and by the acts of union of England and Scotland. 

Art. VI. The subjects of Great Britain and Ireland shall be entitled to the same privileges 
with regard to trade and navigation, and also in respect of all treaties with foreign powers. 

That all prohibitions and bounties upon the importation of merchandise from one country 
to the other shall cease. 

But that the importation of certain articles therein enumerated shall be subject to such 
countervailing duties as are specified in the act. 

Art. VII. The sinking funds, and the interest of the national debt, of each country, shall be 
defrayed by each separately. And, for the space of 20 years after the union, the contributions 
of Great Britain and Ireland towards the public expenditure in each year, shall be in the 
proportion of fifteen to two, subject to future regulations. 

Art. VIII. All the laws and courts of each kingdom shall remain the same as they are now 
established, subject to such alterations by the united parliament as circumstances may re¬ 
quire ; but that all writs of error and appeals shall be decided by the house of lords of the 
united kingdom, except appeals from the court of admirality in Ireland, which shall be de¬ 
cided by a court of delegates appointed by the court of chancery in Ireland. 

The statute then recites an act passed in the parliament of Ireland, by which the rotation 
of the four spiritual lords for each session is fixed ; and it also directs the time and mode 
of electing the 28 temporal peers for life; and it provides that 04 county members, two for 
each county, two for the city of Dublin, two for the city of Cork, one for Trinity College, 
Dublin, and one for each of 31 cities and towns which are there specified. Notwithstanding 
the maintenance of the established church of Great Britain and Ireland was declared to be 
** an essential and fundamental part of the union,” the establishment, so far as concerns 
Ireland, was wholly abolished by stat. 82 and 33 Vic. c. 42. The disestablishment of the 
church deprived the Irish bishops of their seats in the house of lords. 

The number of Irish members of the house of commons was increased by the addition 
of five by st 2 and 3 William IV, c. 88, § 11. 
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which beins expired or surrendered, it was granted afresh in 7 Jac. 1 , to William 
earl of Derby, and the heirs of his body, which remained to his heirs general; 
which grant was the next year confirmed by act of parliament, with a restraint 
of the power of alienation by the said earl and his issue male. On the death of 
James, earl of Derby, A. D. 1735, the male line of Earl William failing, the duke 
of Atholl succeeded to the island as heir general by a female branch. In the 
mean time, though the title of king had been long disused, the earls of Derby, 
as lords of Man Jiad maintained a sort of royal authority therein; by assenting 
or ^dissenting to laws, and exercising an appellate jurisdiction. Yet, r* ]06 i 
though no English writ, or process from the courts of Westminster, was L J 
of any authority in Man, an appeal lay from a decree of the lord of the island 
to the king of Great Britain in council, (h) But the distinct jurisdiction of 
this little subordinate royalty being found inconvenient for the purposes of pub¬ 
lic justice, and for the revenue, (it affording a commodious asylum for debtors, 
outlaws, and smugglers,) authority was given to the treasury by statute 12 , 
Geo. I, c. 28, to purchase the interest of the then proprietors for the use of the 
crown: which purchase was at length completed in the year 1765, and confirmed 
by statutes 5 Geo. Ill, c. 26 and 39, whereby the whole island and all its de¬ 
pendencies so granted as aforesaid, (except the landed preperty of the Atholl 
family, their manorial rights and emoluments, and the patronage of the 
bishoprick (i) and other ecclesiastical benefices,) are unalienably vested in the 
crown, and subjected to the regulations of the British excise and customs. 

The islands of Jersey, Guernsey, Sark, Alderney, and their appendages, 
were parcel of the duchy of Normandy, and were united to the crown of Eng¬ 
land by the first princes of the Norman line. They are governed by their own 
laws, which are for the most part the ducal customs of Normandy, being col¬ 
lected in an ancient book of very great authority, entitled le grand Coustu - 
mier . The king’s writ, or process from the courts of Westminster, is there of 
no force; but his commission is. (3) They are not bound by common acts of 
our parliaments, unless particularly named. (&) All causes are originally 
determined by their own officers, the bailiffs and jurats of the islands; but an 
appeal lies from them to the king and council, in the last resort. 

Besides these adjacent islands, our myst distant plantations in America, and 
elsewhere, are also in some respects subject to the English laws. Plantations 
or colonies, in distant ^countries, are either such where the lands are [*1071 
claimed by right of occupancy only, by finding them desert and uncul- * 

tivated, and peopling them from the mother country; or where, when already 
cultivated, they have been either gained by conquest, or ceded to us by treaties. 
And both these rights are founded upon the law of nature, or at least upon 
that of nations. But there is a difference between these two species of 
colonies, with respect to the laws by which they are bound. For it hath been 
held, (/) that if an uninhabited country be discovered and planted by English 
subjects, all the English laws then in being, which are the birthright of every 
subject, (m) are immediately there in force. But this must be understood 
with very many aud very great restrictions. Such colonists carry with them 
only so much of the English law as is applicable to their own situation and the 
condition of an infant colony; such, for instance, as the general rules of inheri¬ 
tance, and of protection from personal injuries. (4) The artificial refinements 
and distinctions incident to the property of a great and commercial people, the 

(h) 1 P. Wins. 829. 

(t) Tbe bishopric of Man. orSodor, or Sodor and Man. waa formerly within the province of Canterbury, 
but annexed to that of York, by statute 33 Hen. VTIL c. 81. (fc) 4 Inst. 28o. 

tf) SaLk. 411, 688. (m) 2 P. Wins. 76. 


(3) What are called prerogative writs, however, from the Queers Bench, run to these 
islands. Roy v. Overton, Sid., 386; Wilson's Case, 7 Q. B., 984; Brenan and Galen’s Case, 
10 Q. B., 402. 

(4) See on this subject note, ante, p. 68. 
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laws of police ami revenue, (such especially as are enforced by penalties,) the 
inode of maintenance for the established clergy, the jurisdiction of spiritual 
courts, and a multitude of other provisions, are neither necessary nor conveni¬ 
ent for them, and therefore are not in force. (5) What shall be admitted and 
what rejected, at what times, and under what restrictions, must, in case of 
dispute, be decided in the first instance by their own provincial judicature, 
subject to the revision and control of the king in council: the whole of their 
constitution being also liable to be new-modelled and reformed by the general 
superintending power of the legislature in the mother country. (6) But in 
conquered or ceded countries, that have already laws of their own, the king 
may indeed alter and change those laws; but, till he does actually change 
them, the ancient laws of the country remain, unless such as are against the 
law of God, as in the case of an infidel country, (n) Our American planta¬ 
tions are principally of this latter sort, being obtained in the last century 
either by right of conquest and driving out the natives (with what natural justice 
r *io8i I shall not at present inquire), *or by treaties. (7) And therefore the 
common law of England, as such, has no allowance or authority there; 
they being no part of the mother-country, but distinct, though dependent, 
dominions. They are subject, however, to the control of the parliament; 
though (like Ireland, Man, and the rest,) not bound by any acts of parliament 
unless particularly named. 

With respect to their interior polity, our colonies are properly of three sorts. 
I. Provincial establishments, the constitutions of which depend on the respec¬ 
tive commissions issued by the crown to the governors, and the instructions 
which usually accompany those commissions; under the authority of which, 
provincial assemblies are constituted, with the power of making local ordin¬ 
ances, not repugnant to the laws of England. 2. Proprietary governments, 
granted out by the crown to individuals, in the nature of feudatory principali¬ 
ties, with all the inferior regalities, and subordinate powers of legislation, 
which formerly belonged to the owners of counties-palatine: yet still with 
these express conditions, that the ends for which the grant was made be sub¬ 
stantially pursued, and that nothing be attempted which may derogate from 
the sovereignty of the mother country. 3. Charter governments, in the nature 
of civil corporations, with the power of making bye-laws for their own interior 
regulations, not contrary to the laws of England; and with such rights and 

( n ) 7 Rep. 17, Calvin’s Case. Show. Pari. C. 81. 


(5) Van Ness v. Pacard, 2 Pet., 137. 

(6) This is substantially the condition in which the new settlements within the territory 
belonging to the United States are commonly placed by the legislation of congress until the 
time arrives when their population has become so considerable as to justify their being 
received into the Union as states. See post, p. 120, note. 

The United States has no colonies, and holds no dependent people subject to its laws, 
except the people of the territories, who are in a condition of temporary dependence only, 
and the people of the district in which the capital is situated. 

(7) The view which has been taken of the rights acquired by European governments on 
the American continent is somewhat different from this. It is that the continent was occu¬ 
pied, at the time of its discovery by Europeans, by tribes of savages whose habits of living 
were such that they made no such use and improvement of the soil as entitled them to 
exclude the occupation and improvement of others. The land was therefore open to be 
appropriated and colonized by the nation of the first discoverer; and the European nation 
first discovering a country and setting up marks of possession, thereby acquired an exclu¬ 
sive right, as against all others, to colonize and settle it. Meantime, however, a right of 
occupancy in the Indians was recognized, which was to be respected until the government 
saw fit to extinguish it, but which was not the subject of sale or transfer except to the gov¬ 
ernment of the discoverer. Story on Const., §§» 152-157; 3 Kent, 308; Worcester v. 
Georgia, 8 Pet., 515. The right was usually extinguished by treaty with the Indian tribe, 
and if in the treaty reservations were made to particular individuals, as was often the case, the 
effect was to vest in the reservees an absolute title in fee, though if the reservation was to 
the tribe itself, it saved to it the right of occupancy only. Johnson v. McIntosh, 8 Wheat., 
643; Worcester v. Georgia, 0 Pet., 515. 
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authorities as are specially given them in their several charters of incorpora¬ 
tion. The form of government in most of them is borrowed from that of 
England. They have a governor named by the king, (or, in some proprietary 
colonies, by the proprietor,) who is his representative or deputy. They have 
courts of justice of their own, from whose decisions an appeal lies to the king 
and council here in England. Their general assemblies, which are their house 
of commons, together with their council of state, being their upper house, 
with the concurrence of the king, or his representative the governor, make 
laws suited to their own emergencies. But it is particularly declared by stat¬ 
ute 7 and S W. Ill, c. 22 , that *all laws, bye-laws, usages and cus- [*1091 
toms, which shall be in practice in any of the plantations, repugnant L ^ 
to any law, made or to be made in this kingdom relative to the said planta¬ 
tions, shall be utterly void and of none effect. And, because several of the 
colonies had claimed a sole and exclusive right of imposing taxes upon them¬ 
selves, the statute 6 Geo. Ill, c. 12 , expressly declares, that all his majesty’s 
colonies and plantations in America have been, are, and of right ought to be, 
subordinate to and dependent upon the imperial crown and parliament of 
Great Britain; who have full power and authority to make laws and statutes 
of sufficient validity to bind the colonies and people of America, subjects of 
the crown of Great Britain in all cases whatsoever. And this authority has 
been since very forcibly exemplified and carried into act, by the statute 7 Geo. 
Ill, c. 59 , for suspending the legislation of New York; and by several subse¬ 
quent statutes. (8) 

These are the several parts of the dominions of the crown of Great Britain, 
in which the municipal laws of England are not of force or authority, merely 
as the municipal laws of England. Most of them have probably copied the 
spirit of their own law from this original; but then it receives its obligation, 
and authoritative force, from being the law of the country. 

As to any foreign dominions which may belong to the person of the king by 
hereditary descent, by purchase, or other acquisition, as the territory of Han¬ 
over, and his majesty’s other property in Germany; as these do not in any wise 
appertain to the crown of these kingdoms, they are entirely unconnected with 
the laws of England, and do not communicate with this nation in any respect 
whatsoever. The English legislature had wisely remarked the inconveniences 
that had formerly resulted from dominions on the continent of Europe; from 
the Norman territory which William the Conquerer brought with him, and 

(8) The colonial system of Great Britain is the grandest in extent and power the world 
has ever known, embracing as it does great and prosperous states in Asia, Africa, America 
and Australasia, besides numerous small colonies and stations. Nearly one-fourth the popu¬ 
lation of the globe is included in it, and one-seventh the earth's surface. But while so vast in 
extent, it is also in its constitution the most beneficent that ever existed. The unfortunate 
experience of the mother country with the attempt to control and regulate the internal 
affairs of her early American colonies, and to enforce at will the right to bind them by 
imperial legislation in all cases whatsoever, and the consequent loss of the chief of those 
colonies in the war of American Independence, has been followed by more just and rational 
views of the proper condition of colonists, and has gradually led to the establishment of 
colonial legislatures with powers of legislation which embrace all the subjects of local con¬ 
cern. There are indeed a number of small colonies and stations whose extent and popula¬ 
tion are not sufficient to justify representative institutions, and in which therefore the 
crown retains the control of legislation, but in every considerable colony the people make 
their own laws through representatives freely chosen by themselves. In some of these, 
namely, the Bahamas, the Bermudas, the Leeward Islands, the Windward Islands, Natai 
and Ceylon, the crown retains a veto on legislation and the control of offices, but in Canada, 
Newfoundland, the Cape of Good Hope, New Zealand and all the Australian colonies, 
governments responsible to the representatives of the people, have been established, modeled 
after that of Great Britain, and with as large a share of civil and political liberty in the 
people as is possessed by the immediate subjects of the crown in the mother country. The 
governor in each case is appointed by the crown and removable at pleasure, but he must 
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r*llC)-| held in conjunction with the *English throne; and from Anjou and its 
*- J appendages which fell to Henry the Second by hereditary descent. 
They had seen the nation engaged for near four hundred years together in 
ruinous wars for defence of these foreign dominions ; till, happily for this 
country, they were lost under the reign of Henry the Sixth. They observed 
that, from that time, the maritime interests of England were better understood 
and more closely pursued: that, in consequence of this attention, the nation, as 
soon as she had rested from her civil wars, began at this period to flourish all 
at once; and became much more considerable in Europe, than when her princes 
were possessed of a larger territory, and her councils distracted by foreign 
interests. This experience, and these considerations, gave birth to a condi¬ 
tional clause in the act (o) of settlement, which vested the crown in his present 
majesty’s illustrious house, “ that in case the crown and imperial dignity of 
this realm shall hereafter come to any person not being a native of this king¬ 
dom of England, this nation shall not be obliged to engage in any war for the 
defence of any dominions or territories which do not belong to the crown of 
England, without consent of parliament.” 

We come now to consider the kingdom of England in particular, the direct 
and immediate subject of those laws, concerning which we are to treat in the 
ensuing commentaries. And this comprehends not only Wales and Berwick, 
of which enough has been already said, but also part of the sea. The main or 
high seas are part of the realm of England, for thereon our courts of admiralty 
have jurisdiction, as will be shewn hereafter; but they are not subject to the 
common law. (p) This main sea begins at the low-water mark. But between 
the high-water mark, and the low-water mark, where the sea ebbs and flows, 
the common law and the admiralty have divisum imperium , an alternate juris¬ 
diction; one upon the water, when it is full sea; the other upon the land, when 
it is an ebb. (q) 

r * inl *The territory of England is liable to two divisions; the one ecclesi- 
L J astical, the other civil. 

1. The ecclesiastical division is primarily, into two provinces, those of Canter¬ 
bury and York. A province is the circuit of an archbishop’s jurisdiction. 
Each province contains divers dioceses, or sees of suffragan bishops; whereof 
Canterbury includes twenty-one, and York three: besides the bishopric of the 
Isle of Man, which was annexed to the province of York by King Henry VIII. 
Every diocese is divided into archdeaconries, whereof there are sixty in all; 


(o) Stat. 12 and 13 Will. ELI, c & 


(p) Co. Litt. 260. 


(g) Finch, L. 78. 


govern with the aid and under the advice of a council, which is responsible to the legisla¬ 
ture, and which, like the constitutional council of the monarch, must on all important 
measures be in accord with the popular house of the legislature. While their local con¬ 
cerns are left for management to the colonies, matters of general concern are controlled by 
imperial legislation, and no doubt the imperial legislature may also interfere in domestic 
concerns when, in extreme cases, it seems necessary to prevent abuse and tyranny. Per¬ 
haps the Dominion of Canada was meant to be exempt even from such interposition; since 
by the legislation which authorized the confederation of the American colonies, the crown 
seems to have renounced altogether its power to make laws for them. Regina v. Taylor, 
36 U. C. Q. B. Rep., 183. When thus provided with responsible representative govern¬ 
ments, the colonies have the benefits of substantial independence, but they have also the 
benefits which flow from union with a great and prosperous empire, whose power and 
prestige are sufficient to give protection without often imposing severe burdens. 

Prom the foregoing statement India is to be excepted. By Stat. 21 and 22 Vic., c. 106, 
'* for the better government of India/' supplemented by those of 24 and 25 Vic., c. 67, and 
28 and 29 Vic., c. 17, that immense country formerly under the control of the great 
trading and afterwards great political corporation, the East India Company, is placed 
under the immediate government of the Queen, who conducts the government through the 
Secretary of State and the Council of India; the supreme local government being vested in 
a Governor-General. Upon the Queen on January 1, 1877, was conferred the title of 
Empress of India. The insignificant number of British residents, as compared with the 
vast native population, will account for withholding representative institutions. 
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each archdeaconry into rural deaneries, which are the circuit of the archdeacon’s 
and rural dean’s jurisdiction, of whom hereafter; and every deanery is divided 
into parishes, (r) 

A parish is that circuit of ground which is committed to the charge of one 
parson, or vicar, or other minister having cure of sonls therein. These districts 
are computed to be near ten thousand in number, (s) How ancient the division 
of parishes is, may at present be difficult to ascertain; for it seems to be agreed 
on all hands, that in the early ages of Christianity in this island, parishes were 
unknown, or at least signified the same that a diocese does now. There was 
then no appropriation of ecclesiastical dues to any particular church; but every 
man was at liberty to contribute his tithes to whatever priest or church he 
pleased, provided only that he did it to some; or, if he made no special appoint¬ 
ment or appropriation thereof, they were paid into the hands of the bishop, 
whose duty it was to distribute them among the clergy, and for other pious 
purposes, aocording to his own discretion, (t) 

Sir. Camden (u) says, England was divided into parishes by Archbishop 
Honorius about the year 630. Sir Henry Hobart (to) lays it down, that parishes 
were first erected by the council of Lateran, which was held A. D. 1179. Each 
widely differing *from the other, and both of them perhaps from the r>fc^ 12l 
truth; which will probably be found in the medium between the two L J 
extremes. For Mr. Selden has clearly shewn, (sc) that the clergy lived in com¬ 
mon without any division of parishes, long after the time mentioned by Cam¬ 
den. And it appears by the Saxon laws, that parishes were in being long before 
the date of that council of Lateran, to which they are ascribed by Hobart. 

We find the distinction of parishes, nay, even of mother churches, so early as 
in the laws of King Edgar, about the year 970. Before that time the consecra¬ 
tion of tithes was in general arbitrary; that is, every man paid his own (as was 
before observed) to what church or parish he pleased. But this being liable to 
be attended with either fraud, or at least caprice, in the persons paying; and 
with either jealousies or mean compliances in such as were competitors for 
receiving them; it was now ordered by the law of King Edgar, (y) that “ den- 
tur omnes decimcB primarice ecclesice ad quam parochia pertinet .” However, if 
any thane, or great lord, had a church, within his own demesnes, distinct from 
the mother-church, in the nature of a private chapel; then, provided such 
church had a cemetery or consecrated place of burial belonging to it, he might 
allot one third of his tithes for the maintenance of the officiating minister; but 
if he had no cemetery, the thane must himself have maintained his chaplain by 
some other means; for in such case all his tithes were ordained to be paid to the 
primarice ecclesice or mother church, (z) 

This proves that the kingdom was then generally divided into parishes; 
which division happened probably not all at once, but by degrees. For it seems 
pretty clear and certain, that the boundaries of parishes were originally ascer¬ 
tained by those of a manor or manors: since it very seldom happens that a 
manor extends itself over more parishes than one, though there are often many 
manors in one parish. *The lords, as Christianity spread itself, began to 
build churches upon their own demesnes or wastes, to accommodate their L 
tenants in one or two adjoining lordships; and, in order to have divine service 
regularly performed therein, obliged all their tenants to appropriate their tithes 
to the maintenance of the one officiating minister, instead of leaving them at 
liberty to distribute them among the clergy of the diocese in general; and this 
tract of land, the tithes whereof were so appropriated, formed a distinct parish. 
Which will well enough account for the frequent intermixture of parishes one 
with another. For, if a lord had a parcel of land detached from the main of 
his estate, but not sufficient to form a parish of itself, it was natural for him 



& 


Co. Litt. 94. (•) Gibson’s Britain . (0 Sold, of TJth. 9. 4. 2 Inst. MS. Hob. 29*. 

*> Britannia. ( W ) Hob. 296. (x) Of tithes, c. 9. (y) Ibid. c. 1. 

W Ioid. c. 2. bee also the laws of King Canute, c. 11. about the year 1030. 
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to endow his newly erected church with the tithes of those disjointed lands; 
especially if no church was then built in any lordship adjoining to those outly¬ 
ing parcels. 3 

Thus parishes were gradually formed, and parish churches endowed with the 
tithes that arose within the circuit assigned. But Rome lands, either because 
they were in the hands of irreligious and careless owners, or were situate in 
forests and desert places, or for other now unsearchable reasons, were never 
united to any parish, and therefore continue to this day extra-parochial; and 
their tithes are now by immemorial custom payable to the king instead of the 
bishop, in trust and confidence that he will distribute them for the general 
good of the church: (a) yet extra parochial wastes and marsh-lands, when 
improved and drained, are by the statute 17 Geo. II, c. 37, to be assessed to all 
parochial rates in the parish next adjoining. And thus much for the ecclesiastical 
division of this kingdom. 

2. The civil division of the territory of England is into counties, of those 
counties into hundreds, of those hundreds into tithings or towns. Which division, 
as it now stands, seems to owe its original to King Alfred, (9) who, to prevent 
r * 114l *the rapines and disorders which formerly prevailed in the realm, insti- 
J tuted tithings, so called from the Saxon, because ten freeholders, with 
their families, composed one. These all dwelt together, and were sureties or free 
pledges to the king for the good behaviour of each other; and, if any offence 
was committed in their district, they were bound to have the offender forthcom¬ 
ing. (6) And therefore anciently no man was suffered to abide in England above 
forty days, unless he were enrolled in some tithing or decennary, (c) One of 
the principal inhabitants of the tithing is annually appointed to preside over 
the rest, being called the tithing-man, the headborough, (words which speak 
their own etymology,) and in some countries the borsholder, or boroughV 
ealder, being supposed the discreetest man in the borough, town, or tithing, (c?) 

Tithings, towns, or vills, are of the same signification in law; and are said 
to have had, each of them, originally a church and celebration of divine ser¬ 
vice, sacraments, and burials: ( e ) though that seems to be rather an ecclesias¬ 
tical, than a civil, distinction. The word town or vill is, indeed, by the altera¬ 
tion of times and language, now become a generical term, comprehending 

(а) 2 Inst. 647. 2 Rep. 44. Cro. Eliz. 612. 

(б) Ftet. l. 47. This is the laws of KiDg Edward the Confessor, e. 20. very Justly entitled, “iwmma ef 
maxima securitas, per quam omnes statu hrmissimo sustinentur;—-qucB hoc jnodo fiebat , gvorf tub decs w- 
nali fidejusaione debebant esse universi , <rc.” 

(c) Min*, c, 1. $ 8. (d) Finch, L. 8. (fl) 1 Inst. 116. 


(9) This has been a very common supposition. Mr. Stubbs says; " The name of the hun¬ 
dred, which like the wapentake first appears in the laws of Edgar, has its origin far back 
in the remotest antiquity, but the use of it as a geographical expression is discoverable only 
in comparatively late evidences. The pagus of the Germania sent its hundred warriors^ to 
the host, and appeared by its hundred judges in the court of the princeps . The Lex Salica 
contains abundant evidence that in the fifth century the administration of the hundred was 
the chief if not the only machinery of the Frank judicial system, and the word in one form 
or other enters into the constitution of all the German nations. It may be regarded then 
as a certain vestige of primitive organization. But the exact relation of the territorial hun¬ 
dred to the hundred of the Germania is a point which is capable of and has received much 
discussion. It has been regarded as denoting simply a division of a hundred hides of land; 
as the district which furnished a hundred warriors to the host; as representing the original 
settlement of the hundred warriors; or as composed of a hundred hides, each of which 
furnished a single warrior. The question is not peculiar to English history, and the same 
result may have followed from very different causes as probably as from the same causes 
here and on the continent. It is very probable, as already stated, that the colonists of 
Britain arranged themselves in hundreds of warriors; it is not probable that the country 
was carved into equal districts. The only conclusion that seems reasonable is that under 
the name of geographical hundreds we have the variously sized pagi or districts in which 
the hundred warriors settled; the boundaries of these being determined by other causes, 
as the courses of the rivers, the ranges of hills, the distribution of estates to the chieftame, 
and the remnants of British independence.” Const. Hist. Ch. V. 
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under it the several species of cities, boroughs, and common towns. A city is 
a town incorporated, which is or hath been the see of a bishop; and though 
the bishopric be dissolved, as at AVestminster, yet still it remaineth a city. {X) 
A borough is now understood to be a town, either corporate or not, thatsondcth 
burgesses to parliament, (g) Other towns there are, to the number, Sir Ed¬ 
ward Coke says, (h) of 8,803, which are neither cities nor boroughs; some of 
which have the privileges of markets and others not; but both are equally 
towns in law. To several of these towns there are 6mail appendages belonging, 
called *hamlets, which are taken notice of in the statute of Exeter, (i) r* 115 ] 

which makes frequent mention of entire vills, demi-vills, and hamlets. 

Entire vills Sir Henry Spelman (k) conjectures to have consisted of ten free¬ 
men, or frank-pledges, demi-vills of five, and hamlets of less than five. These 
little collections of houses are sometimes under the same administration as the 
town itself, sometimes governed by separate officers; in which last case they 
are, to some purposes in law, looked upon as distinct townships. These towns, 
as was before hinted, contained each originally but one parish, and one tithing; 
though many of them now, by the increase of inhabitants, are divided into 
several parishes and tithings; and sometimes, where there is but one parish, 
there are two or more vills or tithings. 

As ten families of freeholders made up a town or tithing, so ten tithings 
composed a superior division, called a hundred, as consisting of ten times ten 
families. The hundred is governed by an high constable, or bailiff, and for¬ 
merly there was regularly held in it the hundred court for the trial of causes, 
though now fallen into disuse. In some of the more northern counties these 
hundreds are called wapentakes. (/) 

The subdivision of hundreds into tithings seems to be most peculiarly the 
invention of Alfred: the institution of hundreds themselves he rather intro¬ 
duced than invented; for they seem to have obtained in Denmark (m) and we 
find that in France a regulation of this sort was made above two hundred 
years before, set on foot by Clotharius and Childebert, with a view of obliging 
each district to answer for the robberies committed in its own division. These 
divisions were, in that country, as well military as civil, and each contained a 
hundred freemen, who were subject to an officer called the centenariua , a num¬ 
ber of which centenarii were themselves subject to a superior officer called the 
count or comes, (n) And ^indeed something like this institution of 
hundreds may be traced back as far as the ancient Germans, from ^ 
whom were derived both the Franks, who became masters of Gaul, and the 
Saxons, who settled in England: for both the thing and the name, as a terri¬ 
torial assemblage of persons, from which afterwards the territory itself might 
probably receive its denomination, were well known to that warlike people. 
“ Centeni ex singulis pagis sunt y idque ipsum inter suos vocantur / et quodprimo 
numerus fuit y jam nomen et honor est (o) 

An indefinite number of these hundreds make up a county or shire. Shire 
is a Saxon word signifying a division; but a county, comitatus , is plainly de¬ 
rived from comes , the count of the Franks; that is, the earl, or alderman (as 
the Saxons called him) of the shire, to whom the government of it was in¬ 
trusted. This he usually exercised by his deputy, still called in Latin vice - 
comes , and in English the sheriff, ahrieve, or shire-reeve, signifying the officer 
of the shire, upon whom, by process of time, the civil administration of it is 
now totally devolved. In some counties there is an intermediate division be¬ 
tween the shire and the hundreds, as lathes in Kent, and rapes in Sussex, each 
of them containing about three or four hundreds apiece. These had formerly 
their lathe-reeves, and rape-reeves, acting in subordination to the shire-reeve. 
Where a county is divided into three of these intermediate jurisdictions, they 


if) Co. Lltt. 109. (a) Litt. $ 164. 

w Gloss. 274. (i) Seld. in Fortese. c. 24. 

(m) Seld. tit. of honour, 2, 6, 8. (n) Montesq. Sp. L. 80,17. 


(fc) 1 Inst. 116. 


(i) 14 Edw. L 


(o) Tacit, de morib. German , 6. 
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are called trithings, ( p ) which were anciently governed by a trithing-reeve. 
These trithings still subsist in the large county of York, where, by "an easy 
corruption, they are denominated ridings; the north, the east, and the west 
riding. The number of counties in England and Wales have been different at 
different times; at present they are forty in England, and twelve in Wales. 

Three of these counties, Chester, Durham, and Lancaster, are called counties 
palatine. The two former are such by prescription, or immemorial custom, or 
r* ml at least as old as *the Norman conquest: (< q ) the latter was created by 
L J King Edward III, in favour of Henry Plantagenet, first earl and then 
duke of Lancaster; (r) whose heiress being married to John of Gaunt, the 
king’s son, the franchise was greatly enlarged and confirmed in parliament, (a) 
to honour John of Gaunt himself, whom, on the death of his father-in-law, 
the king had also created duke of Lancaster. (£) Counties palatine are so 
called a palatio, because the owners thereof, the earl of Chester, the bishop 
of Durham, and the duke of Lancaster, had in those counties jura regalia , as 
fully as the king hath in his palace; regalem potestatem in omnibus, asBracton 
expresses it. («) They might pardon treasons, murders, and felonies; they 
appointed all judges and justices of the peace; all writs and indictments ran 
in their names, as in other counties in the king’s; and all offences were said to 
be done against their peace, and not, as in other places, contra paceni domini 
regis . {w) And indeed by the ancient law, in all peculiar jurisdictions, offences 
were said to be done against his peace in whose court they were tried: in a 
court-leet, contra pacem domini; in the court of a corporation, contra pacem 
ballivorum; in the sheriff’s court or tourn, contrapacem vice-comitis. (a;) (10) 
These palatine privileges (so similar to the regal independent jurisdictions 
usurped by the great barons on the continent, during the weak and infant 
state of the first feudal kingdoms in Europe), (y) were, in all probability, 
originally granted to the counties of Chester and Durham, because they bor¬ 
dered upon inimical countries, Wales and Scotland, in order that the inhabi¬ 
tants, having justice administered at home, might not be obliged to go out of 
the country, and leave it open to the enemy’s incursions; and that the owners, 
being encouraged by so large an authority, might be the more watchful in its 
defence. And upon this account also there were formerly two other counties 
r * palatine, *Pembrokeshire and Hexamshire, the latter now united with 

*- * Northumberland; but these were abolished, by parliament, the former 

in 27 Hen. VIII, the latter in 14 Eliz. And in 27 Hen. VHI, likewise, the 
powers before mentioned of owners of counties palatine were abridged; the 
reason for their continuance in a manner ceasing; though still all writs are 
witnessed in their names, and all forfeitures for treason by the common law 
accrue to them, (z) 

Of these three, the county of Durham is now the only one remaining in the 
hands of a subject; for the earldom of Chester, as Camden testifies, was united 
to the crown by Henry III, and has ever since given title to the king’s eldest 
son. And the county palatine, or duchy, of Lancaster, was the property of 
Henry Bolingbroke, the son of John of Gaunt, at the time when he wrested 
the crown from King Richard II, and assumed the title of King Henry IV. But 
he was too prudent to suffer this to be united to the crown, lest, if he lost one, 
he should lose the other also: for, as Plowden (a) and Sir Edward Coke (£) 
observe, “ he knew he had the duchy of Lancaster by sure and indefeasible 
title, but that his title to the crown was not so assured; for that after the de¬ 
cease of Richard II, the right of the crown was in the heir of Lionel, duke of 

(p) L. L. Edw. c. 34. (g) Seld. tit. hon. 2, fi, 8, 

(r) Pat. 25 Eiw. III. p. 1. to. 18. Seld. ibid. Sanford’s Gen. Hist. 112. 

(a) Cart. 3>i Edxo. Ill , n. 9. (f) Pat. 51 Edw. Ill to. 33. Plowd. 215. 7 Rym. 188. 4 Inst. 201 

(u) l. 3. c. 84. § 4. (it) 4 Inst. 204. (a?) Seld, in Heng. Magn. c. 2. 

{y) Robertson, Cha. V, i. 60. (z) 4 Inst. 205. (a) 215. (6) 4 Inst. 205. 


(10) See Jewison v. Dyson, 9 M. and W., 540. 
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Clarence, son of Edward III; John of Gaunt, father to this Henry IY, 

boinsx but tho/owrfA son.” And therefore he procured an act of parliament, 
in the first year of his reign, ordaining that the duchy of Lancaster, and all 
other his hereditary estates, with all their royalties and franchises, should re¬ 
main to him and his heirs forever; and should remain, descend, be administer¬ 
ed, and governed, in like manner as if he never had attained the regal dignity; 
and thus thev descended to his son and grandson, Henry V and Henry VI, 
many new territories and privileges being annexed to the duchy by the former, 
(e) Henry VI being attainted in 1 Edw. IV, this duchy was declared in parlia¬ 
ment *to have become forfeited to the crown, (c?) and at the same time 
an act was made to incorporate the duchy of Lancaster, to continue the L J 
county palatine, (which might otherwise have determined by the attainder,) 
(e) and to make the same parcel of the duchy; and farther to vest the whole 
in King Edward IV and his heirs, kings of England , for ever; but under a 
separate guiding and governance from the other inheritances of the crown. 
And in l%en. VII another act was made, to resume such parts of the duchy 
lands as had been dismembered from it in the reign of Edward IV, and to vest 
the inheritance of the whole in the king and his heirs for ever, as amply and 
largely, and in like manner, form, and condition, separate from the crown of 
England and possession of the same, as the three Henries and Edward IV, or 
any of them, had and held the same. (/) (11) 

The Isle of Ely is not a county palatine, though sometimes erroneously called 
so, but only a royal franchise; the bishop having, by grant of King Henry the 
First, jura regalia within the Isle of Ely, whereby he exercises a jurisdiction 
over all causes, as well criminal as civil, (g) 

*There are also counties corporate , which are certain cities and towns, r*i20l 
some with more, some with less territory annexed to them; to which, L . 
out of special grace and favour, the kings of England have granted the privi¬ 
lege to be counties of themselves, and not to be comprised in any other county; 
but to be governed by their own sheriffs and other magistrates, so that no of¬ 
ficers of the county at large have any power to intermeddle therein. Such are 
London, York, Bristol, Norwich, Coventry, and many others. And thus much 
of the countries subject to the laws of England. (12) 

(c) Pari. 2 Hen . V . n. 80. 3 Hen. V. n. 15. (d) 1 Ventr. 155. ( e) 1 Ventr. 157. 

( f) Some have entertained an opinion (Plowd. 220, 1, 2. Lamb. Archeion 283. 4 Inst, 206) that by this 
act the right of the duchy vested only in the natural , and not in the political person of King Henry* vii 
as formerly in that of Henry IV, and was descendible to his natural heirs, independent of the succession 
to the crown. And, if this notion were well founded, it might have become a very curious question, at 
the time of the revolution in 1688, in whom the right of the duchy remained after King James’s abdica¬ 
tion, and previous to the attainder of the pretended prince of Wales. But it is observable, that in the 
same act the duchy of Cornwall is also vested in King Henry VII and his heirs; which could never be in¬ 
tended in any event to be separated from the inheritance of the crown. And indeed it seems to have 
been understood very early after the statute of Henry VIL that the duchy of Lancaster was by no means 
thereby made a separate inheritance from the rest of the royal patrimony, since it descended with the 
crown to the half-blood In the instances of Queen Mary and Queen Elizabeth, which it could not have 
done as the estate of a mere duke of Lancaster, in the common course of legal descent. The better opin¬ 
ion therefore seems, to be that of those judges, who held (Piowd. 221) that notwithstanding the statute of 
Henry VII (which was only an act of resumption) the duchy still remained, as established by the act of 
Edward IV, separate from the other possessions of the crown in order and government, but united in 
point of inheritance. {g ) 4 Inst. 220. 


(11) By Stat. 11 Geo. IV, and 1 Will. IV, c. 70, the jurisdiction of the courts of West¬ 
minster was extended to the county palatine of Chester; and by Stat. 4 and 5 Will. IV, c. 
62, the proceedings and practice in the courts of Lancaster were conformed to those of the 
courts Of Westminster. And by Stat. 6 and 7 Will. IV, and 21 and 22 Vic., c. 45,the crown 
is vested with the palatine jurisdiction of Durham. 

(12) In the foregoing pages the complete jurisdiction of parliament over all the subjects 
of legislation within the United Kingdom of Great Britain and Ireland is exhibited and ex¬ 
plained. It will be useful, perhaps, to compare with this, the jurisdiction of the several 
legislative bodies in the United States. And, first, congress under the constitution posseses 
legislative authority over all the subjects of legislation which, by that instrument, are given 
in charge to the national government, and its enactments on those subjects are supreme. 
Second, the states within their respective limits possess all the powers of legislation not dele¬ 
gated by the constitution to congress; and these include nearly all the powers of general 
legislation, except those which relate to foreign affairs, the post-office, naturalization and 
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bankruptcy. But congress, by implication, is vested with such incidental powers as are 
necessary or convenient to give effect to those expressly conferred. Third, congress pos¬ 
sesses powers of exclusive legislation within the District of Columbia, and over such places 
within the states as with the consent of the states and a cession of jurisdiction the United 
States has acquired for forts, public buildings and other public purposes. Fourth, in the 
territories of the United States congress at discretion may exercise legislative powers. Am. 
Ins. Co. v. Canter, 1 Pet., 511; Carpenter v. Rodgers, 1 Montana, 90; Reynolds v. People, 1 
Col., 179; Clinton v. Englebreclit, 13 Wall., 434. But it is customary for congress to pro¬ 
vide for the election of representatives of the people of a territory to constitute a territorial 
legislature; and when one is chosen, its powers extend to all rightful subjects of local legis¬ 
lation, subject however, to the overruling authority of congress, should that body see oc¬ 
casion for its exercise: Miners* Bank v. Iowa, 12 How., 1; Vincennes University v. In¬ 
diana, 14 How., 268; Clinton v. Englebrecht, 13 Wall., 434; Ferris v. Higley, 20 Wall., 
375; Reynolds v. United States, 98 U. S., 145. When in the opinion of congress the people 
of a territory, by their numbers, and their power and evident inclination to establish and 
support good government are fairly entitled to form a state government and be received into 
the Union on an equal footing with the original states, a law will be passed which is called 
an enabling act, empowering the people to frame and adopt a constitution preliminary to 
such admission. Should this be done, and the constitution be satisfactory, another act of 
congress will admit the new state into the Union. In some cases the people of territories 
have proceeded to form constitutions for themselves, without previous authorization; but 
this is of no force unless congress assents to admission under the constitution thus formed: 
if assent is given, the irregularity is waived. See Jameson on Constitutional Conven¬ 
tions. 

When after the close of the late civil war in the United States, a number of the states 
were found to be without loyal governments, an emergency was presented, which was not 
contemplated by the constitution of the United States, and congress, from the necessity of 
the case, assumed authority to provide for it. Laws were passed for provisional govern¬ 
ments, and for the holding of constitutional conventions in the several disorganized states, 
and when they came presenting constitutions which were satisfactory, they were admitted 
to representation in congress and assumed complete control of their own affairs. Texas v. 
White, 7 Wall., 700; Keith v. Clark, 97 U. S., 454. The judiciary had no power to pass 
upon the political questions which were involved in reconstruction: Mississippi v, Johnkrn, 
4 Wall., 475; Georgia v. Stanton, 6 Wall., 60. 
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COMMENTARIES 


ON 

THE LAWS OF ENGLAND. 


BOOK THE FIRST. 

OF THE RIGHTS OF PERSONS. 


CHAPTER I. 


OF THE ABSOLUTE RIGHTS OF INDIVIDUALS. 


The objects of the laws of England are so very numerous and extensive, 
that, in order to consider them with any tolerable ease and perspicuity, it will 
be necessary to distribute them methodically, under proper and distinct heads; 
avoiding as much as possible divisions too large and comprehensive on the one 
hand, and too trifling and minute on the other; both of which are equally pro¬ 
ductive of confusion. 

*Now, as municipal law is a rule of civil conduct, commanding what 1 

is right, and prohibiting what is wrong; or as Cicero, (a) and after him *- J 
our Bracton, (£) have expressed it, aanctio justa y jubens honesta et prohibens 
contraria, it follows that the primary and principal objects of the law are 
rights and wrongs. (1) In the prosecution, therefore, of these commentaries, 
I shall follow this very simple and obvious division; and shall, in the first 
place, consider the rights that are commanded, and secondly the vrrongs that 
are forbidden, by the laws of England. 

Rights are, however, liable to another subdivision; being either, first, those 
which concern and are annexed to the persons of men, and are then called jura 
pevsonarumy or the rights of persons / or they are, secondly, such as a man 
may acquire over external objects, or things unconnected with his person; 
which are styled jura rerum y or the rights of things. (2) Wrongs also are di- 


(a) 11 Philipp. 12. 


(6) 1.1. «. J. 


(1) “The primary and principal objects of the law are rights.” Wrongs are simply vio¬ 
lations of rights. Governments exist to establish, define and protect rights, and they do 
this by making it the duty of others to respect and observe the rights which are established. 
Right on the one side, and duty on the other, are co-extensive. 

(2) All individual rights are and must be rights of persons. They may be rights which 
concern their personal safety or liberty, or they may be relative rights, pertaining to them 
as members of families or civil or political societies, or they may be rights to possess, con¬ 
trol, and enjoy, animate and inanimate things. To speak of rights of things, though cor¬ 
rect enough in the sense in which it is hereafter explained, is likely to convey inexact ideas 
and therefore to be misleading. By rights of persons we are likely to understand rights 
which belong to and are possessed by persons; but in that sense there can be no rights of 
things. A9 between man and inanimate, or even animate things, duties cannot be imposed 
so as to give to the latter rights. The duty of care and the duty of humanity is often im¬ 
posed; but when this is done, it is as a duty to the owner or to the community, and not to 
the thing itself. 
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visible into, first, •private wrongs, which, being an infringement merely of par- 
ticular rights, concern individuals only, and are called civil injuries; and seo* 
ondly, public wrongs , which, being a breach of general and public rights, affect 
the whole community, and are called crimes and misdemeanors. 

The objects of the laws of England falling into this fourfold division, the 
present commentaries will therefore consist of the four following parts. 1. 
The rights of persons , with the means whereby such rights may be either 
acquired or lost. 2. The rights of things , with the means also of acquiring 
and losing them. 3. Private wrongs, or civil injuries; with the means of re¬ 
dressing them by law. 4. Public wrongs , or crimes and misdemeanors; with 
the means of prevention and punishment. (3) 

We are now first to consider the rights of persons, with the means of acquir¬ 
ing and losing them. (4) 

(3) Besides crimes and misdemeanors there are also inferior offences, which consist in 
breaches of police regulations which are established either for the state at large or for some 
political division thereof. The sanction for these is commonly some small forfeiture or 
brief restraint of liberty. 

(4) Rights. A right may be said to be a well founded claim, enforced by sanctions. It 
is customary to classify rights as natural, moral and legal; and under proper definitions 
this is proper and useful. But the definitions are often vague, uncertain and contradic¬ 
tory, and show that those who give them are without definite and fixed ideas and opinions 
on the general subject. A few observations will be sufficient to demonstrate the truth of 
this remark. 

Natural Rights. Many persons are accustomed to speak of natural rights as the 
rights which belong to man in a state of nature, before he consents to any government and 
thereby makes himself a member of an organized society. By this it is implied that there 
is a state of nature antedating political organization, and therefore antedating law, in 
which every individual has rights given to him by the law of nature, which every 
other individual is under obligation to respegt and observe. Now of this it must be said 
first , that the conception of such a state or nature is mere fancy; that it never did and never 
can exist, for the individual is never found outside of society and of the reach of human 
law, except perhaps in wholly exceptional and anomalous cases, and therefore the supposi¬ 
tion of such a state must be useless even as a matter of theory. It seems clear that any 
theory, in order to possess any possible value, must recognize whatever condition of things 
is universal and inevitable. Even a single individual cannot demand the option to consent 
or refuse to consent to government; for either he must be left subject, in all his acquire¬ 
ments and possessions and even as to his very liberty and life, to the unrestrained passions 
of others, or he must have the protection of government; and if he has its protection he 
must acknowledge its control and share in its burdens. Moreover a state of nature with¬ 
out government must be a state of savagery, where the only 4 4 right M would be the right of 
the strongest. It cannot for a moment be admitted that nature indicates or even tolerates 
such a state; it indicates on the other hand, society and organization, and laws to protect 
and perpetuate them. 

Then, too, the law of nature must be a law proceeding from the Author of nature; the 
Supreme, beneficent and All-Wise Being who made and controls the universe. . And as it is 

g lain, whether we make our deductions from reason or from revelation, that it is a part of 
[is eternal purpose that there shall be organized society and human law, we must assume 
that all laws of nature designed for the regulation of the conduct of men, have this in 
view and are subordinated to this unbending purpose. 

But if it is found that by the very law of our being certain rights are essential to the 
purposes for which wc seem to exist, and especially if we fiud that these have met with 
general recognition at all times and in all countries, we may very properly say that these 
rights are indicated by the law of nature, and are natural rights. But because they are 
indicated by the law of nature it would not necessarily follow that human laws would 
always recognize them; and until recognized by human laws they would be without the 
necessary sanction for their protection. Natural rights, therefore, may be defined as rights 
which are so fundamental, and so essential that they ought to be universally conceded as 
belonging to man as man, and universally recognized and protected by government. As 
natural rights we enumerate: 

1. The right to life. By this is not meant that every man may deal with his life as he 
pleases, for the state as well as the individual has an interest in the lives of its citizens, and 
the state is more than the individual, and is entitled to the first consideration. A man, 
therefore, is not at liberLy wantonly to destroy his life, or even to exchange it for the life of 
another who is condemned by the law, but he may expose it for the good of society ill 
defence of others, and the state may compel him to put it at risk in the public defence. 
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•Now the rights of persons that are oommanded to be observed by the rejnal 
municipal laws are of two sorts: first, such as are du efrom every citizen, ^ -I 
which arc usually called civil duties/ and, secondly, such as belong to him, which 
is the more popular acceptation of rights or jura. Both may indeed be com¬ 
prised in this latter division ; for, as all social duties are of a relative nature, at 
the same time that they are due from one man, or set of men, they must also 
be due to another* But I apprehend it will be more clear and easy to consider 
many of them as duties required from, rather than as rights belonging to, 
particular persons* Thus, for instance, allegiance is usually, and therefore 
most easily, considered as the duty of the people, and protection as the duty 
of the magistrate; and yet they are reciprocally the rights as well as duties of 
each other* Allegiance is the right of the magistrate, and protection the right 
of the people. 


The state may also take it away for any criminal violation of duty to others or to the state 
The right to life in the American Declaration of Independence is spoken of as an inalien 
able right; but the proper meaning of this is, that it is a right which can only be taken awaj 
by due process or according to the established rules of law. 

2, The right to liberty. By liberty here is meant liberty in its most general sense, being 
the right to control one^s own actions for his own advantage and enjoyment under general 
rules of law. When this is denied, the man is a slave. That it has been denied to a con 
giderable portion of mankind in all ages is evidence how futile is the reliance upon natural 
law for even the most fundamental rights, and how essential it is that there should be th& 
protection of established institutions in which the natural rights are incorporated. 

8. The right to form the family relation. The recognition of this has been universal, but 
from its very nature it is subject to conditions and limitations; and what these should be 
there has not been agreement. On one point there is general agreement, namely, that it 
should be based in mutual consent. Most people also agree that marriage should be of one 
man to one woman, and should continue until its termination by the death of one or by the 
authority of the state exercised for some sufficient cause. But unenlightened nature in 
some countries, with the sanction of the law, permits the marriage of one to two or more 
of the opposite sex, to the great detriment, as we believe, of the people, in health, vigor and 
morals. Positive regulations are consequently essential, and the natural right, when it 
becomes a legal right, is a right to form the family relation with a person of the opposite 
•ex, under such conditions as the state has prescribed for the good of society. 

4 The right to acquire property. This is a right which in its exercise muBt respect the 
previous acquisitions of others, and must be subordinated to rules of just competition with 
others possessing it. It must also be exercised under such regulations as the state may 

E rescribe, both as to forms and as to essentials for the general good. For though one may 
ave a natural right to acquire property by his earnings, he can have no claim to make 
earnings by gaming or by lotteries if these are demoralizing, or by Sunday labor if this is 
an annoyance to the community. But conditions which are for the well being of the com¬ 
munity are not supposed to be injurious to him, and it is therefore no violation of natural 
right to require him to observe them. 

# 5. The right to make contracts. This is a right essential to government, essential to so¬ 
ciety, essential to the acquisition of property, and to the domestic relations. But here also 
limitations and restraints are imperative. Unenlightened nature might prompt to many 
contracts which would be immoral or indecent, or which would tend directly to the defeat 
of the purposes of government. The law must forbid these while it recognizes the right 
generally. 

Moral Claims, Often Called Rights. Many duties are by nature or by circumstances, 
imposed upon human beings which the state never attempts to enforce, either because of 
the manifest inutility of the attempt or because the interference of the state would be likely 
to cause more evils than it would cure. For example, the duty of religious worship and 
the duty to honor parents are duties of the very highest obligation, but their enforcement 
is obviously beyond the power of human tribunals. The full enforcement of the claims 
which a child has upon his parents is equally impossible. The parent should support him 
in his infancy, see that he is properly nurtured and kept in health, preserve him from evil 
associates, provide for him a suitable education, assist him by advice, abstain from putting 
him prematurely to hard labor, and so on. But so difficult are these of enforcement that 
the state generally contents itself with requiring a bare support, and leaves all else to the 
parental conscience. And even as to support, it may see the parent, by extravagance, 
dissipation or bad associations, depriving himself of the power to give it, and yet hold it- 
aelf powerless to interfere. It is much the same as respects a child^s obligation to support 
the parent who has fallen into poverty. There is also an obligation to give to the needy in 
Charity; but the state only requires its citizens to submit to taxation in aid of paupera. 
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Persons also are divided by the law into either natural persons, or artificial 
Natural persons are such as the God of nature formed us; artificial are such as 
are created and devised by human laws for the purposes of society and govern¬ 
ment, which are called corporations or bodies politic. 

The rights of persons considered in their natural capacities are also of two 
sorts, absolute and relative. Absolute, which are such as appertain and belong 
to particular men, merely as individuals or single persons : relative, which are 
incident to them as members of society, and standing in various relations to 
each other. The first, that is, absolute rights, will be the subject of the present 
chapter. 

By the absolute rights of individuals, we mean those which are so in their 
primary and strictest sense; such as would belong to their persons merely in a 
state of nature, and which every man is entitled to enjoy, whether out of society 
p or in it. But with regard to the absolute duties , which man is bound *to 
L J perform considered aB a mere individual, it is not to be expected that any 
human municipal law should at all explain or enforce them. For the end and 
intent of such laws being only to regulate the behavior of mankind, as they are 
members of society, and stand in various relations to each other, they have con¬ 
sequently no concern with any other but social or relative duties. Let a man 
therefore be ever so abandoned in his principles, or vicious in his practice, pro¬ 
vided he keeps his wickedness to himself, and does not offend against the rules 
of public decency, he is out of the reach of human laws. But if he makes his 
vices public, though they be such as seem principally to affect himself (as drunk¬ 
enness, or the like,) they then become, by the bad example they set, of perni¬ 
cious effects to society; and therefore it is then the business of human laws to 


There is also a duty to recognize proper associates, as they are met in society or business; 
a very imperative duty, since a large share of the comfort and enjoyment of life depends 
upon it. But one may refuse to perform this duty, for any reason however arbitrary, or 
for no reason at all, and the law gives no redress. Then, in some cases, legal claims are 
converted into mere moral claims from motives of public policy, as where the remedy for 
the recovery of a debt is taken away by the statute of limitations or by operation of the 
bankrupt law, though the debt remains unpaid. 

In all these cases the only external sanction there can be to the moral claim is the public 
opinion of society. But this, at his option, the individual may disregard and set at defiance. 

Legal Rights. By legal rights are intended those to which the state gives its sanction. 
The state differs from society in being its outward and visible manifestation, its incorpora¬ 
tion, its embodied legal force; the expression in authoritative form of its power and pur¬ 
poses. The sanction it gives is the sanction of remedies; so that a legal right may be said 
to be a claim which can be enforced by legal means against the persons or the community 
whose duty it is to respect it. The protections may be either; 1. Penal enactments; 2. 
Compensatory enactments, or 3. Enactments both penal and compensatory. The rights 
themselves may be subdivided into. 1. Those which are fundamental and universal, 
which we have called natural rightB, and which belong to man as man; and, 2. Those 
which derive their origin from positive law, either statute or common. The multiplicity 
of these is almost past enumeration, and the more enlightened and the more highly organ¬ 
ized is the society, the greater will be their number. Of these legal rights, we shall affirm 
only the following general principles: 1. Legal rights become such at the will of the 
sovereign, and this will may convert them into mere moral claims or abolish them at dis¬ 
cretion. This is the general rule, though in America the sovereign people has placed re¬ 
strictions upon the exercise of arbitrary power, which constitute very effectual protections 
to fundamental rights. 2. The protection of rights is accomplished by prescribing and en¬ 
forcing upon others the duty to respect and observe them. 3. But in general this is sup¬ 
posed to be sufficiently done when remedies are provided which every man may avail him¬ 
self of on application to the proper authorities. 4. All rights must be accepted under the 
conditions and limitations which the law has prescribed, and 6. There is no necessary 
identity or even relation of legal right and moral right, but legal right must be established 
on principles of general utility. Many moral claims, as we have seen, cannot be con verted 
into legal demands, and it must often happen that legal rights will be recognized, when in 
the opinion of large numbers of the people, they are condemned in the forum of morals. A 
right to collect the price of liquors sold to one known to be injuring himself by the use of 
them may be mentioned a9 an illustration. In respect to such matters the state, by its 
legislation, determines finally what is and what is not legally right. 
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correct them. Here the oiroumstanoe of publication is what alters the nature 
of the case. Public sobriety is a relative duty, and therefore enjoined by our 
laws ; private sobriety is an absolute duty, which, whether it be performed or 
not, human tribunals can never know ; and therefore they can never enforce it 
by any civil sanction. But, with respect to rights , the case is different. 
Human laws detine and enforce as well those rights which belong to a man 
considered as an individual, as those which belong to him considered as related 
to others. 

For the principal aim of society is to protect individuals in the enjoyment 
of those absolute rights, which are vested in them by the immutable laws of 
nature; but which could not be preserved in peace without that mutual assist¬ 
ance and intercourse, which is gained by the institution of friendly and social 
communities. Hence it follows, that the first and primary end of human laws 
is to maintain and regulate these absolute rights of individuals. Such rights 
as are social and relative result from, and are posterior to, the formation of 
states and societies : so that to maintain and regulate these, is clearly a sub¬ 
sequent consideration. And therefore the principal view of human law is, or 
ought always to be, to explain, protect, and enforce such rights as are absolute, 
which in ^themselves are few and simple : and then such rights as are [*1251 
relative, which, arising from a variety of connexions, will be far more * 

numerous and more complicated. (5) These will take up a greater space in 
any code of laws, and hence may appear to be more attended to, though in 
reality they are not, than the rights of the former kind. Let us therefore 
proceed to examine how far all laws ought, and how far the laws of England 
actually do, take notice of these absolute rights, and provide for their lasting 
security. 


(5) It is well said in the text that absolute rights, by which must be understood those 
rights so evidently essential that they may properly be considered and called natural rights, 
are few and simple, while such as are relative will be far more numerous and complicated. 
It may be added also that the relative rights are constantly increasing in number and com¬ 
plexity as wants and desires increase with advancing civilization and new inventions and 
improvements. The definition and protection of rights is the business of government; but 
when no securities exist against the exercise of an arbitrary sovereign power, rights in par¬ 
ticular cases may be invaded or even wholly taken away at discretion. The exercise of 
such despotic powers is not to be looked for under a popular government; but it is never¬ 
theless possible in times of great excitement and passion; ana in framing American consti¬ 
tutions care has been taken to provide against it. In each state constitution there is incor¬ 
porated a 14 bill of rights, 0 declaratory of the rights of individuals ; and by the declaration 
the power of the government to take them away is inhibited. The principal provisions are, 
the prohibition of bills of attainder, ex post facto laws, unreasonable searches and seizures, 
and laws impairing the obligation of contracts, a declaration of religious liberty, liberty of 
speech and of the press ; and that private property shall be inviolable except when taken 
for public purposes on compensation made. Should any legislative enactment be passed in 
disregard of any of these provisions, it would to the extent to which it would come in con¬ 
flict with them be wholly void ; and whatever act of any official authority should invade a 
right which the state constitution had thus made a constitutional right, would not only be 
without legal force but would render the party acting responsible to legal penalties. 

The constitution of the United States as originally adopted contained but few provisions 
which were of the nature of declarations of individual right, but many were added after¬ 
wards by the adoption of amendments. These are of two kinds : 1. Those imposing 

restrictions on the exercise of federal power for the protection of individual rights , and 2. 
Those imposing restrictions on the exercise of the powers of the states for the same purpose. 
As the constitution was established for the purposes of a federal government, the presump¬ 
tion is that any particular restriction upon power, is a restriction on federal power only 
unless the states are expressly named: Barron v. Baltimore, 7 Pet., 243; Fox v Ohio, 5 How.; 
410; Smith v. Maryland, 18 How., 71; Pervear v. Commonwealth, 6 Wall., 475; Twitckell 
v. Commonwealth, 7 WalL, 321; Walkery. Sauvinet, 92 U. S., 90. The following are the 
chief prohibitions which the federal constitution now imposes upon the states : They shall 
not pass bills of attainder, ex post facto laws, or laws impairing the obligation of contracts, 
discriminate between citizens because of race, color or previous condition of servitude, or 
deprive any person of life, liberty or property otherwise than by due process of law. The 
wni i prohibitions here mentioned, except as to contracts, are extended to congress. 
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The absolute rights of man, considered as a free agent, endowed with discern- 
ment to know good from evil, and with power of choosing those measures which 
appear to him to be most desirable, are usually summed up in one general appel¬ 
lation, and denominated the natural liberty of mankind. This natural liberty 
consists properly in a power of acting as one thinks fit, without any restraint or 
control, unless by the law of nature; (6) being a right inherent in us by birth, 
and one of the gifts of God to man at his creation, when he endued him with 
the faculty of free will. But every man, when he enters into society, gives up 
a part of his natural liberty, as the price of so valuable a purchase; and, in 
consideration of receiving the advantages of mutual commerce, obliges himself 
to conform to those laws, which the community has thought proper to estab¬ 
lish. And this species of legal obedience and conformity is infinitely more 
desirable than that wild and savage liberty which is sacrificed to obtain it. 
For no man. that considers a moment, would wish to retain the absolute and 
uncontrolled power of doing whatever he pleases: the consequence of which 
is, that every other man would also have the same power; and then there would 
be no security to individuals in any of the enjoyments of life. Political, there¬ 
fore, or civil liberty, which is that of a member of society, is no other than 
natural liberty so far restrained by human laws (and no farther) as is necessary 
and expedient for the general advantage of the public, (c) Hence we may col- 
^at which restrains a man from doing *mischief to his 

L J fellow-citizens, though it diminishes the natural, increases the civil 
liberty of mankind; but that every wanton and causeless restraint of the will 
of the subject, whether practised by a monarch, a nobility, or a popular 
assembly, is a degree of tyranny: nay, that even laws themselves, whether 
made with or without our consent, if they regulate and constrain our conduct 
in matters of mere indifference, without any good end in view, are regulations 
destructive of liberty; whereas, if any public advantage can arise from observ¬ 
ing such precepts, the control of our private inclinations, in one or two par¬ 
ticular points, will conduce to preserve our general freedom in others of more 
importance; by supporting that state of society, which alone can secure our 
independence. Thus the statute of King Edward IV ( d ), which forbade the 
fine gentlemen of those times (under the degree of a lord) to wear pikes on 
their shoes or boots of more than two inches in length, was a law that savoured 
of oppression; because, however ridiculous the fashion then in use might 
appear, the restraining it by pecuniary penalties could serve no purpose of 
common utility. But the statute of King Charles H, (e) (7) which prescribes 

(c) Facultas ejus, quod cuique facere libet, nisi quid vi aut jure prohibetur . Inst . 1. a 1. 

(d) 3 Edw. IV, c. 6. (e) 30 Car. II, St. 1. c. 8. 


(0) What our author intends by the law of nature in this passage is not apparent: whether 
he means the impulses and passions of the man's own nature, or his inclinations moderated 
and controlled by just reason, or perhaps some high and just law proceeding from the 
Author of nature, and to which all his actions should conform. But whatever was intended, 
the definition of natural liberty indicates something that never did and never can exist, and 
is therefore useless for any practical or even theoretical purpose. Every man “ enters into 
society" by being born into it, and he gives up no natural liberty but acquires liberty by 
becoming a member of the civil state. This liberty is civil liberty, and it constitutes the sum 
of a man’s civil rights as they are declared and protected by the law. In the text political and 
civil liberty are assumed to be synonymous; but there is a well defined distinction between 
them. In another place the present writer has defined the two as follows: “ Civil liberty 
may be defined as that condition in which rights are established and protected by means of 
such limitations and restraints upon the action of individual members of the political society 
as are needed to prevent what would be injurious to other individuals or prejudicial to the 
general welfare. This condition may exist in any country, but its extent and security 
must depend largely upon the degree of political liberty which accompanies it. Political 
liberty may be defined as consisting in an effectual participation of the people in the making 
of the laws. ” Principles of Constitutional Law, 226. 

(7) This statute was repealed by Stat. 54 Geo. Ill, c. 108. Sumptuary laws are no 
longer considered admissible, but indirect encouragement to trades of different kinds is 
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a tiling seemingly indifferent, (a dress for the dead, who are all ordered to be 
buried in woollen) is a law consistent with public liberty: for it encourages 
the staple trade, on which in great measure depends the universal good of the 
nation. So that laws, when prudently framed, are by no means subversive, but 
rather introduetive of liberty; for, as Mr. Locke has well observed, (/) where 
there is no law there is no freedom. But then, on the other hand, that consti¬ 
tution or frame of government, that system of laws, is alone calculated to 
maintain civil liberty, which leaves the subject entire master of his own con¬ 
duct, except in those points wherein the publio good requires some direction 
or restraint. 

The idea and practice of this political or oivil liberty flourish in their high¬ 
est vigor in these kingdoms, where it falls *little short of perfection, [*1071 
and can only be lost or destroyed by the folly or demerits of its -* 

owner: the legislature, and of course the laws of England, being peculiarly 
adapted to the preservation of this inestimable blessing even in the meanest 
subject. Very different from the modern constitutions of other states, on the 
continent of Europe, and from the genius of the imperial law; which in general 
are calculated to vest an arbitrary and despotic power, of controlling the 
actions of the subject, in the prince, or in a few grandees. And this spirit of 
liberty is so deeply implanted in our constitution, and rooted even in our very 
soil, that a slave or negro, the moment he lands in England, falls under the 
protection of the laws, and so far becomes a freeman; ($r) though the master’s 
right to his service may possibly still continue. ( 8 ) 

The absolute rights of every Englishman, which, (taken in a political and 
extensive sense, are usually called their liberties,) as they are founded on 
nature and reason, so they are coeval with our form of government; though 
subject at times to fluctuate and change; their establishment (excellent as it is) 
being still human. At some times we have seen them depressed by overbear¬ 
ing and tyrannical princes; at others so luxuriant as even to tend to anarchy, 
a worse state than tyranny itself, as any government is better than none at 
all. But the vigor of our free constitution has always delivered the nation 
from these embarrassments: and, as soon as the convulsions consequent on the 
struggle have been over, the balance of our rights and liberties has settled to 
its proper level; and their fundamental articles have been from time to time 
asserted in parliament, as often as they were thought to be in danger. 

First, by the great charter of liberties, which was obtained, sword in hand, 
from KinJohn, and afterwards, with some alterations, confirmed in parlia¬ 
ment by King Henry the Third, his son. Which charter contained very few 
new grants; but, as Sir Edward Coke (A) observes, was for the most part 
declaratory of the principal grounds of the fundamental *laws of Eng- r* 
land. Afterwards by the statute called covjirmatio cciriarum , (£) L J 

whereby the great charter is directed to be allowed as the common law; all 

</) On Gov. p. 2. $57. (g) Salk. 666. See ch. 14. (h) 2 Inst, proem. (i) 25 Edw. 1. 


given by imposing duties, heavy in proportion to the aid intended, on the importation of 
would come in competition. It is not competent in the United States— 
though doubtless it is in any country in which legislative power is subject to no constitu¬ 
tional limitations—to assist trades ana occupations in more direct ways: Loan Association 
v. Topeka, 20 Wall., 655; Allen v. Jay, 60 Me., 124; Lowell v. Boston, 111 Mass., 454; 
State v. Osawkee, 14 Kan., 418. 

(8) See Forbes v. Cochrane, 2 B. <ft C., 448; 8 D. <& R., 679, S. C. See, also, note to Som- 
merset s Case, Broom’s Const. Law, 05, 105, et seq. The suggestion of doubt in the text 
respecting the continuance of the master’s right is very prudent. As the condition of slav¬ 
ey* if pre-existing, must cease the moment the slave lands in England, the master could no 
longer have any right to service because of it. Any right must therefore come either (1) 
rein some previous contract with the slave, or (2) from a new contract now made. But 
While in a state of slavery the slave could have no competency to make any such contract 
whatever; and it follows that the right to service, if any, must come from some new con¬ 
tract after freedom had conferred capacity, 
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judgments contrary to it are declared void; copies of it are ordered to be sent 
to all cathedral churches, and read twice a year to the people; and sentence of 
excommunication is directed to be as constantly denounced against all those 
that, by word, deed, or counsel, act contrary thereto, or in any degree infringe 
it. Next, by a multitude of subsequent corroborating statutes (Sir Edward 
Coke, I think, reckons thirty-two,) (k) from the first Edward to Henry the 
‘Fourth. Then, after a long interval, by the petition of right; which was a par¬ 
liamentary declaration of the liberties of the people, assented to by King 
Charles the First in the beginning of his reign. Which was closely followed 
by the still more ample concessions made by that unhappy prince to his parlia¬ 
ment before the fatal rupture between them; and by the many salutary laws, 
particularly the habeas corpus act, passed under Charles the Second. To these 
succeeded the bill of rights , or declaration delivered by the lords and commons 
to the prince and princess of Orange, 13th of February, 1688; and afterwards 
enacted in parliament, when they became king and queen: which declaration 
concludes in these remarkable words: “and they do claim, demand, and insist 
upon, all and singular the premises, as their undoubted rights and liberties.” 
And the act of parliament itself (l) recognizes “all and singular the rights and 
liberties asserted and claimed in the said declaration to be the true, ancient, 
and indubitable rights of the people of this kingdom.” Lastly, these liberties 
were again asserted at the commencement of the present century, in the act of 
settlement , (m) whereby the crown was limited to his present majesty’s illus¬ 
trious house: and some new provisions were added, at the same fortunate era, 
for better securing our religion, laws, and liberties; which the statute declares 
to be “the birthright of the people of England,” according to the ancient doc¬ 
trine of the common law. (n) 

r * *Thus much for the declaration of our rights and liberties. The 

L J rights themselves, thus defined by these several statutes, consist in a 
number of private immunities; which will appear from what has been pre¬ 
mised, to be indeed no other, than either that residuum of natural liberty, 
which is not required by the laws of society to be sacrificed to public conveni¬ 
ence; or else those civil privileges, which society hath engaged to provide, in 
lieu of the natural liberties so given up by individuals. These therefore were 
formerly, either by inheritance or purchase, the rights of all mankind; but, in 
most other countries of the world being now more or less debased and 
destroyed, they at present may be said to remain, in a peculiar and emphatical 
manner, the rights of the people of England. And these may be reduced to 
three principal or primary articles; the right of personal security, the right of 
personal liberty and the right of private property : because, as there is no 
other known method of compulsion or of abridging man’s natural free will, but 
by an infringement or diminution of one or other of these important rights, 
the preservation of these, inviolate, may justly be said to include the preserva¬ 
tion of our civil immunities in their largest and most extensive sense. (9) 

(k) 2 Inst, proem. (0 1 W. and M. St. 2. c. 8. (to) 12 and 18 W. HI, c. 2. (n) Plowd. 65. 


(9) The rights which the law undertakes to give and assure to individuals are for the 
most part given on their own account, and the state after conferring them, and providing 
remedies whereby parties injured by their violation may have redress, does not concern 
itself further unless its judicial power shall be invoked by complaints, or unless a violation 
of private rights shall be accompanied by circumstances of disorder amounting to a breach 
of the public peace. But in some cases the duty to respect a private right is imposed quite 
as much in the interest of the community as in that of the party who has it, and the viola¬ 
tion of the right is then a breach of duty to the community and will be punished accord- 
ingly, irrespective of the will of the party wronged. If no one but the party himself were 
concerned, he might waive his rights at pleasure, even in favor of a wrong-doer, and his 
failure to demand redress in case of violation would of itself be a waiver. For example, 
one has a right to hold the results of his labor as property; but if another, without violence 
or public disorder, deprives him of them, the community at large is supposed to have no 
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I. The right of personal security consists in a person’s legal and uninter¬ 
rupted enjoyment of his life, his limbs, his body, his health, and his reputation. 

1. Life is the immediate gift of God, a right inherent by nature in every 

individual: and it begins in contemplation of law as soon as an infant is able 
to stir in the mother’s womb. For if a woman is quick with child, and by a 
potion or otherwise, killeth it in her womb; or if any one beat her, whereby 
the child dicth in her body, and she is delivered of a dead child; this, though 
not murder, was by the ancient law homicide or manslaughter, (o) But 
the modern law doth not look *upon this offence in quite so atrocious [*130] 
a light (10) but merely as a heinous misdemeanor. (jt>) L J 

An infant in ventre sa mere y or in the mother’s womb, is supposed in law to 
be born for many purposes. It is capable of having a legacy, or a surrender 
of a copyhold estate, made to it. It may have a guardian assigned to it; (y) 
and it is enabled to have an estate limited to its use, and to take afterwards by 
such limitation, as if it were then actually born, (r) ( 11 ) And in this point 
tl*e civil law agrees with ours. (5) 

2. A man’s limbs (by which for the present we only understand those mem¬ 
bers which may be useful to him in fight, and the loss of which alone amounts 
to mayhem by the common law) are also the gift of the wise Creator, to enable 
him to protect himself from external injuries in a state of nature. To these 
therefore he has a natural inherent right; and they cannot be wantonly 
destroyed or disabled without a manifest breach of civil liberty. 

Both the life and limbs of a man are of 6uch high value, in the estimation 
of the law of England, that it pardons even homicide if committed se defend - 
endoy or in order to preserve them. For whatever is done by a man, to save 
either life or member, is looked upon as done upon the highest necessity and 
compulsion. Therefore, if a man through fear of death or mayhem is pre¬ 
vailed upon to execute a deed, or do any other legal act: these, though accom¬ 
panied with all other the requisite solemnities, may be afterwards-avoided, if 
forced upon him by a well-grounded apprehension of losing his life, or even 
his limbs, in case of his non-compliance, (tf) And the same is also a sufficient 
excuse for the commission of many misdemeanors, as will appear in the fourth 
book. The constraint a man is under in these circumstances is called in law 
duress, from the Latin durities , of which there are two *sorts: duress r* 1 o 1 i 
of imprisonment, where a man actually loses his liberty, of which we J 

shall presently speak; and duress per minas , where the hardship is only threat¬ 
ened and impending, which is that we are now discoursing of. Duress per 
minas is either for fear of loss of life, or else for fear of mayhem, or loss of 
limb. And this fear must be upon sufficient reason; ft non ,” as Bracton expresses 
it, “ suspicio cujuslibet vani et meticulosi hominis, sed tails qui possit cadere in 

( 0 ) Si aliquis mulierem pregnantem percusserit, vel ei venenum dederit. per quod fecerit abortivam: 
si puerperiam. jam formatum fiLerit, et maxime si fuerit animat urn, facit homicidium. Bracton, l, 8, 
- h (p) 3 Inst. 50. ( q ) Stat. 12 Car. II, c. 24. (r) Stat. 10 and 11 W. Ill, c. 16. 


c. 


(*) Qui in utero sunt , in jure civili intelliguntur in rerum natura esse, cum de eorum commodo 
agatur . Ff. 1 , 5, 26. (f) 2 Inst. 483. 


interest in the wrong, and the state, having made provision whereby redress may be 
obtained, abstains from interference. But in the right of every man to his life the state is 
not only concerned, but its interest is paramount; and the party’s consent to surrender or 
waive it would, if not actually criminal, be utterly wanting in legal force. So in the trial 
of criminal accusations by regular judicial process, the state is as much concerned as in the 
question of guilt itself; and the consent of a man to be tried for his life or his liberty by an 
improvised tribunal unknown to the law would protect none of the participants who might 
proceed to convict and punish him. So the parties to a marriage cannot by their own action 
divorce themselves; for the state, from regard to the welfare of the community, has with¬ 
held the power. 

(10) See Queen v. West, 2 C. & EL, 784; State v. Winthrop, 43 Iowa, (519. 

(11) See Co. Litt., 86; Doe v. Clarke, 2H. Bl., 899; Trower v. Butts, 1 Sim. & Stu., 181; 
Stedfast v. Nicoll, 3 Johns. Cas., 18; Swift v. Duffleld, 6 Serg. & R., 88; Hall v. Hancock, 
15 Pick., 255; Harper v. Archer, 4 Smedes & M., 99. 
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virum constantem y ialis enim debit esse metus y qui in se contineat vitce pericu- 
lum, aut corporis cruciatum” ( u) A fear of battery, or being beaten, though 
never so well grounded, is no duress; neither is the fear of having one’s house 
burned, or one’s goods taken away and destroyed; (12) because in these cases, 
should the threat be performed, a man may have satisfaction by recovering 
equivalent damages: ( w ) but no suitable atonement can be made for the loss 
of life or limb. And the indulgence shown to a man under this, the princi¬ 
pal, sort of duress, the fear of losing his life or limbs, agrees also with that 
maxim of the civil law: ignoscitur ei qui sanguinem suum qualiter-qualiter 
redemptum voluiL (x) 

The law not only regards life and member, and protects every man in the 
enjoyment of them, but also furnishes him with every thing necessary for 
their support. For there is no man so indigent or wretched, but he may 
demand a supply sufficient for all the necessities of life from the more opulent 
part of the community, by means of the several statutes enacted for the relief 
of the poor, of which in their proper places. A humane provision; yet, though 
dictated by the principles of society, discountenanced by the Roman laws. 
For the edicts of the emperor Constantine, commanding the public to main¬ 
tain the children of those who were unable to provide for them, in order to 
prevent the murder and exposure of infants, an institution founded on the 
same principle as our foundling hospitals, though comprised in the Theodo- 
eian Code, ( y ) were rejected in Justinian’s collection. * 

*These rights, of life and member, can only be determined by the 
-I death of the person; which was formerly accounted to be either a civil 
or natural death. The civil death commenced, if any man was banished or 
abjured the realm (z) by the process of the common law, or entered into 
religion; that iB, went into a monastery, and became there a monk professed; 
in which cases he was absolutely dead in law, and hiB next heir should have 
his estate. For such banished man was entirely cut off from society; and such 
a monk, upon his profession, renounced solemnly all secular concerns: and 
besides, as the popish clergy claimed an exemption from the duties of civil 
life and the commands of the temporal magistrate, the genius of the English 
laws would not suffer those persons to enjoy the benefits of society, who 
secluded themselves from it, and refused to submit to its regulations, (a) A 
monk was therefore accounted civiliter mortuus y and when he entered into 

(u) l. 2, c. 6. (to) 9 Inst. 483. (x) Ff. 48. 21. 1. (y) lu 11. t 27. (*) Co. Litt. 133. 

(a) This was also a rule in the feudal law, l. 2, t. 21. “ desiit esse miles seculi , gui foetus est miles 
Ghristi; nec beneficium pertinet ad eum qui nan debet gerere offleium . 


(12) An arrest may be duress when it is made under sham process, or even when made 
under lawful process, if the process is procured not in good faith, but for an unlawful pur¬ 
pose. Richardson v. Duncan, 3 N. H., 508; Severance v. Kimball, 8 N. H., 380; Fisher v. 
Shattuck, 17 Pick., 252; Whitefield v. Longfellow, 13 Me., 146; Bowker v. Lowell, 49 Me., 
429; Osborn v. Robbins, 36 N. Y., 365; Thurman v. Burt, 53 111., 129; Bush v. Brown, 49 
Ind., 573; Work’s Appeal, 59 Penn. St., 444; Phelps v. Zuschlag, 34 Texas, 371; Holbrook 
v. Cooper, 44 Mich., 373. So may be, it is said, the fear of unlawful imprisonment induced 
for the purposes of compulsion: Clinton v. Strong, 9 Johns., 370; Harmon v. Harmon, 61 
Me., 227. See Jones v. Rogers, 36 Ga., 157; Feller v. Green, 26 Mich., 70; Bane v. Det¬ 
rick, 52 Ill., 19. But the threat of a lawful imprisonment is not: Alexander v. Pierce, 10 
N. H., 494; Eddy v. Herrin, 17 Me., 338. Or actual imprisonment, if lawful: Jackson v. 
Winne, 7 Wend., 47. It has been sometimes said that duress of goods will not avoid one’s 
contract, but the contrary is well settled. Such duress consists in seizing by force or with¬ 
holding from the party entitled the possession of personal property, and extorting some¬ 
thing as a condition of release, or in demanding and obtaining personal property under 
color of legal authority, when the authority is either void or for some other reason does 
not justify the act: Astley v. Reynolds, Stra., 915; Sasportas v. Jennings, 1 Bay, 470; 
Crawford v. Cato, 22 Ga., 594; Spaids v. Barrett, 57 Ill., 289; Adams v. Reeves. 68 N. C., 
134; Beckwith v. Frisbie, 32 Vt., 559; Chandler v. Sanger, 114 Mass., 364; White v. Heyl- 
man, 34 Penn. St., 142; Radich v. Hutchins, 95 U. S. Rep., 210. But a refusal to pay a 
debt when due unless a discount is made from it is not duress, even though by reason of his 
pecuniary circumstances the creditor considers himself obliged to yield to it. Hackley v. 
Headley, 45 Mich., 669. See Silliman v. U. 8., 101 U. S. Rep., 465. 
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religion might, like other dying men, make Ills testament and executors; or, if 
he made none, the ordinary might grant administration to his next of kin, as 
if he wore actually dead intestate. And such executors and administrators 
had the same power, and might bring the same actions for debts due to the 
religious, and were liable to the same actions fur those due from him, as if he 
were naturally deceased, (b) Nay, so far has this principle been carried, that 
when one was bound in a bond to an abbot and his successors, and afterwards 
made executors, and professed himself a monk of the same abbey, and in pro¬ 
cess of time was himself made abbot thereof; here the law gave him, in the 
capacity of abbot, an action of debt against his own executors to recover the 
money due. (c) In short, a monk or religious was so effectually dead in law, 
that a lease made even to a third person, during the life (generally) of one 
who afterwards became a monk, determined by such his entry into religion: 
for which reason leases, and other conveyances for life, were usually made to 
have and to hold for the term of one’s natural life, (cl) But, *even r* 133 i 
in the time of popery, the law of England took no cognizance of pro- ^ J 
fession in any foreign country, because the fact could not be tried in our 
courts; ( e ) and therefore, since the reformation, this disability is held to be 
abolished: (/) as is also the disability of banishment, consequent upon abju¬ 
ration, by statute 21 Jac. I, c. 28 . ( 13 ) 

This natural life being, as was before observed, the immediate donation of 
the great Creator, cannot legally be disposed of or destroyed by any individual, 
neither by the person himself, nor by any other of his fellow-creatures, merely 
upon their own authority. Yet nevertheless it may, by the divine permission, 
be frequently forfeited for the breach of those laws of society, which are 
enforced by the sanction of capital punishments; of the nature, restrictions, 
expedience, and legality of which, we may hereafter more conveniently inquire 
in the concluding book of these commentaries. At present, I shall only 
observe, that whenever the constitution of a state vests in any man, or body of 
men, a power of destroying at pleasure, without the direction of laws, the 
lives or members of the subject, such constitution is in the highest degree 
tyrannical; and that, whenever any laws direct such destruction for light and 
trivial causes, such laws are likewise tyrannical, though in an inferior degree; 
because here the subject is aware of the danger he is exposed to, and may, by 
prudent caution, provide against it. The statute law of England does there¬ 
fore very seldom, and the common law does never, inflict any punishment 
extending to life or limb, unless upon the highest necessity; ( 14 ) and the con¬ 
stitution is an utter stranger to any arbitrary power of killing or maiming the 
subject without the express warrant of law. “ Nullus liber homof says the 
great charter, (g) i( aliquo modo destruatur , nisi per legale judicium parium 
suorum aut per legem terras Which words, “ aliquo moclo destruatur 
according to Sir Edward Coke, ( h ) include a prohibition, not only of killing 
and maiming , but also of torturing , (to which our laws are strangers,) and 
of every oppression by colour of an illegal authority. And it is enacted by 
the statute 5 Edw. Ill, c. 9 , that no man shall be forejudged of life or limb 
contrary to the great charter and the *law of the land: and again, by 
statute 28 Edw. Ill, c. 3 , that no man shall be put to death, without •- J 
being brought to answer by due process of law. 

(b) Litt . § 200. (c) Co. Litt. 133. (d) 2 Rep. 44 Co. Litt. 132. 

(«) Co. Litt. 132. (/) 1 Salk. 1B2. (g ) c. 29. (A) 2 Inst. 48. 


(13) The doctrine of civil death is unknown to the American law. See Platner v. Sher¬ 
wood, 6 Johns, chy. 118. 

(14) The student who reads this a century after the time when it was written, is not 
likely to agree with the author respecting the humanity of the law of England, for the 
criminal code then in force has been wholly remodeled since that time on the express exound 
that its penalties were so extremely barbarous and cruel as to fail of their intended effect as 
restraints upon crime. 
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3. Besides those limbs and members that may be necessary to a man, in order 
to defend himself or annoy his enemy, the rest of his person or body is also 
entitled, by the same natural right, to security from the corporal insults of 
menaces, assaults, beating, and wounding; though such insults amount not to 
destruction of life or member. 

4. The preservation of a man’s health from such practices as may prejudice 
or annoy it; and 

5. The security of his reputation or good name from the arts of detraction 
and slander, are rights to which every man is entitled, by reason and natural 
justice; 6ince, without these, it is impossible to have the perfect enjoyment of 
any other advantage or right. But these three last articles (being of much less 
importance than those which have gone before, and those which are yet to 
come,) it will suffice to have barely mentioned among the rights of persons: 
referring the more minute discussion of their several branches to those parts 
of our commentaries which treat of the infringement of these rights, under 
the head of personal wrongs. 

II. Next to personal security, the law of England regards, asserts, and pre¬ 
serves, the personal liberty of individuals. This personal liberty consists in 
the power of locomotion, of changing situation, or moving one’s person to 
whatsoever place one’s own inclination may direct, without imprisonment or 
restraint, unless by due course of law. Concerning which we may make the 
same observations as upon the preceding article, that it is a right strictly 
natural; that the laws of England have never abridged it without sufficient 
cause; and that, in this kingdom, it cannot ever be abridged at the mere dis¬ 
cretion of the magistrate, without the explicit permission of the laws. Here 
r *ioci again the language of the great *charter (i) is, that no freeman shall 
L J betaken or imprisoned but by the lawful judgment of his equals, or 
by the law of the land. (15) And many subsequent old statutes (j) expressly 
direct, that no man shall be taken or imprisoned by suggestion or petition to 
the king or his council, unless it be by legal indictment, or the process of the 
common law. By the petition of right, 3 Car. I, it is enacted, that no freeman 
shall be imprisoned or detained without cause shown, to which he may make 
answer according to law. By 18 Car. I, c. 10, if any person be restrained of 
his liberty by order or decree of any illegal court, or by command of the 
king’s majesty in person, or by warrant of the council board, or of any 
of the privy council, he shall, upon demand of his counsel, have a writ 
of habeas corpus , to bring his body before the court of king’s bench or 
common pleas, who shall determine whether the cause of his commitment 
be just, and thereupon do as to justice shall appertain. And by 31 Car. 
H, o. 2, commonly called the habeas corpus act, the methods of Obtain¬ 


ed 0.29. 


(J) 5 Edw. HI, C. ». 25 Edw\ III, St. 6. a 4. 28 Edw. in, o. 8. 
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ins this writ are so plainly pointed out and enforced, that, so long as this sta¬ 
tute remains unimpeached, no subject of England can be long detained in 
prison, except in those cases in which the law requires and justifies such de¬ 
tainer* ( 10 ) And, lest this act should be evaded by demanding unreasonable 
bail, or sureties for the prisoner’s appearance, it is declared by 1 W. and M. St. 

c. 2 , that excessive bail ought not to be required. 

Of great importance to the public is the preservation of this personal liberty; 
for if ouce it were left in the power of any, the highest, magistrate to imprison 
arbitrarily whomever he or his officers thought proper, (as in France it is daily 
practiced by the crown,) ( k ) there would soon be an end of all other rights and 
immunities. Some have tnought that unjust attacks, even upon life or pro¬ 
perty, at the arbitrary will of the magistrate, *are less dangerous to the r* 136 i 
commonwealth than such as are made upon the personal liberty of the J 

subject. To bereave a man of life, or by violence to confiscate his estate, with¬ 
out accusation or trial, would be so gross and notorious an act of despotism, as 
must at once convey the alarm of tyranny throughout the whole kingdom; but 
confinement of the person, by secretly hurrying him to gaol, where his suffer¬ 
ings are unknown or forgotten, is a less public, a les 9 striking, and therefore a 
more dangerous engine of arbitrary government. And yet sometimes, when 
the state is in real danger, even this may be a necessary measure. But the 
happiness of our constitution is, that it is not left to the executive power to de¬ 
termine when the danger of the state is so great as to render this measure ex¬ 
pedient; for it is the parliament only, or legislative power, that, whenever it sees 
proper, can authorize the crown, by suspending the habeas corpus act for a short 
and limited time, to imprison suspected persons without giving any reason for 
so doing; as the senate of Rome was wont to have recourse to a dictator, a 
magistrate of absolute authority, when they judged the republic in any im¬ 
minent danger. The decree of the senate, which usually preceded the nomina¬ 
tion of this magistrate, u dent operam consules , ne quid respublica detrimenti 
capiat was called the senatus consultum ultimas necessitatis . In like manner 
this experiment ought only to be tried in cases of extreme emergency; 
and in these the nation parts with its liberty for awhile, in order to preserve it 
for ever. 

The confinement of the person, in any wise, is an imprisonment; so that the 

(fe) I have been assurred, upon good authority that, during the mild administration of Cardinal Floury, 
above 54,000 lettres de cachet were issued, upon the single ground of the famous buU unigenitus. 


(16) Amended and enforced by 56 Geo. Ill, c. 100. Bee the construction of these acts; 
1 Chitty’s Crim. Law, 123. Aa to the writ of habeas carpus under these statutes and at the 
common law, see 9 A. and E., 731. The habeas corpus act of 31 Charles II, has been gener¬ 
ally re-enacted in the American States, with modifications to conform it to our judicial 
systems. The constitution of the United States, art. 1, § 9, forbids the suspension of the 
writ of habeas corpus , unless when, in cases of rebellion or invasion, the public safety may 
require it; and no suspension has been had under this permission except during the recent 
rebellion. The federal courts only issue the writ in the cases prescribed in the acts of con¬ 
gress, and those cases are comparatively few, and are only where the imprisonment is under 
pretence of national authority, or where this process seems important to prevent encroach¬ 
ments by state officials upon the proper province of the general government. The protec¬ 
tion of individuals against unlawful imprisonments is for the most part left to the sthte 
courts: Ex parte Dorr, 3 How., 103; De KrafEt v. Barney, 2 Black, 704. 

The suspension of the writ of habeas corpus does not legalize whatever may be done dur¬ 
ing the suspension; it only takes from the individual one of the usual means of redress, but 
leaves the persons concerned in arrests and imprisonments to bear the responsibility if they 
prove illegal. In the United States the suspension is expressly forbidden, " unless when in 
cases of rebellion or invasion the public safety may require it." Const. U. S. art. 1, §9, cl. 
2. The power to suspend is legislative, and the president cannot exercise it except as 
authorized by law: Ex parte Merry man, 9 Am. Law Reg., 524; S. C., 14 Law Rep., (if. S.), 
78; 8.C., Taney, 246; McCall v. McDowell, 1 Abb., U. 8., 212; Ex parte Field, 5 Blatch. 
63. It is customary in Great Britain, after arrests have been made without express author¬ 
ity of law in times of great public disorder, to pass an act of indemnity to relieve parties 
•onsemed from the consequences of their unlawful action. 
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keeping a man against his will in a private house, putting him in the stocks, 
arresting or forcibly detaining him in the street, is an imprisonment. (£) And 
the law so much discourages unlawful confinement, that if a man is under duress 
of imprisonment , which we before explained to mean a compulsion by an illegal 
restraint of liberty, until he seals a bond or the like; he may allege this duress, 
[*1371 an( ^ avo ^ extorted bond. But if a man be lawfully imprisoned,*and, 
*- ^ either to procure his discharge, or on any other fair account, seals a bond 

or a deed, this is not by duress of imprisonment, and he is not at liberty to 
avoid it. (m) To make imprisonment lawful, it must either be by process 
from the courts of judicature, or by warrant from some legal officer having 
authority to commit to prison; which warrant must be in writing, under the 
hand and seal of the magistrate, and express the causes of the commitment, in 
order to be examined into, if necessary, upon a habeas corpus . If there be no 
cause expressed,the gaoler is not bound to detain the prisoner: (n) for the law 
judges, in this respect, saith Sir Edward Coke, like Festus the Roman governor, 
that it is unreasonable to send a prisoner, and not to signify withal the crimes 
alleged against him. 

A natural and regular consequence of this personal liberty is, that every 
Englishman may claim a right to abide in his own country so long as he 
pleases; and not to be driven from it unless by the sentence of the law. The 
king, indeed, by his royal prerogative, may issue out his writ ne exeat regnum , 
and prohibit any of his subjects from going into foreign parts without license. 
(o) This may be necessary for the public service and safeguard of the com¬ 
monwealth. But no power on earth, except the authority of parliament, can 
send any subject of England out of the land against his will; no, not even a 
criminal. For exile and transportation are punishments at present unknown 
to the common law; and, whenever the latter is now inflicted, it is either by 
the choice of the criminal himself to escape a capital punishment, or else by 
the express direction of some modern act of parliament. (17) To this purpose 
the great charter (p) declares, that no freeman shall be banished, unless by the 
judgment of his peers, or by the law of the land. And by the habeas corpus 
act, 31 Car. II, c. 2, (that second magna carta, and stable bulwark of our liber¬ 
ties,) it is enacted, that no subject of this realm, who is an inhabitant of Eng¬ 
land, Wales, or Berwick, shall be sent prisoner into Scotland, Ireland, Jersey, 
Guernsey, or places beyond the seas, (where *they cannot have the full 
L benefit and protection of the common law); but that all such imprison¬ 

ments shall be illegal; that the person who shall dare to commit another con¬ 
trary to this law, shall be disabled from bearing any office, shall incur the 
penalty of a praemunire, and be iucapable of receiving the King’s pardon: 
and the party suffering shall also have his private action against the person 
committing, and all his aiders, advisers and abettors; and shall recover treble 
costs; besides his damages, which no jury shall assess at less than five hundred 
pounds. 

The law in this respect is so benignly and liberally construed for the benefit 
of the subject, that, though within the realm the king may command the at¬ 
tendance and service of all his liegemen, yet he cannot send any man out of 
the realm, even upon the public service; excepting sailors and soldiers, the 
nature of whose employment necessarily implies an exception: he cannot even 

(0 2 Inst. 689. (m) 2 Inst. 482. (») Ibid. 62. 63. (o) F. N. B. 85. (p) C. 29. 


(17) Exile is said to have been first introduced as a punishment by stat. 39 Eliz. c. 4. See 
Barrington on Statutes, 269. Persons capitally convicted are frequently pardoned on con¬ 
dition of their being transported for life; and it has been held in the United States that the 
condition of voluntary exile might be lawfully attached to a pardou. People v. James, 2 
Caines, 57; Flavell’s Case. 8 \V. and 8., 197. So may the condition that a payment of 
money by the convict shall be made or secured. Rood v. Winslow, 2 Doug. (Mich.), 63. See 
United States v. Wilson, 7 Pet., 150; Haym v. United States, 7 Court of Claims Rep., 
443. 
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constitute ft man lord deputy or lieutenant of Ireland against his will, noi 
make him a foreign ambassador. (<^) For this might, in reality, be no morb 
than an honourable exile. 

III. The third absolute right, inherent in every Englishman, is that of prop¬ 
erty: which consists in the free use, enjoyment, and disposal of all his acquisi¬ 
tions, without any control or diminution, save only by the laws of the land. 
The origin of private property is probably founded in nature, as will be more 
fully explained in the second book of the ensuing commentaries: but certainly 
the modifications under which we at present find it, the method of conserving 
it in the present owner, and of translating it from man to man, are entirely 
derived from society; and are some of those civil advantages, in exchange for 
which every individual has resigned a part of his natural liberty. Ihe laws 
of England are therefore, in point of honour and justice, extremely watchful in 
ascertaining and protecting this right. Upon this principle the great charter 
(r) has declared that no freeman shall be disseised, or divested, of his freehold, 
or of his liberties, or free *customs but by the judgment of his peers, [-*1391 
or by the law of the land. (18) And by a variety of ancient statutes L -* 
(5) it is enacted that no man’s lands or goods shall be seized into the king’s 
hands, against the great charter, and the law of the land; and that no man 
shall be disinherited, nor put out of his franchises or freehold, unless he be 
duly brought to answer, and be forejudged by course of law; and if anything 
be done to the contrary it shall be redressed and holden for none. 

So great moreover is the regard of the law for private property, that it will 
not authorize the least violation of it; no, not even for the general good of 
the whole community. If a new road, for instance, were to be made through 
the grounds of a private person, it might perhaps be extensively beneficial to 
the public; but the law permits no man, or set of men to do this without con¬ 
sent of the owner of the land. In vain may it be urged, that the good of the 
individual ought to yield to that of the community; for it would be dangerous 
to allow any private man, or even any public tribunal, to be the judge of this 
common good, and to decide whether it be expedient or no. Besides the pub¬ 
lic good is in nothing more essentially interested, than in the protection of 
every individual’s private rights, as modelled by the municipal law. In this 
and similar cases the legislature alone can, and indeed frequently does inter¬ 
pose, and compel the individual to acquiesce. But bow does it interpose and 
compel ? Not by absolutely stripping the subject of his property in an arbi¬ 
trary manner; but by giving him a full indemnification and equivalent for the 
injury thereby sustained. The public is now considered as an individual, 
treating with an individual for an exchange. All that the legislature does is 
to oblige the owner to alienate his possessions for a reasonable price; and even 
this is an exertion of power, which the legislature indulges with caution, and 
which nothing but the legislature can perform. (19) 

( 3 ) 2 lost. (r) a 29. (j) 5 Edw. m, o. 9. 26 Edw. HE, St. 6 . a 4 . 28 Edw. HI, c. a 


(18) ** No person shall ... be deprived of life, liberty, or property without due process 
of law.” U. S. Const., Amendment V. “ No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws.” U. 8. Const., 
Amendment XIV. 

(19) The constitutions of the United States and of the several states forbid the taking of 
private property for public use without just compensation. It is well settled that govern¬ 
ment has no right to take the property of one citizen and transfer it to another, even on 
the making of full compensation. Beekman v. S. & S. R. R. Co., 3 Paige, 45; Hepburn’s 
Case, 3 Bland, 95; Pittsburg v. Scott, 1 Penn. St., 309; Matter of Albany St., 11 Wend., 
149; Cooper v. Williams, 5 Ohio, 892; Reeves v. Treasurer of Wood county, 8 Ohio St., 
833; Nesbitt v. Trumbo,. 39 Ill., 110; Osborn v. Hart, 24 Wis., 90; Bankhead v. Brown, 
25 Iowa, 540. The legislature has a right to determine, or to provide a tribunal for de¬ 
termining, the necessity of appropriating property for public purposes: Lyon v. Jerome, 
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r*'U0l *Nor is this the only instance in which the law of the land has 
-I postponed even publio necessity to the sacred and inviolable rights 
of private property. For no subject of England can be constrained to pay 
any aids or taxes, even for the defence of the realm or the support of govern¬ 
ment, but such as are imposed by his own consent, or that of his representa¬ 
tives in parliament. By the statute 25 Edw. I, c. 5 and 6, it is provided that 
the king shall not take any aids or tasks, but by the common assent of the 
realm. And what that common assent is, is more fully explained by 34 Edw, 
I, St. 4, c. 1, which (i) enacts, that no talliage or aid shall be taken without 
the assent of the archbishops, bishops, earls, barons, knights, burgesses, and 
other freemen of the land: and again by 14 Edw. Ill, St. 2, c. 1, the prelates, 
earls, barons, and commons, citizens, burgesses and merchants, shall not be 
charged to make any aid, if it be not by the common assent of the great men 
and commons in parliament. And as this fundamental law had been shame¬ 
fully evaded under many succeeding princes, by compulsive loans, and benevo¬ 
lences extorted without a real and voluntary consent, it was made an article in 
the petition of right, 3 Car. I, that no man shall be compelled to yield any gift, 
loan, or benevolence, tax, or such like charge, without common consent by act 
of parliament. And, lastly, by the statute 1 W. and M. St. 2, c. 2, it is declared, 
t hat levying money for or to the use of the crown, by pretence of prerogative, 

(£) See the introduction to the great charter (edit. Oxon.) sub anno 1297; wherein it is shewn that this 
statute de talLiagio non concedendo , supposed to have been made in 34 Edw. I, is in reality, nothing 
more than a sort of translation into Latin of the confirviatio cartarum t 25 Edw. I, which was originally 
published In the Norman language. 


26 Wend., 485; Ford v. Chicago & N. W. R. R. Co., 14 Wis., 609; Hays v. Risher, 32 
Penn. St., 169; North Missouri R. R. Co. v. Lackland, 25 Mo., 515; but on the question of 
the amount of compensation the owner has a right to require that an impartial tribunal be 

E rovided for its determination: Charles River Bridge v. Warren Bridge, 7 Pick., 344; 

ame Case, 11 Pet., 420; People v. Tallman, 36 Barb, 222; Boonville v. Ormrod, 26 Mo., 
193. Some of the state constitutions provide that compensation shall be first made, but in 
the absence of such provision it is sufficient if the means be provided by which the owner 
can, with certainty, obtain it. Bloodgood v. Mohawk & H. R. R. Co., 18 Wend., 9; Rex- 
ford v. Knight, 11 N.Y., 308; Taylor v. Marcy, 25 Ill., 518; Callison v. Hedrick, 15 Grat., 244; 
People v. Mich. S. R. R. Co., 3 Mich., 496; Charlestown Branch R. R. Co. v. Middlesex, 7 
Met., 78; Harper v. Richardson, 22 Cal., 251. Corporations for the construction of railroads, 
turnpikes and other improved highways may be adopted as public agencies, and may be 
authorized to take private property to themselves under the right of eminent domain, on 
obtaining the proper legislative authority. Beekman v. S. & S. R. R. Co,, 3 Paige, 43; 
Pratt v. Brown, 3 Wis., 603; Willson v. Blackbird Creek Marsh Co., 2 Pet., 245; Bona- 

S arte v. Camden & A. R. R. Co., 1 Baldw., 205; Swan v. Williams, 2 Mich., 427; Stevens v. 
[iddlesex Canal, 12 Mass., 466; Raleigh etc., R. R. Co. v. Davis, 2 Dev. and Bat., 451; 
Gilmer v. Lime Point, 18 Cal., 229. There has been some controversy whether the appro¬ 
priation of lands by the owners of mill sites in order to obtain power for manufacturing 
purposes, was to be regarded as a public purpose, so as to authorize the exercise of the right 
of eminent domain; but laws for this purpose have been sustained in some states. Wolcott 
W. M. Co. v. Upham, 6 Pick., 294; French v. Braintree Manuf. Co., 23 Pick., 216; Hazen 
v Essex Co., 12 Cush., 475; Harding v. Goodlett, 3 Yerg., 41; Tliien v. Yoegtlander, 3 
Wis., 461; Pratt v. Brown, Ibid ., 603. See People v. Salem, 20 Mich., 452; Olmstead v. 
Camp, 33 Conn., 532; Jordan v. Woodward, 40 Me., 317; Yenard v. Cross, 8 Kan., 248; 
Hankins v. Lawrence, 8 Blackf., 266; Great Falls Manuf. Co. v. Fernald, 47 N. H., 444; 
Mills on Eminent Domain, Sec. 15. 

But no man is entitled to compensation for merely incidental injuries which he may 
suffer in consequence of any lawful exercise of public powers. The discontinuance of a 
highway, for example, may diminish the value of property upon it; the building of one 
turnpike may decrease the tolls received on another; the grading of a street may impose 
additional burdens on adjacent owners, and so on; but all property is held subject to such 
incidents. Charles River Bridge v. Warren Bridge, 7 Pick., 344, and 11 Pet., 420. So if 
a great conflagration is raging, it may become necessary for the public authorities to destroy 
the buildings of private parties in order to stay its progress, and they will be justified by 
the great law of public necessity, and cannot be compelled to make compensation unless 
the statute provides for it. Stone v. New York, 26 Wend., 157; White v. Charleston, 2 
Hill (S. C ), 671; Dunbar v. San Francisco, 1 Cal., 355; Tavlor v. Plymouth, 8 Met., 462; 
American Print Works v. Lawrence, 21 N. J., 248, and 23 N. J., 590. 
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without grant of parliament, or for longer time, or in other manner, than the 
same is or shall be granted; is illegal. (20) 

In the three preceding articles we have taken a short view of the principal 
absolute rights which appertain to every Englishman. But in vain would these 
rights be declared, ascertained, and protected by the dead letter of the laws, if 
the *constitution had provided no other method to secure their actual r* 141 -i 
enjoyment. It has therefore established certain other auxiliary subor- j- J 
diuate rights of the subject, which serve principally as outworks or barriers to 
protect and maintain inviolate the three great and primary rights, of personal 
security, personal liberty, and private property. These are, 

1. The constitution, powers, and privileges of parliament; of which I shall 
treat at large in the ensuing chapter. 

2. The limitation of the king’s prerogative, by bounds so certain and noto¬ 
rious, that it is impossible he should either mistake or legally exceed them 
without the consent of the people. Of this, also, I shall treat in its proper 
place. The former of these keeps the legislative power in due health and vigor, 
so as to make it improbable that laws should be enacted destructive of general 
liberty: the latter is a guard upon the executive power by restraining it from 
acting either beyond or in contradiction to the laws, that are framed and estab¬ 
lished by the other. 

3. A third subordinate right of every Englishman is that of applying to the 

courts of justice for redress of injuries. Since the law is in England the 
supreme arbiter of every man’s life, liberty, and property, courts of justice must 
at all times be open to the subject, and the law be duly administered therein. 
The emphatical words of magna carta , (u) spoken in the person of the king, 
who in judgment of law (says Sir Edward Coke), (w>) is ever present and repeat¬ 
ing them in all his courts, are these: nulli vendemus, nulli negabimus, aut 
differ emus rectum vel justitiam: “and therefore every subject,” continues the 
same learned author, “for injury done to him in bonis y in terris, vel persona, 
by any other subject, be he ecclesiastical or temporal, without any exception, 
may take his remedy by the course of the law, and have justice and right for 
the injury done to him, freely without sale, fully without any denial, and speed¬ 
ily without delay.” It were endless to enumerate all the affirmative acts of 
parliament, *wherein justice is directed to be done according to the law r* 142 l 
of the land; and what that law is every subject knows, or may know, *- * 

if he pleases; for it depends not upon the arbitrary will of any judge, but is 
permanent, fixed, and unchangeable, unless by authority of parliament. I shall, 
however, just mention a few negative statutes, whereby abuses, perversions, or 


(u) c. «. 


(to) 2 Inst 55. 


(20) In the United States not only is the levy of taxes a legislative power, but it is subject 
to certain limitations which bind the legislature itself, and must be observed in all revenue 
laws. In the first place the 6tates must not tax the means or agencies whereby the United 
States performs its governmental functions, and on the other hand the United States must 
not tax the means or agencies whereby the several states perform their functions. McCulloch 
v. Maryland, 4 Wheat.. 810; Collector v. Day, 11 Wall., 113. In the next place all taxation 
must be for public purposes; and acts levying burdens for merely private purposes would 
be wholly inoperative and void. Loan Association v. Topeka, 20 Wall., 655; Opinions of 
Judges, 58 Me., 590. In the third place taxes must be,levied upon some prescribed rule of 
apportionment; for taxes are only proportional contributions which are demanded for the 
support of public authority; and it is apportionment which distinguishes them from law¬ 
less exactions. But though apportionment is essential, there is no requirement that taxation 
shall always be equal or always be just. Indeed, any such requirement would be futile. 
Legislation must select the subjects of taxation on reasons of general policy, and what it 
may seem wise and proper to tax at one time and for one purpose, it may be unwise and 
improper to tax at another time and for other purposes. Exemptions from taxation may 
also be made provided they are made by general law, and sometimes also by special law or 
contract wheD the state receives a consideration therefor. New Jersey v. Wilson, 7 Cranch, 
164; Salt Manuf.Co. v. East Saginaw, 13 Wall., 373. 
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delays of justice, especially by the prerogative, are restrained. It is ordained 
by magna carta (s) that no freeman shall be outlawed, that is, put out 
of the protection and benefit of the laws, but according to the law of the 
land. By 2 Edw, III, c. 8, and 11 Ric. II, c. 10, it is enacted, that no commands 
or letters shall be sent under the great seal, or the little seal, the signet, or privy 
seal, in disturbance of the law; or to disturb or delay common right! and, 
though such commandments should come, the judges shall not cease to do 
right; which is also made a part of their oath by statute 18 Edw. Ill, St. 4. 
And by 1 W. and M. St. 2, c. 2, it is declared, that the pretended power of sus^ 
pending, or dispensing with laws, or the execution of laws, by legal authority, 
without consent of parliament, is illegal. (21) ' ' ? 

Not only the substantial part, or judicial decisions, of the law, but also the 
formal part, or method of proceeding, cannot be altered but by parliament • 
for, if once those outworks were demolished, there would be an inlet to all 
manner of innovation in the body of the law itself. The king, it is true, may 
erect new courts of justice ; but then they must proceed according to the old 
established forms of the common law. For which reason it is declared, in the 
statute 10 Car. I, c. 10, upon the dissolution of the court of starchamber, that 
neither his majesty, nor his privy council, have any jurisdiction, power, or 
authority, by English bill, petition, articles, libel, (which were the course of 
proceeding in the starchamber, borrowed from the civil law,) or by any other 
arbitrary way whatsoever, to examine, or draw into question, determine, or 
dispose of the lands or goods of any subjects of this kingdom ; but that the 
same ought to be tried and determined in the ordinary courts of justice, and 
by course of law . 

r* 143 l 4 ‘ there should happen any uncommon injury, or infringement of 

L J the rights before mentioned, which the ordinary course of law is too 
defective to reach, there still remains a fourth subordinate right, appertaining 
to every individual, namely, the right of petitioning the king, or either house 
of parliament, for the redress of grievances. (22) In Russia we are told (y) 
that the Czar Peter established a law, that no subject might petition the throne 
till he had first petitioned two different ministers of state. In case he obtained 
justice from neither, he might then present a third petition to the prince; but 
upon pain of death, if found to be in the wrong: the consequence of which 
was, that no one dared to offer such third petition; and grievances seldom fall¬ 
ing under the notice of the sovereign, he had little opportunity to redress them. 
The restrictions, for some there are, which are laid upon petitioning in England, 
are of a nature extremely different ; and, while they promote the spirit of 
peace, they are no check upon that of liberty. Care only must be taken, lest, 
under the pretence of petitioning, the subject be guilty of any riot or tumult, 
as happened in the opening of the memorable parliament in 1640 : and, to 
prevent this, it is provided by the statute 13 Car. II, St. 1, c. 5, that no petition 
to the king, or either house of parliament, for any alteration in church or state, 
shall be signed by above twenty persons, unless the matter thereof be approved 
by three justices of the peace, or the major part of the grand jury (23) in the 

(*) a 29. (V) Montesq. Sp. L. xil, 28. 


(21) See the case of the Seven Bishops, and note thereto. Broom’s Const. L. 408, 493. 

(22) This right is guaranteed by the third amendment to the constitution of the United 
States. For discussions in congress respecting it, see Benton’s Abridgment of Debates, v. 
rr, 57 to 00. 182 to 188, 209, 430 to 444; v. i, 397; v. in, 660 to 079, 705 to 743; v. xui, 5 to 
28, 260 to 290, 557 to 562. 

(23) There may be two sound reasons for forbidding the presentation of petitions with 
vast numbers of names upon them ; one that the petitioners are likely, especially if the 
subject of the petition is one in respect to which the public mind is excited, to come in great 
numbers before the parliament, in order to impress that body with their earnestness and de¬ 
termination when the presentation takes place, as they did iQ 1780 under the leadership of 
Lord George Gordon; and the other, that signatures to such petitions are often to a large 
extent fictitious or fraudulent, from the impossibility, even if the promoters are honest, of 
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country ; and in London by the lord mayor, aldermen, and common council ; 
nor shall any petition be presented by more than ten persons at a time. But, 
under these regulations, it is declared by the statute 1 W. and M. St. 2, c. 2, 
that the subject hath aright to petition; and that all commitments and prose¬ 
cutions for such petitioning are illegal. 

5. The tilth and last auxiliary right of the subject, that I shall at present 
mention, is that of having arms for their defence, suitable to their condition 
and degree, and such as are ^allowed by law.( 24 ) Which is also declared 
by the same statute, 1 W. and M. St. 2, c. 2, and is indeed a public allow¬ 
ance, under due restrictions, of the natural right of resistance and self-preser¬ 
vation, when the sanctions of society and laws are found insufficient to restrain 
the violence of oppression. 

In these several articles consist the rights, or, as they are frequently termed, 
the liberties of Englishmen: liberties more generally talked of than thoroughly 
undestood; and yet highly necessary to be perfectly known and considered by 
every man of rank and property, lest his ignorance of the points whereon they 
are founded should hurry him into faction and licentiousness on the one hand, 
or a pusillanimous indifference and criminal submission on the other. And we 
have seen that these rights consist, primarily, in the free enjoyment of personal 
security, of personal liberty, and of private property. So long as these remain 
inviolate, the subject is perfectly free; for every species of compulsive tyranny 
and oppression must act in opposition to one or other of these rights, having 
no other object upon which it can possibly be employed. To preserve these 
from violation, it is necessary that the constitution of parliament be supported 
in its full vigour; and limits, certainly known, be set to the royal prerogative. 
And, lastly, to vindicate these rights, when actually violated or attacked, the 
subjects of England are entitled, in the first place, to the regular administration 
and free course of justice in the courts of law; next, to the right of petitioning 
the king and parliament for redress of grievances; and lastly, to the right of 
having and using arms for self-preservation and defence. And all these rights 
and liberties it is our birthright to enjoy entire ; unless where the laws of our 
country have laid them under necessary restraints: restraints in themselves so 
gentle and moderate, as will appear, upon farther inquiry, that no man of sense 
or probity would wish to see them slackened. For all of us have it in our choice 
to do everything that a good man would desire to do ; and are restrained from 
nothing but what would be pernicious either to ourselves or our fellow citizens. 
So that this review *of our situation may fully justify the observation 
of a learned French author, who indeed generally both thought and *• 
wrote in the spirit of genuine freedom, (z) and who hath not scrupled to pro¬ 
fess, even in the very bosom of his native country, that the English is the only 

(r) Montesq. Spirit of Laws xi, 5. 



keeping proper watch over them. Every one must exercise his right of petition under the 
rules established for the protection of the public order ; and any regulations are admissible 
that do not deprive the right of its substantial purpose. Among these may well be such as 
shall guard against violence and confusion in their presentation, and facilitate the discovery 
of frauds, if any are attempted. 

The right of petition is not limited to addresses to the legislative authority, but extends to 
all proper representations to persons in authority. Kershaw v. Bailey, 1 Exch., 743; 
Bradley v. Heath, 12 Pick., 103. A petition not made in good faith, but for the purpose of 
making an unfounded accusation, is a libel. Gray v. Pentland, 2 Serg. & R, 23 ; State v. 
Burnham, 9 N. H. t 34; Howard v. Thompson, 21 Wend., 319. 

(24) In the United States this right is preserved by express constitutional provisions. But 
it extends no further than to keep and bear those arms which are suited and proper for the 
general defense of the community against invasion and oppression, and it does not include 
the carrying of such weapons as are specially suited for deadly individual encounters, and 
therefore the carrying of these, concealed, may be prohibited. Andrews v. State. 3 Heisk., 
166 ; Carroll v. State, 28 Ark., 99; Fife v. State, 31 Ark., 455; Cooley, Const. Lim. 4th ed. 
433-4 and note ; English v. State, 35 Texas, 472 ; S. C., 14 Am Rep. 374 and note. 
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nation in the world where political or civil liberty is the direct end of its con¬ 
stitution. Recommending therefore, to the students in our laws a farther and 
more accurate search into this extensive and important title, I shall close my 
remarks upon it with the expiring wish of the famous Father Paul to his 
country, “Esto peepetua!” 


CHAPTER IL 

OF THE PARLIAMENT. 


We are next to treat of the rights and duties of persons, as they are members 
of society, and stand in various relations to each other. These relations are 
either public or private: and we will first consider those that are public. 

The most universal public relation, by which men are connected together, is 
that of government; namely, as governors and governed; or, in other words, as 
magistrates and people. Of magistrates, some also are supreme , in whom the 
sovereign power of the state resides ; others are subordinate, deriving all their 
authority from the supreme magistrate, accountable to him for their conduct, 
and acting in an inferior secondary sphere. 

In all tyrannical governments, the supreme magistracy, or the right both of 
making and of enforcing the laws, is vested in one and the same man, or one 
and the same body of men; and wherever these two powers are united together, 
there can be no public liberty. The magistrate may enact tyrannical laws, and 
execute them in a tyrannical manner, since he is possessed, in quality of dispenser 
of justice, with all the power which he, as legislator, thinks proper to give him¬ 
self. But, where the legislative and executive authority are in distinct hands, 
the former will take care not to entrust the latter with so large a power as may 
tend to the subversion of its own independence, and therewith of the liberty of 
the subject. With us, therefore, in England, this supreme power is divided into 
r* 14*71 *two branches; the one legislative, to wit, the parliament, consisting of 
L J king, lords, and commons ; the other executive, consisting of the king 
alone. It will be the business of this chapter to consider the British parliament, 
in which the legislative power, and (of course) the supreme and absolute author¬ 
ity of the state, is vested by our constitution. 

The original or first institution of parliament is one of those matters which 
lies so far hidden in the dark ages of antiquity, that the tracing of it out is a 
thing equally difficult and uncertain. (1) The word parliament itself (parle- 
ment or colloquium , as some of our historians translate it,) is comparatively of 
modern date ; derived from the French, and signifying an assembly that met 
and conferred together. It was first applied to general assemblies of the states 
under Louis VII, in France, about the middle of the twelfth century, (a) But 
it is certain that, long before the introduction of the Norman language into 
England, all matters of importance were debated and settled in the great coun¬ 
cils of the realm : a practice which seems to have been universal among the 
northern nations, particularly the Germans, (6) and carried by them into all the 
countries of Europe, which they overran at the dissolution of the Roman empire: 
relics of which constitution, under various modifications and changes, are still 
to be met with in the diets of Poland, Germany, and Sweden, and the assembly 

(а) Mod. Un. Hist. xxtlL 307. The first mention of It In our statute law Is In the preamble to the statute 
of Westm. 1. 8 Edw. I, A. D. 1272. 

(б) De minoritru « rebus principes consultant, de majoribus omnes . Tao. de mor. Germ* c. 1L 


(1) The gradual development of representative institutions in England is shown in the 
standard works of Stubbs, Hal lam, May and Todd, and in many others. 
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of the estates in France ; (c) for what is there now called the parliament is only 
the supreme court of justice, consisting of the peers, certain dignified ecclesias¬ 
tics, and judges, which neither is in practice, nor is supposed to be in theory, 
a general council of the realm. 

With us in England this general council hath been held immemorially under 
the several names of michel-synoth or great council, michel-gemote, or great meet¬ 
ing, and more ^frequently wittena-g emote , or the meeting of wise men. r* 148 1 
It was also styled in Latin, commune concilium regni , magnum concilium *• -* 

regis 9 curia magna, conventus magnatum vel procerum , assisa generality and 
sometimes communitas regni Anglim . ( d ) We have instances of its meeting 
to order the affairs of the kingdom, to make new laws, and to mend the old, 
or, as Fleta (e) expresses it, “ novis injuriis emersis nova constituere remedia ,” 
so early as the reign of Ina, king of the West Saxons, Off a, king of the 
Mercians, and Ethelbert, king of Kent, in the several realms of the heptarchy. 
And, after their union, the Mirror (f) informs us, that King Alfred ordained 
for a perpetual usage, that these councils should meet twice in the year, or 
oftener, if need be, to treat of the government of God’s people; how they 
should keep themselves from sin, should live in quiet, and should receive right. 
Our succeeding Saxon and Danish monarchs held frequent councils of this 
sort, as appears from their respective codes of laws; the titles whereof usually 
speak them to be enacted, either by the king with the advice of his wittena- 
gemote, or wise men, as u hcec sunt instituta , quee Edgaris rex consilio sapientum 
quorum instituit; ” or to be enacted by those sages with the advice of the 
king, as. “ hcec sunt judicia, ques sapientes consilio regis Ethelstani instituerunt /” 
or lastly, to be enacted by them both together, as, “ hcec sunt institut tones, quas 
rex Edmundus et episcopi sui cum sapientibus suis instituerunt .” 

There is also no doubt but these great councils were occasionally held under 
the first princes of the Norman line. Glanvil, who wrote in the reign of 
Henry the Second, speaking of the particular amount of an amercement in the 
sheriff’s court, says, it had never been yet ascertained by the general assize, or 
assembly, but was left to the custom of particular counties. ( g ) Here the 
general assize is spoken of as a meeting well known, and its statutes or decisions 
are put in *a manifest contradistinction to custom, or the common law. r 
And in Edward the Third’s time an act of parliament, made in the J 

reign of William the Conqueror, was pleaded in the case of the abbey of St. 
EdmundVbury, and judicially allowed by the court. (A) 

Hence it indisputably appears, that parliaments, or general councils, are 
coeval with the kingdom itself. How these parliaments were constituted and 
composed, is another question, which has been matter of great dispute among 
our learned antiquaries; and, particularly, whether the commons were sum¬ 
moned at all; or, if summoned, at what period they began to form a distinct 
assembly. But it is not my intention here to enter into controversies of 
this sort. I hold it sufficient that it is generally agreed, that in the main the 
constitution of parliament, as it now stands, was marked out so long ago as the 
seventeenth year of King John, A. D. 1215, in the great charter granted by 
that prince; wherein he promises to summon all archbishops, bishops, abbots, 
earls, and greater barons, personally; and all other tenants in chief under the 
crown, by the sheriff and bailiffs; to meet at a certain place, with forty days’ 
notice to assess aids and scutages when necessary. And this constitution has 
subsisted in fact at least from the year 1200, 49 Hen. HI: there being still 
extant writs of that date, to summon knights, citizens, and burgesses, to 
parliament. I proceed therefore to inquire wherein consists this constitution 
of parliament, as it now stands, and has stood for the space of at least five 

(e) These were assembled for the last time, A D. 1501 (see Whitelocke, of Pari. c. 72.) or according to 
Bobertaon, A D. 1614. (Hist. Cha. V. 1, 869.) 

(d) Glanril, I. 18. e. 92. 1. 9. c. 10.—Pref. 9 Rep —2 Inst. 626. (e) L. 2. c. 2. (/) C. 1. § 3. 

ig) Quanta e§ee debeat per nullam aseisam generalem determinatum eat. Bed pro contfuetudine 
1 •- oomitatuum debetur. 1. 9. c. 10. (A) Year book, 21 Ed w. iff 60. 
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hundred years. And in the prosecution of this inquiry, I shall consider, first, 
the manner and time of its assembling: secondly, its constituent parts: thirdly, 
the laws and customs relating to parliament, considered as one aggregate 
body: fourthly and fifthly, the laws and customs relating to each house, 
separately and distinctly taken: sixthly, the methods of proceeding, and of 
making statutes, in both houses: and lastly, the manner of the parliament’s 
adjournment, prorogation and dissolution. 

r* 150 l marmer an< ^ time of assembling. The parliament is 

*- J regularly to be summoned by the king’s writ or letter, issued out of 
chancery by advice of the privy council, at least forty days before it begins to 
sit. (2) It is a branch of the royal prerogative, that no parliament can be 
convened by its own authority, or by the authority of any, except the king 
alone. And this prerogative is founded upon very good reason. For, sup¬ 
posing it had a right to meet spontaneously, without being called together, it 
is impossible to conceive that all the members, and each of the houses, would 
agree unanimously upon the proper time and place of meeting; and if half the 
members met, and half absented themselves, who shall determine which is 
really the legislative body, the part assembled, or that which stays away ? It 
is therefore necessary that the parliament should be called together at a 
determinate time and place : and highly becoming its dignity and inde¬ 
pendence, that it should be called together by none but one of its own 
constituent parts : and, of the three constituent parts, this office can only 
appertain to the king; as he is a single person, whose will may be uniform 
and steady; the first person in the nation, being superior to both houses in 
dignity; and the only branch of the legislature that has a separate existence, 
and is capable of performing any act at a time when no parliament is in 
being, (i) Nor is it an exception to this rule that, by some modern statutes, 
on the demise of a king or queen, if there be then no parliament in being, the 
last parliament revives, and is to sit again for six months, unless dissolved by 
the successor: for this revived parliament must have been originally summoned 
by the crown. 

r*i n *It is true, that by a statute, 16 Car. I, c. 1, it was enacted, that if 
*- J the king neglected to call a parliament for three years, the peers might 
assemble and issue out writs for choosing one; and, in case of neglect of the 
peers, the constituents might meet and elect one themselves. But this, if ever 
put in practice, would have been liable to all the inconveniences I have just 
now stated; and the act itself was esteemed so highly detrimental and 
injurious to the royal prerogative, that it was repealed by statute 16 Car. II, 
c. 1. From thence therefore no precedent can be drawn* 

It is also true, that the convention-parliament, which restored King Charles 
the Second, met above a month before his return; the lords by their own 
authority, and the commons, in pursuance of writs issued in the name of the 
keepers of the liberty of England, by authority of parliament: and that the 
said parliament sat till the twenty-ninth of December, full seven months after 
the restoration; and enacted many laws, several of which are still in force. 
But this was for the necessity of the thing, which supersedes all law; for if 
they had not so met, it was morally impossible that the kingdom should have 
settled in peace. And the first thing done after the king’s return was to pass 
an act declaring this to be a good parliament, notwithstanding the defect of 

(f) By motives somewhat similar to these the republic of Venice was actuated, when towards the end of 
the seventh century it abolished the tribunes of the people, who were annually chosen by the several dis¬ 
tricts of the Venetian territory, and constituted a doge in their stead; In whom the executive power of the 
state at present resides. For which their historiaus have assigned these, as the principal reasons. 1. The 
propriety of having the executive power a part of the legislative, or senate; to which the former annual 
magistrates were not admitted. 2. The necessity of having a single person to convoke the great council 
when separated. (Mod. Un. Hist, xxvll, 15.) 


(2) The period was at one time fifty days, but is now reduced to thirty -five. Stat. 15 Vic., 

c. 23. 
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the king's writs, (k) So that, as the royal prerogative was chiefly wounded 
by their so meeting, and as the king himself, who alone had a right to object, 
consented to waive the objection, this cannot be drawn into an example in 
prejudice of the rights of the crown. Besides we should also remember, that 
it was at that time a great doubt among the lawyers, ( l) whether even this 
healing act made it a good parliament; and held by very many in the negative: 
though it seems to have been too nice a scruple. And yet, out of abundant 
caution, it was thought necessary to confirm its acts in the next parliament, by 
statute 13 Car. II, c. V, and c. 14. 

*It is likewise true, that at the time of the revolution, A. D. 1688, the r*j 52 1 
lords and commons by their own authority, and upon the summons of * 

the prince of Orange, (afterwards King William,) met in a convention, and 
therein disposed of the crown and kingdom. But it must be remembered, that 
this assembling was upon a like principle of necessity as at the restoration; 
that is, upon a full conviction that King James the Second had abdicated the 
government and that the throne was thereby vacant: which supposition of the 
individual members was confirmed by their concurrent resolution, when they 
actually came together. And in such a case as the palpable vacancy of a 
throne it follows ex necessitate rei y that the form of the royal writs must be 
laid aside, otherwise no parliament can ever meet again. For, let us put an¬ 
other possible case, and suppose, for the sake of argument, that the whole 
royal line should at any time fail and become extinct, which would indisput¬ 
ably vacate the throne; in this situation it seems reasonable to presume, that 
the body of the nation, consisting of lords and commons, would have a right 
to meet and settle the government; otherwise there must be no government at 
all. And upon this and no other principle did the convention in 1688 assemble. 
The vacancy of the throne was precedent to their meeting without any royal 
summons, not a consequence of it. They did not assemble without writ, and 
then make the throne vacant; but the throne being previously vacant by the 
king’s abdication, they assembled without writ, as they must do if they assem¬ 
bled at all. Had the throne been full, their meeting would not have been 
regular; but as it was really empty, such meeting became absolutely necessary. 
And accordingly it is declared by statute 1 W. and M. St. 1 , c. 1 , that this 
convention was really the two houses of parliament, notwithstanding the want 
of writs or other defects of form. So that notwithstanding these two capital 
exceptions, which were justifiable only on a principle of necessity, (and each of 
which by the way, induced a revolution in the government,) the rule laid down 
is in general certain, that the king, only, can convoke a parliament. 

*And this by the ancient statutes of the realm (m) he is bound to do r* 
every year, or oftener, if need be. Not that he is, or ever was, obliged -* 

by these statutes to call a new parliament every year; but only to permit a 
parliament to sit annually for the redress of grievances, and dispatch of busi¬ 
ness, if need be. (3) These last words are so loose and vague, that such of our 
monarchs as were inclined to govern without parliaments, neglected the con¬ 
voking them sometimes for a very considerable period, under pretence that 
there was no need of them. But, to remedy this, by the statute 16 Car. II, c. 
1 , it is enacted, that the sitting and holding of parliaments shall not be inter¬ 
mitted above three years at the most. And by the statute 1 W. and M. St. 2, 
c. 2, it is declared to be one of the rights of the people, that for redress of 
all grievances, and for the amending, strengthening and preserving the laws, 


(fc) Stat. 12 Car. H, c. 1. 


(2) 1 Sid. 1. 


(m) 4 Edw. HI. c. 14. 86 Edw. IIL c. 10. 


(3) In the following reigns the longest durations and intermissions were nearly as follows: 

Durations. Intermissions. Durations. Intermissions. 


Henry VIII. 6 years. 0 years. 

Eliz. 11 do 4 do 

Ch. I . 8 do 12 do 


Vol. I—13 


Edw. VI. 4 years. — years. 

Jas. 1. 9 do 6 do 

Chas. II.17 do 4 do 
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parliaments ought to be held frequently . And this indefinite frequency is 
again reduced to a certainty by statute 6 W. and M. c. 2, which enacts, as the 
statute of Charles the Second had done before, that a new parliament shall be 
called within three years (?i) after the determination of the former. (4) 

II. The constituent parts of a parliament are the next objects of our in¬ 
quiry. And these are the king’s majesty, sitting there in his royal political 
capacity, and the three estates of the realm; the lords spiritual, the lords tem¬ 
poral, (who sit, together with the king, in one house) and the commons, who 
sit by themselves in another. And the king, and these three estates, together, 
form the great corporation or body politic of the kingdom, (o) of which the 
king is said to be caput, principium, etfinis. For upon their coming together 
the king meets them either in person or by representation; without which 
there can be no beginning of a parliament; {p) and he also has alone the power 
of dissolving them. 

[*1541 *It is highly necessary for preserving the balance of the constitu- 
L J tion, that the executive power should be a branch, though not the 
whole, of the legislative. The total unison of them, we have seen, would be 
productive of tyranny; the total disjunction of them for the present would in 
the end produce the same effects, by causing that union against which it seems 
to provide. The legislative would soon become tyrannical, by making con¬ 
tinual encroachments, and gradually assuming to itself the rights of the execu¬ 
tive power. 

Thus the long parliament of Charles the First, while it acted in a constitu¬ 
tional manner, with the royal concurrence, redressed many heavy grievances, 
and established many salutary laws. But when the two houses assumed the 
power of legislation, in exclusion of the royal authority, they soon after 
assumed likewise the reins of administration; and, in consequence of these 
united powers overturned both church and state, and established a worse 
oppression than any they pretended to remedy. To hinder therefore any such 
encroachments, the king is himself a part of the parliament: and, as this is the 
reason of his being so, very properly, therefore the share of legislation, which 
the constitution has placed in the crown, consists in the power of rejecting 
rather than resolving; this being sufficient to answer the end proposed. For 
we may apply to the royal negative in this instance, what Cicero observes of 
the negative of the Roman tribunes, that the crown has not any power of 
doing wrong, but merely of preventing wrong from being done, (q) The 
crown cannot begin of itself any alterations in the present established law; 
but it may approve or disapprove of the alterations suggested and consented 
to by the two houses. The legislative therefore cannot abridge the executive 
power of any rights which it now has by law, without its own consent; since 
the law must perpetually stand as it now does, unless all the powers will agree 
to alter it. And herein indeed consists the true excellence of the English gov- 
r * ernment, that all the parts of it form a mutual *check upon each otiier. 

*- J In the legislature, the people are a check upon the nobility, and the 
nobility a check upon the people; by the mutual privilege of rejecting what 
the other has resolved: while the king is a check upon both, which preserves 
the executive power from encroachments. And this very executive power is 
again checked and kept within due bounds by the two houses, through the 

(n) This is the same period that is allowed In Sweden for intermitting their general diets, or parliamen¬ 
tary assemblies: Mod. Un. Hist, xxxiii, 15. 

(o) 4 Inst. 3. 2. Stat. Eliz. c. 8. Hale, of Pari. 1. (©) 4 Inst. 6. 

(o) Sulla—plebis uua lege injuries faciendCB potestalem ademit , auxilii ferendi reliquit. De 
LUS.9. 


(4) As the supplies and the mutiny act are voted for a year only, an annual session of 
parliament is a necessity. 

The congress of the United States is required by the constitution to assemble at least once 
in every year: Art. 1, sec. 4; and the president may besides, on extraordinary occasions 
convene both houses or cither of them. Art. 2, see. 3. 
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privilege they have of inquiring 1 into, impeaching and punishing the conduct 
(not indeed of the king, (r) which would destroy his constitutional independ¬ 
ence; but, which is more beneficial to the public) of his evil and pernicious 
counsellors. Thus every branch of our civil polity supports and is supported, 
regulates, and is regulated by the rest: for the two houses naturally drawing 
in two directions of opposite interest, and the prerogative in another still dif¬ 
ferent from them both, they mutually keep each other from exceeding their 
proper limits; while the whole is prevented from separation and artificially 
connected together by the mixed nature of the crown, which is a part of the 
legislature, aud the sole executive magistrate. Like three distinct powers in 
mechanics, they jointly impel the machine of government in a direction differ¬ 
ent from what either, acting by itself, would have done; but at the same time 
in a direction partaking of each, and formed out of all; a direction which con¬ 
stitutes the true line of the liberty and happiness of the community. (5) 

Let us now consider these constituent parts of the sovereign power, or par¬ 
liament, each in a separate view. The king’s majesty will be the subject of 
the next, and many subsequent chapters, to which we must at present refer. 

The next in order are the spiritual lords. These consist of two archbishops 
and twenty-four bishops, (6) and, at the dissolution of monasteries by Henry 
Vni, consisted likewise of twenty-six mitred abbots, and two priors: ( 5 ) a very 
considerable body, and in those times equal in number to the temporal nobility. 
(£) All these hold, or are supposed to hold, ^certain ancient baronies 
under the king; for William the Conqueror thought proper to change *- -* 

the spiritual tenure of frankalmoign, or free alms, under which the bishops 
held their lands during the Saxon government, into the feudal or Norman 
tenure by barony, which subjected their estates to all civil charges and assess¬ 
ments, from which they were before exempt: ( u ) and, in right of succession to 
those baronies, which were unalienable from their respective dignities, the 
bishops and abbots were allowed their seats in the house of lords, (a;) But 
though these lords spiritual are, in the eye of the law, a distinct estate from 
the lords temporal, and are so distinguished in most of our acts of parliament, 
yet, in practice, they are usually blended together under the one name of the 
lords; they intermix in their votes; and the majority of such intermixture 
joins both estates. And from this want of a separate assembly and separate 
negative of the prelates, some writers have argued (y) very cogently, that the 
lords spiritual and temporal are now, in reality, only one estate, (z) which is 
unquestionably true in every effectual sense, though the ancient distinction be¬ 
tween them still nominally continues. For if a bill should pass their house, 


(r) Stafc. 12 Car. IL c. 80. 

(*; Seld. tit. hon. 2. 5. 27. (0 Co. Lltt. 07. 

(x\ Glanv. 7. 1 . Co. Litt. 07. Seld. tit. hon. 2. 6 . 10. 

(y) Whitelocke on Fariiam. c. 72. Warburt. Alliance, b. 2, a 8. 


(u) Glib. Hist. Exch. 65. Spelm. W. X B9L 
(*) Dyer, 60. 


(5) That little is left of this theoretical equilibrium of powers is made apparent when¬ 
ever a decided difference in opinion is found to exist between the crown or the lord 9 or 
both on one side, and the commons on the other, on any subject of great public interest; 
such, for example, as that of the reform bill of 1832, or the Dish Church disestablishment 
bill, 1869, or the Dish land bill, 1881. Invariably, if the commons insist, the crown and 
the lords must yield. It is now an inflexible principle that the ministry must have the 
confidence of the controlling majority in the commons; and when this confidence is lost, 
it must make way for others, unless the crown shall permit a dissolution of the parliament 
in order to gather the opinion of the people in a new election. The veto power is now 
practically obsolete. Singularly enough, while the house of commons has thus become 
the dominant authority in Great Britain, the tendency in the United States has been in ex¬ 
actly the opposite direction, the control of public patronage by the president and senate 
having done much to advance the power of those branches of the government, at the ex¬ 
pense of the popular house. 

(6) On the union with Ireland an addition of four representative peers (one archbishop 
and three bishops) was made for that kingdom, but by the disestablishment of the Irish 
Church these bishoprics ceased to exist. 
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there is no doubt of its validity, though every lord spiritual should vote against 
it; of which Seldcn, (a) and Sir Edward Coke, ( b ) give many instances: as on 
the other hand, I presume it would be equally good, if the lords temporal 
present were inferior to the bishops in number, and every one of those tem¬ 
poral lords gave his vote to reject the bill; though Sir Edward Coke seems to 
doubt (c) whether this would not be an ordinance ,, rather than an act, of par¬ 
liament. 

r* 157 l lords temporal consist of all the peers of the realm (7) (the 

L -» bishops not being in strictness held to be such, but merely lords of 
parliament) (cZ) by whatever title of nobility distinguished, dukes, marquises, 
earls, viscounts, or barons; of which dignities we shall speak more hereafter. 
Some of these sit by descent, as do all ancient peers; some by creation, as do 
all new-made ones; others, since the union with Scotland, by election, which is 
the case of the sixteen peers, who represent the body of the Scots nobility. (8) 
Their number is indefinite, and may be increased at will by the power of the 
crown; (9) and once, in the reign of Queen Anne, there was an instance of 
creating no less than twelve together; in contemplation of which, in the reign 
of King George the First, a bill passed the house of lords, and was counte¬ 
nanced by the then ministry, for limiting the number of the peerage. This 
was thought, by some, to promise a great acquisition to the constitution, by 
restraining the prerogative from gaining the ascendant in that august assembly, 
by pouring in at pleasure an unlimited number of new-created lords. But the 
bill was ill-relished, and miscarried in the house of commons, whose leading 
members were then desirous to keep the avenues to the other house as open 
and easy as possible. 

The distinction of rank and honours is necessary in every well-governed 
state, in order to reward such as are eminent for their services to the public, in 
a manner the most desirable to individuals, and yet without burden to the 
community; exciting thereby an ambitious yet laudable ardor, and generous 
emulation, in others: and emulation, or virtuous ambition, is a spring of action, 
which, however dangerous or invidious in a mere republic, or under a despotic 
sway, will certainly be attended with good effects under a free monarchy, 
where, without destroying its existence, its excesses may be continually re¬ 
strained by that superior power, from which all honour is derived. Such a 
spirit, when nationally diffused, gives life and vigour to the community; it sets 
r * all the wheels of government in motion, *which, under a wise regula- 
L J tor, may be directed to any beneficial purpose; and thereby every in¬ 
dividual may be made subservient to the public good, while he principally 
means to promote his own particular views. A body of nobility is also more 
peculiarly necessary in our mixed and compounded constitution, in order to 
support the rights of both the crown and the people, by forming a barrier to 

(а) Baronage, p. I, c. 6. The act of uniformity, 1. Eliz. c. 2, was passed with the dissent of all the bish¬ 
ops. (Gibs, codex, 286.) and therefore the style of lords spiritual is omitted throughout the whole. 

(б) 2 Inst. 585, 6. 7. See Keilw. 184, where it is holden by the judges. 7 Hen. VlIIj that the king may 

hold parliament without any spiritual lords. This was also exemplified in fact, in the two first parlia¬ 
ments of Charles II, wherein no oisbops were summoned, till after the repeal of the statute 16 Car. I, c. 
27, by statute 13 Car. II, St. 1, o. 2. (c) 4 Inst. 25. (d) Staundford, P. C. 153. 


(7) As to the Irish representation in the house of lords, see ante, p. 104, note. 

(8) These sit for one parliament only: the Irish peers for life. 

(9) The reader will remember the carrying of the reform bill of 1832, by the threat of 
creating a sufficient number of peers to overcome the adverse majority in that body. See 
May’s Const. Hist. c. 6. This, however, was an extreme measure, and was regarded at the 
time as extra-constitutional, and only to be resorted to in order to avert the imminent dan¬ 
ger of civil commotions. Mr. Amos says, “It has been resorted to, actually or by threat, 
only in seasons of great political discord, and discloses a feature of the constitution which 
it is difficult to harmonize with the recognized independence of the different branches of 
the legislature, and which, if it reappears in the future, will take more and more the char¬ 
acter of a revolutionary act, and less and less that of an orderly constitutional process:" 
Fifty Years of the British Const., § 2. 
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withstand the encroachments of both. It creates and preserves that gradual 
scale of dignity, which proceeds from the peasant to the prince; rising like a 
pyramid from a broad foundation and diminishing to a point as it rise9. it is 
this ascending and contracting proportion that adds stability to any govern¬ 
ment; for when the departure is sudden from one extreme to another, we may 
pronounce that state to be precarious. The nobility, therefore, are the pillars 
which are reared from among the people more immediately to support the 
throne; and if that falls, they must also be buried under its ruins. Accord¬ 
ingly, when in the last century the commons had determined to extirpate mon¬ 
archy, they also voted the house of lords to be useless and dangerous. And 
siuce titles of nobility are thus expedient in the state, it is also expedient t^at 
their owners should form an independent and separate branch of the legisla¬ 
ture. If they were confounded with the mass of the people, and like them 
had only a vote in electing representatives, their privileges would soon be 
borne down and overwhelmed by the popular torrent, which would effectually 
level all distinctions. It is therefore highly necessary that the body of nobles 
should have a distinct assembly, distinct deliberations, and distinct powers 
from the commons. 

The commons consist of all such men of property in the kingdom as have 
not seats in the house of lords; every one of which has a voice in parliament, 
either personally, or by bis representatives. In a free state every man, who is 
supposed a free agent, ought to be in some measure bis own governor; and 
therefore a branch at least of the legislative power should reside in the whole 
body of the people. And this power, when the territories of the state are 
small and its citizens easily known, should be exercised by the people *in r* 
their aggregate or collective capacity, as was wisely ordained in the J 

petty republics of Greece, and the first rudiments of the Roman state. But 
this will be highly inconvenient, when the public territory is extended to any 
considerable degree, and the number of citizens is increased. Thus when, 
after the social war, all the burghers of Italy were admitted free citizens of 
Rome, and each had a vote in the public assemblies, it became impossible to 
distinguish the spurious from the real voter, and from that time all elections 
and popular deliberations grew tumultuous and disorderly; which paved the 
way for Marius and Sylla, Pompey and Caesar, to trample on the liberties of 
their country, and at last to dissolve the commonwealth. In so large a state 
as ours, it is therefore very wisely contrived that the people should do that by 
their representatives, which it is impracticable to perform in person; represen¬ 
tatives, chosen by a number of minute and separate districts, wherein all the 
voters are, or easily may be, distinguished. The counties are therefore repre¬ 
sented by knights, elected by the proprietors of lands; the citizens and 
boroughs are represented by citizens and burgesses, chosen by the mercantile 
part, or supposed trading interest of the nation; much in the same manner as 
the burghers in the diet of Sweden are chosen by the corporate towns, Stock¬ 
holm sending four, as London does with us, other cities two, and some only 
one. (e) The number of English representatives is 513, and of Scots 45; in 
all 558. (10) And every member, though chosen by one particular district, 
when elected and returned, serves for the whole realm; for the end of his 
coming thither is not particular, but general; not barely to advantage his con¬ 
stituents, but the common wealth; to advise his majesty (as appears from the 
writ of summons) {f) “ de communi conoilio super negotiis quibmdam arduis 
et urgentibus , regem y statum y et defensionem regni Anglice et ecclesice Anglicance 
concernentibus And therefore he is not bound, like a deputy in the united 
provinces, to consult with, or take the advice of, his constituents upon 

(«) Mod. Un. Hist. mill. 18. (/) 4 Inst. 18. 


(10) Since the reform acts of 1867-8 the number of representatives has been as follows: 
Engliad and Wales, 493; Ireland, 105; Scotland, 00. Total, 058. 
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any particular point, unless he himself thinks it proper or prudent so to 
do. (11) 

r*i6o 1 *These are the constituent parts of a parliament; the king, the lords 
L J spiritual and temporal, and the commons. (12) Parts, of which each 
is so necessary, that the consent of all three is required to make any new law 
that shall bind the subject. Whatever is enacted for law by one, or by two 
only, of the three, is no statute; and to it no regard is due, unless in matters 
relating to their own privileges. For though, in times of madness and anarchy, 
the commons once passed a vote, (g) “ that whatever is enacted or declared for 
law by the commons in parliament assembled, hath the force of law; and all 
tBe people of this nation are concluded thereby, although the consent and 
concurrence of the king or house of peers be not had thereto;” yet, when the 
constitution was restored in all its forms, it was particularly enacted by 
statute 13 Car. II, c. 1, that if any person shall maliciously or advisedly affirm 
that both or either of the houses of parliament have any legislative authority 
without the king, such person shall incur all the penalties of a praemunire . 

III. We are next to examine the laws and customs relating to parliament 
thus united together, and considered as one aggregate body. 

The power and jurisdiction of parliament, says Sir Edward Coke (A) is so 
transcendent and absolute, that it cannot be confined, either for causes or per¬ 
sons, within any bounds. And of this high court, he adds, it may be truly 
said, “ 8i antiquitatem spectes , est vetustissima ; si dignitatem , est honor at issima; 
si jurisdictionem y est capacissima” It hath sovereign and uncontrollable 
authority in the making, confirming, enlarging, restraining, abrogating, re¬ 
pealing, reviving, and expounding of laws, concerning matters of all possible 
denominations, ecclesiastical or temporal, civil, military, maritime, or criminal: 
this being the place where that absolute despotic power which must in all 
governments reside somewhere, is intrusted by the constitution of these 
r * i kingdoms. All mischiefs and ^grievances, operations and remedies, 

*- J that transcend the ordinary course of the laws, are within the reach of 
this extraordinary tribunal. It can regulate or new model the succession to 
the crown; as was done in the reign of Henry VIII and William III. It can 
alter the established religion of the land; as was done in a variety of instances, 
in the reigns of King Henry VIII and his three children. It can change and 
create afresh even the constitution of the kingdom and of parliaments them¬ 
selves; as was done by the act of union, and the several statutes for triennial 
and septennial elections. It can, in short, do everything that is not naturally 
impossible; and therefore some have not scrupled to call its power, by a figure 

(y) 4 Jan. 1648. (h) 4 Inst. 89. 


(11) This is just as true in America as it is in England. The representative is chosen by 
a district, but he is the law-maker for the whole country, and in the discharge of the duties 
of his trust is bound to regard as much the interests of any other district as his own. Nor 
have his immediate constituents any right to instruct him in the discharge of his duties: 
they may endeavor to influence him through the usual means of publication and petition; 
but others may do the same also. The notion that a representative must obey the will of 
those who are electors in his district naturally and logically leads to this by successive 
steps: He must obey the will of those who voted for him: he must obey the will of that 
portion of his party who nominated him: he must obey the will of the few who were 
influential in procuring his nomination: and, at the last, he becomes the representative merely 
of some single leader who dictated his appointment, or of some small clique, or of some 
interest that desires to obtain or defeat particular legislation. 

(12) By the constitution of the United States the senate is composed of two senators from 
each state, chosen by the legislatures thereof for six years: art. 1, § 8; and the house of 
representatives, of members chosen every second year by the people of the several states; 
art. 1, § 2. Representatives are apportioned among the several states according to their 
respective numbers, excluding Indians not taxed, and by a ratio previously fixed by 
congress, but not to exceed one for every thirty thousand. Each state is to have at least 
one representative. Ib. 
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rather too bold, the omnipotence of parliament.(13) True it is, that what the 
parliament doth, no authority upon earth can undo; so that it is a matter most 
essential to the liberties of this kingdom that such members be delegated to 
this important trust as are most eminent for their probity, their fortitude, and 
their knowledge; for it was a known apothegm of the great lord treasurer 
Burleigh, “that England could never be ruined but by a parliament;” and, as 
Sir Matthew Hale observes, (i) “this being the highest and greatest court, 
over which none other can have jurisdiction in the kingdom, if by any means 
a misgoverument should any way fall upon it the subjects of this kingdom are 
left without all manner of remedy.” To the same purpose the president 
Montesquieu, though I trust too hastily, presages (k) that, as Rome, Sparta, 
and Carthage, have lost their liberty, and perished, so the constitution of 
England will in time lose its liberty, will perish: it will perish, whenever the 
legislative power shall become more corrupt than the executive. 

It must be owned that Mr. Locke, (/) and other theoretical writers, have 
held, that “there remains still inherent in the people a supreme power to 
remove or alter the legislative, when they find the legislative act contrary to 
the trust *reposed in them; for, when such trust is abused, it is thereby r * 162 n 
forfeited, and devolves to those who gave it.” But however just this ^ J 
conclusion may be in theory, we cannot practically adopt it, nor take any legal 
steps for carrying it into execution, under any dispensation of government at 
present actually existing. For this devolution of power, to the people at 
large, includes in it a dissolution of the whole form of government established 
by that people; reduces all the members to their original state of equality; 
and, by annihilating the sovereign power, repeals all positive laws whatsoever 
before enacted. No human laws will therefore suppose a case, which at once 
must destroy all law, and compel men to build afresh upon a new foundation; 
nor will they make provision for so desperate an event, as must render all 
legal provisions ineffectual, (m) So long therefore as the English constitution 
lasts, we may venture to affirm, that the power of parliament is absolute and 
without control. (14) 

In order to prevent the mischiefs that might arise, by placing this extensive 
authority in hands that are either incapable, or else improper, to manage it, it 
is provided by the custom and law of parliament, (ri) that no one shall sit or 
vote in either house, unless he be twenty-one years of age. This is also 
expressly declared by statute 7 and 8 W. HI, c. 25, with regard to the house 
of commons; doubts having arisen from some contradictory adjudications, 
whether or no a minor was incapacitated from sitting in that house, (o) It is 
also enacted by statute 7 Jac. I, c. 6, that no member be permitted to enter 
into the house of commons, till he hath taken the oath of allegiance before the 
lord steward or his deputy; and, by 30 Car. H, St. 2, and 1 Geo. I, c. 13, that 

(t) Of parliaments, 49. (ft) Sp. L. 11, 0. (2) On Gov. p. 2, $6149, 227. (m) See page 244. 

(n) Wnitelocke, c. 60. 4 Inst. 47. (o) Com. Journ. 16 Dec. 1690. 


(13) By this is meant that Parliament is potent above all other powers in the realm, and 
whatever it shall assume to do no one else may question. It is not a law-making power 
merely, but may execute laws through its own agencies, and at its discretion may dispose 
of rights, and even take away life, as has often been done by means of bills of attainder. 

(14) That no such absolute and uncontrollable authority exists in the United States is 
pointed out in notes to pages 125 and 140, ante. The legislatures of the respective states 
and of the nation are vested only with legislative power; and whatever acts they assume to 
perform which are not legislative are ultra vires , and may be treated by every one as of no 
force. Merrill v. Sherburne, 1 N. H., 199; Governor v. Porter, 5 Humph., 165; Common¬ 
wealth, v. Jones, 10 Bush, 725; Ervine’s Appeal, 10 Penn. St., 256; Picquet, appellant, 
5 Pick., 04; Opinions of Judges, 3 R. I., 299; Burtv. Williams, 24 Ark., 91; Railway Co, v. 
Lackey, 78 I1L, 65. Many limitations are also imposed upon them in the exercise of 
legislative power; and they do not rest in discretion merely, but are enforceable through 
such judicial action as may be necessary to protect against enactments in disregard of 
them. 
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no member shall vote or sit in either house, till he hath in the presence of the 
house taken the oath of allegiance, supremacy, and abjuration, and subscribed 
and repeated the declaration against transubstantiation, (15) and invocation of 
saints, and the sacrifice of the mass. Aliens, unless naturalized, were likewise 
by the law of parliament incapable to serve therein: ( p) and now it is enacted, 
r* 163 l ^ 12 and 13 W. Ill, c. 2, that no alien, *even though he be 

^ naturalized, shall be capable of being a member of either house of 
parliament. And there are not only these standing incapacities; but if any 
person is made a peer by the king or elected to serve in the house of commons 
by the people, yet may the respective houseB upon complaint of any crime in 
such person, and proof thereof, adjudge him disabled and incapable to sit as a 
member: ( q ) and this by the law and custom of parliament. ( 16 ) 

For, as every court of justice hath laws and customs for its direction, some 
the civil and canon, some the common law, others their own peculiar laws and 
customs, bo the high court of parliament hath also its own peculiar law, called 
the lex et consuetudo parliamenti; a law which, Sir Edward Coke (r) observes, 
is “ ab omnibus qucerenda 9 a multis ignorata (17) a paucis cognita It will 
not therefore be expected that we should enter into the examination of this 
law, with any degree of minuteness: since, as the same learned author assures us, 
(t) it is much better to be learned out of the rolls of parliament, and other 
records, and by precedents, and continual experience, than can be expressed by 
any one man. It will be sufficient to observe, that the whole of the law and 
custom of parliament has its original from this one maxim, “that whatever 
matter arises concerning either house of parliament, ought to be examined, dis¬ 
cussed, and adjudged in that house to which it relates, and not elsewhere.” ( u ) 
Hence, for instance, the lords will not suffer the commons to interfere in settling 
the election of a peer of Scotland: the commons will not allow the lords to 

(p) 1 Com, Joum. 16 Mar, 1623; 18 Feb. 1625. 

(a) Whitelocke, of Pari. c. 102 . See Lords' Journ. 3 May, 1620; 13 May, 1624; 26 May. 1725. Com. Joum. 
14 Feb. 1580; 21 Jun. 1628; 9 Nov. 21 Jan. 1640; 6 Mar. 1676; 6 Mar. 1711; 17 Feb. 1769. 

(r) 1 Inst. 11. (t) 4 Inst. 50. (u) 4 Inst. 15. 


(15) The acts relating to declarations against transubstantiation were repealed by Stat. 
10 Geo. IV, c. 7, which prescribes a form of oath to be taken by Roman Catholics instead 
of the oaths of allegiance, supremacy and abjuration. Until recently Jews could not 
sit in parliament unless they could take the oath of abjuration, containing the word9 
“upon the faith of a Christian,” but thi9 requirement was dispensed with in 1858. The 
form of oath now required by members of parliament i9 prescribed by Stat. 31 and 32 Vic., 
c. 72, § 8. 

(16) This sentence was not in the firet editions, but was added, as was supposed, with an 
allusion to the Middlesex election. In January, 1764, Mr. John Wilkes, a member of the 
commons, was expelled for being the author of a paper called The North Briton No. 45. 
He was three times re-elected, but each time was refused his seat. In the fourth election he 
received a large majority of votes, but the house resolved that the opposing candidate should 
be given the seat, and he was seated accordingly. However, in 1783, all these proceedings 
were ordered expunged from the journals, as being subversive of the rights of the electors. 

In the United States each house of congress judges of the election, returns, and qualifica¬ 
tions of its own members: Con9t. art. 1, sec. 5; and its decisions are conclusive. State v. 
Jarrett, 17 Md., 309; People v. Mahaney, 13 Mich., 481; Lamb v. Lynd, 44 Penn. St, 336; 
Opinions of Justices, 56 N. H., 570. Each house may also determine the rules of its proceed¬ 
ing, punish its members for disorderly behavior, and, with the concurrence of two-thirds, 
expel a member. Const, art 1, sec. 5. All legislative bodies have also a common parliamentary 
law power to punish contempts, which tend to obstruct legislation. See Hiss v. Bartlett. 3 
Gray, 468; Burnham v. Morrissey, 14 Gray, 226; State v. Matthews, 37 N. II., 450. In 
Anderson v. Dunn, 6 Wheat., 204, it was held that the power of congress extended to the 
punishment of contempts by imprisonment of other persons than members; but in Kilbourn 
v. Thompson, 103 U. S., 168, much of what is said in that case is questioned, and it was 
decided that one house of congress had no jurisdiction to punish by imprisonment a wit¬ 
ness who refused to testify before one of its committees in an investigation concerning the 
private dealings of individuals. The whole subject of legislative contempts was largely 
discussed in that case. 

(17) On the subject of parliamentary law, see Cushing, Law of Legislative Assemblies, 
and the manuals by Jefferson, Cushing, Roberts and others. 
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jiuljje of the election of a burgess ; nor will either house permit the subordinate 
courts of law to examine the merits of either case. (18). But the maxims upon 
which they proceed, together with the method of proceeding, rest entirely in 
the breast*of the parliament itself; and are not defined and ascertained by any 
particular stated laws. (19) 

*The privileges of parliament are likewise very large and indefinite, r + 

And therefore when in 31 Hen. VI, the house of lords propounded a J 

question to the judges concerning them, the chief justice, Sir John Fortescue, 
in the name of his brethren, declared, “that they ought not to make answer to 
that question: for it hath not been used aforetime that the justices should in 
any wise determine the privileges of the high court of parliament. For it is 
so high and mighty in its nature, that it may make law: and that which is law, 
it may make no law: and the determination and knowledge of that privilege 
belongs to the lords of parliament, and not to the justices.” (a) Privilege of 
parliament was principally established, in order to protect its members, not only 
from being molested by their fellow-subjects, but also more especially from being 
oppressed by the power of the crown. If therefore all the privileges of parlia¬ 
ment were once to be set down and ascertained, and no privilege to be allowed 
but what was so defined and determined, it were easy for the executive power to 
devise some new case, not within the line of privilege, and under pretence 
thereof, to harass any refractory member and violate the freedom of parliament. 
The dignity and independence of the two houses are therefore in great measure 
preserved by keeping their privileges indefinite. (20) Some however of the 
more notorious privileges of the members of either house are, privilege of 
speech, of person, of their domestics, and of their lands and goods. (21) As to 
the first, privilege of speech, it is declared by the statute 1 W. and M. St. 2, c. 2, 
as one of the liberties of the people, “ that the freedom of speech, and debates, 
and proceedings in parliament, ought not to be impeached or questioned in any 
court or place out of parliament.” And this freedom of speech is particularly 
demanded of the king in person, by the speaker of the house of commons, at 
the opening of every new parliament. (22) So likewise are the other privileges, 
of persons, servants, lands, and goods: which are immunities as ancient as 

(x) Seld. Baronage, part. 1. c. 4. 


(18) See Brass Crosby’s Case, 3 Wils., 188; Bl. Rep., 754; The King v. Flower, 8 T. R., 
314; Burdett v. Abbot, 14 East. 1; Burdettv. Colman, Ibid., 163; S. C., 4 Taunt., 401. But 
the courts must be the final judge on questions of individual right and liberty. Stockdale v. 
Hansard. 7 C. and P., 732; 9 Ad. and El., 1; 11 Ad. and El., 253; May, Const. Hist. Ch., 9; 
Broom, Const. L., 966. 

(19) The parliamentary law is evidenced by precedents and usages, but it is as much the 
duty of members to observe it, and keep within its limitations, as it is of the courts of law 
to apply the rules of the common law in individual controversies, or of the courts of equity 
to apply equitable maxims and princiyles. And that if the rules of individual right are 
disregarded, the party wronged may have redress, is sufficiently shown in the case of Stock- 
dale v. Hansard, cited in the preceding note. It was there held that the printer of parlia¬ 
mentary documents might be responsible for a libel upon an individual, embodied in the 
document Nevertheless an act of parliament may take away such liability; and such an 
act was passed in consequence of that case. 

(20) This notion reminds one of the early New England body which declined to publish 
the laws it had adopted, lest the people, knowing exactly what was prohibited, might 
incline to go as near to the line of prohibited conduct as they could with safety ; whereas, if 
the laws were unpublished, they would be careful to keep within the bounds of what they 
knew was right and lawful. 

(21) The privileges of domestics, and of lands and goods, were abolished by stat. 10 Geo. 

HI, c. 50. 

(22) But the right to freedom of speech does not protect a member in publishing after¬ 
wards a speech which reflects injuriously upon individuals: Rex v. Lord Abingdon, 1 Esp., 
226; Rex v. Creevey, 1 M. and 6., 273; except, possibly, where it is published bona fide for 
the information of his constituents. Davison v. Duncan, 7 El. and Bl., 229. Upon the 
complete exemption of legislators from liability for what they may do while in the 
discharge of their duty, see Coffin v. Coffin, 4 Mass., 1; Jefferson’s Manual, §3; Cushing 
Legis. Asaemb., § 602; Hosmer v. Loveland, 19 Barb., Ill; State v. Burnham* 9N. H., 34. 
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r*i 0 _-| Edward the Confessor; in whose laws (z) *we find this precept, “ ad 
J synodos venientibus , sive summoniti sint , stve joer se agendum 

habuerint , s/tf sum?na pax and so too in the old Gothic constitutions “ ezterc- 
tfifwr hwepax et securitas ad quatuordecim dies convocato regni senatu (a) 
This included formerly not only privilege from illegal violence, but also from 
legal arrests, and seizures by process from the courts of law. And still, to 
assault by violence a member of either house, or his menial servant, is a high 
contempt of parliament, and there punished with the utmost severity. It lias 
likewise peculiar penalties annexed to it in the courts of law, by the statutes 5 
Hen. IV, c. 6 , and 11 Hen. AH, c. 11 . Neither can any member of either house 
be arrested and taken into custody, unless for some indictable offence, without 
a breach of the privilege of parliament. (23) 

But all other privileges which derogate from the common law in matters of 
civil right are now at an end, save only as to the freedom of the member’s per¬ 
son : which in a peer (by the privilege of peerage) is forever sacred and inviolable: 
and in a commoner (by the privilege of parliament) for forty days after every 
prorogation, and forty days before the next appointed meeting; (b) which is now 
in effect as long as the parliament subsists, it seldom being prorogued for more 
than fourscore days at a time. As to all other privileges, which obstruct the 
ordinary course of justice, they were restrained by the statutes 12 W. Ill, c. 3 ,2 
and 3 Ann, c. 18, and 11 Geo. II, c. 24, and are now totally abolished by statute 
10 Geo. Ill, c. 50, which enacts, that any suit may at any time be brought against 
any peer or member of parliament, their servants, or any other person entitled 
to privilege of parliament; which shall not be impeached or delayed by pretence 
of any such privilege; except that the person of a member of the house of com¬ 
mons shall not thereby be subjected to any arrest of imprisonment. Likewise, for 
the benefit of commerce, it is provided by statute 4 Geo. Ill, c. 34, that any 
r trader, having privilege of parliament, may be served *with legal pro- 

*- J cess for any just debt to the amount of 100 /., and unless he makes 
satisfaction within two months, it shall be deemed an act of bankruptcy; and 
that commissions of bankrupt may be issued against such privileged traders, 
in like manner as against any other. 

The only way by which courts of justice could anciently take cognizance of 
privilege of parliament was by writ of privilege, in the nature of a sttpersedeas , 
to deliver the party out of custody when arrested in a civil suit, (c) For when 
a letter was written by the speaker to the judges, to stay proceedings against 
a privileged person, they rejected it as contrary to their oath of office, (d) 
But since the statute 12 W. Ill, c. 3, which enacts that no privileged person 
shall be subject to arrest or imprisonment, it hath been held that 6 uch arrest 
is irregular ab initio , and that the party may be discharged upon motion, (e) 
(24) It is to be observed, that there is no precedent of any such writ of 

(z) Cap. 3. (a) Sternh. de jure Goth . 1. 8, c. 3. (6) 2 Lev. 72. 

(c) Dyer. 59. 4 Pryn. Brev. Pari. 757. (d) Latch. 48. Noy f 83. («) Stra. 989. 


(23) Members of the house of commons are privileged from arrest, not only during the 
actual sitting of parliament, but for a convenient time to enable them to come from and 
return to any part of the kingdom, before the first meeting and after the final dissolution 
of it. And this convenient time appears to be fixed at forty days. See Goudy v. Duncombe, 
1 Exch., 430. As to the bankruptcy of a member of the house of commons, see the New 
Bankruptcy Act, 32 and 33 Vic., c. 71, §§ 120-124. 

Members of American legislative bodies have the like exemption from arrest. This does 
not extend to exemption from the service of declarations and complaints. Gentry v. Griffith, 
27 Tex., 461; Case v. Rorabacher, 15 Mich., 537. 

(24) The privilege in these cases is the privilege not of the house merely, but of the people, 
and to enable the member to discharge the trust confided to him by his constituents. Coffin 
v. Coffin, 4 Mass. 1. The court from which the process issues should therefore discharge 
him on motion, and any court or officer having authority to issue writs of habeas corpus 
might also inquire into the case, and release the party from the unlawful restraint. Cooley 
Const. Lim., 134; Cushing Legis. Assemb., §§346 to 387. 
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privilege, but only in civil suits; and that the statute of 1 Jac. I, c. 13, and that 
of King William (which remedy some inconveniences arising from privileges 
of parliament,) speak only of civil actions. And therefore the claim of privi¬ 
lege hath been usually guarded with an exception as to the case of indictable 
entnes; (/') or, as it has been frequently expressed, of treason, felony, and 
broach (or surety) of the peace. (^) Whereby it seems to have been understood 
that no privilege was allowable to the members, their families, or servants, in 
any crime whatsoever, for all crimes are treated by the law as being contra 
pacem domini regis. And instances have not been wanting wherein privileged 
persons have been convicted of misdemeanors, and committed, or prosecuted 
to outlawry, even in the middle of a session; (h) which proceeding has after¬ 
wards received the sanction and approbation of parliament, (i) *To » 
which may be added, that a few years ago the case of writing and *- J 
publishing seditious libels was resolved by both houses (&) not to be entitled 
to privilege; and that the reasons upon which that case proceeded, ( l ) 
extended equally to every indictable offence. So that the chief, if not the 
only, privilege of parliament, in such cases, seems to be the right of receiving 
immediate information of the imprisonment or detention of any member, with 
tbe reason for which he is detained; a practice that is daily used upon the 
slightest military accusations, preparatory to a trial by a court martial; (??i) 
and which is recognized by the several temporary statutes for suspending the 
habeas corpus act; (n) whereby it is provided, that no member of either house 
shall be detained till the matter of which he stands suspected be first commu¬ 
nicated to the house of which he is a member, and the consent of the said 
house obtained for his commitment or detaining. But yet the usage has uni¬ 
formly been, ever since the revolution, that the communication has been sub¬ 
sequent to the arrest. 

These are the general heads of the laws and customs relating to parliament 
considered as one aggregate body. We will next proceed to 

IV. The laws and customs relating to the house of lords in particular. 
These, if we exclude their judicial capacity, which will be more properly 
treated of in the third and fourth books of these Commentaries, will take up 
but little of our time. 

One very ancient privilege is that declared by the charter of the forest, (o) 
confirmed in parliament, 9 Hen. IH, viz.: that every lord spiritual or temporal 
summoned to parliament, and passing through the king’s forests, may, both in 
going and returning, kill one or two of the king’s deer without *war- r * 
rant; in view of the forester, if he be present, or on blowing a horn, L -I 
if he be absent; that he may not seem to take the king’s venison by stealth. 

In the next place they have a right to be attended, and constantly are, by 
the judges of the courts of king’s bench and common pleas, and such of the 
barons of the exchequer as are of the degree of the coif, or have been made 
serjeants at law; as likewise by the king’s learned counsel, being serjeants, and 
by the masters of the court of chancery; for their advice in point of law, and 
for the greater dignity of their proceedings. The secretaries of state, with 
the attorney and solicitor general, were also used to attend the house of peers, 
and have to this day (together with the judges, etc.) their regular writs of 
summons issued out at the beginning of every parliament, (p) ad tractandum 
et consilium impendendum y though not ad consentiendum; but, whenever of 
late years they have been members of the Louse of commons, (<?) their attend¬ 
ance here hath fallen into disuse. 

Another privilege is, that every peer, by license obtained from the king, 
may make another lord of parliament his proxy, to vote for him in his absence. 

{/) Com. Journ. 17Au g. 1641. (g) 4 InBt. 25. Com. Journ. 20 May, 1675. 

(a) Mich. 18 Edw. IV. in Scacch. —Lord Raym. 1461. (t) Com. Journ. 16 May, 1726. 

<*) Com. Journ. 24 Nov. Lords* Journ. 29 Nov. 1763. (1) Lords’ Protest, ibid. 


( l) Lords’ Protest, ibid. 
d. II c. 6. (o) C. 11. 

Moor, 651. 4 Inst. 4. Hale, of Pari. 140. 
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(r). A privilege which a member of the other house can by no means have, as 
he is himself but a proxy for a multitude of other people. ( 5 ) (25) 

Each peer has also a right, by leave of the house, when a vote passes contrary 
to his sentiments, to enter his dissent on the journals of the house, with the 
reasons for such dissent; which is usually styled his protest. 

All bills likewise, that may in their consequences any way affect the right of 
the peerage, are by the custom of parliament to have their first rise and begin¬ 
ning in the house of peers, and to suffer no changes or amendments in the 
house of commons. 

T *1691 *There is also one statute peculiarly relative to the house of lords; 6 
L -• Ann, c. 23, which regulates the election of the sixteen representative 
peers of North Britain, in consequence of the twenty-second and twenty-third 
articles of ^he union: and for that purpose prescribes the oaths, etc., to be taken 
by the electors; directs the mode of balloting; prohibits the peers electing from 
being attended in an unusual manner; and expressly provides, that no other 
matter shall be treated of in that assembly, save only the election, on pain of 
incurring a proemunire . 

V. The peculiar laws and customs of the house of commons relate princi¬ 
pally to the raising of taxes, and the election of members to serve in parlia¬ 
ment. 

First, with regard to taxes; it is the ancient indisputable privilege and right 
of the house of commons, that all grants of subsidies or parliamentary aids do 
begin in their house, and are first bestowed by them; (tf) although their grants 
are not effectual to all intents and purposes, until they have the assent of the 
other two branches of the legislature. The general reason, given for this ex¬ 
clusive privilege of the house of commons, is, that the supplies are raised upon 
the body of the people, and therefore it is proper that they alone should have 
the right of taxing themselves. This reason would be unanswerable, if the 
commons taxed none but themselves; but it is notorious that a very large share 
of property is in the possession of the house of lords; that this property is 
equally taxable, and taxed, as the property of the commons; and therefore the 
commons, not being the sole persons taxed, this cannot be the reason of their 
having the sole right of raising and modelling the supply. The true reason, 
arising from the spirit of our constitution, seems to be this. The lords, being 
a permanent hereditary body, created at pleasure by the king, are supposed 
more liable to be influenced by the crown, and when once influenced to continue 


[*170] 


so, than the commons,who are a temporary, elective body, freely domin¬ 


ated by the people. It would therefore be extremely dangerous, to give 
the lords any power of framing new taxes for the subject; it is sufficient that 
they have a power of rejecting, if they think the commons too lavish or im¬ 
provident in their grants. But so reasonably jealous are the commons of this 
valuable privilege, that herein they will not suffer the other house to exert any 
power but that of rejecting; they will not permit the least alteration or amend¬ 
ment to be made by the lords to the mode of taxing the people by a money bill; 
under which appellation are included all bills, by which money is directed to be 
raised upon the subject, for any purpose or in any shape whatsoever; either 
for the exigencies of government, and collected from the kingdom in general, 
as the land tax; or for private benefit, and collected in any particular district, 
as by turnpikes, parish rates, and the like. (26) Yet Sir Matthew Hale (it) 

(r) Seld. Baronage, p. 1, c. 1. (a) 4 lost. 12. (t) 4 Inst 29. (u) On Parliaments, 65. 66. 


(25) A spiritual lord, under the rules of the house, can be proxy for a spiritual lord only, 
and any proxy i9 not allowed to vote on a question of guilty or not guilty. 

(26) There have been many controversies between the two houses respecting the extent of 
this privilege in the commons. The commons, perhaps, pressed it to an extreme in 1861, 
when by resolution it denied to the house of lords the right even to reject the bills affecting 
the public revenue which the commons might pass. See May. Const. Hist., ch. 7; Amos’ 
Fifty Year9 of the English Constitution, ch. 2; 1 Todd, Pari. Gov., p. 457, et seq, 
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mentions one case, founded on the practice of parliament in the reign of Henry 
VI, (tr) wherein he thinks the lords may alter a money bill: and that is, if the 
commons grant a tax, as that of tonnage and poundage, for four years ; and 
the lords alter it to a less time, as for two years; here, he says, the bill need 
not be sent back to the commons for their concurrence, but may receive 
the royal assent without farther ceremony; for the alteration of the lords is 
consistent with the grant of the commons. But such an experiment will 
hardly be repeated by the lords, under the present improved idea of the privi¬ 
lege of the house of commons, and, in any case where a money bill is re¬ 
manded to the commons, all amendments in the mode of taxation are sure 
to be rejected. 

Next, with regard to the elections of knights, citizens and burgesses; we 
may observe, that herein consists the exercise of the democratical part of our 
constitution: for in a democracy there can be no exercise of sovereignty but 
by suffrage, which is the declaration of the people’s will. In all democracies 
therefore it is of the utmost importance to regulate by whom, and in what man¬ 
ner, the suffrages are to *be given. And the Athenians were so justly 
jealous of this prerogative, that a stranger, who interfered in the as- L * 
semblies of the people, was punished by their laws with death: because such a 
man was esteemed guilty of high treason, by usurping those rights of 
sovereignty, to which he had no title. In England, where the people do not 
debate in a collective body but by representation, the exercise of this sover¬ 
eignty consists in the choice of representatives. The laws have therefore 
very strictly guarded against usurpation or abuse of this power, by many 
salutary provisions; which may be reduced to these three points, 1. The 
qualifications of the electors. 2. The qualifications of the elected. 3. The 
proceedings at elections. 

1. As to the qualifications of the electors. The true reason of requiring any 
qualification, with regard to property, in voters, is to exclude such persons as 
are in so mean a situation that they are esteemed to have no will of their own. 
If these persons had votes, they would be tempted to dispose of them 
under some undue influence or other. This would give a great, an artful, or 
a wealthy man, a larger share in elections than is consistent with general 
liberty. If it were probable that every man would give his vote freely and 
without influence of any kind, then, upon the true theory and genuine prin¬ 
ciples of liberty, every member of the community, however poor, should 
have a vote in electing those delegates, to whose charge is committed the 
disposal of his property, his liberty, and his life. But, since that can hardly 
be expected in persons of indigent fortunes, or such as are under the 
immediate dominion of others, all popular states have been obliged to es¬ 
tablish certain qualifications; whereby some, who are suspected to have no 
will of their own, are excluded from voting, in order to set other individuals, 
whose wills may be supposed independent, more thoroughly upon a level with 
each other. (27) 

(to) Year book, 33 Hen. VI, 17. But see the answer to this case by Sir Heneage Finch. Com. Journ. 23 

Apr. 1671. 


In the congress of the United States all bills for the raising of revenue must originate in 
the house of representatives, though the senate may propose or concur with amendments. 
Const. U. S., art. 1, § 7. Similar provisions are found m the constitutions of many of the 
states, but not in all. Whether the senate of the United States may originate a bill to re¬ 
peal a tax, was much debated during the second session of the forty-first congress. 

(27) Property qualifications in electors are not now required in the United States, except 
in a very few exceptional cases; and the reasoning upon which they have been demanded in 
England, though accepted as more or less conclusive at an early day in America, has gener¬ 
ally been repudiated since. It is not now believed that the possession of wealth necessarily 
places one above corruption, nor that the poor man would, as a matter of course, barter any 
political power or influence he may possess for the means of support. Whether the one 
*dass or the other is more open to temptation, may be regarded, perhaps, as a disputed ques- 
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And this constitution of suffrages is framed upon a wiser principle, with us, 
than either of the methods of voting, by centuries or by tribes, among the 
r*172l R° raans - 1° t ^ ie method *by centuries, instituted by Servius Tullius, it 
L -» was principally property, and not numbers, that turned the scale: in 
the method by tribes, gradually introduced by the tribunes of the people, num¬ 
bers only were regarded, and property entirely overlooked. Hence the laws 
passed by the former method had usually too great a tendency to aggrandize 
the patricians or rich nobles; and those by the latter had too much of a level¬ 
ling principle. Our constitution steers between the two extremes. Only such 
are entirely excluded, as can have no will of their own: there is hardly a free 
agent to be found, who is not entitled to a vote in some place or other in the 
kingdom. Nor is comparative wealth, or property, entirely disregarded in 
elections; for though the richest man has only one vote at one place, yet, if his 
property be at all diffused, he has probably a right to vote at more places than 
one, and therefore has many representatives. This is the spirit of our constitu¬ 
tion: not that I assert it is in fact quite so perfect (x) as I have here endeav¬ 
oured to describe it; for, if any alteration might be wished or suggested in the 
present frame of parliaments, it should be in favour of a more complete repre¬ 
sentation of the people. (28) 

But to return to our qualifications; and first those of electors for knights of 
the shire. 1. By statute 8 Hen. VI, c. 7, and 10 Hen. VI, c. 2, (amended by 
14 Geo. ni, c. 58,) the knights of the shire shall be chosen of people whereof 
every man shall have freehold to the value of forty shillings by the year within 
the county; which (by subsequent statutes) is to be clear of all charges and 
deductions, except parliamentary and parochial taxes. The knights of shires 
are the representatives of the landholders, or landed interest of the kingdom: 
their electors must therefore have estates in lands or tenements, within the 
county represented: these estates must be freehold, that is, for term of life at 
least; because beneficial leases for long terms of years were not in use at the 
making of these statutes, and copyholders were then little better than villeins, 
absolutely dependent upon their lords; this freehold must be of forty shillings 
annual value; because that sum would then, with proper industry, furnish all the 

(x) The candid and intelligent reader will apply this observation to many other parts of the work be¬ 
fore him, wherein the constitution of our laws and government are represented as nearly approaching to 
perfection; without descending to the invidious task of pointing out such deviations and corruptions, as 
length of time and a loose state of national morals have too great a tendency to produce. The incurva¬ 
tions of practice are then the most notorious when compared with the rectitude of the rule; and to 
elucidate the clearness of the spring, conveys the strongest satire on those who have polluted or dis¬ 
turbed it. 


tion, but the classification that admits all the one class and excludes all the other, on any 
such ground as here stated by the learned commentator, is almost universally regarded in 
America as vicious. 

(28) The following is the existing state of the franchise, as stated by Broom and 
Hadley: 

Voters at elections, or persons enjoying the franchise, may. with few exceptions, be divid¬ 
ed into two classes, viz., voters in counties and voters in boroughs, whose qualifications are 
different, and principally depend upon the reform acts of 1832 and 1867. 

Voters for counties comprise, first, the forty shilling freeholders, that is, those who have a 
freehold property in fee simple or fee tail of that value per annum. Secondly, any person 
possessing a freehold estate for life or lives of the annual value of forty shillings, but under 
5?. If persons of this class do not actually occupy the premises which qualify them, 
they must either have possessed the estate before June 7, 1832, or they must have ac¬ 
quired it by marriage, marriage settlement, devise, or by virtue of some benefice or office. 
Thirdly, any person who possesses an estate for life or lives of any tenure, of the an¬ 
nual value of 5?. Fourthly, lessees and their assignees for a term originally created for 
not less than sixty years of the annual value of 6?, or for a term not less than twenty years 
of the annual value of 60?. Sub lessees of these persons are also entitled to the franchise 
if they actually occupy the premises in question. Fifthly, the occupiers of lands rated at 
12? per annum. 

Voters in boroughs comprise the following classes of persons. First. the rated occupiers 
of dwelling houses within the borough of any value, who have duly paid their poor rates. 
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♦necessaries of life, and render the freeholder,if be pleased, an independ- r+ 173 n 
entman. For Bishop Fleetwood, in his chronicon prcciosum, w ritten L 1 
at the beginning of the present century, has fully proved forty shillings in the 
reign of "Henry VI, to have been equal to twelve pounds per annum in the 
reign of Queen Anne; and, as the value of money is very considerably lowered 
since the bishop wrote, I think we may fairly conclude, from this and other 
circumstances, that what was equivalent to twelve pounds in his days is equiv¬ 
alent to twenty at present. The other less important qualifications of the elec¬ 
tors for counties in England and Wales may be collected from the statutes 
cited in the margin, (y) which direct, 2. That no person under twenty-one 
years of age shall be capable of voting for any member. This extends to all 
6orts of members, as well for boroughs as counties; as does also the next, viz.: 
3. That no person convicted of perjury, or subornation of perjury, shall be 
capable of voting in any election. 4. That no person shall vote in right of 
any freehold, granted to him fraudulently to qualify him to vote. Fraudulent 
grants are such as contain an agreement to reconvey, or to defeat the estate 
granted; which agreements are made void, and the estate is absolutely vested 
in the person to whom it is so granted. And, to guard the better against such 
frauds, it is farther provided, 5. That every voter shall have been in the actual 
possession, or receipt of the profits, of his freehold to his own use for twelve 
calendar months before except it came to him by descent, marriage, marriage- 
settlement, will, or promotion to a benefice or office. 6. That no person shall 
vote in respect of an annuity or rent-charge, unless registered with the clerk 
of the peace twelve calendar months before. 7. That in mortgaged or trust 
estates, the person in possession, under the above mentioned restrictions, shall 
have the vote. 8. That only one person shall be admitted to vote for any one 
house or tenement, to prevent the splitting of freeholds. 9. That no estate 
shall qualify a voter, unless the estate has been assessed to some land tax aid, 
at least twelve months before the election. 10. That no tenant by copy of 
court roll shall *be permitted to vote as a freeholder. Thus much for 
the electors in counties. 

As for the electors of citizens and burgesses, these are supposed to be the 
mercantile part or trading interest of this kingdom. But, as trade is of a fluc¬ 
tuating nature, and seldom long fixed in a place, it was formerly left to the 
crown to summon, pro re naia , the most flourishing towns to send representa¬ 
tives to parliament. So that, as towns increased in trade, and grew populous, 
(y) 7 and 8 W. Ill, c. 25. 10 Ann, a 21 81 Geo. II, a 14. 8 Geo. m, c. 24. 2 Geo. n, c. 21. 18 Geo. II, c. 18. 


This qualification, granted by the reform act of 1867, does not entitle a person to a vote by 
reason of his being a joint occupier of any dwelling house, but as it is expressly enacted that 
the franchises conferred by that act are in addition to and not in substitution of any fran¬ 
chises already existing, this provision does not take away the right of voting conferred by 
stat. 2. Will. IV, c. 45, §29, on all ioint occupiers in a borough when the annual value of 
the house divided by the number of occupiers is not less than 10J. 

Secondly, the rated occupiers of premises other than a dwelling house of the annual value 
of 10J; and in this case joint occupiers may vote if the premises divided by the number of 
occupiers be not less than 10Z. If it be leBS, none of the occupiers have any vote. Thirdly, 
the occupier of lodgings, such lodgings being part of the one and the same dwelling house, 
and of the annual value of 10J if let unfurnished. 

The franchise is also possessed by some persons as members of certain universities, who 
have a right of voting for candidates to be returned to parliament by such universities. And 
there are a few other persons, such as freeholders ana burgage tenants in some cities and 
towns having certain estates, also freemen and liverymen in London, and freemen and bur¬ 
gesses by servitude in a few other places. 

To the foregoing it maybe added that aliens, persons of unsound mind, or convicted of 
felony and undergoing a term of imprisonment, are incapable of voting. 

The qualifications of voters in Bcotland and Ireland are somewhat different from those in 
England. They are regulated mainly by acts passed in 1868. As the number of electors in 
the United Kingdom is commonly thought to be small, the following figures aregiveu: 
Toml number of electors for 1879; England and Wales, 2,459,999: Scotland, 307,941; Ire¬ 
land, 231,289; total, 2,999,229. 
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they were admitted to a share in the legislature. But the misfortune is, that 
the deserted boroughs Continued to be summoned, as well as those to whom 
their trade and inhabitants were transferred; except a few which petitioned to 
be eased of the expense, then usual, of maintaining their members: four shil¬ 
lings a day being allowed for a knight of the shire, and two shillings for a citi¬ 
zen or burgess ; which was the rate of wages established in the reign of 
Edward III. (z) Hence the members for boroughs now bear above a quad¬ 
ruple proportion to those for counties, and the number of parliament men is 
increased since Fortescue’s time in the reign of Henry the Sixth, from 300 to 
upwards of 500, exclusive of those for Scotland. The universities were in gen¬ 
eral not empowered to send burgesses to parliament; though once, in 28 Edw. 

1, when a parliament was summoned to consider of the king’s right to Scotland, 

there were issued writs, which required the university of Oxford to send up 
four or five, and that of Cambridge two or three, of their most discreet and 
learned lawyers for that purpose, (a) But it was King James the First who 
indulged them with the permanent privilege to send constantly two of their 
own body; to serve for those students who, though useful members of the 
community, were neither concerned in the landed nor the trading interest; and 
to protect in the legislature the rights of the republic of letters. The right of 
election in boroughs is various, depending entirely on the several charters, cus¬ 
toms, and constitutions of the respective places, which has occasioned infinite 
r*if 5 -| disputes; though now by statute *2 Geo. II, c. 24, the right of voting 
*- * for the future shall be allowed according to the last determination of 

the house of commons concerning it. And by statute 3 Geo. Ill, c. 15, no 
freeman of any city or borough (other than such as claim by birth, marriage, 
or servitude,) shall be entitled to vote therein, unless he hath been admitted 
to his freedom twelve calendar months before. (29) 

2. Next, as to the qualifications of persons to be elected members of the house 
of commons. Some of these depend upon the law and custom of parliament, 
declared by the house of commons: ( b) others upon certain statutes. And 
from these it appears, 1. That they must not be aliens bom, (c) or minors, (d) 

2. That they must not be any of the twelve judges, (e) because they sit in the 

lords’ house; nor of the clergy, (f) for they sit in the convocation; nor persons 
attainted of treason or felony, (g) for they are unfit to sit any where. 3. That 
sheriffs of counties, and mayors and bailiffs of boroughs, are not eligible in 
their respective jurisdictions, as being returning officers; (A) but that sheriffs 
of one county are eligible to be knights of another, (£) 4. That, in strictness, 

all members ought to have been inhabitants of the places for which they are 
chosen: (k) but this, having been long disregarded, was at length entirely 
repealed by statute 14 Geo. Ill, c. 58. 5. That no persons concerned in the 

management of any duties or taxes created since 1692, except the commission¬ 
ers of the treasury, (£) nor any of the officers following, (m) viz.: commission¬ 
ers of prizes, transports, sick and wounded, wine licenses, navy, and victualling; 
secretaries or receivers of prizes; comptrollers of the army accounts; agents 
for regiments; governors of plantations and their deputies; officers of Minorca 
r * or Gibraltar; officers of the excise and customs; *clerks or deputies in the 
L -I several offices of the treasury, exchequer, navy, victualling, admiralty, 
pay of the army or navy, secretaries of state, Balt, stamps, appeals, wine 


(a) Prynne. Pari. Write, i, 845. 

) See 


(/) Com. Joum. 18 Oct. 1553 ; 8 Feb. 1820; 17 Jan., 1681. 


(z) 4 Inst., 16. 

(b) 4 Inst., 47, 48. (c) See page 162. 

(d) Ibid. (e) Com. Joum., 9 Nov., 1605. 

(g) Com. Joum. 21 Jan., 1580. 4 Inst., 47. 

(/i) Bro. Abr . t. Parliament , 7. Com. Joum. 25 June, 1604; 14 April, 1614; 22 Mar,, 1620; 2, 4, 15 June, 17 
Nov., 1685; H&le of Pari., 114. (i) 4 Inst. 48. Wbitelocke of Pari., ch. 99, 100, 101. 

k ) Stat. 1 Henry V, c. 1. 23 Henry VI, c. 15. (i) Stat. 5 and 6 W. and Bff., c. 7. 

(m) Stat. 11 and 12 W. IH, c. 2. 12 and 18 W, HI, c. 10. 6 Ann, c. 7. 15 Geo. II, c. 22. 


(29) This is called the Durham act, and it was occasioned by the corporation of Durham 
having, upon the eve of an election, in order to serve one of the candidates, admitted 215 
honorary freemen. 
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licenses, hackney coaches, hawkers, and pedlars, nor any persons that hold any 
new offices under the crown created since 1705, (n)are capable of being elected 
or sitting as members. (30) 6. That no person having a pension under the 

crown during pleasure, or for any term of years, is capable of being elected or 
sitting. ( o ) 7. That if any member accepts an office under the crown, except 

an officer in the army or navy accepting a new commission, his seat is void; 
but such member is capable of being re-elected. (/>) 8. That all knights of 

the shire shall be actual knights, or such notable esquires and gentlemen as 
have estates sufficient to be knights, and by no means of the degree of yeo¬ 
men. ( 2 ) This is reduced to a still greater certainty, by ordaining, 9. That 
every knight of a shire shall have a clear estate of freehold or copyhold to the 
value of six hundred pounds per annum, and every citizen and burgess to the 
value of three hundred pounds; except the eldest sons of peers, and of persons 
qualified to be knights of shires, and except the members for the two universi¬ 
ties: (r) which somewhat balances the ascendant which the boroughs have 
gained over the counties, by obliging the trading interest to make choice of 
landed men; and of this qualification the member must make oath, and give in 
the particulars in writing, at the time of his taking his seat. ( 5 ) But subject 
to these standing restrictions and disqualifications, every subject of the realm 
is eligible of common right: though there are instances wherein persons in par¬ 
ticular circumstances have forfeited that common right, and have been declared 
ineligible for that parliament by vote of the house of commons, ($) or for ever 
by an act of the legislature, (w) But it was an unconstitutional prohibition, 
which was grounded on an ordinance of the house of lords } (w) and inserted in 
the king's writs for the parliament holden at Coventry, 6 Hen. IV, that no 
apprentice or *other man of the law should be elected a knight of the 
shire therein; (x) in return for which, our law books and historians ( 2 /) -* 

have branded this parliament with the name of parliamentum i?idoctum y or the 
lack-learning parliament; and Sir Edward Coke observes, with some spleen,(z) 
that there never was a good law made thereat. 

3. The third point, regarding elections, is the method of proceeding therein. 
This is also regulated by the law of parliament, and the several statutes referred 
to in the margin; (a) all of which I shall blend together, and extract out of 
them a summary account of the method of proceeding to elections. (31) 

(n) Stat. 6 Ann, c. 7. 

(o) Stat. 6 Ann, c. 7. 1 Geo., c. 50. (p) Stat. 6 Ann, c. 7. 

(o) Stat. 23 Henry VI, c. 15. (r) Stat. 9 Ann, c. 5. (s) Stat. 33 Geo. IL c. 20. 

it) See page 163. (u) Stat. 7 Geo. I, c. 28. 

(ta) 4 Inst., 10, 48. Pryn. Plea for Lords, 379. 2 Whitelocke, 359, 368. (x) Pryn. on 4 Inst., 13. 

iy) Walsingh. A. D. 1405. ( z ) 4 Inst., 48. 

(a) 7 Hen. IV, c. 15. 8 Hen. VI, c. 7. 23 Hen. VI, c. 14. 1 W. and M. st. 1, c. 2. 2 W. and M. st. 1, c. 7. 

5 and 6 W. and M. f c. 20. 7 W. HI, c. 4. 7 and 8 W. HI, c. 7, and c. 25. 10 and 11 W. in, c. 7. 12 and 18 
W. Ill, c. 10. 6 Ann, c. 23. 9 Ann, c. 5. 10 Ann, c. 19, and c. 33. 2 Geo. U, c. 24. 8 Geo. H, c. 80. 18 Geo. 
IL o. 18. 19 Geo. II, 28. 16 Geo. Ill, c. 16. U Geo. Ill, c. 42. 14 Geo. III, c. 15. 15 Geo. IIL c. 86. 28 Geo. 
m, c. 62. 


(30) By Stat. 6 Anne, c. 7, § 20, the seat of a member is vacated if he accepts a place of 
honor and profit under the crown, in existence prior to 1705. 

By the custom of parliament a member cannot resign his seat. If, however, he desires to 
vacate it, he has a convenient mode of doing ao, by applying for the stewardship of the 
Chiltern Hundreds of Stoke, Desborough and Borlenham, which, though a mere sinecure, is 
held to be a place of honor and profit under the crown, and consequently vacates the seat. 
This nominal place is in the gift of the chancellor of the exchequer. As soon as the office 
is obtained, it is resigned, that it may serve the same purpose again. 

Mr. Chitty says it is a matter of course to confer this office on application, and such is the 
practice; but there is one notable instance of refusal In 1842, while charges of corrupt 
practices in elections were pending in the commons, one of the members concerned having 
applied to the chancellor or the exchequer for the stewardship of the Chiltern Hundreds, 
that officer, who anticipated similar applications from others in the same situation, decided 
upon refusing the appointment. This refusal created some excitement at the time, but 
though unprecedented, was generally applauded in view of the circumstances. 

(31) Until 1872 the elections for members of the House of Commons were by show of 
hands at a meeting duly summoned, but if a poll was called for it took place with the 
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As soon as the parliament is summoned, the lord chancellor, or if a vacancy 
happens during the sitting of parliament, the speaker by order of the house, 
and without such order, if a vacancy happens by death, or the member’s 
becoming a peer, in the time of a recess for upwards of twenty days, sends his 
warrant to the clerk of the crown in chancery; who thereupon issues out writs 
to the sheriffs of every county, for the election of all the members to serve for 
that county, and every city and borough therein. Within three days after the 
receipt of this writ, the sheriff is to send his precept, under his seal, to the 
proper returning officers of the cities and boroughs, commanding them to elect 
their members: and the said returning officers are to proceed to election within 
eight days from the receipt of the precept, giving four days’ notice of the 
same; ( b ) and to return the persons chosen, together with the precept, to the 
sheriff. 

But elections of knights of the shire must be proceeded to by the sheriffs 
r * rsl themselves in person, at the next county court, *that shall happen after 
1 J the delivery of the writ. The county court is a court held every month 
or oftener by the sheriff, intended to try little causes not exceeding the value 
of forty shillings, in what part of the county he pleases to appoint for that 
purpose: but for the election of knights of the shire it must be held at the most 
usual place. (32) If the county court falls upon the day of delivering the 
writ, or within six days after, the sheriff may adjourn the court and election to 
some other convenient time, not longer than sixteen days, nor shorter than ten; 
but he cannot alter the place, without the consent of all the candidates: and 
in all such cases, ten days’ public notice must be given of the time and place 
of the election. 

And as it is essential to the very being of parliament that elections should be 
absolutely free, therefore all undue influences upon the electors are illegal and 
strongly prohibited. For Mr. Locke ( c ) ranks it among those breaches of trust 
in the executive magistrate, which, according to his notions, amount to a dis¬ 
solution of the government, “ if he employs the force, treasure and offices of 
the society, to corrupt the representatives, or openly to pre-engage the electors, 
and prescribe what manner of person shall be chosen. For, thus to regulate 
candidates and electors, and new-model the ways of election, what is it, says 
he, but to cut up the government by the roots, and poison the very fountain of 
public security ?” As soon therefore as the time and place of election, either 
in counties or boroughs, are fixed, all soldiers quartered in the place are to 

(6) In the borough of New Shoreham, in Sussex, wherein certain freeholders of the country are entitled 
to vote by statute 11 Geo. HI, c. 55, the election must be within twelve days, with eight days' notice of the 
game. 

(c) On Gov. p. 2, $ 222. 


sheriff as presiding and returning officer, and the electors declared their choice viva voce % 
By statute passed in that year, but limited at first to December 31, 1880, all elections 
for members of parliament must be by secret ballot. The law requires that a paper ballot 
shall be given to the elector, which shall show the names of the candidates for election, and 
shall have a number printed on the back, and a counterfoil attached having the same num¬ 
ber. At the time of voting the paper ballot shallbe marked on both sides with an official 
mark and delivered to the voter within the polling place, and the number of such voter on 
the register of voters shall be marked on the counterfoil; and the voter having secretly 
marked his vote on the paper, and folded it up so as to conceal his vote, shall place it in a 
closed box in the presence of the officer presiding at the polling station, after having shown 
to him the official mark at the back. This method of voting seems not to have been the 
subject of any serious complaint, and it seems reasonable to expect that it will be continued 
by new legislation. 

Formerly, if a candidate was considered uuduly returned to parliament, the remedy was 
by petition to the house of commons, on which the house appointed a committee of its own 
members to try the question. But now by 31 and 32 Vie., c. 125, the petition is to be pre¬ 
sented to the court of common pleas, and the case is to be tried by one of the puisne judges 
of the superior courts, without a jury. 

(32) The shires, and some of the boroughs, are now divided into districts for the purposes 
of these elections. 
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remove, at least one day before the election, to the distance of two miles or 
more; and not to return till one day after the poll is ended. Riots likewise 
have been frequently determined to make an election void. By vote also of 
the house of commons, to whom alone belongs the power of determining 
contested elections, no lord of parliament, or lord lieutenant of a county hath 
any right to interfere in the elections of commoners ; and, by statute, the lord 
warden of the cinque ports shall not recommend any members there. If any 
officer of the excise, customs, stamps, *or certain other branches of the 
revenue, presume to intermeddle in elections, by persuading any voter L -* 
or dissuadiughim, he forfeits 100/., and is disabled to hold any office. 

Thus are the electors of one branch of the legislature secured from any 
undue influence from either of the other two, and from all external violence 
and compulsion. But the greatest danger is that in which themselves co-operate, 
by the infamous practice of bribery and corruption, to prevent which it is 
enacted, that no candidate shall, after the date (usually called the teste) of the 
writs, or after the vacancy, give any money or entertainment to his electors, or 
promise to give any, either to particular persons, or to the place in general, in 
order to his being elected : on pain of being incapable to serve for that place in 
parliament. And if any money, gift, office, employment, or reward be given or 
promised to be given to any voter, at any time, in order to influence him to 
give or withhold his vote, as well he that takes as he that offers such bribe, for¬ 
feits 500/., and is for ever disabled from voting and holding any office in any 
corporation ; unless, before conviction, he will discover some other offender of 
the same kind, and then he is indemnified for his own offence. ( d ) The first 
instance that occurs, of election bribery, was so early as 13 Eliz., when one, 
Thomas Longe, (being a simple man and of small capacity to serve in parlia¬ 
ment,) acknowledged that he had given the returning officer and others of the 
borough for which he was chosen, four pounds to be returned member, and was 
for that premium elected. But for this offence the borough was amerced, the 
member was removed, and the officer fined and imprisoned. (< e ) But, as this 
practice hath since taken much deeper and more universal root, it hath occa¬ 
sioned the making of these wholesome statutes ; to complete the efficacy of 
which, there is nothing wanting but resolution, and integrity to put them in 
strict execution. 

*Undue influence being thus (I wish the depravity of mankind would r* 
permit me to say, effectually) guarded against, the election is to be pro- ^ J 
ceeded to on the day appointed ; the sheriff or other returning officer first 
taking an oath against bribery, and for the due execution of his office. 
The candidates likewise, if required, must swear to their qualification; and 
the electors in counties to theirs ; and the electors both in counties and 
boroughs are also compellable to take the oath of abjuration and that against 
bribery and corruption. And it might not be amiss, if the members elected 
were bound to take the latter oath, as well as the former ; which in all 
probability would be much more effectual, than administering it only to the 
electors. 

The election being closed, the returning officer in boroughs returns his pre¬ 
cept to the sheriff, with the persons elected by the majority; and the sheriff 
returns the whole, together with the writ for the county, and the knights 
elected thereupon, to the clerk of the crown in chancery, before the day of 
meeting, if it be a new parliament, or within fourteen days after the election, if 
it be an occasional vacancy, and this under penalty of 500/. If the sheriff does 
not return such knights only as are duly elected, he forfeits, by the old statutes 
of Hen. VI, 100/. and the returning officer in boroughs for a like false return 
40/. ; and they are besides liable to an action, in which double damages shall be 

(jfy manner the Julian law de ambitu inflicted fines and infamy upon all who were guilty of cor* 

ruptlon at elections ; but, if the person guilty convicted another offender he was restored to his credit 
again. Fj. 48.14. 1. 

it) 4 Inst. 23. Hale of Pari. 112. Com. Joum. 10 and 11 May, 1571. 
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recovered, by the later statutes of King William : and any person bribing the 
returning officer shall also forfeit 300/. But the members returned by him are 
the sitting members, until the house of commons, upon petition, shall adjudge 
the return to be false and illegal. The form and manner of proceeding upon 
such petition are now regulated by statute 10 Geo. Ill, c. 10, (amended by 11 
Geo. Ill, c. 42, and made perpetual by 14 Geo. Ill, c. 15,) which directs the 
method of choosing by lot a select committee of fifteen members, who are 
sworn well and truly to try the same, and a true judgment to give according tc 
the evidence. And this abstract of the proceedings at elections of knights, 
citizens and burgesses, concludes our inquiries into the laws and customs more 
peculiarly relative to the house of commons. 

r* 18 ll *VI. I proceed now, sixthly, to the method of making laws, which is 
L J much the same in both houses; and I shall touch it very briefly, begin¬ 
ning in the house of commons. But first I must premise, that for dispatch of 
business each house of parliament has its speaker. The speaker of the house 
of lords, whose office it is to preside there, and manage the formality of busi¬ 
ness, is the lord chancellor, or keeper of the king’s great seal, or any other 
appointed by the king’s commission: and, if none be so appointed, the house of 
lords (it is said) may elect. The speaker of the house of commons is chosen by 
the house ; but must be approved by the king. (33) And herein the usage 
of the two houses differs, that the speaker of the house of commons cannot give 
his opinion or argue any question in the house ; but the speaker of the house 
of lords, if a lord of parliament, may. In each house the act of the major¬ 
ity binds the whole ; and this majority is declared by votes openly and 
publicly given: not as at Venice, and many other senatorial assemblies, privately 
or by ballot. This latter method may be serviceable, to prevent intrigues and 
unconstitutional combinations : but it is impossible to be practised with us; at 
least in the house of commons, where every member’s conduct is subject to the 
future censure of his constituents, and therefore should be openly submitted to 
their inspection. 

To bring a bill into the house, if the relief sought by it is of a private nature, 
it is first necessary to prefer a petition; which must be presented by a member, 
and usually sets forth the grievance desired to be remedied. (34) This petition 
(when founded on facts that may be in their nature disputed) is referred to a 
committee of members, who examine the matter alleged, and accordingly report 
it to the house; and then (or otherwise, upon the mere petition) leave is given 
to bring in the bill. In public matters the bill is brought in upon motion made 
to the house, without any petition at all. Formerly, all bills were drawn in the 
form of petitions, which were entered upon the parliament rolls with the 
king’s answer thereunto subjoined; not in any-settled forms of words, but 
r* 182 l circumstances of the case required: ( f) and, at the end of each 

L J parliament, the judges drew them into the form of a statute, which was 
entered on the statute rolls . In the reign of Henry V, to prevent mistakes and 
abuses, the statutes were drawn up by the judges before the end of the parlia¬ 
ment ; and, in the reign of Henry VI, bills in the form of acts, according to the 
modern custom, were first introduced. 

The persons directed to bring in the bill present it in a competent time to 
the house, drawn out on paper, with a multitude of blanks, or void spaces, 
where anything occurs that is dubious, or necessary to be settled by the parlia¬ 
ment itself ; (such, especially, as the precise date of times, the nature and 

(/) See, among numberless other instances, the articuli cleri , S Edw. II. 


(83) In modern times the approval is entirely a matter of course. 

(34) This, although usual in American legislative proceedings, is not a necessity. Any 
member may introduce a bill, for either a public or private purpose, on leave obtained as 
a matter of course, or after notice given, in the manner pointed out by the rules of the 
house. 
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quantity of penalties, or of any suras of money to be raised), being indeed only 
the skeleton of the bill. In the house of lords, if the bill begins there, it is 
(when of a private nature) referred to two of the judges, to examine .and report 
the state of the facts alleged, to see that all necessary parties consent, and to 
settle all points of technical propriety. This is read a first time, and at a con¬ 
venient distance a second time; and, after each reading, the speaker opens to 
the house the substance of the bill, and puts the question whether it shall pro¬ 
ceed any farther. The introduction of the bill may be originally opposed, as 
the bill itself may at either of the readings; and, if the opposition succeeds, 
the bill must be dropped for that session ; as it must also if opposed with suc¬ 
cess in any of the subseqent stages. 

After the second reading it is committed, that is, referred to a committee ; 
which is either selected by the house in matters of small importance, or else 
upon a bill of consequence, the house resolves itself into a committee of the 
whole house. A committee of the whole house is composed of every member; 
and, to form it, the speaker quits the chair, (another member being appointed 
chairman,) and may sit and debate as a private member. In these committees 
the bill is debated clause by clause, amendments made, the blanks filled up, and 
sometimes the bill entirely new-modelled. After it *has gone through r* 
the committee, the chairman reports it to the house, with such amend- ^ 
ments as the committee have made; and then the house reconsiders the whole 
bill again, and the question is repeatedly put upon every clause and amendment. 
When the house hath agreed or disagreed to the amendments of the committee, 
and sometimes added new amendments of its own, the bill is then ordered to be 
engrossed, or written in a strong gross hand, on one or more long rolls (or 
presses) of parchment sewed together. When this is finished, it is read a third 
time, and amendments are sometimes then made to it; and if a new clause be 
added, it is done by tacking a separate piece of parchment on the bill, which is 
called a rider. (</) The speaker then again opens the contents ; and, holding it 
up in his hands, puts the question whether the bill shall pass. If this is agreed 
to, the title to it is then settled, which used to be a general one for all the acts 
passed in the session, till in the first year of Henry VIII, distinct titles were 
introduced for each chapter. After this, one of the members is directed to 
carry it to the lords and desire their concurrence; who, attended by several 
more, carries it to the bar of the house of peers, and there delivers it to their 
speaker, who comes down from his woolsack to receive it. 

It there passes through the same forms as in the other house, (except engross¬ 
ing, which is already done), and, if rejected, no more notice is taken, but it 
passes sub silentio> to prevent unbecoming altercations. But, if it is agreed to, 
the lords send a message, by two masters in chancery, (or, upon matters of high 
dignity or importance, by two of the judges,) that they have agreed to the 
same; and the bill remains with the lords, if they have made no amendment to 
it. But, if any amendments are made, such amendments are sent down with 
the bill to receive the concurrence of the commons. If the commons disagree 
to the amendments, a conference usually follows between members deputed 
from each house, who, for the most part, settle and adjust the difference; but 
if both houses remain inflexible, the bill is dropped. If the commons agree to 
the amendments, the bill is sent back to the lords by one of the members, 
*with a message to acquaint them therewith. The same forms are r 
observed, mutatis mutandis , when the bill begins in the house of lords. *- 
But, when an act of grace or pardon is passed, it is first signed by his majesty, 
and then read once only in each of the houses, without any new engrossing or 
amendment. (A) And when both houses have done with any bill, always it is 
deposited in the house of peers, to wait the royal assent; except in the case of 
a bill of supply, which, after receiving the concurrence of the lords, is sent back 
to the house of commons, (i) 

< O > Noy. 84. (h) D’Ewes’ Joum. 20, 73. Com. Journ. 17 June, 1747. «) Com. Journ. 24 Jul. IMO. 
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The royal assent may be given two ways: 1. In person; when the king 
comes to the house of peers, in his crown and royal robes, and, sending for 
the commons to the bar, the titles of all the bills that have passed both houses 
are read; and the king’s answer is declared by the clerk of the parliament in 
Norman-French: (35) a badge, it must be owned, (now the only one remaining), 
of conquest; and which one could wish to see fall into total oblivion, unless it 
be reserved as a solemn memento to remind us that our liberties are mortal, 
having once been destroyed by a foreign force. If the king consents to a public 
bill, the clerk usually declares, “ leroy le veut , the king wills it so to be:” if to 
a private bill, “ soil fait comrne il est desire , be it as it is desired.” If the king 
refuses his assent, it is in the gentle language of “ leroy s'avisera (36) the king 
will advise upon it.” When a bill of supply is passed, it is carried up and pre¬ 
sented to the king by the speaker of the house of commons; (&) and the royal 
assent is thus expressed, “le roy remercieses loyal subjects , accept leur benevo¬ 
lence, et avsi le veut, the king thanks his royal subjects, accepts their benevolence, 
and wills it so to be.” In case of an act of grace, which originally proceeds 
from the crown, and has the royal assent in the first stage of it, the clerk of the 
parliament thus pronounces the gratitude of the subject: “ les prelats , seigneurs , 
et commons , en ce present parliament assemblies, au nom de touts vous autressub- 
jects , *remercient tres humblement votre majeste , et prient a Dieu vous 
L J donner en saute bone vie et longue; the prelates, lords, and commons, in 
this present parliament assembled, in the name of all your other subjects, most 
humbly thank your majesty, and pray to God to grant you in health and wealth 
long to live.” (£) 2. By the statute 33 Hen. VIII, c. 21, the king may give his 

assent by letters patent under his great seal, signed with his hand, and notified 
in his absence, to both houses assembled together in the high house. And, when 
the bill has received the royal assent in either of these ways, it is then, and not 
before, a statute or act of parliament. 

This statute or act is placed among the records of the kingdom; there need¬ 
ing no formal promulgation to give it the force of a law, as was necessary by 
the civil law with regard to the emperor's edicts; because every man in England 
is, in judgment of law, party to the making of an act of parliament, being 
present thereat by his representatives. However, a copy thereof is usually 
printed at the king’s press, for the information of the whole land. And 
formerly, before the invention of printing, it was used to be published by the 
sheriff of every county; the king^s writ being sent to him at the end of every 
session, together with a transcript of all the acts made at that session, com¬ 
manding him “ ut statuta ilia, et omnes articulos, in eisdem contentos, in singulis 
locis ubi expedire viderit y publice proclamari, et firmiter teneri et observari 
facial And the usage was to proclaim them at his county court, and there to 
keep them, that whoever would might read or take copies thereof; which cus¬ 
tom continued till the reign of Henry the Seventh. ( m ) (37) 

(k) Rot. Pari. 9 Hen. TV % In Pryn. 4 Inst. 80, 81. (I) D’Ewes’ Journ. 85. (m) 8 Inst. 41. 4 Inst. 86. 


(35) The statutes were either in French or Latin until the reign of Richard III. 

(36) Thi 9 prerogative of rejecting bills was last exercised by Queen Anne, A. D. 1707, 
who refused her assent to a bill for settling the militia in Scotland. May, Pari. Prac., 5th 
ed., 494-5, citing 18 Lords* J., 606. William III had refused his assent, A. D. 1692, to the 
bill for triennial parliaments. And on one occasion the prerogative of rejecting bills was 
exercised by Queen Elizabeth at the close of a session, to the extent of rejecting forty-eight 
bills, while she gave assent to twenty-four public and nineteen private bills, which had 
passed both houses of parliament. l)’Ewe9, 696. 

(37) In 1809 provision was made by law for the general distribution of the published 
statutes of Great Britain. 

The constitution of the United States, art. 1, §7, provides as follows: "Every bill which 
shall have passed the house of representatives and the senate, shall, before it becomes a 
law, be presented to the president of the United States. If he approve, he shall sign it; 
but if not. he shall return it witli liis objections to that house in which it shall have origin¬ 
ated, which shall enter the objections at large on their journal, and proceed to reconsider it 
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An act of parliament, thus made, is the exercise of the highest authority that 
this kingdom acknowledges upon earth. It hath power to bind every subject 
in the land, and the dominions thereunto belonging; nay, even the king him¬ 
self, if particularly named therein. And it cannot be altered, ^amended, r* 1Q6 i 
dispensed with, suspended, or repealed, but in the same forms, and by L J 
the same authority of parliament: for it is a maxim in law, that it requires the 
same strength to dissolve, as to create, an obligation. It is true it was formerly 
held, that the king might, in many cases, dispense with penal statutes: (n) 
but now, by statute 1 \V. and M. st. 2, c. 2, it is declared that the suspending 
or dispensing with laws by regal authority, without consent of parliament, is 
illegal. 

VII. There remains only, in the seventh and last place, to add a word or two 
concerning the manner in which parliaments may be adjourned, prorogued, or 
dissolved. 

An adjournment is no more than a continuance of the session from one day 
to another, as the word itself signifies: and this is done by the authority of 
each house separately every day; and sometimes for a fortnight or a month 
together, as at Christmas or Easter, or upon other particular occasions. But 
the adjournment of one house is no adjournment of the other, (o) (38) It hath 
also been usual, when his majesty hath signified his pleasure that both or cither 
of the houses should adjourn themselves to a certain day, to obey the king’s 
pleasure so signified, and to adjourn accordingly, (j p) Otherwise, besides the 
indecorum of a refusal, a prorogation would assuredly follow; which would 
often be very inconvenient to both public and private business: for prorogation 
puts an end to the session; and then such bills as are only begun and not per¬ 
fected, must be resumed cle 7iovo (if at all) in a subsequent session: whereas, 
after an adjournment, all things continue in the same state as at the time of 
the adjournment made, and may be proceeded on without any fresh commence¬ 
ment. 

A prorogation is the continuance of the parliament from one session to an¬ 
other, as an adjournment is a Continuation of the session from day to r*io 7 i 
day. This is done by the royal authority, expressed either by the lord L -* 
chancellor in his majesty’s presence, or by commission from the crown, or fre¬ 
quently by proclamation. Both houses are necessarily prorogued at the same 
time; it not being a prorogation of the house of lords or commons, but of the 
parliament. The session is never understood to be at an end until a proroga¬ 
tion; though, unless some act be passed or some judgment given in parlia¬ 
ment, it is in truth no session at all. (y) And formerly, the usage was for the 
king to give the royal assent to all such bills as be approved, at the end of 

(n) Finch. L. 81, 234. Bacon Elem. c. 19. (o) 4 Inst. 28. 

(p) Com. Joum. passim; e. g. 11 June, 1572; 5 Apr. 1604; 4 June, 14 Nov. 18 Dec. 1821; 11 Jul. 1625; 13 Sept. 
1660; 25 Jul. 1667 ; 4 Aug. 1685; 24 Feb. 1691; 21 June, 1712; 10 Apr. 1717; 8 Feb. 1741; 10 Deo. 1745; 21 May, 
1768. (g) 4 Inst. 28. Hale of Pari. 88. Hat. 01. 


If after such reconsideration two-thirds of that house shall agree to pass the bill, it shall be 
sent, together with the objections, to the other house, by which it shall likewise be recon¬ 
sidered, and if approved by two-thirds of that house, it shall become a law. But in all 
such cases the votes of both houses shall be determined by yeas and nays, and the names 
of the persons voting for and against the bill shall be entered on the journal of each house 
respectively. If any bill shall not be returned by the president within ten da} T s (Sundays 
excepted) after it shall have been presented to him, the same shall be a law in like manner 
as if he had signed it; unless congress by their adjournment prevent its return, in which 
case it shall not be a law. ” 

The governors of nearly all the states have a similar negative upon state legislation. 

(88) By the constitution of the United States, neither house of congress can, without the 
consent of the other, adjourn for more than three days, nor to any other place than that at 
which the two houses may be sitting. Art. 1, § 3. The president has power, in case of 
disagreement between the two houses with respect to the time of adjournment, to adjourn 
them to such time as he shall think proper. Art. 2, § 3. For a decision under a similar 
provision, see People v. Hatch, 33 Ill., 9. 
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every session, and then to prorogue the parliament; though sometimes only for 
a day or two; (r) after which all business then depending in the houses was to 
be begun again; which custom obtained so strongly, that it once became a 
question, (s) whether giving the royal assent to a single bill did not of course 
put an end to the session. And, though it was then resolved in the negative, 
yet the notion was so deeply rooted, that the statute 1 Car. I, c. 7, was passed 
to declare, that the king’s assent to that and some other acts should not put an 
end to the session; and, even so late as the reign of Charles II, we find a pro¬ 
viso frequently tacked to a bill, (t) that his majesty’s assent thereto should not 
determine the session of parliament. But it now seems to be allowed, that a 
prorogation must be expressly made, in order to determine the session. And, 
if at the time of an actual rebellion, or imminent danger of invasion, the par¬ 
liament shall be separated by adjournment or prorogation, the king is em¬ 
powered (w) to call them together by proclamation, with fourteen days’ notice 
of the time appointed for their re-assembling. (39) 

A dissolution is the civil death of the parliament; and this may be effected 
three ways: 1. By the king’s will, expressed either in person or by represen¬ 
tation; for, as the king has the sole right of convening the parliament, so also 
r* . *it is a branch of the royal prerogative, that he may whenever he 
L J pleases prorogue the parliament for a time, or put a final period to its 
existence. If nothing had a right to prorogue or dissolve a parliament but 
itself, it might happen to become perpetual. And this would be extremely 
dangerous, if at any time it should attempt to encroach upon the executive 
power: as was fatally experienced by the unfortunate King Charles the First; 
who having unadvisedly passed an act to continue the parliament then in being 
till such time as it should please to dissolve itself, at last fell a sacrifice to that 
inordinate power, which he himself had consented to give them. It is there¬ 
fore extremely necessary that the crown should be empowered to regulate the 
duration of these assemblies, under the limitations which the English consti¬ 
tution has prescribed: so that, on the one hand, they may frequently and regu¬ 
larly come together, for the dispatch of business, and redress of grievances; 
and may not, on the other, even with the consent of the crown, be continued 
to an inconvenient or unconstitutional length. 

2. A parliament may be dissolved by the demise of the crown. This disso¬ 
lution formerly happened immediately upon the death of the reigning 
sovereign: for he being considered in law as the head of the parliament, caput , 
principiurriy et Jinis y that failing, the whole body was held to be extinct. But, 
the calling a new parliament, immediately on the inauguration of the succes¬ 
sor, being found inconvenient, and dangers being apprehended from having no 
parliament in being in case of a disputed succession, it was enacted by the 
statutes 7 and 8 Wm. Ill, c. 15, and 0 Ann., c. 7, that the parliament in being 
shall continue for six months after the death of any king or queen, unless 
sooner prorogued or dissolved by the successor; that, if the parliament be, at 
the time of the king’s death separated by adjournment or prorogation, it shall, 
notwithstanding, assemble immediately; and that, if no parliament is then in 
being, the members of the last parliament shall assemble, and be again a par¬ 
liament. (40) 

r*iRQl *3. Lastly, a parliament may be dissolved or expire by length of 
L *■ time. For, if either the legislative body were perpetual, or might last 
for the life of the prince who convened them, as formerly; and were so to be 

(r) Com. Jour. SI Oct. 1553. (*) Ibid. 21 Not. 1554. 

(f) 8tat. 12 Car. n, c. 1. 22 and 23 Car. II, a 1. (v) St&t. 80 Geo. II, c. 25. 


(89) Provision has since been made by statute whereby parliament may at any time be 
convened on fourteen days’ notice. 

(40) Now by the reform act of 1807 the duration of the parliament is not affected by the 
demise of the orown. 
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supplied, by occasionally filling the vacancies with new representatives; in 
these cases, if it were once corrupted, the evil would be past all remedy: but 
when different bodies succeed each other, if the people see cause to disapprove 
of the present, they may rectify its faults in the next. A legislative assembly 
also, which is sure to be separated again, (whereby its members will themselves 
become private men, and subject to the full extent of the laws which they 
have enacted for others,) will think themselves bound, in interest as well as 
dutv, to make only such laws as are good. The utmost extent of time that 
the same parliament was allowed to sit, by the statute 6 W. and M., c. 2, was 
three years; after the expiration of which, reckoning from the return of the 
first summons, the parliament was to have no longer continuance. But, by 
the statute 1 Geo. I, st. 2, c. 08, (in order, professedly, to prevent the^reat and 
continued expenses of frequent elections, and the violent heats and animosities 
consequent thereupon, and for the peace and security of the government, then 
just recovering from the late rebellion,) this term was prolonged to seven 
years; and, what alone is an instance of the vast authority of parliament, the 
very 3 ame house that was chosen for three years, enacted its own continuance 
for seven. So that, as our constitution now stands, the parliament must 
expire, or die a natural death, at the end of every seventh year, if not 
sooner dissolved by the royal prerogative. (41) 


CHAPTER III. 

OF THE KING AND HIS TITLE, 


The supreme executive power of these kingdoms is vested by our laws in a 
single person, the king or queen: for it matters not to which sex the crown 
descends; but the person entitled to it, whether male or female, is immediately 
invested with all the ensigns, rights, and prerogatives of sovereign power; as 
is declared by statute 1 Mar. st. 3, c. 1. 

In discoursing of the royal rig hts and authority, I shall consider the king 
under six distinct views; 1. With regard to his title. 2. His royal family. 
3. His councils. 4. His duties. 5. His prerogative. 6. His revenue. And, 
first, with regard to his title. 

The executive power of the English nation being vested in a single person, 
by the general consent of the people, the evidence of which general consent is 
long and immemorial usage, it became necessary to the freedom and peace of 
the state, that a rule should be laid down, uniform, universal, and permanent; 
in order to mark out with precision, who is that single person, to whom are 
committed (in subservience to the law of the land) the care and protection of 
the community; and to whom, in return, the duty and allegiance of every indi¬ 
vidual are due. It is of the highest importance to the public tranquillity, and 
to the consciences *of private men, that this rule should be clear and in¬ 
disputable: and our constitution has not left us in the dark upon this 
material occasion. It will therefore be the endeavour of this chapter to trace 
out the constitutional doctrine of the royal succession, with that freedom and 
regard to truth, yet mixed with that reverence and respect, which the princi¬ 
ples of liberty and the dignity of the subject require. 

The grand fundamental maxim upon which the jus coronas^ or right of suc- 


(41) In the United States each congress continues for the period of two years, and a 
cession Is held regularly every year. 

VOL. 1—16 
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cession to the throne of these kingdoms, depends, I take to be this: “ that the 
crown is, by common law and constitutional custom, hereditary; and this in a 
manner peculiar to itself: but that the right of inheritance may from time to 
time be changed or limited by act of parliament; under which limitations the 
crown still continues hereditary.” And this proposition it will be the business 
of this chapter to prove, in all its branches; first, that the crown is hereditary; 
secondly, that it is hereditary in a manner peculiar to itself; thirdly, that this 
inheritance is subject to limitation by parliament; lastly, that when it is so limi¬ 
ted, it is hereditary in the new proprietor. 

1. First, it is in general hereditary , or descendible to the next heir, on the 
death or demise of the last proprietor. All regal governments must be either 
hereditary or elective: and, as I believe there is no instance wherein the crown 
of England has ever been asserted to be elective, except by the regicides at the 
infamous and unparalleled trial of King Charles I, it must of consequence be 
hereditary. Yet, while I assert an hereditary, I by no means intend a jure di- 
vino , title to the throne. Such a title may be allowed to have subsisted under 
the theocratic establishments of the children of Israel in Palestine: but it 
never yet subsisted in any other country; save only so far as kingdoms, like 
other human fabrics, are subject to the general and ordinary dispensations of 
Providence. Nor indeed have a jure divino and an hereditary right any neces¬ 
sary connexion with each other; as some have very weakly imagined. The 
piMnoi titles of David and Jehu were * equally jure divino > as those of either 
*■ J Solomon or Ahab; and yet David slew the sons of his predecessor, and 
Jehu his predecessor himself. And when our kings have the same warrant as 
they had, whether it be to sit upon the throne of their fathers, or to destroy the 
house of the preceding sovereign, they will then, and not before, possess the 
crown of England by a right like theirs, immediately derived from heaven. 
The hereditary right which the laws of England acknowledge, owes its origin 
to the founders of our constitution, and to them only. It has no relation to, 
nor depends upon, the civil laws of the Jews, the Greeks, the Romans, or any 
other nation upon earth: the municipal laws of one society having no connexion 
with, or influence upon, the fundamental polity of another. The founders of 
our English monarchy might perhaps, if they had thought proper, have made 
it an elective monarchy: but they rather chose, and upon good reason, to es¬ 
tablish originally a succession by inheritance. This has been acquiesced in by 
general consent; and ripened by degrees into common law: the very same title 
that every private man has to his own estate. Lands are not naturally descend¬ 
ible any more than thrones: but the law has thought proper, for the benefit 
and peace of the public, to establish hereditary succession in the one as well as 
the other. 

It must be owned, an elective monarchy seems to be the most obvious, and 
best suited of any to the rational principles of government, and the freedom of 
human nature: and accordingly we find from history that, in the infancy and 
first rudiments of almost every state, the leader, chief magistrate, or prince, 
hath usually been elective. And, if the individuals who compose that state 
could always continue true to first principles, uninfluenced by passion or preju¬ 
dice, unassailed by corruption, and unawed by violence, elective succession were 
as much to bo desired in a kingdom, as in other inferior communities. The 
best, the wisest, and the bravest man, would then be sure of receiving that 
crown, which his endowments have merited; and the sense of an unbiassed 
r* majority would be dutifully acquiesced in by the few who were*of dif- 
L J ferent opinions. But history and observation will inform us, that elec¬ 
tions of every kind (in the present state of human nature) are too frequently 
brought about by influence, partiality, and artifice: and, even where the case 
is otherwise, these practices will be often suspected, and as constantly charged 
upon the successful, by a splenetic disappointed minority. This is an evil to 
which all societies are liable; as well those of a private and domestic kind, as 
122 
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thc^reat community of the public, which regulates and includes the rest. But 
in the former there is this advantage; that such suspicions, if false, proceed no 
farther than jealousies and murmurs, which time will effectually suppress; and, 
if true, the injustice may be remedied by legal means, by an appeal to the 
tribunals to which every member of society has (by becoming such) virtually 
engaged to submit. Whereas in the great and independent society,which every 
nation composes, there is no superior to resort to but the law of nature: "no 
method to redress the infringements of that law, but the actual exertion of 
private force. As therefore between two nations, complaining of mutual in¬ 
juries, the quarrel can only be decided by the law of arms; so in one and the 
same nation, when the fundamental principles of their common union are sup¬ 
posed to be invaded, and more especially when the appointment of their chief 
magistrate is alleged to be unduly made, the only tribunal to which the com¬ 
plainants can appeal is that of the God of battles, the only process by which 
the appeal can be carried on is that of a civil and intestine war. An hereditary 
succession to the crown is therefore now established, in this and most other 
countries, in order to prevent that periodical bloodshed and misery, which the 
history of ancient imperial Rome, and the more modern experience of Poland 
and Germany, may shew us are the consequences of elective kingdoms. 

2. But, secondly, as to the particular mode of inheritance, it in general corres¬ 
ponds with the feudal path of descents, chalked out by the common law in the 
succession to landed estates; yet with one or two material exceptions. Like 
estates, the crown will descend lineally to the issue of the reigning monarch; 
as it did from King John to Richard II, through *a regular pedigree . 
of six lineal generations. As in common descents, the preference of 
males to females, and the right of primogeniture among the males, are strictly 
adhered to. Thus Edward V succeeded to the crown,in preference to Richard, 
his younger brother, and Elizabeth, his elder sister. Like lands or tenements, 
the crown, on failure of the male line, descends to the issue female; according 
to the ancient British custom remarked by Tacitus; (a) “ solent feeminarurn 
ductu bellare , et sexum in imperiis non discernere.” Thus Mary I succeeded to 
Edward VI; and the line of Margaret Queen of Scots, the daughter of Henry 
VII, succeeded on failure of the line of Henry VIII, his son. But among the 
females, the crown descends by right of primogeniture to the eldest daughter 
only and her issue; and not as in common inheritances, to all the daughters at 
once; the evident necessity of a sole succession to the throne having occasioned 
the royal law of descents to depart from the common law in this respect: and 
therefore Queen Mary on the death of her brother succeeded to the crown 
alone, and not in partnership with her sister Elizabeth. Again: the doctrine 
of representation prevails in the descent of the crown, as it does in other in¬ 
heritances; whereby the lineal descendants of any person deceased, stand in 
the same place as their ancestor, if living, would have done. Thus Richard II 
succeeded his grandfather Edward III, in right of his father the Black Prince, 
to the exclusion of all his uncles, his grandfather’s younger children. Lastly, 
on failure of lineal descendents, the crown goes to the next collateral relations 
of the late king; provided they are lineally descended from the blood royal, 
that is, from that royal stock which originally acquired the crown. Thus 
Henry I succeeded to William II, John to Richard I, and James I to Elizabeth; 
being all derived from the Conqueror, who was then the only regal stock. But 
herein there is no objection (as in the case of common descents) to the succes¬ 
sion of a brother, an uncle, or other collateral relation, of the half blood; that 
is, where the relationship proceeds not from the same couple of ancestors 
(which constitutes a kinsman of the whole blood) but from a single ancestor 
only; as when two persons are derived from the same father, and not from the 
same *mother, or vice versa ; provided only that the one ancestor, from 
whom both are descended, be that from whose veins the blood royal is 

(a) In vit. Agricolot. 
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communicated to each. Thus Mary I inherited to Edward VI, and Elizabeth 
inherited to Mary; all children of the same father, King Henry VIII, but all 
by different mothers. The reason of which diversity, between royal and com¬ 
mon descents, will be better understood hereafter, when we examine the nature 
of inheritances in general. 

3. The doctrine of hereditary right does by no means imply an indefeasible 
right to the throne. No man will, I think, assert this, that has considered our 
laws, constitution, and history, without prejudice, and with any degree of at¬ 
tention. It is unquestionably in the breast of the supreme legislative authority 
of this kingdom, the king and both houses of parliament, to defeat this here¬ 
ditary right; and, by particular entails, limitations, and provisions, to exclude 
the immediate heir, and vest the inheritance in any one else. This is strictly 
consonant to our laws and constitution; as may be gathered from the expres¬ 
sion so frequently used in our statute book,of the king’s majesty, “his heirs and 
successors.” In which we may observe, that as the word, “heirs,” necessarily 
implies an inheritance or hereditary right, generally subsisting in the royal 
person; so the word, “successors,” distinctly taken, must imply that this in¬ 
heritance may sometimes be broken through; or, that there may be a successor, 
without being the heir, of the king. And this is so extremely reasonable, that 
without such a power, lodged somewhere, our polity would be very defective. 
For, let us barely suppose so melancholy a case, as that the heir apparent 
should be a lunatic, an idiot, or otherwise incapable of reigning: how miserable 
would the condition of the nation be, if he were also incapable of being set 
aside! It is therefore necessary that this power should be lodged somewhere; 
and yet the inheritance, and regal dignity, would be very precarious indeed, 
if this power were expressly and avowedly lodged in the hands of the subject 
only, to be exerted whenever prejudice, caprice, or discontent, should hap¬ 
pen to take the lead. Consequently it can no where be so properly lodged as 
PMflfil * D ^ w0 h° uses parliament, by and with the ^consent of the 
L J reigning king; who, it is not to be supposed, will agree to anything 
improperly prejudicial to the rights of his own descendants. And therefore in 
the king, lords, and commons, in parliament assembled, our laws have expressly 
lodged it. 

4. But, fourthly; however the crown may be limited or transferred, it still 
retains its descendible quality, and becomes hereditary in the wearer of it. 
And hence in our law the Iring is said never to die, in his political capacity; 
though, in common with other men, he is subject to mortality in his natural: 
because immediately upon the natural death of Henry, William, or Edward, 
the king survives in his successor. For the right of the crown vests, eo instanti } 
upon his heir; either the hceres natus y if the course of descent remains unim¬ 
peached, or the hceres factus y if the inheritance be under any particular 
settlement. So that there can be no interrcgnum\ (l) but, as Sir Matthew 
Hale (&) observes, the right of sovereignty is fully invested in the successor by 
the very descent of the crown, and therefore, however acquired, it becomes in 
him absolutely hereditary, unless by the rules of the limitation it is otherwise 
ordered and determined. In the same manner as landed estates, to continue 
our former comparison, are by the law hereditary, or descendible to the heirs 
of the owner; but still there exists a power, by which the property of those 
lands may be transferred to another person. If this transfer be made simply 
and absolutely, the lands will be hereditary in the new owner, and descend to 
his heir at law: but if the transfer be clogged with any limitations, conditions, 
or entails, the lands must descend in that channel, so limited and prescribed, 
and no other. 

(&) 1 Hist p C. 8L 

(1) It is upon this principle that the whole period of the commonwealth is reckoned as & 
part of the reign of Charles II, who was considered as succeeding to the crown immediately 
on the execution of his father, though not in possession until the restoration in 1660. 
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In these four points consists, as I take it, the constitutional notion of 
hereditary right to the throne: which will be still farther elucidated, and 
made clear beyond all dispute, from a short historical view of the successions 
to the crown of England, the doctrines of our ancient lawyers, and the several 
acts of parliament that have from time to time been made, to create, to 
declare, to confirm, to limit, or to bar, the hereditary *title to the 
throne. And in the pursuit of this inquiry we shall find, that, from L * 
the days of Egbert, the first sole monarch of this kingdom, even to the present, 
the four cardinal maxims above mentioned have ever been held the constitu¬ 
tional canons of succession. It is true, the succession, through fraud, or force, 
or sometimes through necessity, when in hostile times the crown descended on 
a minor or the like, has been very frequently suspended; but has generally at 
last returned back into the old hereditary channel, though sometimes a very 
considerable period has intervened. And, even in those instances where the 
succession has been violated, the crown has ever been looked upon as hered¬ 
itary in the wearer of it. Of which the usurpers themselves were so sensible, 
that they for the most part endeavored to vamp up some feeble shew of a title 
by descent, in order to amuse the people, while they gained the possession of 
the kingdom. And, when possession was once gained, they considered it as 
the purchase or acquisition of a new state of inheritance, and transmitted or 
endeavored to transmit it to their own posterity, by a kind of hereditary right 
of usurpation. 

King Egbert, about the year 800, found himself in possession of the throne 
of the West Saxons, by a long and undisturbed descent from his ancestors of 
above three hundred years. How his ancestors acquired their title, whether 
by force, by fraud, by contract, or by election, it matters not much to inquire; 
and is indeed a point of such high antiquity, as must render all inquiries at 
best but plausible guesses. His right must be supposed indisputably good, 
because we know no better. The other kingdoms of the heptarchy he acquired, 
some by consent, but most by a voluntary submission. And it is an established 
maxim in civil polity, and the law of nations, that when one country is united 
to another in such a manner, as that one keeps its government and estates, and 
the other loses them, the latter entirely assimilates with or is melted down in 
the former, and must adopt its laws and customs, (c) And in pursuance of 
this maxim there hath ever been, since the union of the heptarchy in King 
Egbert, a ^general acquiescence under the hereditary monarchy of the r 
West Saxons, through all the united kingdoms. L J 

From Egbert to the death of Edmund Ironside, a period of above two 
hundred years, the crown descended regularly, through a succession of fifteen 
^princes, without any deviation or interruption: save only that the sons of King 
Etheiwolf succeeded to each other in the kingdom without regard to the 
children of the elder branches, according to the rule of succession prescribed 
by their father, and confirmed by the wittena-gemote, in the heat of the 
Danish invasions; and also that Bang Edred, the uncle of Edwy, mounted the 
throne for about nine years, in the right of his nephew, a minor, the times 
being very troublesome and dangerous. But this was with a view to preserve, 
and not to destroy, the succession; and accordingly Edwy succeeded him. (2) 

King Edmund Ironside was obliged, by the hostile irruption of the Danes, at 
first to divide his kingdom with Canute, King of Denmark; and Canute, after 
his death, seized the whole of it, Edmund’s sons being driven into foreign 
countries. Here the succession was suspended by actual force, and a new 
family introduced upon the throne: in whom however this new acquired 
throne continued hereditary for three reigns; when, upon the death of 

(e) Puff. L. of N. and N. b. 8, c. 12, $ ft, 


(t) There were some other exceptions: Athelstan and Edmund Ironside were both 
Illegitimate sons, and both took the crown while they had legitimate brothers living. 
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Hardiknute, the ancient Saxon line was restored in the person of Edward the 
Confessor. 

He was not indeed the true heir to the crown, being the younger brother of 
Eng Edmund Ironside, who had a son Edward, sirnamed (from his exile) the 
outlaw, still living. But this son was then in Hungary; and, the English 
having just shaken off the Danish yoke, it was necessary that somebody on 
the spot should mount the throne; and the Confessor was the next of the royal 
line then in England. On his decease without issue, Harold II usurped the 
throne; and almost at the same instant came on the Norman invasion: the 
right to the crown being all the time in Edgar, sirnamed Atheling, (which 
signifies in the Saxon language illustrious , or of royal blood,) who was the 
r*199l son Edward the Outlaw, and grandson of Edmund ^Ironside; or, as 
*- J Matthew Paris (rf) well expresses the sense of our old constitution, 
4t Edmundus autem latusferreum , rex naturalis de stirpe regum , genuit Ed - 
wardvm * et Edioardus genuit Edgarum , cui de jure debebatur regnum 
Anglorum .” 

William the Norman claimed the crown by virtue of a pretended grant 
from King Edward the Confessor; a grant which, if real, was in itself utterly 
invalid: because it was made, as Harold well observed in his reply to William’s 
demand, (e) “ absque generali senatus y et populi conventu et edicto /” which also 
very plainly implies, that it then was generally understood that the king, with 
consent of the general council, might dispose of the crown and change the line 
of succession. (3) William’s title however was altogether as good as Harold’s, 
he being a mere private subject, and an utter stranger to the royal blood. 
Edgar Atheling’s undoubted right was overwhelmed by the violence of the 
times; though frequently asserted by the English nobility after the conquest, 
till such time as he died without issue: but all their attempts proved unsuc¬ 
cessful, and only served the more firmly to establish the crown in the family 
which had newly acquired it. 

This conquest then by William of Normandy was, like that of Canute before, 
a forcible transfer of the crown of England into a new family: but, the crown 
being so transferred, all the inherent properties of the crown were with it trans¬ 
ferred also. For, the victory obtained at Hastings not being (f) a victory 
over the nation collectively, but only over the person of Harold, the only right 
that the conqueror could pretend to acquire thereby was the right to possess 
the crown of England, not to alter the nature of the government. And there¬ 
fore, as the English laws still remained in force, he must necessarily take the 
crown subject to those laws, and with all its inherent properties; the first and 
principal of which was its descendibility. Here then we must drop our race of 
Saxon kings, at least for a while, and derive our descents from William the 
Conquerer as from a new stock, who acquired by right of war (such as it is, 
r*200l 9 till the * dernier resort of kings) a strong and undisputed title to 

*- J the inheritable crown of England. 

Accordingly it descended from him to his sons William II, and Henry L 
Robert, it must be owned, his eldest son, was kept out of possession by the 
arts and violence of his brethren; who perhaps might proceed upon a notion, 
which prevailed for some time in the law of descents, (though never adopted as 
the rule of public successions,) (g) that when the eldest son was already pro¬ 
vided for (as Robert was constituted Duke of Normandy by his father’s will,) 

S T) A. D. 1086. («) william of Malmsb. L 3. (/) Hale, Hist. C. L., o. 5. Seld. Review of Tithes, c. 8. 

) See Lord Lyttleton’s Life of Henry II, vol. 1, p. 460. 


(3) Perhaps it also as plainly implies, what the coronation service and other documents, 
together with the reason of the thing, raise a strong presumption of, that at this time the 
crown was partly elective; that is, that while restricted to one family, no one could come 
to the throne except by the common consent of the realm. The belief that this consent 
was essential seems to have had some hold uoon the people so late at least as the time of 
Richard ILL 
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in such a case the next brother was entitled to enjoy the rest of their father’s 
inheritance. But, as he died without issue, Henry at last had a good title to 
the throne, whatever he might have at first. 

Stephen of Blois, who succeeded him, was indeed the grandson of the con¬ 
queror, by Adelicia his daughter, and claimed the throne by a feeble kind of 
hereditary right: not as being the nearest of the male line, but as the nearest 
male of the blood royal, excepting his elder brother Theobald; who was Earl 
of Blois, and therefore seems to have waived, as he certainly never insisted on, 
so troublesome and precarious a claim. The real right was in the Empress 
Matilda or Maud, the daughter of Henry I; the rule of succession being, 
(where women are admitted at all,) that the daughter of a son shall be pre¬ 
ferred to the son of a daughter. So that Stephen was little better than a mere 
usurper; and therefore he rather chose to rely on a title by election, (h) while 
the Empress Maud did not fail to assert her hereditary right by the sword: 
which dispute was attended with various success, and ended at last in the com¬ 
promise made at Wallingford, that Stephen should keep the crown, but that 
Henry, the son of Maud, should succeed him, as he afterwards accordingly did. 

Henry, the second of that name, was (next after his mother Matilda) the 
undoubted heir of William the Conqueror; but he had also another connection 
in blood, which endeared *him still farther to the English. He was r* 2 nil 
lineally descended from Edmund Ironside, the last of the Saxon race -* 

of hereditary kings. For Edward the Outlaw, the son of Edmund Ironside, 
had (besides Edgar Atheling, who died without issue) a daughter, Margaret, 
who was married to Malcolm king of Scotland; and in her the Saxon heredit¬ 
ary right resided. By Malcolm she had several children, and among the rest 
Matilda the wife of Henry I, who by him had the Empress Maud, the mother 
of Henry H. Upon which account the Saxon line is in our histories frequently 
said to have been restored in his person, though in reality that right subsisted 
in the sons cf Malcolm by Queen Margaret; King Henry’s best title being as 
heir to the conqueror. 

From Henry II the crown descended to his eldest son Richard I, who dying 
childless, the right vested in his nephew Arthur, the son of Geoffrey his next 
brother: but John, the youngest son of King Henry, seized the throne; claim¬ 
ing, as appears from his charters, the crown by hereditary right: (f) that is to 
say, he was the next of kin to the deceased king, being his surviving brother; 
whereas Arthur was removed one degree farther, being his brother’s son, 
though by right of representation he stood in the place of his father Geoffrey. 
And however flimsy this title, and those of William Rufus and Stephen of 
Blois, may appear at this distance to us, after the law of descents hath now 
been^settled for so many centuries, they were sufficient to puzzle the under¬ 
standings of our brave, but unlettered ancestors. Nor, indeed, can we wonder 
at the number of partisans who espoused the pretensions of King John in par¬ 
ticular, since even in the reign of his father King Henry II, it was a point 
undetermined, (&) whether, ever in common inheritances, the child of an elder 
brother should succeed to land in right of representation, or the younger sur¬ 
viving brother in right of proximity of blood. Nor is it to this day decided, 
in the collateral succession to the fiefs of the empire, whether the order of the 
stocks, or the proximity of degree, shall take place. (/) However, on the death 
of Arthur *and his sister Eleanor without issue, a clear and indisput- f* 9n rn 
able title vested in Henry III,the son of John; and from him to Rich- *- -* 

ard the Second, a succession of six generations, the crown descended in the 
true hereditary line. Under one of which race of princes (m) we find it 
declared in parliament, “ that the law of the crown of England is, and always 
hath been, that the children of the king of England, whether born in England 

. W V ?9° Stephanus Dei gratia assensu cleri et populi in regem Anglorum electus* dtc." (Cart.. 
•A P* 1130. Ric. de Hagustald, 814. Hearne ad Cull. Neubr. 711.) 


ft) * l --Regni Angliat; quod nobis jure compctit hcereditario.** 
*4. (k) Qlanl., 1. 7 t c. 3. (l) Mod. Un. Hist., xxx, 512. 


Spelm. Hist. R. John apud Wilkins, 
(in) Stat. 25 Edw. HI, st. 2. 

127 



202 


Of the King and His Title, 


[Book L 


or elsewhere, ought to bear the inheritance after the death of their ancestors. 
Which law our sovereign lord the king, the prelates, earls, barons, and other 
great men, together with all the commons in parliament assembled, do approve 
and affirm for ever.” 

Upon Richard the Second’s resignation of the crown, he having no children, 
the right resulted to the issue of his grandfather Edward III. That king had 
many children besides his eldest, Edward the black prince of Wales, the father 
of Richard II; but, to avoid confusion, I shall only mention three: William 
his second son, who died without issue; Lionel, duke of Clarence, his third son; 
and John of Gant, duke of Lancaster, his fourth. By the rules of succession, 
therefore, the posterity of Lionel, duke of Clarence, were entitled to the throne 
upon the resignation of King Richard; and had accordingly been declared by 
the king, many years before, the presumptive heirs of the crown; which declar¬ 
ation was also confirmed in parliament, (n) But Henry, duke of Lancaster, the 
son of John of Gant, having then a large army in the kingdom, the pretence 
of raising which was to recover his patrimony from the king, and to redress 
the grievances of the subject, it was impossible for any other title to be 
asserted with any safety; and he became king under the title of Henry IV. 
But, as Sir Matthew Hale remarks, (o) though the people unjustly assisted Henry 
IV in his usurpation of the crown, yet he was not admitted thereto until he had 
declared that he claimed, not as a conqueror, (which .he very much inclined to 
do) ( p ) but as a successor, descended by right line of the blood royal; as ap¬ 
pears from the rolls of parliament in those times. And, in order to do this, 
r * -■ he set up a show of two titles: *the one upon the pretence of being the 
L -I first of the blood royal in the entire male line, whereas the duke of 
Clarence left only one daughter, Philippa; from which female branch, by a 
marriage with Edmond Mortimer, earl of March, the house of York descended: 
the other by reviving an exploded rumour first propagated by John of Gant, 
that Edmond, Earl of Lancaster, (to whom Henry’s mother was heiress) was in 
reality the elder brother of Edward I; though his parents, on account of his 
personal deformity, had imposed him on the world for the younger; and there¬ 
fore Henry would be entitled to the crown, either as successor to Richard II, 
in case the entire male line was allowed a preference to the female; or even 
prior to that unfortunate prince, if the crown could descend through a female, 
while an entire male line was existing. 

However, as in Edward the Third’s time we find the parliament approving 
and affirming the law of the crown, as before stated, so in the reign of Henry 
IV, they actually exerted their right of new-settling the succession to the 
crown. And this was done by the statute 7 Hen. lV, c. 2, whereby it is 
enacted, “ that the inheritance of the crown and realms of England and France, 
and all other the king’s dominions, shall be set and remain (y) in the person of 
our sovereign lord the king, and in the heirs of his body issuing;” and Prince 
Henry is declared heir apparent to the crown, to hold to him and the heirs of 
his body issuing, with remainder to the Lord Thomas, Lord John, and Lord 
Humphry, the king’s sons, and the heirs of their bodies respectively; which is 
indeed nothing more than the law would have done before, provided Henry 
the Fourth had been a rightful king. It however serves to shew that it was 

o o m _ 

then generally understood, that the king and parliament had a right to new- 
model and regulate the succession to the crown; and we may also observe with 
what caution and delicacy the parliament then avoided declaring any sentiment 
of Henry’s original title. However Sir Edward Coke more than once expressly 
[204-1 declares, (r) that at the time of ^passing this act the right of the crown 
L J was in the descent from Philippa, daughter and heir of Lionel duke of 
Clarence. 

Nevertheless the crown descended regularly from Henry IV to his son and 


(n) Stanford’s Geneal. Hist., 846. 
(a) Qoit mye et demoerg 0 . 
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grandsons Henry V and VI; in the latter of whose reigns the house of York 
asserted their dormant title; and, after imbruing the kingdom in blood and 
confusion for seven years together, at last established it in the person of Edward 
IV. At his accession to the throne, after a breach of the succession that 
continued for three descents, and above threescore years, the distinction of a 
king dejure and a king de facto began to be first taken; in order to indemnify 
such as had submitted to the late establishment, and to provide for the peace 
of the kingdom, by confirming all honours conferred and all acts done by 
those whoVere now called the usurpers, not tending to the disherison of the 
rightful heir. In statute 1 Edw. IV, c. 1, the three Henrys are styled, “late 
kings of England successively in dede, and not of ryght.” And in all the 
charters which I have met with of King Edward, wherever he has occasion to 
speak of any of the line of Lancaster, he calls them “ nuper de facto y et non de 
jure , reges Anglice” 

Edward IV left two sons and a daughter; the eldest of which sons, King 
Edward V, enjoyed the regal dignity for a very short time, and was then de¬ 
posed by Richard, his unnatural uncle, who immediately usurped the royal 
dignity, having previously insinuated to the populace a suspicion of bastardy 
in the children of Edward IV, to make a shew of some hereditary title; after 
which he is generally believed to have murdered his two nephews, upon whose 
death the right of the crown devolved to their sister Elizabeth. 

The tyrannical reign of King Richard III gave occasion to Henry, earl of 
Richmond, to assert his title to the crown. A title the most remote and unac¬ 
countable that was ever set up, and which nothing could have given success to 
but the universal detestation of the then usurper Richard. For, besides that he 
claimed under a descent from John of Gant, whose title was now exploded, 
the claim, (such as it was) was through John earl of Somerset, a bastard son, 
begotten by John of *Gant upon Catherine Swinford. It is true that, r 
by an act of parliament, 20 Ric. H, this son was, with others, legiti- ' 

mated and made inheritable to all lands, offices, and dignities, as if he had 
t^en born in wedlock; but still with an express reservation of the crown, 
“ except a dignitate regcdi .” (s) 

Notwithstanding all this, immediately after the battle of Bos worth Field, 
he assumed the regal dignity; the right of the crown then being, as Sir Ed¬ 
ward Coke expressly declares, (£) in Elizabeth, eldest daughter of Edward IV.; 
and his possession was established by parliament, holden the first year of his 
reign. In the act for which purpose the parliament seems to have copied the 
caution of their predecessors in the reign of Henry IV; and therefore, (as 
Lord Bacon, the historian of this reign observes,) carefully avoided any recog¬ 
nition^ Henry VH’s right, which indeed was none at ail; and the king would 
not nave it by way of new law or ordinance, whereby a right might seem to 
be created and conferred upon him; and therefore a middle way was rather 
chosen, by way (as the noble historian expresses it,) of establishment , and that 
under covert and indifferent words, “ that the inheritance of the crown should 
rest, remain , and abide , in King Henry VII and the heirs of his body;” thereby 
providing for the future, and at the same time acknowledging his present 
possession; but not determining either way, whether that possession was de 
jure or de facto merely. However, he soon after married Elizabeth of York, the 
undoubted heiress of the conqueror, and thereby gained (as Sir Edward Coke 
(w) declares) by much his best title to the crown. (4) Whereupon the act 
made in his favour was so much disregarded, that it never was printed in our 
statute books. 

Henry the Eighth, the issue of this marriage, succeeded to the crown by 


(8) 4 lust. 86. 


(t) Ibid. 37. 


(u) Ibid. 87. 


. (4) His best title was unquestionably under the parliamentaTy act; his marriage with the 
heir of Edward IV only secured him against his title being disputed in her interest. 
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clear, indisputable, hereditary right, and transmitted it to his three children 
in successive order. But in his reign we at several times find the parliament 
T *2061 buS y in re g lllatin S the succession to the kingdom. And, first by *sta- 
L J tute 25 Hen. VIII, c. 12, which recites the mischiefs which have and 
may ensue by disputed titles, because no perfect and substantial provision 
hath been made by law concerning the succession; and then enacts, that the 
crown shall be entailed to his majesty, and the sons or heirs male of his body; 
and in default of such sons to the Lady Elizabeth (who is declared to be the 
king’s eldest issue female, in exclusion of the Lady Mary, on account of her 
supposed illegitimacy by the divorce of her mother Queen Catherine) and to 
the Lady Elizabeth’s heirs of her body; and so on from issue female to issue 
female, and the heirs of their bodies, by course of inheritance according to 
their ages, as the crown of England hath been accustomed , and ought to go , in 
case where there be heirs female of the same: and in default of issue female, 
then to the king’s right heirs for ever. This single statute is an ample proof 
of all the four positions we at first set out with. 

But, upon the king’s divorce from Ann Boleyn, this statute was, with regard 
to the settlement of the crown, repealed by statute 28 Hen. VIII, c. 7, wherein 
the Lady Elizabeth is also, as well as the Lady Mary, bastardized, and the 
crown settled on the king’s children by Queen Jane Seymour, and his future 
wives; and, in defect of such children, then with this remarkable remainder, to 
such persons as the king by letters patent, or last will and testament, should 
limit and appoint the same: avast power, but notwithstanding, as it was regu¬ 
larly vested in him by the supreme legislative authority, it was therefore indis¬ 
putably valid. But this power was never carried into execution; for by statute 
35 Hen. VIII, c. 1, the king’s two daughters are legitimated again, and the 
crown is limited to Prince Edward by name, after that to the lady Mary, and 
then to the lady Elizabeth, and the heirs of their respective bodies; which suc¬ 
cession took effect accordingly, being indeed no other than the usual course of 
the law, with regard to the descent of the crown. 

But lest there should remain any doubt in the minds of the people, through 
this jumble of acts for limiting the succession, by statute 1 Mar. st. 2, c. 1, 
["*9071 Q ueen Mary’s *hereditary right to the throne is acknowledged and 
L J recognized in these words: “ The crown of these realms is most lawfully, 
justly and rightly descended and come to the queen’s highness that now is, 
being the very true and undoubted heir and inheritrix thereof.” And again, 
upon the queen’s marriage with Philip of Spain, in the statute which settles 
the preliminaries of that match, (x) the hereditary right to the crown is thus 
asserted and declared: “ As touching the right of the queen’s inheritance in 
the realm and dominions of England, the children, whether male or female, 
shall succeed in them, according to the known laws, statutes, and customs of 
the same.” Which determination of the parliament, that the succession shall 
continue in the usual course seems tacitly to imply a power of new-modeling 
and altering it, in case the legislature had thought proper. 

On Queen Elizabeth’s accession, her right is recognized in still stronger terms 
than her sister’s; the parliament acknowledging, ( y ) “that the queen’s highness 
is, and in very deed and of most mere right ought to be, by the laws of God, 
and the laws and statutes of this realm, our most lawful and rightful sovereign 
liege lady and queen; and that her highness is rightly, lineally, and lawfully 
descended and come of the blood royal of this realm of England; in and to 
whose princely person, and to the heirs of her body lawfully to be begotten, 
after her, the imperial crown and dignity of this realm doth belong.” And in 
the same reign, by statute 13 Eliz. c. 1, we find the right of parliament to direct 
the succession of the crown asserted in the most explicit words: “ If any per¬ 
son shall hold, affirm, or maintain that the common laws of this realm, not 
altered by parliament, ought not to direct the right of the crown of England; 

(x) 1 Mar. at. 2, c. 2, (y) Stat. 1 Eliz. c. 8. 
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or that the queen’s majesty, with and by the authority of parliament, is not 
able to make laws and statutes of sufficient force ana validity to limit and 
bind the crown of this realm, and the descent, limitation, inheritance, and gov¬ 
ernment thereof: such person, so holding, affirming, or maintaining, shall 
♦during the life of the queen, be guilty of high treason; and after r*2 0 gi 
her decease shall be guilty of a misdemeanor, and forfeit his goods and J 

chattels.” 

On the death of Queen Elizabeth, without issue, the line of Henry VIII 
become extinct. It therefore became necessary to recur to the other issues of 
Henry VII, by Elizabeth of York his queen; whose eldest daughter Margaret 
having married James IV, King of Scotland, King James the Sixth of Scot¬ 
land, and of England the First, was the lineal descendant from that alliance. 
So that in his person, as clearly as in Henry VIII, centered all the claims of 
different competitors, from the conquest downwaids, he being indisputably the 
lineal heir of the conqueror. And, what is still more remarkable, in his per¬ 
son also centered the right of the Saxon monaichs, which had been suspended 
from the conquest till his accession. For, as was formerly observed, Margaret, 
the sister of Edgar Atheling, the daughter of Edward the Outlaw, and grand¬ 
daughter of King Edmund Ironside, was the peisor in whom the hereditary 
right of the Saxon kings, supposing it not abolished by the conquest, resided. 
She married Malcolm King of Scotland; and Henry II, by a descent from 
Matilda their daughter, is generally called the restorer of the Saxon line. But 
it must be remembered, that Malcolm by his Saxon queen had sons as well as 
daughters; and that the royal family of Scotland, from that time downwards, 
were the offspring of Malcolm and Margaret. Of this royal family, King James 
the First was the direct lineal heir, and therefore united in his person every 
possible claim by hereditary right to the English as well as Scottish throne, 
being the heir both of Egbert and William the conqueror. 

And it is no wonder that a prince of more learning than wisdom, who could 
deduce an hereditary title for more than eight hundred years, should easily be 
taught by the flatterers of the times to believe there was something divine in 
this right, and that the finger of Providence was visible in its ♦preserva- r*o 0 Qi 
tion. Whereas, though a wise institution, it was clearly a human insti- L -* 
tution; and the right inherent in him no natural, but a positive right. And in 
this, and no other, light was it taken by the English parliament, who by 
statute 1 Jac. I, c. 1, did u recognize and acknowledge, that immediately upon 
the dissolution and decease of Elizabeth, late queen of England, the imperial 
crown thereof did by inherent birthright, and lawful and undoubted succession, 
descended come to his most excellent majesty, as being lineally, justly, and 
lawfully, next and sole heir of the blood royal of this realm.” Not a word 
here of any right immediately derived from heaven; which, if it existed any 
where, must be sought for among the aborigines of the island, the ancient 
Britons, among whose princes, indeed, some have gone to search it for him. (z) 

But, wild and absurd as the doctrine of divine right most undoubtedly is, it 
is still more astonishing, that when so many human hereditary rights had cen¬ 
tered in this king, his son and heir King Charles the First should be told by 
those infamous judges, who pronounced his unparalleled sentence, that he was 
an elective prince; elected by his people, and therefore accountable to them in 
his own proper person, for his conduct. The confusion, instability, and mad¬ 
ness, which followed the fatal catastrophe of that pious and unfortunate prince, 
will be a standing argument in favor of hereditary monarchy to all future 
ages; as they proved at last to the then deluded people: who, in order to 
recover that peace and happiness which for twenty years together they had 
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lost, in a solemn parliamentary convention of the estates, restored the right 
heir of the crown. (5) And in the proclamation for that purpose, which was 
drawn up and attended by both houses, (a) they declared, “that according to 
their duty and allegiance they did heartily, joyfully and unanimously acknowl- 
r*9inl ec ^g e an( ^ proclaim, that immediately upon the ^decease of our late sov- 
L J ereign lord King Charles, the imperial crown of these realms did by 
inherent birthright and lawful and undoubted succession descend and come to 
his most excellent majesty Charles the Second, as being lineally, justly, and 
lawfully, next heir of the blood royal of this realm; and thereunto they most 
humbly and faithfully did submit and oblige themselves, their heirs, and pos¬ 
terity for ever.” 

Thus I think it clearly appears, from the highest authority this nation is 
acquainted with, that the crown of England hath ever been an hereditary 
crown, though subject to limitations by parliament. The remainder of this 
chapter will consist principally of those instances wherein the parliament has 
asserted or exercised this right of altering and limiting the succession; a right 
which, we have seen, was before exercised and asserted in the reigns of Henry 
IV, Henry VII, Henry VIII, Queen Mary, and Queen Elizabeth. 

The first instance, in point of time, is the famous bill of exclusion, which 
raised such a ferment in the latter end of the reign of King Charles the Second. 
It is well known that the purport of this bill was to have set aside the king’s 
brother and presumptive heir, the Duke of York, from the succession, on the 
score of his being a papist; that it passed the house of commons, but was 
rejected by the lords; the king having also declared beforehand, that he never 
would be brought to consent to it. And from this transaction we may col¬ 
lect two things: 1. That the crown was universally acknowledged to be hered¬ 
itary; and the inheritance indefeasible unless by parliament: else it had been 
needless to prefer such a bill. 2. That the parliament had a power to have 
defeated the inheritance: else such a bill had been ineffectual. The commons 
acknowledged the hereditary right then subsisting; and the lords did not dis¬ 
pute the power, but merely the propriety, of an exclusion. However, as the 
bill took no effect, King James the Second succeeded to the throne of his 
ancestors; and might have enjoyed it during the remainder of his life but for 
his own infatuated conduct, which, with other concurring circumstances, 
brought on the revolution in 1688. 


(a) Com. Journ. 8 May, 1080. 


(5) The impartial judgment of a posterity farther removed from the passions and party 
strifes which originated in the dissensions of the seventeenth century, extends very little 
sympathy to the king who, by his selfishness, his disregard of law, his faithlessness to prom¬ 
ises, and his apparent determination to subordinate constitutional right to personal will, 
fairly justified, in the opinion of great numbers of the best and most patriotic men of the 
age, his being dethroned. The experience of the nation with the commonwealth proved 
that a more radical change in the government was attempted than the people were prepared 
for; and the reaction which followed was the natural consequence. JBut the public mind 
during this disturbed period became familiar with the fundamental truth, that all govern¬ 
mental authority, whether coming to a particular individual by inheritance, under rules of 
law, or by some species of election, is always a trust for the common benefit of the people 
who are subject to it, to be executed with a subordination of private interests, sentiments 
and feelings to the public weal; and that if the powers are perverted to private and selfish 
purposes, the trustee can claim no sympathy and is justified in no complaint when the trust 
he abuses is forcibly taken from him and confided to another. “The confusion, instability 
and madness which followed ” the attempt of James II to restore despotic methods, rendered 
necessary a second revolution; this time fortunately controlled by more moderate counsels; 
and this will be a standing warning to “ hereditary monarchy to all future ages,” that while 
many and Berious abuses in government may be submitted to as a lesser evil than forcible 
revolution, yet when kingly government becomes intolerable, the people, as they have 
demonstrated in repeated instances, are not without adequate remedy. 
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*The true ground and principle upon which that memorable event r* 2 ui 
proceeded was an entirely new case in politics, which had never before *- 
happened in our history,—the abdication of the reigning monarch, and the 
vacancy of the throne thereupon. It was not a defeasance of the right of 
succession, and a new limitation of the crown, by the king and both houses of 
parliament: it was the act of the nation alone, upon a conviction that there 
was no king in being. For, in a full assembly of the lords and commons, met 
in a convention upon a supposition of this vacancy, both houses ( b ) came to 
this resolution: “That King James the Second, having endeavored to subvert 
the constitution of the kingdom, by breaking the original contract between 
king and people; and, by the advice of Jesuits and other wicked persons, hav¬ 
ing violated the fundamental laws; and having withdrawn himself out of this 
kingdom; has abdicated the government, and that the throne is thereby 
vacant.” Thus ended at once, by this sudden and unexpected vacancy of the 
throne, the old line of succession; which from the conquest had lasted above 
six hundred years, and from the union of the heptarchy in King Egbert, almost 
nine hundred. The facts themselves thus appealed to, the king’s endeavour to 
subvert the constitution by breaking the original contract, his violation of the 
fundamental laws, and his withdrawing himself out of the kingdom, were evi¬ 
dent and notorious; and the consequences drawn from these facts, (namely, 
that they amounted to an abdication of the government; which abdication did 
not affect only the person of the king himself, but also all his heirs, and ren¬ 
dered the throne absolutely and completely vacant), it belonged to our ances¬ 
tors to determine. For, whenever a question arises between the society at 
large and any magistrate vested with powers originally delegated by that soci¬ 
ety, it must be decided by the voice of the society itself: there is not upon 
earth any other tribunal to resort to. And that these consequences were fairly- 
deduced from these facts, our ancestors have solemnly determined in a full 
parliamentary convention representing the whole society. The *rea- 
sons upon which they decided may be found at large in the parliament- *- * 

ary proceedings of the times; and may be matter of instructive amusement 
for us to contemplate, as a speculative point of history. But care must be 
taken not to carry this inquiry further than merely for instruction or amuse¬ 
ment. The idea, that the consciences of posterity were concerned in the recti¬ 
tude of their ancestors’ decisions, gave birth to those dangerous political heresies 
which so long distracted the state, but at length are happily extinguished. I 
therefore rather choose to consider this great political measure upon the solid 
footing of authority, than to reason in its favor from its justice, moderation, 
and expediency: because that might imply a right of dissenting or revolting 
from it, in case we should think it to have been unjust, oppressive, or inexpe¬ 
dient. Whereas, our ancestors having most indisputably a competent juris¬ 
diction to decide this great and important question, and having in fact decided 
it, it is now become our duty at this distance of time to acquiesce in their 
determination; being born under that establishment which was built upon this 
foundation, and obliged by every tie, religious as well as civil, to maintain 
it. 

But, while we rest this fundamental transaction, in point of authority, upon 
grounds the least liable to cavil, we are bound both in justice and gratitude to 
add, that it was conducted with a temper and moderation which naturally 
arose from its equity; that, however it might in some respects go beyond the 
letter of our ancient laws, (the reason of which will more fully appear here- 
after,) (c), it was agreeable to the spirit of our constitution, and the rights of 
human nature; and that though in other points, owing to the peculiar circum¬ 
stances of things and persons, it was not altogether so perfect as might have 
been wished, yet from thence a new sera commenced, in which the bounds of 


(6) Com. Journ. 7 Feb. 1680. 


(c) See Chap. 7. 
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prerogative and liberty have been better defined, the principles of government 
more thoroughly examined and understood, and the rights of the subject more 
explicitly guarded by legal provisions, than in any other period of the English 
r* 213 l history. particular, it is *worthy observation that the conven- 
L J tion, in this their judgment, avoided with great wisdom the wild 
extremes into which the visionary theories of some zealous republicans would 
have led them. They held that this misconduct of King James amounted to 
an endeavour to subvert the constitution; and not to an actual subversion, or 
total dissolution of the government, according to the principles of Mr. Locke: 
(d) which would have reduced the society almost to a state of nature; would 
have levelled all distinctions of honour, rank, offices and property: would have 
annihilated the sovereign power, and in consequence have repealed all positive 
laws; and would have left the people at liberty to have erected a new system of 
state upon a new foundation of polity. They therefore very prudently voted 
it to amount to no more than an abdication of the government and a conse¬ 
quent vacancy of the throne; whereby the government was allowed to subsist, 
though the executive magistrate was gone, and the kingly office to remain, 
though King James was no longer king, (e) And thus the constitution was 
kept entire; which upon every sound principle of government must otherwise 
have fallen to pieces, had so principal and constituent a part as the royal 
authority been abolished, or even suspended. (6) 

This single postulatum, the vacancy of the throne, being once established, 
the rest that was then done followed almost of course. For, if the throne be 
at any time vacant, (which may happen by other means besides that of abdica¬ 
tion; as if all the blood royal should fail, without any successor appointed by 
parliament;) if, I say, a vacancy by any means whatsoever should happen, the 
right of disposing of this vacancy seems naturally to result to the lords and 
commons, the trustees and representatives of the nation. For there are no 
other hands in which it can so properly be intrusted; and there is a necessity 
of its being intrusted somewhere, else the whole frame of government must be 
dissolved and perish. The lords and commons having therefore determined 
this main fundamental article, that there was a vacancy of the throne, they 
r * 2Ul proceeded to fill up that vacancy in such manner as they ^judged the 
L J most proper. And this was done by their declaration of 12 February, 
1688, (/*) in the following manner: “that William and Mary, prince and 
princess of Orange, be, and be declared king and queen, to hold the crown and 
royal dignity during their lives, and the life of the survivor of them; and that 
the sole and full exercise of the regal power be only in, and executed by, the 
said prince of Orange, in the names of the said prince and princess, during 
their joint lives: and after their deceases the said crown and royal dignity to 
be to the heirs of the body of the said princess; and for default of such issue 
to the Princess Anne of Denmark and the heirs of her body; and for default 
of such issue to the heirs of the body of the said prince of Orange.” 

Perhaps, upon the principles before established, the convention might (if 
they pleased) have vested the regal dignity in a family entirely new, and 
strangers to the royal blood: but they were too well acquainted with the 
benefits of hereditary succession, and the influence which it has by custom 
over the minds of the people, to depart any farther from the ancient line than 
temporary necessity and self-preservation required. They therefore settled 
the crown, first on King William and Queen Mary, King James’s eldest 

(d) On Gov. p. 2, c. 19. (e) Law of forfeit. 118, 119. (/) Com. Joum. 12 Feb. 1688. 

(6) The true interpretation of this action is, that by the use of certain plausible terms, 
the convention avoided an express recognition of the undeniable fact, that the people had 
found the rule of James II arbitrary ana unjust to a degree that made it unendurable, and 
with arms in their hands had overturned it in the exercise of the great right which must 
underlie all government—the right to set aside and reject the existing authority when it 
becomes subversive of the purposes for which it exists. Woolsey, Pol. Science, 1, 402. 
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daughter, for their joint lives: then on the survivor of them; and then on the 
issue of Queen Mary: upon failure of such issue, it was limited to the Princess 
Anne, Kins James's second daughter, and her issue; and lastly, on failure of 
that to the issue of King William, who was the grandson of Charles the First, 
and nephew as well as son-in-law of King James the Second, being the son of 
Marv his eldest sister. This settlement included all the protestant posterity 
of Ivin* Charles I, except such other issue as King James might at any time 
have, which was totally omitted through fear of a popish succession. And 
this order of succession took effect accordingly. 

These three princes, therefore, King William, Queen Mary, and Queen 
Anne, did not take the crown by hereditary right or descent , but by way of 
donation or purchase, as the ^lawyers call it; by which they mean any r* 215 -, 
method of acquiring an estate otherwise than by descent. The new L J 
settlement did not merely consist in excluding King James, and the person 
pretended to be the prince of Wales, and then suffering the crown to descend 
in the old hereditary channel: for the usual course of descent was in some 
instances broken through; and yet the convention still kept it in their eye, 
and paid a great, though not total, regard to it. Let us see how the succession 
would have stood, if no abdication had happened, and King James had left no 
other issue than his two daughters, Queen Mary and Queen Anne. It would 
have stood thus: Queen Mary and her issue; Queen Anne and her issue; King 
William and his issue. But we may remember, that Queen Mary was only 
nominally queen, jointly with her husband King William, who alone had the 
regal power; and King William was personally preferred to Queen Anne, 
though his issue was postponed to hers. Clearly, therefore, these princes 
were successively in possession of the crown by a title different from the usual 
course of descents. 

It was towards the end of King William's reign, when all hopes of any 
surviving issue from any of these princes died with the Duke of Gloucester, 
that the king and parliament thought it necessary again to exert their power 
of limiting and appointing the succession, in order to prevent another vacancy 
of the throne; which must have ensued upon their deaths, as no farther 
provision was made at the revolution than for the issue of Queen Mary, Queen 
Anne, and King William. The parliament had previously, by the statute of 
1 W. and M., st. 2, c. 2, enacted, that every person who should be reconciled 
to, or hold communion with, the see of Rome, should profess the popish 
religion, or should marry a papist, should be excluded, and be forever incapable 
to inherit, possess, or enjoy the crown; and that in such case the people should 
be absolved from their allegiance, and the crown should descend to such 
persons, being protestants, as would have inherited the same, in case the 
person so reconciled, holding communion, professing, or marrying, were 
naturally dead. To act therefore consistently with themselves, and at the 
same *time pay as much regard to the old hereditary line as their 
former resolutions would admit, they turned their eyes on the Princess J 

Sophia, electress and duchess dowager of Hanover, the most accomplished 
princess of her age. (g ) For, upon the impending extinction of the protestant 
posterity of Charles the First, the old law of legal descent directed them to 
recur to the descendants of James the First; and the Princess Sophia, being 
the youngest daughter of Elizabeth, queen of Bohemia, who was the daughter 
of James the First, was the nearest of the ancient blood royal, who was not 
incapacitated by professing the popish religion. On her, therefore, and the 
heirs of her bodj, being protestants, the remainder of the crown, expectant on 
the death of King William and Queen Anne without issue, was settled by 
statute 12 and 13 W. IH, c. 2. And at the same time it was enacted, that 

( 9 ) Sandford, in his genealogical history, published A. D. 1077, speaking of the princesses Elizabeth, 
Louisa, and Sophia, daughters of the queen of Bohemia, says, the first was reputed tne most learned, the 
second the greatest artist, and the Last one of the most accomplished ladles In Europe. 
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whosoever should hereafter come to the possession of the crown should join in 
the communion of the church of England as by law established. 

This is the last limitation of the crown that has been made by parliament: 
and these several actual limitations, from the time of Henry IV, to the present, 
do clearly prove the power of the king and parliament to new-model or alter 
the succession. And indeed it is now again made highly penal to dispute it: 
for by the statute 6 Ann., c. 7, it is enacted, that if any person maliciously, 
advisedly, and directly, shall maintain, by writing or printing, that the kings 
of this realm with the authority of parliament are not able to make laws to 
bind the crown and the descent thereof, he shall be guilty of high treason; or 
if he maintains the same by only preaching, teaching, or advised speaking, he 
shall incur the penalties of & praemunire. 

The Princess Sophia dying before Queen Anne, the inheritance thus limited 
descended on her son and heir King George the First; and, having on the 
death of the queen taken effect in his person, from him it descended to his late 
majesty King George the Second; and from him to his grandson and heir, our 
present gracious sovereign, King George the Third. 

T*2l71 *Hence it is easy to collect, that the title to the crown is at present 
L -I hereditary, though not quite so absolutely hereditary as formerly: and 
the common stock or ancestor, from whom the descent must be derived, is also 
different. Formerly the common stock was King Egbert; then William the 
Conqueror; afterwards in James the First’s time the two common stocks 
united, and so continued till the vacancy of the throne in 1688: now it is the 
Princess Sophia, in whom the inheritance was vested by the new king and 
parliament. Formerly the descent was absolute, and the crown went to the 
next heir without any restriction: but now, upon the new settlement, the 
inheritance is conditional; being limited to such heirs only, of the body of the 
Princess Sophia, as are protestant members of the church of England, and are 
married to none but protestants. 

And in this due medium consists, I apprehend, the true constitutional notion 
of the right of succession to the imperial crown of these kingdoms. The 
extremes, between which it steers, are each of them equally destructive of 
those ends for which societies were formed and kept on foot. Where the 
magistrate, upon every succession, is elected by the people, and may by the 
express provision of the laws be deposed (if not punished) by his subjects, 
this may sound like the perfection of liberty, and look well enough when de¬ 
lineated on paper; but in practice will be ever productive of tumult, conten¬ 
tion and anarchy. And, on the other hand, divine, indefeasible, hereditary 
right, when coupled with the doctrine of unlimited passive obedience, is surely 
of all constitutions the most thoroughly slavish and dreadful. But when such 
an hereditary right, as our laws have created and vested in the royal stock, is 
closely interwoven with those liberties, which, we have seen in a former chap¬ 
ter, are equally the inheritance of the subject; this union will form a consti¬ 
tution, in theory the most beautiful of any, in practice the most approved, and 
I trust, in duration the most permanent. It was the duty of an expounder of 
our laws to lay this constitution before the student in its true and genuine 
light: it is the duty of every good Englishman to understand, to revere, to 
defend it. (7) 


(7) By the constitution of the United States, the president, who is the federal executive, 
is chosen by electors, who are themselves chosen by the several states to perform that duty. 
Each state appoints in such manner as the legislature thereof may direct, a number of 
electors equal to the whole number of senators and representatives to which the state may 
be entitled in congress: Const., art. 2, sec. 1; and those electors meet in the respective states 
and vote by ballot for president and vice-president, one of the persons voted for, at least, 
not being an inhabitant of the same state with themselves; the result of which voting is 
transmitted to the seat of government, and canvassed in joint convention of the two houses 
Of congress. If no one person have a majority of all the votes cast for president, the house 
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CHAPTER IV. 

OF THE KING’S ROYAL FAMILY. 

The first and most considerable branch of the king’s royal family, regarded 
by the laws of England, is the queen. 

The queen of England is either queen regent, queen consort , or queen dow¬ 
ager, The queen regent , regnant , or sovereign is 6he who holds the crown in 
her own right; as the first (and perhaps the second) Queen Mary, Queen Eliz¬ 
abeth, and Queen Anne; and such a one has the same powers, prerogatives, 
rights, dignities, and duties, as if she had been a king. This was observed in 
the entrance of the last chapter, and is expressly declared by statute 1 Mar. I, 
st. 3, c. 1. But the queen consort is the wife of the reigning king; and she, by 
virtue of her marriage, is participant of divers prerogatives above other 
women, (a) 

And first, she is a public person, exempt and distinct from the king: and 
not, like other married women, so closely connected as to have lost all legal or 

(a) Finch. L. 80. 


of representatives proceeds immediately to choose a president by ballot, from the persons, 
not exceeding three, having the highest number of votes; but in this election they vote by 
states, the representation oi each state being entitled to one vote, and a majority of all the 
states being necessary to a choice. If no person has a majority of all the votes cast for 
vice-president, the senate, from the two highest numbers on the list, chooses a vice-presi¬ 
dent; a majority vote of a quorum of two-thirds of all the senators being requisite to an 
election. Const. 12th amendment. No person is eligible to either of these offices except a 
natural born citizen, or one who was a citizen at the time of the adoption of the constitu¬ 
tion, and who has attained the age of thirty-five years. Const, art, 2, sec. 1. 

In case of the removal of the president from office or of his death, resignation or in¬ 
ability to discharge the powers and duties of his office, the same devolve on the vice-presi¬ 
dent. Const, art. 2, sec. 1. And in case of vacancy in the office of vice-president, then such 
powers and duties devolve upon the president pro tem. of the senate, or, if there be no such 
officer, then upon the speaker of the house of representatives for the time being. 1 Stat 
at Large, 239. And if the house of representatives shall not choose a president when the 
right devolves upon them, by the fourth day of March next following, the vice-president 
becomes acting president, as in the case of the death or other constitutional disability of the 
president. Const. 12th amendment. The president and vice-president, like all other civil 
officers, are subject to be removed from office, on impeachment for and conviction of 
treason, bribery, or other high crimes and misdemeanors. Const, art. 2, sec. 4. 

When the duties of the office of president devolve upon the vice-president, by reason of 
the death or resignation of the president, the vice-president becomes acting president for 
the remainder of the term, and according to the precedents, he is to be deemed the presi¬ 
dent and designated as such in all state papers and public transactions. But what shall be 
the rule in case the vice-president is called upon to discharge the president’s duties by reason 
of the inability of the president, is not so clear. In the first place, there may be the ques¬ 
tion what constitutes inability; a question which, to some extent, agitated the nation while 
the result of President Garfield's wound was uncertain. But beyond this is the question 
who shall decide upon the inability, whether the vice-president himself or the congress; and 
finally, whether, when an inability is found to exist, the vice-president takes the office for 
the remainder of the term, or only while the inability, if it shall prove to be temporary, 
may continue. Up to this time there is no precedent which can be a guide, but the dis¬ 
cussions of 1881 developed the fact that there is abundant difference in opinion. 

By the constitution, as originally adopted, the electors chosen in the states cast their votes 
for two persons, without designating which was their choice for president and which for 
vice-president, and the person having the highest number, if a majority of all, became 
president, and the one having the next highest number, if a majority, became vice-presi¬ 
dent; but, when party lines came to be distinctly drawn, so that the candidates of one 
party, in the absence of intrigue or bad faith, were likely always to receive the same num¬ 
ber of votes, the purpose of this scheme of election was wholly defeated, and the consti¬ 
tution, after the exciting election of Mr. Jefferson by the house of representatives over Mr. 
Burr, who had been candidate before the people for the second position only, was changed 
as above shown. 
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separate existence eo long as the marriage continues. For the queen is of 
ability to purchase lands, and to convey them, to make leases, to grant copy- 
holds, and do other acts of ownership, without the concurrence of her lord; 
which no other married woman can do: ( 6 ) a privilege as old as the Saxon 
era. (c) She is also capable of taking a grant from the king, which no other 
wife is from her husband; and in this particular she agrees with the Augusta , 
or piissima regina conjux divi imperatoris of the Roman laws; who, according 
r *oiQi to Justinian, ( d) was equally *capable of making a grant to, and receiv- 
L -I ing one from, the emperor. The queen of England hath separate 
courts and offices distinct from the king’s, not only in matters of ceremony, 
but even of law; and her attorney and solicitor general are entitled to a place 
within the bar of his majesty’s courts, together with the king’s counsel, (e) 
She may likewise sue and be sued alone, without joining her husband. She may 
also have a separate property in goods, as well as lands, and has a right to dis¬ 
pose of them by will. In short, she is in all legal proceedings looked upon as 
a feme sole, and not as a ferae covert; as a single, not as a married woman, (f) 
For which the reason given by Sir Edward Coke is this: because the wisdom 
of the common law would not have the king, (whose continual care and study 
is for the public and circa ardua regni ,) to be troubled and disquieted on 
account of his wife’s domestic affairs; and therefore it vests in the queen a 
power of transacting her own concerns, without the intervention of the king, 
as if she was an unmarried woman. 

The queen hath also many exemptions and minute prerogatives. For 
instance: she pays no toll; (( 7 ) nor is she liable to amercement in any court. ( h ) 
But in general, unless where the law has expressly declared her exempted, she is 
upon the same footing with other subjects; being to all intents and purposes, 
the king’s subject, and not his equal: in like manner as, in the imperial law, 
“Augusta legibus soluta non est .” (i) 

The queen hath also some pecuniary advantages, which form her a distinct 
revenue: as in the first place, she is entitled to an ancient perquisite called 
queen-gold, aurum regince , which is a royal revenue, belonging to every queen 
consort during her marriage with the king, and due from every person who 
hath made a voluntary offering or fine to the king, amounting to ten marks or 
upwards, for and in consideration of any privileges, grants, licenses, pardons, 
r# 1 or *other matter of royal favour conferred upon him by the king: and 
*- J it is due in the proportion of one tenth part more, over and above the 
entire offering or fine made to the king; and becomes an actual debt of record 
to the queen’s majesty by the mere recording of the fine. (&) As, if an hun¬ 
dred marks of silver be given to the king for liberty to take in mortmain, or 
to have a fair, market, park, chase, or free-warren: there the queen is entitled 
to ten marks in silver, or (what was formerly an equivalent denomination) to 
one mark in gold, by the name of queen-gold, or aurum regince . (/) But no 
such payment is due for any aids or subsidies granted to the king in parlia¬ 
ment or convocation; nor for fines imposed by courts on offenders, against their 
will; nor for voluntary presents to the king, without any consideration moving 
from him to the subject; nor for any sale or contract whereby the present 
revenues or possessions of the crown are granted away or diminished, (m) 

The original revenue of our ancient queens, before and soon after the con¬ 
quest, seems to have consisted in certain reservations or rents out of the 
demesne lands of the crown, which were expressly appropriated to her majesty, 
distinct from the king. It is frequent, in domesday book, after specifying the 
rent due to the crown, to add likewise the quantity of gold or other renders 

(6) 4 Rep. 23. . _ . . 

(c) Seld. Jan. Angl. 1, 42. The Instance meant, loc. citat., Is where Ethels with, wife to Burghred, king 
of the Mercians, granted a patent to Cuthwals. (rf) Cod. 5, 1ft, 26. (e) Seld. tit. hon. I, 6, 7. 

(/) Finch. L. 66. Co. Litt., 133. (g) Co. Litt., 133. ( h ) Finch. L., 185. (*) Ff. 1. 3,31. 

(fc) Pryn. Aur. reg. 2. ( l ) U Rep. 21. 4 Inst., 358. (m) Ibid. Pryn. ft. Madox, Hist. Exch., 242. 
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reserved to the queen, (n) These were frequently appropriated to particular 
purposes ; to buy wool for her majesty’s use, (o) to purchase oil for her 
lamps, (p) or to furnish her attire from head to foot, (^) which was frequently 
very costly, as one single robe, in the fifth year of Henry II, *stood [-*92 ll 
the city of London in upwards of fourscore pounds, (r) A practice ^ 

somewhat similar to that of the eastern countries, where whole cities and pro¬ 
vinces were specifically assigned to purchase particular parts of the queen’s 
apparel, ($) And, for a further addition to her income, this duty of queen-gold 
is supposed to have been originally granted; those matters of grace and favour 
out of which it arose, being frequently obtained from the crown by the power¬ 
ful intercession of the queen. There are traces of its payment, though obscure 
ones, in the book of domesday, and in the great pipe-roll of Henry the First. (£) 
In the reign of Henry the Second the manner of collecting it appears to have 
been well understood, and forms a distinct head in the ancient dialogue of the 
exchequer, ( u ) written in the time of that prince, and usually attributed to 
Gervase of Tilbury. From that time downwards it was regularly claimed and 
enjoyed by all the queen consorts of England till the death of Henry VIII; 
though, after the accession of the Tudor family, the collecting of it seems to 
have been much neglected: and there being no queen consort afterwards till 
the accession of James I, a period of near sixty years, its very nature and 
quantity became then a matter of doubt; and, being referred by the king to 
the chief justices and chief baron, their report of it was so very unfavour¬ 
able, (u) that his consort Queen Anne (though she claimed it) yet never thought 
proper to exact it. In 1635, 11 Car. I, a time fertile of expedients for raising 
money upon dormant precedents in our old records (of which ship-money was 
a fatal instance,) the king, at the petition of his queen, Henrietta Maria, issued 
out his writ (w) for levying it; but afterwards purchased it of his consort at 
the price of ten thousand pounds; finding it, perhaps, too trifling and trouble¬ 
some to levy. And when afterwards, at the restoration, by *the aboli- [*9991 
tion of the military tenures, and the fines that were consequent upon -* 

them, the little that legally remained of this revenue was reduced to almost 
nothing at all, in vain did Mr. Prynne, by a treatise which does honor to his 
abilities as a painful and judicious antiquary, endeavor to excite Queen Cath¬ 
arine to revive this antiquated claim. 

Another ancient perquisite belonging to the queen consort, mentioned by all 
our old writers, (x) and, therefore only, worthy notice, is this: that, on the 
taking of a whale on the coast, which is a royal fish, it shall be divided between 
the king and queen; the head only being the king’s property, and the tail 
of it the queen’s. 11 De sturgione observetur , quod rex ilium habebit integrum: 
de balena vero sufficit y si rex habeat caput , et regina caudam .” The reason of 
this whimsical division, assigned by our ancient records, (y) was, to furnish 
the queen’s wardrobe with whalebone. 

But farther, though the queen is in all respects a subject, yet, in point of 
the security of her life and person, she is put on the same footing with the 
king. It is equally treason (by the statute 25 Edw. Ill,) to compass or imagine 
the death of our lady the king’s companion, as of the king himself: and to vio- 


(n) Bede ford scire Manet. Lestone redd, per annum xxii lib. dbc.; ad opus regincB U unci as auri .— 
Eere/ordscire. In Lene, <£c., consuetud. utpreepoeitus manerii veniente domina sua ( regina ) in maner , 
preesentaret ei xviii or as denar , ut esset ipsa Iceto animo . Pryn, Append, to Aur. Beg. 2, 8. 

(o) Causa coadunandi lanam regince. Domesd. Ibid. 

(p) Civitas LuTidon. Pro oleo ad lampad. regince. {Mag. rot . pip. temp. Hen. IL ibid .) 

iq) Vicecomes Berkescire, xvi l. pro cappa regince. (Mag. rot. pip. 19.—22 Hen. II, ibid.) Civitas 

Lund cordubanario regince xx s. (Mag. rot. t Hen. II. Madox, Hist. Exch., 419.) 

(r) Pro rota ad o pus regince, quater xx l. et vi s t Hit d. (Mag. rot. 6 Hen. II , ibid , 260.) 

(») Solere aiunt uarbaros reges Persiarum ac Syrorum—uxoribus civitates attribuere , hoc modo ; 
ruzc civitas mulieri redimiculum preebeat , hcec in collum. hcec in crines , dtc. (Cic. in Verrem, lib. &, 
cap. 33.) 

y) 8®© Madox, Disceptat. Bpistolar. 74. Pryn. Aur. Reg. Append. 6. (u) Lib. 2, c. 26. 

(v) Mr. Prynne, with some appearance of reason, insinuates that their researches were very superficial. 
(Aur. Rea. 125.) 

(v» 19 Hym. Feed. 721. Or) Bracton, 1. 3, c. 3. Britton, c. 17. Flet., L 1, c. 46 et 46. 

(in Pryn. Aur. Reg. 127. 
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late, or defile the queen consort, amounts to the same high crime; as well in 
the person committing the fact, as in the queen herself, if consenting. A law 
of Henry the Eighth (z) made it treason also for any woman, who was not a 
virgin, to marry the king without informing him thereof: but this law was 
soon after repealed, (1) it trespassing too 6trongly as well on natural justice as 
female modesty. If, however, the queen be accused of any species of treason, 
she shall, (whether consort or dowager) be tried by the peers of parliament, as 
Queen Ann Boleyn was in 28 Hen. VIII. 

The husband of a queen regnant, as Prince George of Denmark was to 
Queen Anne, is her subject: and may be guilty of high treason against her: 
but, in the instance of conjugal infidelity, he is not subjected to the same penal 
1**2231 * res t r i c ti° n8 > f° r which the reason 6eems to be that, if a queen consort 
L J is unfaithful to the royal bed, this may debase or bastardize the heirs 
to the crown; but no such danger can be consequent on the infidelity of the 
husband to a queen regnant. 

A queen dowager is the widow of the king, and, as such, enjoys most of the 
privileges belonging to her as queen consort. But it is not high treason to 
conspire her death, or to violate her chastity, for the same reason as was before 
alleged, because the succession to the crown is not thereby endangered. Yet 
still, pro dignitate regali, no man can marry a queen dowager without special 
license from the king, on pain of forfeiting his lands and goods. This, Sir 
Edward Coke (a) tells us, was enacted in parliament in 6 Henry VI, though 
the statute be not in print. But she, though an alien born, shall still be entitled 
to dower after the king’s demise, which no other alien is. (5) A queen dow- 
ager, when married again to a subject, doth not lose her regal dignity, as 
peeresses dowager do their peerage when they marry commoners. For Cath¬ 
arine, queen dowager of Henry v, though she married a private gentleman, 
Owen ap Meredith ap Theodore, commonly called Owen Tudor, yet, by the 
name of Catherine, queen of England, maintained an action against the bishop 
of Carlisle. And so, the queen dowager of Navarre, marrying with Edmond 
earl of Lancaster, brother to King Edward the First, maintained an action of 
dower (after the death of her second husband) by the name of queen of 
Navarre, (c) 

The prince of Wales, or heir-apparent to the crown, and also his royal con¬ 
sort, and the princess royal, or eldest daughter of the king, are likewise peculi¬ 
arly regarded by the laws. For, by statute 25 Edw. Ill, to compass or 
conspire the death of the former, or to violate the chastity of either of the 
latter, are as much high treason as to conspire the death of the king, or violate 
the chastity of the queen. And this upon the same reason as was given before: 
because the prince of Wales is next in succession to the crown, and to violate 
his wife might taint the blood royal with bastardy: and the eldest daughter 
r* 224 l king * 8 also alone inheritable to the *crown, on failure of issue 

L J male, and therefore more respected by the laws than any of her 
younger sisters, insomuch that upon this, united with other (feudal) principles, 
while our military tenures were in force, the king might levy an aid for marry¬ 
ing his eldest daughter, and her only. The heir-apparent to the crown is 
usually made prince of Wales, (2) and earl of Chester, by special creation, and 
investiture: but, being the king’s eldest son, he is by inheritance duke of Corn¬ 
wall, without any new creation. ( d ) (3) 


(z) Stat. 83 Hen. VIII, c. 21. 

(6) Co. Litt., 31. b. (c) 2 Inst. 60. 


(a) 2 Inst. 18. See Riley's Plac. Pari. 672. 
(d) 8 Rep. 1. Seld. Tit. of Hon. 2, 5. 


(1) By stat. 1 Edw. VI, c. 12, which abrogated all treasons created since the statute of 

treasons 25 Edw. III. t 

(2) When there is no heir-apparent, the heir-presumptive may be elevated to this dignity, 
as was done in the case of the two daughters of Henry VIII, Mary and Elizabeth. 

(3) Edward III created the Black Prince duke of Cornwall, with inheritance to his heirs 
eldest sons of the kings of England. When there is no prince of Wales the revenues of 
the duchy are appropriated by the crown. 
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The rest of the royal family may be considered in two different lights, accord¬ 
ing to the different senses in which the term royal family is used. The larger 
sense includes all those who are by any possibility inheritable to the crown. 
Such, before the revolution, were all the descendants of William the Conqueror, 
who had branched into an amazing extent, by intermarriages with the ancient 
nobility. Since the revolution ana act of settlement, it means the protestant 
issue of the Princess Sophia; now comparatively few in number, but which, in 
process of time, may possibly be as largely diffused. The more confined sense 
includes only those, who are within a certain degree of propinquity to the 
reigning prince, and to whom, therefore, the law pays an extraordinary regard 
and respect; but, after that degree is past, they fall into the rank of ordinary 
subjects, and are seldom considered any farther, unless called to the succession 
upon failure of the nearer lines. For, though collateral consanguinity is 
regarded indefinitely, with respect to inheritance or succession, yet it is and 
can only be regarded within some certain limits, in any other respect, by the 
natural constitution of things and the dictates of positive law. (a) 

The younger sons and daughters of the king, and other branches of the 
royal family, who are not in the immediate line of succession, were therefore 
little farther regarded by the ancient law, than to give them, to a certain degree, 
precedence before all peers and public officers, as well ecclesiastical as temporal. 
This is done by the statute 31 lien. VIII, c. 10 , *which enacts that no [*0051 
person, except the king’s children, shall presume to sit or have place at L J 
the side of the cloth of estate in the parliament chamber; and that certain great 
officers therein named shall have precedence above all dukes, except only such 
as shall happen to be the king’s son, brother, uncle, nephew, (which Sir Edward 
Coke (f) explains to signify grandson or nepos ), or brother’s or sister’s son. 
Therefore, after these degrees are past, peers or others of the blood royal are 
entitled to no place or precedence except what belongs to them by their 
personal rank or dignity : which made Sir Edward Walker complain, (g ) that 
by the hasty creation of Prince Rupert to be duke of Cumberland, and of 
the earl of Lenox to be duke of that name^previous to the creation of King 
Charles’ second son, James, to be duke of "York, it might happen that their 
grandsons would have precedence of the grandsons of the duke of York. 

Indeed under the description of the king’s children his grandsons are held to 
be included, without having recourse to Sir Edward Coke’s interpretation of 
nephew; and therefore when his late majesty King George II created his grand¬ 
son Edward, the second son of Frederick, prince of Wales, deceased, duke of 
York, and referred it to the house of lords to settle his place and precedence, 
they certified (h) that he ought to have place next to the late duke of Cumber¬ 
land, the then king’s youngest Bon ; and that he might have a seat on the left 
hand of the cloth of estate. But when, on the accession of his present 
majesty, those royal personages ceased to take place as the children , and ranked 
only as the brother and uncle y of the king, they also left their seats on the side 
of the cloth of estate ; so that when the duke of Gloucester, his majesty’s 
second brother, took his seat in the house of peers, (i) he was placed on the 
upper end of the earl’s bench (on which the dukes usually sit) next to his 
royal highness the duke of York. And in 1718, upon a question referred to all 
the judges by King George I, it was resolved, by the opinion of ten against the 
other two, that the education and care of all the king’s grandchildren while 
minors did belong of right to his majesty, as king of this realm, even during 
their father’s life, {k) But they all agreed, that the care and approbation of 
their marriages, when grown up, belonged to the king their grandfather. ( 4 ) 
And the judges have more recently concurred in opinion, (/) that this care and 


(e) See Essay on Collateral Consanguinity, Id Law Tracts, 4to: Oxon. 1771. 

(/> T 4 I ” s f T 362 - _ (a) Tracts, p. 801. (h) Lords 

(f) Lords’ Joura. 10 Jan. 1766. (fc) Fortesc. Al. 401-440. (2) Lords’ 


’ Journ. 24 Apr. 1760. 
Journ. 28 Feb. 1772. 


(4) 


- —- JU4VI UO WUl U. AAJ 1' 

A full report of the arguments of the judges may be seen in State Trials, vol. xi, 295. 
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approbation extend also to the presumptive heir of the crown; though to what 
other branches of the royal family the same did extend, they did not find pre¬ 
cisely determined. The most frequent instances of the crown’s interposition 

r* 226 l n ? *^ art .ker than nephews and nieces; (m) but examples are not 
L - 1 wanting of its reaching to more distant collaterals. (?i) And the stat¬ 
ute 6 Hen. VI, before mentioned, which prohibits the marriage of a queen 
dowager without the consent of the king, assigns this reason for it : (5) 
“because the disparagement of the queen shall give greater comfort and example 
to other ladies of estate, who are of the blood-royal , more lightly to disparage 
themselves.” (o) Therefore by the statute 28 Hen. VIII, c. 18 , (repealed, among 
other statutes of treasons, by 1 Edw. VI, c. 12,) it was made high treason, for 
any man to contract marriage with the king’s children, or reputed children, his 
sisters or aunts ex parte paterna y or the children of his brethren or sisters ; 
being exactly the same degrees to which precedence is allowed by the statute 
31 Hen. VHI, before mentioned. And now, by statute 12 Geo. Ill, c. 11, no 
descendant of the body of King George II, (other than the issue of princesses 
married into foreign families) is capable of contracting matrimony, without 
the previous consent of the king signified under the great seal; and any marriage 
contracted without such consent is void. Provided, that such of the said 
descendants as are above the age of twenty-five may, after a twelvemonth’s 
notice given to the king’s privy council, contract and solemnize marriage with¬ 
out the consent of the crown ; unless both houses of parliament shall, before 
the expiration of the said year, expressly declare their disapprobation of such 
intended marriage. And all persons solemnizing, assisting, or being present at 
any such prohibited marriage, shall incur the penalties of the statute of 
praemunire, (6) 

(to) See (besides the instances cited In Fortesque Aland) for brothers and sisters ; under kin? Edward 
III, 4 Rym. 892, 403, 411, 601, 608, 512, 649, 688—under Henry V, 9 Rym. ?10, 711, 741—under Edward IV, 
11 Rym. 564, 565, 690, 601—under Henry VIII, 13 Rym. 249, 423—under Edwara VI, 7 St. Tr. 3, 8. For 
nephews and nieces : under Henry HI, 1 Rym. 852—under Edward I, 2 Rym. 489—under Edward III, 6 
Rym. 661—under Richard II, 7 Rym. 264—under Richard III, 12 Rym. 232, 244—under Henry VIII, 12 
Rym. 26. 31. < 

(n) To great nieces ; under Edward IT, 8 Rym. 575, 644. To first cousins : under Edward II, 5 Rym. 
277. To second and third cousins: under Edward IH. 6 Rym. 729—under Richard II, 7 Rym. 225—UDder 
Henry VI, 10 Rym. 822—under Hemy VH, 12 Rym. 629—under queen Elizabeth, Camd. Ann. A. D. 1562. 
To fourth cousins: under Henry VTL 12 Rym. $29. To the blood-royal in general; under Richard IL 7 
Rym. 787. (o) Ril. Plac. Pari. 672. 


(5) The marriage of Catharine, mother to Henry VI, with Owen Tudor, was the occa¬ 
sion of thi 9 statute. 

(6) In 1793 the Duke of Sussex was married while in Rome to the Lady Augusta Murray, 
without the consent of the crown ; and on his return to England caused the marriage to be 
celebrated anew. Some question was made whether the marriage act could have any force 
beyond the British dominions, and the king directed a suit for the nullity of the marriage to 
be instituted. This was done accordingly, and the court of arches declared the marriage 
absolutely null and void. Heseltine v. Lady Murray, 2 Add., 400. This, however, did not 
put the question at rest, and in 1843, on the death of the duke of Sussex, Sir Augustus D'Este, 
the son of his royal highness by this marriage, claimed the dukedom and other honors of 
his father. There was no objection to the marriage in point of form; it having been cele¬ 
brated according to the rites of the church of England, by a clergyman of the establish¬ 
ment, and it would unquestionably have been good but for the prohibition of the royal 
marriage act. The judges were unanimously of opinion that the prohibition was personal, 
and followed the members of the royal family wherever they might go ; and the house of 
lords concurring in this opinion, it was decided that Sir Augustus had not made out his 
claim. 11 Cl. and Fin., 85. 

A later statute than the one referred to in the text, 3 and 4 Vic., c. 52, § 4, forbids a mar¬ 
riage by the king or queen when under a regency, and before arriving at the age of eighteen 
years, without the consent in writing of the regent and the two houses of parliament; and 
makes every such marriage without the required consent void, and the persons concerned 
therein guilty of high treason. 
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OF THE COUNCILS BELONGING TO THE KING. 

The third point of view, in which we are to consider the king, is with regard 
to his councils. For, in order to assist him in the discharge of his duties, the 
maintenance of his diguity, and the exertion of his prerogative, the law hath 
assigned him a diversity of councils to advise with. 

1. The first of these is the high court of parliament, whereof we have already 
treated at large. 

2. Secondly, the peers of the realm are by their birth hereditary counsellors 
of the crown, and maybe called together by the king to impart their advice in 
all matters of importance to the realm, either in time of parliament, or, which 
hath been their principal use, when there is no parliament in being, (a) Ac¬ 
cordingly Bracton, ( b ) speaking of the nobility of his time, says they might 
probably be called “ consules , a consulendo ; regis enim tales sibi associa?it ad 
consulendum And in our law books (c) it is laid down that peers are created 
for two reasons: 1, ad consulendum / 2, ad defendendum regem: on which 
account the law gives them certain great and high privileges; such as freedom 
from arrests, <fcc., even when no parliament is sitting; because it intends, that 
they are always assisting the king with their counsel for the commonwealth, or 
keeping the realm in safety by their prowess and valour. 

*Instances of conventions of the peers, to advise the king, have been [-*90 
in former times very frequent, though now fallen into disuse by reason *- * 

of the more regular meetings of parliament. Sir Edward Coke ( d) gives us an 
extract of a record, 5 Hen. IV, concerning an exchange of lands between the 
king and the earl of Northumberland, wherein the value of each was agreed to 
be settled by advice of parliament, (if any should be called before the feast of 
Saint Lucia,) or otherwise by advice of the grand council of peers, which the 
king promises to assemble before the said feast, in case no parliament shall be 
called. Many other instances of this kind of meeting are to be found under our 
ancient kings; though the formal method of convoking them had been so long 
left off, that when King Charles I, in 1840, issued out writs under the great seal 
to call a great council of all the peers of England to meet and attend his majesty 
at York, previous to the meeting of the long parliament, the earl of Clarendon ( e ) 
mentions it as a new invention, not before heard of ; that is, as he explains 
himself, so old that it had not been practised in some hundreds of years. But, 
though there had not so long before been an instance, nor has there been any 
since, of assembling them in so solemn a manner, yet in cases of emergency our 
princes have at several times thought proper to call for and consult as many of 
the nobility as could easily be got together; as was particularly the case with 
King James the Second, after the landing of the prince of Orange, and with 
the prince of Orange himself, before he called that convention parliament, 
whicn afterwards called him to the throne. 

Besides this general meeting, it is usually looked upon to be the right of 
each particular peer of the realm to demand an audience of the king, and to 
lay before him, with decency and respect, such matters as he shall judge of 
importance to the public weal. And therefore, in the reign of Edward II, it 
was made an article of impeachment in parliament against *the two r+non-i 
Hugh Spencers, father and son, for which they were banished the king- ^ ■* 

dom, “ that they by their evil covin would not suffer the great men of the realm 
the king’s good counsellors, to speak with the king, or to come near him, but 
only in the presence and hearing of the said Hugh the father and Hugh the 


(a) Oo. iitt. 110. (6) l. i, c. a 

(d) 1 Inat. 110. 


(e) 7 Rep. 84. 0 Rep. 49,12 Rep. 96. 
(e) Hist. b. 2. 
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son, or one of them, and at their will, and according to such things as pleased 
them.” (/) 

3. A third council belonging to the king are, according to Sir Edward Coke, 
(g) his judges of the courts of law, for law matters. And this appears fre¬ 
quently in our statutes, particularly 14 Edw. Ill, c. 5, and in other books of 
law. So that when the king’s council is mentioned generally, it must be de¬ 
fined, particularized, and understood, secundum subjectam materiam ; and, if 
the subject be of a legal nature, then by the king’s council is understood 
his council for matters of law, namely his judges. Therefore when by stat. 10 
Ric. II, c. 5, it was made a high offence to import into this kingdom any papal 
bulls, or other processes from Rome; and it was enacted, that the offenders 
should be attached by their bodies, and brought before the king and his 
council to answer for such offence; here, by the expression of the king’s 
council were understood the king’s judges of his courts of justice, the subject 
matter being legal; this being the general way of interpreting the word 
council . ( h ) (1) 

4. But the principal council belonging to the king is his privy council,which 
is generally called, by way of eminence, the council . And this, according to 
Sir Edward Coke’s description of it, (£) is a noble, honourable, and reverend 
assembly, of the king and such as he wills to be of his privy council, in the 
king’s court or palace. The king’s will is the sole constituent of a privy coun- 
cellor; and this also regulates their number, which of ancient time was twelve 
or thereabouts. Afterwards it increased to so large a number, that it was 
l"*230l f° un< ^ inconvenient for secrecy and dispatch; and *therefore King 
L J Charles the Second in 1679 limited it to thirty; whereof fifteen were 
to be the principal officers of state, and those to be counsellors, virtute officii ; 
and the other fifteen were composed of ten lords and five commoners of the 
king’s choosing. (&) But since that time the number has been much augment¬ 
ed, and now continues indefinite. (2) At the same time, also, the ancient office 
of lord president of the council was revived in the person of Anthony, earl of 
Shaftsbury; an officer that by the statute of 31 Hen. YIH, c. 10, has prece¬ 
dence next after the lord chancellor and lord treasurer. 

Privy counsellors are made by the king’s nomination, without either patent 


(/) 4 Inst. 68. (?) 1 Inst. 110. 


(h) 3 Inst. 125. 


(0 4 Inst 68. ( k ) Temple’s Mem. Part 8. 


(1) Mr. Justice Coleridge doubts this interpretation, and is inclined to the opinion that the 
tribunal referred to is that out of which subsequently grew the courts of chancery and star 
chamber. And see Hallam. Const. Hist. c. 1. 

(2) In modern usage the following officers of state have seats in the Queen’s chief council 
or " Cabinet” as it is usually called: The first lord of the treasury, the chancellor of the 
exchequer, the five principal secretaries of State, the first lord of the Admiralty, and the lord 
high Chancellor. But it is also customary to include among the number the lord President 
of the Council, and the lord Privy Seal. Several other ministerial functionaries usually 
have seats in the cabinet; never less than three and rarely so many as seven or eight, in ad¬ 
dition to those above mentioned. The selection is made either from amongst such of the 
principal officers of state and heads of departmentshaving seats in parliament, whose rank, 
talents, political reputation and weight would be likely to render them the most useful 
auxiliaries, or from those whose services to their party while in opposition may have given 
them the strongest claims to this distinction. Toad. Pari. Gov. Vol. 2, p. 153. 

Persons may be called to the ** cabinet,” however, without being incumbents of any office, 
as was the case of the earl of Carlisle in the ministry of Earl Grey. All the members are not 
necessarily called to every meeting, but only those are summoned whose advice and assist¬ 
ance are required on the particular occasion. 

In practice an administration is formed by some one selected by the queen for the purpose, 
who is called the prime minister or premier, and who will fill the important offices of state 
with those who are friendly to his policy. The premier himself usually becomes first lord 
of the treasuiy, but sometimes selects some other position. The cabinet must contain mem¬ 
bers of both houses of parliament. Sometimes a judge has been called to a seat in the cabinet, 
as in the cases of Lord Mansfield and Lord Ellen borough; but this was always considered 
objectionable on constitutional grounds; the theory of the constitution being that the judge 
should be independent of the crown. 
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or ixrant ; and, on taking the necessary oaths, they become immediately privy 
counsellors during the life of the king that chooses them, but subject to re¬ 
moval at his discretion. 

As to the qualifications of members to sit at this board: any natural born 
subject of England is capable of being a member of the privy council, taking 
the proper oaths for security of the government, and the test for security of 
the church. (3) But, in order to prevent any persons under foreign attach¬ 
ments from insinuating themselves into this important trust, as happened in 
the rei<mof Kino* Williamin many instances, it is enacted by the act of settle¬ 
ment, {l ) that no person born out of the dominions of the crown of England, 
unless horn of English parents, even though naturalized by parliament, shall 
be capable of being of the privy council. 

The duty of a privy counsellor appears from the oath of office, (m) which 
consists of seven articles: 1. To advise the king according to the best of his 
cunning and discretion. 2. To advise for the king’s honour and good of the 
public, without partiality through affection, love, meed, doubt, or dread. 3. 
To keep the king’s council secret. 4. To avoid corruption. 5. To help and 
strengthen the execution of what *shall be there resolved. 6. To with- r^ 2 3 id 
stand^all persons who would attempt the contrary. And lastly, in gen- L J 
eral, 7. To observe, keep, and do, all that a good and true counsellor ought to 
do to his sovereign lord. 

The power of the privy council is to inquire into all offences against the gov¬ 
ernment, and to commit the offenders to safe custody, in order to take their 
trial in some of the courts of law. But their jurisdiction herein is only to in¬ 
quire, and not to punish; and the persons committed by them are entitled to 
their habeas corpus by statute 16 Car. I, c. 10, as much as if committed by an 
ordinary justice of the peace. And by the same statute, the court of star 
chamber, and the court of requests, both of which consisted of privy counsel¬ 
lors, were dissolved; and it was declared illegal for them to take cognizance of 
any matter of property belonging to the subjects of this kingdom. But in 
plantation or admiralty causes, which arise out of the jurisdiction of this king¬ 
dom; and in matters of lunacy or idiocy, (n) being a special flower of the pre¬ 
rogative; with regard to these, although they may eventually involve questions 
of extensive property, the privy council continues to have cognizance, being the 
court of appeal in such cases,or rather the appeal lies to the king’s majesty himself 
in council. (4) Whenever also a question arises between two provinces in America 
or elsewhere, as concerning the extent of their charters and the like, the king 
in his council exercises original jurisdiction therein, upon the principles of 
feudal sovereignty. And so likewise when any person claims an island or a 
province, in the nature of a feudal principality, by grant from the king or his 
ancestors, the determination of that right belongs to his majesty in council: as 
was the case of the earl of Derby with regard to the Isle of Man in the reign 
of Queen Elizabeth; and the earl of Cardigan and others, as representatives of 


(0 Stat. 12 and 13 Will m, c. 2. 


(to) 4 Inst. 64. 


(») 8 P. Wmfl. 108. 


(3) The oath now prescribed is the very simple form given in the Promissory Oaths act 
1838, 81 and 32 Vic. c. 72. 

(4) This judicial tribunal was entirely reorganized under stat. 2 and 3 Will. IV,c. 92; 3 and 4 
Will. IV., c. 41; and 6 and 7 Vic. c. 38. It consists now of the president of the council, the 
lord chancellor, the archbishops of Canterbury and York, the lords justices of the court of 
appeals in chancery, the master of the rolls, the vice chancellors, the chief justices of the 
queen's bench and common pleas, and chief baron of the exchequer, the judges of the courts 
of probate and admiralty, two members who have been judges in India or the colonies, all 
privy councillors who have held any of the other offices above mentioned, and two persons 
appointed under sign manual. It is called the judicial committee of the privy council, and 
it hears appeals from the colonial courts and India, and also in ecclesiastical cases. By 
stat. 0 and 7 Vic. c. 38, appeals and other matters may be heard before three members. This 
tribunal also hears applications for the extension of letters patent, or other matters relating 
thereto, and for licenses to republish books after the death of their authors. 
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the duke of Montague, with relation to the island of St. Vincent in 1764. But 
from all the dominions of the crown, excepting Great Britain and Ireland, an 
F* 232 l a PP ellate jurisdiction *(in the last resort) is vested in the same tribunal; 
L - -* which usually exercises its judicial authority in a committee of the 

whole privy council, who hear the allegations and proofs, and make their report 
to his majesty in council, by whom the judgment is finally given. 

The privileges of privy counsellors, as such, (abstracted from their honorary 
precedence,) (o) consist principally in the security which the law has given them 
against attempts and conspiracies to destroy their lives. For, by statute 3 Hen. 
VII, c. 14 , if any of the king’s servants of his household conspire or imagine to 
take away the life of a privy counsellor, it is felony, though nothing be done 
upon it. The reason of making this statute, Sir Edward Coke ( p) tells us, was 
because such a conspiracy was, just before this parliament, made by some of 
King Henry the Seventh’s household servants, and great mischief was like to 
have ensued thereupon. This extends only to the king’s menial servants. But 
the statute 9 Ann. c. 16 , goes farther and enacts that any person that shall unlaw¬ 
fully attempt to kill, or shall unlawfully assault, and strike, or wound, any privy 
counsellor in the execution of his office, shall be a felon without benefit of 
clergy. This statute was made upon the daring attempt of the Sieur Guiscard, 
who stabbed Mr. Harley, afterwards earl of Oxford, with a penknife, when under 
examination for high crimes in a committee of the privy council. (5) 

The dissolution of the privy council depends upon the king’s pleasure; and 
he may, whenever he thinks proper, discharge any particular member, or the 
whole of it, and appoint another. By the common law, also, it was dissolved 
ipso facto by the king’s demise, as deriving all its authority from him. But 
now, to prevent the inconveniences of having no council in being at the acces¬ 
sion of a new prince, it is enacted by statute 6 Ann. c. 7 , that the privy council 
shall continue for six months after the demise of the crown, unless sooner 
determined by the successor. (6) 

(o) See page 405. (p) 3 Inst. 88. 


(5) Both these statutes are repealed. See 9 Geo. IV, c. 31. 

(6) Under the government of the United States the heads of the departments consist of the 
secretaries of state, of the treasury, of war, of the navy, of the interior, the attorney-general 
and the postmaster-general. The constitution, art. 2, § 2, empowers the president to require 
the opinion in writing of the principal officer in each or the executive departments, upon any 
subject relating to the duties of their respective offices. Washington originated the practice 
of consulting all the heads of departments on important measures, and by later presidents 
they have generally been convened for joint consultation, until “cabinet meetings/* to deter¬ 
mine the course of the administration on all questions of importance are expected as a matter 
of course. The cabinet, however, as a body of counsellors, has no necessary place in our 
constitutional system, and each president will accord to it such weight and influence in his 
administration as he shall see fit. The president—not the cabinet—is responsible for all the 
measures of the administration, and whatever is done by one of the heads of department is 
considered as done by the president through the proper executive agent. In this fact con¬ 
sists one important difference between the executive of Great Britain and of the United 
States; the acts of the former being considered those of his advisers, who alone are responsi¬ 
ble therefor, while the acts of the advisers of the American executive are considered as 
directed and controlled by him. Another important difference in the cabinets is, that in the 
United States there is no " premier;” no leading member of the administration who selects 
the others; and though the position of secretary of state is generally considered the leading 
one, yet this is not always true in fact, and the incumbent has not, in the cabinet, a recognized 
superiority over the others. A third difference is, that the members of the American cab¬ 
inet cannot have seats in the legislature. Const, of U. 9. art. 1, § 6. A fourth and more 
important difference is. that there is no constitutional principle in the American system 
which requires it to be in accord with the congress or with either house thereof. The presi¬ 
dent selects for heads of the departments persons who concur in his own views, and he is 
not expected to change his advisers because the opposition is in the ascendancy in congress. 
It has frequently happened in our history that the president’s friends, in one or both houses 
of congress, have been in a minority for a considerable period. 
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CHAPTER VI. 

OF THE KING’S DUTIES. 

I proceed next to the duties, incumbent on the king by our constitution; in 
consideration of which duties his dignity and prerogatives are established by the 
laws of the land: (1) it being a maxim in the law, that protection and subjec¬ 
tion are reciprocal, (a) And those reciprocal duties are what, I apprehend, were 
meant by the convention in 1688 , when they declared that King James had 
broken the original contract between king and people. But, however, as the 
terms of that original contract were in some measure disputed, being alleged to 
exist principally in theory, and to be only deducible by reason and the rules of 
natural law; in which deduction different understandings might very consider¬ 
ably differ: it was, after the revolution, judged proper to declare these duties 
expressly, and to reduce that contract to a plain certainty. So that, whatever 
doubts might be formerly raised by weak and scrupulous minds about the exist¬ 
ence of such an original contract, they must now entirely cease; especially with 
regard to every prince who, hath reigned since the year 1688 . 

The principal duty of the king is, to govern his people according to law. 
Nec regibus infinita aut libera potestas y was the constitution of our German 
ancestors on the continent. (6) And this is not only consonant to the princi¬ 
ples of nature, of ^liberty, of reason, and of society, but has always (**0341 
been esteemed an express part of the common law of England, even J 

when prerogative was at the highest. “The king,” saith Bracton, (c) who 
wrote under Henry III, u ought not to be subject to man, but to God, and to 
the law; for the law maketh the king. Let the king therefore render to the 
law, what the law has invested in him with regard to others; dominion and 
power for he is not truly king, where will and pleasure rules, and not the law.” 
And again, (c?) “the king also hath a superior, namely God, and also the law, 
by which he was made a king.” Thus Bracton: and Fortescue also, (e) having 
first well distinguished between a monarchy absolutely and despotically regal, 
which is introduced by conquest and violence, and a political or civil monarchy 


(a) 7 Rep. 5. 

(d) L. 2, c. 16, S a 


(b) Tac. de Mor .Germ. c. 7. (c) L. 1, c. 8. 

(e) C. 84. 


(1) Some of the constitutional provisions respecting the president of the United States have 
been referred to in preceding notes, but it may not be unimportant to give a summary of 
them here. 

He is to hold his office for four years, and at stated times receive for his services a com¬ 
pensation, which shall neither be increased nor diminished during the period for which he 
shall have been elected, and he shall not receive during that period any other emolument 
from the United States or any of them. Art. 2, § 1, 

He is to be commander-in chief of the army ana navy, and of the militia of the several 
states when called into the actual service of the United States: he may require the opinion in 
writing of the principal officer in each of the executive departments upon any subject relat¬ 
ing to the duties of their respective offices, and he shall have power to grant reprieves 
and pardons for offences against the United States, except in cases of impeachment. Art. 
2 , § 2 . 

He has power, by and with the advice and consent of the senate, to make treaties, and he 
appoints, with the like advice and consent, the principal judicial and other officers. He fills 
vacancies during the recess of the senate by commissions which expire at the end of their 
next session. Ib. 

He is from time to time to give congress information of the state of the Union, and recom¬ 
mend to their consideration such measures as he shall judge necessary and expedient He 
may on extraordinary occasions convene the two houses or either of them, and in case of 
disagreement between them in respect to the time of adjournment, he may adjourn them to 
such time as he shall think proper. He is to receive ambassadors and other public minie- 
ters; to take care that the laws be faithfully executed, and to commission all the officers of 
the United States. Art 2, § 8. 
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which arises from mutual consent, (of which last species he asserts the govern¬ 
ment of England to be;) immediately lays it down as a principle, that “the 
king of England must rule his people according to the decrees of the laws 
thereof: insomuch that he is bound by an oath at his coronation to the ob¬ 
servance and keeping of his own laws.” But, to obviate all doubts and dif¬ 
ficulties concerning this matter, it is expressly declared by statute 12 and 13 
W. Ill, c. 2, “that the laws of England are the birthright of the people thereof: 
and all the kings and queens who shall ascend the throne of this realm ought 
to administer the government of the same according to the 6aid laws; and all 
their officers and ministers ought to 6erve them respectively according to the 
same: and therefore all the laws and statutes of this realm, for securing the 
established religion, and the rights and liberties of the people thereof, and 
all other laws and statutes of the same now in force, are ratified and confirmed 
accordingly,” 

And, as to the terms of the original contract between king and people, these 
r*235l I apprehend to be now couched in the ^coronation oath, (2) which by 
L ■* the statute 1 W. and M. st. 1, c. 8, is to be administered to every king 
and queen, who shall succeed to the imperial crown of these realms, by one of 
the archbishops or bishops of the realm, in the presence of all the people; who 
on their parts do reciprocally take the oath of allegiance to the crown. This 
coronation oath is conceived in the following terms: 

The archbishop or bishop shall say y —“ Will you solemnly promise and swear 
to govern the people of this kingdom of England, and the dominions thereto 
belonging, according to the statutes in parliament agreed on, and the laws and 
customs of the same?”— The king or queen shall say , “I solemnly promise so 
to do.”— Archbishop or bishop , “Will you to your power cause law and 
justice, in mercy, to be executed in all your judgments?”— King or queen , “I 
will,”— Archbishop or bi$hop y “ Will you to the utmost of your power maintain 
the laws of God, the true profession of the gospel, and the protestant reformed 
religion established by the law ? And will you preserve unto the bishops and 
clergy of this realm, and to the churches*comraitted to their charge, all such 
rights and privileges as by law do or shall appertain unto them or any of 
them ?”— King or queen, “ All this I promise to do.”— After this the king or 


(2) The coronation oath is the king’s pledge to the people that he will govern the realm 
in accordance with its constitution and laws. The king on the one side and the people on 
the other are the parties to it, and the Supreme Ruler of the universe is invoked to witness 
it, and to give the king strength and determination to keep it. 

A strange misapprehension of the oath seems to have existed in the minds of Geo. Ill 
and Geo IV, both of whom appear to have regarded it as an engagement entered into, not 
by them with their people, but by them with the Supreme Ruler himself. In this view 
they considered themselves as having solemnly assumed an obligation 14 to preserve the 
protestant reformed religion established by law/' from which they could.be absolved by 
no human authority. Considering the emancipation of the catholics from civil and political 
disabilities as a step tending to undermine the state church, they therefore refused to give 
it their assent, and pointed to the coronation oath as an insuperable obstacle. This view 
gave to the oath controlling force in respect to the legislation of the country, and placed 
the established church out of the reach of the parliament. 

No notion could be more baseless. The pledge which the king makes to the people in 
the coronation oath the people may at any time absolve him from. The compact, like any 
other, is subject to modification at the will of the parties to it. An act of parliament, 
assented to by the king, if in any particular inconsistent with the coronation compact, to 
that extent effects a modification. This is the constitutional view, and any other would be 
obstructive of reforms, and inconsistent with a government by the people. If parliament 
speaking for the nation shall decide that the protestant reformed religion shall no longer be 
maintained, the decision will absolve the monarch from his pledge to support it, because 
the party demanding the pledge will then have released it. 

The oath of office of the president of the United States is: “I do solemnly swear (or 
affirm) that I will faithfully execute the office of president of the United States, and will, to 
the best of my ability, preserve, protect, and defend the constitution of the United States.'* 
Const. art. 2, § 1. 
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qut(7) y lay mg his or her hand upon the holy gospels , shall say y “The things 
which I have herebefore promised I will perform and keep: so help me God:” 
and then shall kiss the book. (3) 

This is the form of the coronation oath, as is now prescribed by our laws; 
the principal articles of which appear to be at least as ancient as the mirror of 
justices, (/) and even as the time of Bracton: (g) but the wording of it was 
changed at the revolution, because (as the statute alleges) the oath itself 
♦had been framed in doubtful words and expressions, with relation to r ♦2361 
ancient laws and constitutions at this time unknown. (A) However, L J 
in what form soever it be conceived, this is most undisputably a fundamental 
and original express contract, though doubtless the duty of protection is 
impliedly as much incumbent on the sovereign before coronation as after: in 
the same manner as allegiance to the king becomes the duty of the subject 
immediately on the descent of the crown, before he has taken the oath of 
allegiance, "or whether he ever takes it at all. This reciprocal duty of the sub¬ 
ject will be considered in its proper place. At present we are only to observe, 
that in the king’s part of this original contract are expressed all the duties that 
a monarch can owe to his people, viz: to govern according to law; to execute 
judgment in mercy; and to maintain the established religion. And, with 
respect to the latter of these three branches, we may further remark, that by 
the act of union, 5 Aun., c. 8, two preceding statutes are recited and confirmed; 
the one of the parliament of Scotland, the other of the parliament of England; 
which enact: the former, that every king at his accession shall take and 
subscribe an oath, to preserve the protestant religion and presbyterian church 
government in Scotland; the latter, that at his coronation he shall take and 
subscribe a similar oath to pr eserve the settlement of the church of England 
within England, Ireland, Wales and Berwick, and the territories thereunto 
belonging. 


CHAPTER YU. 

OF THE KING'S PREROGATIVE. 

It was observed in a former chapter, (a) that one of the principal bulwarks 
of civil liberty, or, in other words, of the British constitution, was the limita¬ 
tion of the king’s prerogative by bounds so certain and notorious, that it is 
impossible he should ever exceed them, without the consent of the people, on 
the one hand; or without, on the other, a violation of that original contract, 
which in all states impliedly, and in ours most expressly, subsists between the 
prince and the subject. It will now be our business to consider this preroga- 

(/) Cap. l t $ 2. <p) L. 3 tr. 1, c. 9. 

(a) In the old folio abridgment of the statutes printed by Lettou and M&chlinla in the reign of Edward 
IV, (penee me), there Is preserved a copy of the old coronation oath; which, as the book Is extremely 
scarce, I will here transcribe: Ceo eat le aerement que le roy jurre a soun coronement: que it gardera tt 
meintenera lez droitez et lez franchisee de aeynt eaglise grauntea auncienment dez droitez roys Christiena 
d'Engletere. et quit gardera toutez aez terrez honourea et digniteea droiturelx et franks del coron du 
roialme d'Engletere en tout maner dentierte aanz null maner damenusement, et lez droitez dispergea 
dilapidez ou perduz de la corone a aoun poiair reappeller en launsien estate, el quil gardera le peas de 
aeynt esgtiae et al clergie et at people de bon accorae, et quil facefaire en toutez eez jugmentez owel et 
droit justice oue discrecion et miskricorde . et quil grauntrra a tenure lez leyea et cuatumez du roialm, et 
a soun poiair lez face garder et afflrmer que lez gentez du people avont faitez, et esliez , et lez malveyo 
leyz et cuatumes de tout ouatera , et ferme peas et eatablie al people de soun roialme en oeo garde 
eagardera a aoun poiair: come Dieu luy aide. (Tit. aacramentum regia, fol. m. i. j.) Prynne has also 
given us a copy of the coronation oaths of Richard XL (Signal Loyalty. 1L 240;) Edward IV. (ibid. 251;) 
James I, and Charles I, (ibid, 289.) (a) Chap. 1, page 141. 


(3) A declaration against popery is also required by the bill of rights, 1 Wm. and Mary, 
and also by the Act of Settlement, 12 and 13 Win. III. 
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tive minutely; to demonstrate its necessity in general; and to mark out in the 
most important instances its particular extent and restrictions: from which 
considerations this conclusion will evidently follow, that the powers which are 
vested in the crown by the laws of England are necessary for the support of 
society; and do not intrench any farther on our natural liberties, than is 
expedient for the maintenance of our civil. (1) 

There cannot be a stronger proof of that genuine freedom, which is the 
boast of this age and country, than the power of discussing and examining, 
with decency and respect, the limits of the king’s prerogative. A topic, that 
in some former ages was thought too delicate and sacred to be profaned by 
the pen of a subject. It was ranked among*the arcana imperii: and, like the 
r*2T8l m y steries the bona dea , was *not suffered to be pried into by any 
L J but such as were initiated in its service: because perhaps the exertion 
of the one, like the solemnities of the other, would not bear the inspection of 
a rational and sober inquiry. The glorious Queen Elizabeth herself made no 
scruple to direct her parliaments to abstain from discoursing of matters of 
state; (&) and it was the constant language of this favourite princess and her 
ministers, that even that august assembly “ought not to deal, to judge, or to 
meddle with her majesty’s prerogative royal.” (c) And her successor, King 
James the First, who had imbibed high notions of the divinity of regal sway, 
more than once laid it down in his speeches, that, “as it is atheism and 
blasphemy in a creature to dispute what the Deity may do, so it is presump¬ 
tion and sedition in a subject to dispute what a king may do in the height of 
his power: good Christians,” he adds, “will be content with God’s will 
revealed in his word; and good subjects will rest in the king’s will, revealed 
in his law.” (c?) 

But, whatever might be the sentiments of some of our princes, this was 
never the language of our ancient constitution and laws. The limitation of 
the regal authority was a first and essential principle in all the Gothic systems 
of government established in Europe; though gradually driven out and 
overborne, by violence and chicane, in most of the kingdoms on the continent. 
We have seen, in the preceding chapter, the sentiments of Bracton and 
Fortescue, at the distance of two centuries from each other. And Sir Henry 
Finch, under Charles the First, after the lapse of two centuries more, though 
he lays down the law of prerogative in very strong and emphatical terms, yet 
qualifies it with a general restriction, in regard to the liberties of the people. 
“The king hath a prerogative in all things, that are not injurious to the 
subject; for in them all it must be remembered, that the king’s prerogative 
stretcheth not to the doing of any wrong.” (e) Nihil enim aliud potest rex, 
r* 239 l solum quod *de jure potest . ( f ) And here it may be some 

J satisfaction to remark, how widely the civil law differs from our own, 
with regard to the authority of the laws over the prince, or, as a civilian would 
rather have expressed it, the authority of the prince over the laws. It is a 
maxim of the English law, as we have seen from Bracton, that “ rex debet esse 


(6) Dewee, 479. 


(e) Finch 


. L.$, 


Ibid. 645. (rf) King James 1 Works, 657, 631. 

65. if) Bracton, t. 8, tr. 1, c. 9. 


(1) "It must be observed of all the royal prerogatives that they are held in trust for the 
benefit of the whole nation, and must be exercised in conformity with the constitutional 
maxim, which requires that every act of the royal authority should be performed by the 
advice of counsellors who are responsible to parliament and to the law of the land.” Todd, 
Pari. Gov. I, 245. The same author elsewhere says: "The three leading maxims of the 
British constitution in its modern form and developments, are; the personal irresponsibility 
of the king; the responsibility of his ministers for all acl9 of the crown; and the in¬ 
quisitorial power and ultimate control of parliament. These maxims were first distinctly 
asserted and potentially secured by the revolution of 1688. Since that epoch they have 
been gradually maturea, by practice and precedent, so as to embody and constitute, in 
their operation, what is known as parliamentary government.” Pari. Gov. in the 
Colonies, 3. 
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sub lege, quia lex facit re gem;” the imperial law will tell us, that, “ in omnibus, 
imperatoris exeipitur fortuna; cui ipsas leges Deus subjecit .” (g) We shall not 
lon^ hesitate to which of them to give the preference, as most conducive to 
those ends for which societies were framed, and are kept together; especially 
as the Roman lawyers themselves seem to be sensible of the unreasonableness 
of their own constitution. “ Decet tamen principem ,” says Paulus, “ servare 
leges , guibus ipse solutus est (A) This is at once laying down the principle 
of despotic power, and at the same time acknowledging its absurdity. 

Bv the word prerogative we usually understand that special pre-eminence, 
which the king hath over and above all other persons, and out of the ordinary 
course of the common law, in right of his regal dignity. It signifies, in its 
etymology (from pree and Togo?) something that is required or demanded 
before, or in preference to, all others. And hence it follows, that it must be in 
its nature singular and eccentrical; that it can only be applied to those rights 
and capacities which the king enjoys alone, in contradistinction to others, and 
not to those which he enjoys in common with any of his subjects: for if once 
any one prerogative of the crown could be held in common with the subject, 
it would cease to be prerogative any longer. And therefore Finch (i) lays it 
down as a maxim, that the prerogative is that law in case of the king, which is 
law in no case of the subject. ( 2 ) 

Prerogatives are either direct or incidental . The direct are such positive 
substantial parts of the royal character and *authority as are rooted r*o 4 A-| 
in and spring from the king’s political person, considered merely by J 

itself, without reference to any other extrinsic circumstance; as, the right of 
sending embassadors, of creating peers, and of making war or peace. But 
such prerogatives as are incidental bear always a relation to something else, 
distinct from the king’s person; and are indeed only exceptions, in favour of 
the crown, to those general rules that are established for the lest of the com¬ 
munity; such as, that no costs shall be recovered against the king; that the 
king can never be a joint tenant; and that his debt shall be preferred before a 
debt to any of his subjects. These, and an infinite number of other instances, 
will better be understood, when we come regularly to consider the rules them¬ 
selves, to which these incidental prerogatives are exceptions. And therefore 
we will at present only dwell upon the king’s substantive or direct preroga¬ 
tives. 

These substantive or direct prerogatives may again be divided into three 
kinds: being such as regard, first, the king’s royal character / secondly, his 
royal authority ; and, lastly, his royal income . These are necessary to secure 
reverence to his person, obedience to his commands, and an affluent supply 
for the ordinary expenses of government; without all of which it is impossible 


(?) Nov. 105 . S 2. 


(h) Ff. 82, 1,28. 


(0 Finch, L. 85. 


(2) The extreme limit to which the prerogative may be pushed is forcibly stated by Mr. 
Bagehot in the introduction to the second edition of his book on the English Constitution: 
“ 1 said in this book that it would very much surprise people were they told how many 
things the queen could do without consulting parliament, and it certainly has so proved, 
for when the queen abolished purchase in the army by an act of the prerogative—after 
the lords had rejected a bill for doing so—there was a general and great astonishment. But 
this is nothing to what the queen can do by law without consulting parliament. Not to 
mention other things, she could disband the army (by law she cannot engage more than a 
certain number of men, but she is not obliged to engage any men)—she could dismiss all 
the officers, from the general commanding in chief downwards; she could dismiss all the 
Bailors too; she could sell off all our ships of war, and all our naval stores; she could make 
a peace by the sacrifice of Cornwall and begin a war for the conquest of Brittany. She 
1J make every citizen in the United Kingdom, male or female, a peer; she could make 
parish in the United Kingdom a 4 university;* she could dismiss most of the civil 


could 

every 


servants; she could pardon all offenders. In a word, the queen could by prerogative upset all 
the action of civil government within the realm, could disgrace the nation by a bad war or 
peace, aDd could, by disbanding our forces, whether land or sea, leave us defenceless against 
foreign nations.' 1 
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to maintain the executive power in due independence and vigor. Yet, in 
every branch of this large and extensive dominion, our free constitution has 
interposed such reasonable checks and restrictions as may curb it from tramp¬ 
ling on those liberties which it was meant to secure and establish. The 
enormous weight of prerogative, if left to itself, (as in arbitrary governments 
it is,) spreads havoc and destruction among all the inferior movements: but, 
when balanced and regulated (as with us) by its proper counterpoise, timely 
and judiciously applied, its operations are then equable and certain, it invigor¬ 
ates the whole machine, and enables every part to answer the end of its con¬ 
struction. 

In the present chapter we shall only consider the two first of these divisions, 
r*2411 * w ^ich relate to the king’s political character and authority ; or, in 
* other words, his dignity and regal power; to which last the name of 
prerogative is frequently narrowed and confined. The other division, which 
forms the royal revenue , will require a distinct examination; according to the 
known distribution of feudal writers, who distinguish the royal prerogatives 
into the majora and minora regalia , in the latter of which classes the rights of 
the revenue are ranked. For to use their own words, “ majora regalia imperii 
prceeminentiam spectant ; minora vero ab commodum pecuniarium immediate 
att'ment / et hcec propric Jiscalia sunt , et ad jus Jisci pertinent .” (A) 

First, then, of the royal dignity. Under every monarchical establishment, 
it is necessary to distinguish the prince from his subjects, not only by the out¬ 
ward pomp and decorations of majesty, but also by ascribing to him certain 
qualities, as inherent in his royal capacity, distinct from and superior to those 
of any other individual in the nation. For though a philosophical mind will 
consider the royal person merely as one man appointed by mutual consent to 
preside over many others, and will pay him that reverence and duty which the 
principles of society demand; yet the mass of mankind will be apt to grow 
insolent and refractory, if taught to consider their prince as a man of no 
greater perfection than themselves. The law therefore ascribes to the king, 
in his high political character, not only large powers and emoluments, which 
form his prerogative and revenue, but likewise certain attributes of a great 
and transcendent nature; by which the people are led to consider him in the 
light of a superior being, and to pay him that awful respect, which may enable 
him with greater ease to carry on the business of government. This is what 
I understand by the royal dignity, the several branches of which we will now 
proceed to examine. 

L And, first, the law ascribes to the king the attribute of sovereignty , or 
pre-eminence. “Hex est vicarius” says Bracton, ( l ) “ et minister Dei in terra: 
r* 249 l omn ^ s quidem sub eo est f et ipse *sub nullo , nisi tantum sub Deo” He 
*- J is said to have imperial dignity; and in charters before the conquest 
is frequently styled basileus and imperator , the titles respectively assumed by 
the emperors of the east and west, (ttz) His realm is declared to be an empire 9 
and his crown imperial , by many acts of parliament, particularly the statutes 
24 Hen. VIII, c. 12, and 25 Hen. VIII, c. 28; (?i) which at the same time de¬ 
clare the king to be the supreme head of the realm in matters both civil and 
ecclesiastical, and of consequence inferior to no man upon earth, dependent on 
no man, accountable to no man. Formerly there prevailed a ridiculous notion, 
propagated by the German and Italian civilians, that an emperor could do 
many things which a king could not, (as the creation of notaries and the like,) 
and that all kings were in some degree subordinate and subject to the emperor 
of Germany or Rome. The meaning, therefore, of the legislature, when it 
uses these terms of empire and imperial , and applies them to the realm and 
crown of England, is only to assert that our king is equally sovereign and in- 

(k) Peregrin , de jure fisc. 1 . 1, c. 1, num. 9. (f) L. 1. c. 8. 

(m) Seld. Tit. of Hon. L 2. (n) See also24 Geo. It c. 24. 6 Geo. UL o. Sr. 
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dependent within these his dominions, as any emperor is in his empire; (o) and 
owes no kind of subjection to any other potentate upon earth. Hence it is, 
that no suit or action can be brought against the king even in civil matters, 
because no court can have jurisdiction over him. For all jurisdiction implies 
superiority of power: authority to try would be vain and idle, without an 
authority to redress; and the sentence of a court would be contemptible, unless 
that court had power to command the execution of it; but who, says Finch, 
( p ) shall command the king? Hence it is likewise, that by law the person of 
the king is sacred, even though the measures pursued in his reign be com¬ 
pletely tyrannical and arbitrary: for no jurisdiction upon earth has power to 
try him in a criminal way; much less to condemn him to punishment. If any 
foreign jurisdiction had this power, as was formerly claimed by the pope, the 
independence of the kingdom would be no more; and, if such a power were 
vested in any domestic ^tribunal, there would 60 on be an end of the [*9431 
constitution, by destroying the free agency of one of the constituent -* 

parts of the sovereign legislative power. 

Are then, it may be asked, the subjects of England totally destitute of 
remedy, in case the crown should invade their rights, either by private injuries or 
public oppression ? To this we may answer, that the law has provided a 
remedy in both cases. 

And, first, as to private injuries: if any person has, in point of property, a 
just demand upon the king, he must petition him in his court of chancery, 
where his chancellor will administer right as a matter of grace though not upon 
compulsion. (<?) (3) And this is entirely consonant to what is laid down by 
the writers on natural law. “A subject,” says Puffendorf, (r) “ so long as he 
continues a subject, hath no way to oblige his prince to give him his due, when 
he refuses it; though no wise prince will ever refuse to stand to a lawful con¬ 
tract. And, if the prince gives the subject leave to enter an action against 
him, upon such contract, in his own courts, the action itself proceeds rather 
upon natural equity, than upon the municipal laws.” For the end of such 
action is not to compel the prince to observe the contract, but to persuade him. 
And, as to personal wrongs, it is well observed by Mr. Locke ( s ), “the harm 
which the sovereign can do in his own person not being likely to happen often, 
nor to extend itself far; nor being able by his single strength to subvert the 
laws, nor oppress the body of the people, (should any prince have so much 
weakness and ill-nature as to endeavour to do it)—the inconveniency therefore 
of some particular mischiefs, that may happen sometimes, when a heady 
prince comes to the throne, are well recompensed by the peace of the public 

(o) Rex allegavit, quod ipse omnee libertate8 haberet in regno 8uo,quas imperator vindiedbat in tm- 
perio . 3L Paris, A. D. 1095. (p) Finch. I* 83. (gj Finch, L. 255. Bee b. IIL c. 1?. 

(r) Law of N. and N. b, 8, c. 10. (•) On Gov. p. 2, $ 205. 


(3) A government is not liable to be sued in its own courts except by its own consent. U. 
8. v. Peters, 5 Cranch, 115; Osborn v. Bk. of U. S., 9 Wheat., 738; Gibbons v. U. S., 8 
Wall, 269; Clodfelter v. State, 86 N. C., 61; Railroad Co. f v. Tennessee, 101 U. 8., 337. 
But in the American states, generally, provision is made by law for such suits, except 
where some state board of auditors or other like tribunal is created for the hearing and ad¬ 
justment of claims against the public. And the federal government has created a court of 
claims for the express purpose of trying rights asserted by individuals against the nation. 

An agent of the government, known to be acting in that capacity, and not expressly 
making himself liable by personal contract, is not answerable for articles furnished on his 
order, but the seller must look to the government. Macbeath v. Haldimand, IT. R. # 172; 
.Jones v. Le Tombe, 3 Dali., 384; Randall v. Van Yechlen, 19 Johns., 60; Brown v. Austin, 
1 Mass., 208; Adams v. Whittlesey, 3 Conn,, 560; Ghent v. Adams, 2 Kelly, 214; Parks v. 
Ross, 11 How., 362; Hodgson v. Dexter, 1 Cranch, 345; Walker v. Swartwout, 12 Johns., 
444; Stinchfield v. Little, 1 Me., 231; Freeman v. Otis, 9 Mass., 272; Tutt v. Hobbs, 17 
Mo., 486. But a public agent is personally liable if he makes a contract in excess of his 
public authority. McClenticks v. Bryant, 1 Mo., 698. Compare Belknap v. Reinhart, 2 
Wend., 876; Webster v. Drinkwater, 6 Me,, 819. 
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and security of the government, in the person of the chief magistrate, being 
thus set out of the reach of danger.” 

r* 244 l *Next, as t0 cases of ordinary public oppression, where the vitals of 
J the constitution are not attacked, the law hath also assigned, a remedy. 
For as a king cannot misuse his power, without the advice of evil counsellors, 
and the assistance of wicked ministers, these men may be examined and pun¬ 
ished. The constitution has therefore provided, by means of indictments, and 
parliamentary impeachments, that no man shall dare to assist the crown in con¬ 
tradiction to the laws of the land. But it is at the same time a maxim in 
those laws, that the king himself can do no wrong: since it would be a great 
weakness and absurdity in any system of positive law, to define any possible 
wrong, without any possible redress. 

For, as to such public oppressions as tend to dissolve the constitution, and 
subvert the fundamentals of government, they are cases, which the law will 
not, out of decency, suppose: being incapable of distrusting those whom it has 
invested with any part of the supreme power; since such distrust would render 
the exercise of that power precarious and impracticable, (tf) For, wherever 
the law expresses its distrust of abuse of power, it always vests a superior co¬ 
ercive authority in some other hand to correct it; the very notion of which de¬ 
stroys the idea of sovereignty. If therefore, for example, the two houses of 
parliament, or either of them, had avowedly a right to animadvert on the king, 
or each other, or if the king had a right to animadvert on either of the houses, 
that branch of the legislature, so subject to animadversion, would instantly 
cease to be a part of the supreme power; the balance of the constitution would 
be overturned; and that branch or branches, in which this jurisdiction resided, 
would be completely sovereign. The supposition of law therefore is, that 
neither the king nor either house of parliament, collectively taken, is capable 
of doing any wrong; since in such cases the law feels itself incapable of fur- 
r*2 4 -n nishing any adequate *remedy. For which reason all oppressions 
L J which may happen to spring from any branch of the sovereign power, 
must necessarily be out of the reach of any stated rule or express legal pro¬ 
vision; but, if ever they unfortunately happen, the prudence of the times 
must provide new remedies upon new emergencies. 

Indeed, it is found by experience, that whenever the unconstitutional oppres¬ 
sions, even of the sovereign power, advance with gigantic strides, and threaten 
desolation to a state, mankind will not be reasoned out of the feelings of hu¬ 
manity; nor will sacrifice their liberty by a scrupulous adherence to those 
political maxims, which were originally established to preserve it. And there¬ 
fore, though the positive laws are silent, experience will furnish us with a very 
remarkable case, wherein nature and reason prevailed. When King James 
the Second invaded the fundamental constitution of the realm, the convention 
declared an abdication, whereby the throne was rendered vacant, which 
induced a new settlement of the crown. And so far as this precedent leads, 
and no further, we may now be allowed to lay down the law of redress against 
public oppression. If, therefore, any future prince should endeavor to subvert 
the constitution by breaking the original contract between king and people, 
should violate the fundamental laws, and should withdraw himself out of the 
kingdom; we are now authorized to declare that this conjunction of circum¬ 
stances would amount to an abdication, and the throne would be thereby 
vacant. But it is not for us to say that any one, or two, of these ingredients 
would amount to such a situation; for there our precedent would fail us. In 
these, therefore, or other circumstances, which a fertile imagination may fur¬ 
nish, since both law and history are silent, it becomes us to be silent too; leav¬ 
ing to future generations, whenever necessity and the safety of the whole shall 

(f) See these points more fully discussed In the Considerations of the Law of Forfeiture , 3d. edit, page 
109—126, wherein the very learned author has thrown many new and important lights on the texture of 
our happy constitution. 
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require it, the exertion of those inherent, though latent, powers of society, 
which no climate, no time, no constitution, no contract, can ever destroy or 
diminish. 

♦II. Besides the attribute of sovereignty, the law also ascribes to the r* 2 40l 
king, in his political capacity, absolute perfection. The king can do no L J 
wrong; which ancient and fundamental maxim is not to be understood, as if 
every thing transacted by the government was of course just and lawful, but 
means only two things. First, that whatever is exceptionable in the conduct 
of public affairs, is not to be imputed to the king, nor is he answerable for it 
personally to bis people: for this doctrine would totally destroy that constitu¬ 
tional independence of the crown, which is necessary for the balance of power 
in our free and active, and therefore compounded, constitution. And secondly, 
it means that the prerogative of the crown extends not to do any injury: it is 
created for the benefit of the people, and therefore cannot be exerted to their 
prejudice, (u) ( 4 ) 

The king, moreover, is not only incapable of doing wrong, but even of think - 
ing wrong: he can never mean to do an improper thing: in him is no folly or 
weakness. And, therefore, if the crown should be induced to grant any fran¬ 
chise or privilege to a subject contrary to reason, or in any wise prejudicial to 
the commonwealth or a private person, the law will not suppose the king to 
have meant either an unwise or an injurious action, but declares that the king 
was deceived in his grant; and thereupon such grant is rendered void, merely 
upon the foundation of fraud and deception, either by or upon those agents 
whom the crown has thought proper to employ. For the law will not cast an 
imputation on that magistrate whom it intrusts with the executive power, as if 
he was capable of intentionally disregarding his trust; but attributes to mere 
imposition (to which the most perfect of sublunary beings must still continue 
liable) those little inadvertencies, which, if charged on the will of the prince, 
might lessen him in the eyes of his subjects. ( 5 ) 

♦Yet still, notwithstanding this personal perfection, which the law r*o4 , 7l 
attributes to the sovereign, the constitution has allowed a latitude of -* 

supposing the contrary, in respect to both houses of parliament, each of which 
in its turn, hath exerted the right of remonstrating and complaining to the 
king even of those acts of royalty, which are most properly and personally his 
own; such as messages signed by himself, and speeches delivered from the 
throne. And yet, such is the reverence which is paid to the royal person, that 
though the two houses have an undoubted right to consider these acts of state 
in any light whatever, and accordingly treat them in their addresses as person¬ 
ally proceeding from the prince, yet among themselves, (to preserve the more 
perfect decency, and for the greater freedom of debate) they usually suppose 

(u) PlowdL 487. 


(4) Mr. Christian says that “ perhaps this means that, although the king is subject to the 
passions and infirmities of other men, the constitution has prescribed no mode by which he 
can be made personally amenable for any wrong which he may actually commit. The law 
will therefore presume no wrong where it has provided no remedy.*' But the constitution 
has provided a remedy by impeachment of the king's advisers; audit therefore assumes 
that the executive authority can be guilty of wrong, though it holds not the nominal head 
of the government, but the persons who for the time being wield the political power, respon¬ 
sible therefor. See Todd, Pari. Gov., vol. 1, p. 40. Jeremy Bentham says that our author 
in this chapter “ in speaking of the royal authority, has given himself up to all the puerility 
of fiction." Principles of Legislation. 

In the United States the president himself may be impeached. Const., art. 2, § 4. 

(5) This presumption of correct motives on the part of a co-ordinate department of the 
government is extended to the action of the legislature, and the courts will not permit the 
validity of legislation to be questioned, on the ground that it was obtained by corruption in 
the legislative body. Baltimore v. State, 15 Md., 376; People v. Draper, 15 N. Y., 532; 
Johnson v. Higgins, 3 Met., (Ky.) 566; Sunlmry & Erie R. R. Co. v. Cooper, 33 Penn St., 
278; Ex pa/rU Newman, 9 Cal., 502; Doyle v. Insurance Co., 94 U. S. Rep., 635. 
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them to flow from the advice of the administration. But the privilege of can¬ 
vassing thus freely the personal acts of the sovereign (either directly, or even 
through the medium of his reputed advisers) belongs to no individual, but is 
confined to those august assemblies; and there too the objections must be pro¬ 
posed with the utmost respect and deference. One member was sent to the 
Tower (u) for suggesting that his majesty’s answer to the address of the com¬ 
mons contained “high words to fright the members out of their duty;” and 
another, (w) for saying that a part of the king's speech “seemed rather to be 
calculated for the meridian of Germany than Great Britain, and that the king 
was a stranger to our language and constitution.” (6) 

In farther pursuance of this principle, the law also determines that in the 
king can be no negligence or laches, and therefore no delay will bar his right. 
Nullum tempus occurrit regi has been the standing maxim upon all occasions; 
(7) for the law intends that the king is always busied for the public good, and 
therefore has not leisure to assert his right within the times limited to sub- 
r*248l j ec ^ 6 7 8 * (2/) the king also can be no stain or corruption of *blood; 

J for, if the heir to the crown were attainted of treason or felony, and 
afterwards the crown should descend to him, this would purge the attainder 
ipso facto . ( 2 ) And therefore when Henry VII, who, as earl of Richmond, 
stood attainted, came to the crown, it was not thought necessary to pass an act 
of parliament to reverse this attainder; because, as Lord Bacon, in his history 
of that prince, informs us, it was agreed that the assumption of the crown had 
at once purged all attainders. Neither can the king in judgment of law, as 
king, ever be a minor or under age; and therefore his royal grants and assents 
to acts of parliament are good, though he has not in his natural capacity 
attained the legal age of twenty-one. (a) By a statute, indeed, 28 Hen. VIII, 
c. 17, power was given to future kings to rescind and revoke all acts of parlia¬ 
ment that should be made while they were under the age of twenty-four; but 
this was repealed by the statute 1 Edw. VI, c. 11, so far as related to that 

f rince; and both statutes are declared to be determined by 24 Geo. II, c. 24. 

t hath also been usually thought prudent, when the heir apparent has been 
very young, to appoint a protector, guardian, or regent, for a limited time: 
but the necessity of such extraordinary provision is sufficient to demonstrate 
the truth of that maxim of the common law, that in the king is no minority; 
and therefore he hath no legal guardian. (6) (8) 

(v) Com. Journ. 18 Nov. 1685. (u>) Ibid. 4 Dec. 1717. (y) Finch, L 82; Co. Litt. 90. 

(z) Finch, L. 82. (a) Co. Litt. 43. 2 Inst, proem. 8, 

(b) The methods of appointing this guardian or regent have been so various, and the duration of his 
power so uncertain, that from hence alone it may be collected that his office is unknown to the common 


(6) Of late, however, freedom to discuss the speech from the throne is practically con¬ 
ceded, and it is difficult to perceive why it should not be, when, in a constitutional view, it 
is the speech of the ministry, not of the King. 

(7) There are many exceptions to this maxim. The right to institute criminal proceed¬ 
ings is in many cases limited to a definite period by statute, and in the case of a claim to 
real property, the right of the crown is also limited by statute to the same period as that of 
a subject. 

The maxim has been recognized in the United States, and it is held that statutes of limi¬ 
tations do not run against the state, nor against the United States, unless it is expressly so 
provided. Kemp v. Commonwealth, 1 Hen. &M., 85: People v. Gilbert, 18 Johns., 228; 
Hardin v. Taylor, 4 Monr., 516; Lindsey v. Miller's Lessee, 6 Pet., 666; United States v. 
White, 2 Hill, 59; Johnson v. Irwin, 3 S. & R.. 291; Madison Co. v. Bartlett, 1 Scam., 67; 
Slate Bank v. Brown, Ibid., 106; People v. Arnold, 4 N. Y., 508. Where, however, the 
state is assignee of an individual, it can claim no such exemption. United States v. Buford, 
3 Pet., 12: and inferior municipal bodies cannot claim it. Armstrong v. Dalton, 4 Dev., 
568; contra, Madison Co. v. Bartlett, 1 Scam., 70. Except where they are simply trustees for 
the whole public, as in the case of lands dedicated to public uses. Alton v. Illinois Transp. 
Co., 12 III, 38. 

(8) A summary of the proceedings in regard to a regency during the reign of Geo. IH, is 
given in Mays’ Const. Hist., ch. 3. Bills fora regency have been passed three times within 
the present century; all different, and all having regard to the special circumstances. These 
statutes were, 1 wm. IV, c. 3; 7 Wm. IV and 1 Vic., c. 72; and 3 and 4 Vic., c. 52. 
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♦HI. A third attribute of the king’s majesty is his perpetuity . The r* 2 49 l 
law ascribes to him, in his political capacity, an absolute immortality. J 
The king never dies. Henry, Edward, or George, may die; but the king sur¬ 
vives them all. For immediately upon the decease of the reigning prince in 
his natural capacity, his kingship or imperial dignity, by act of law, without 
any interregnum or interval, is vested at once in his heir, who is, eo instanti , 
king to all intents and purposes. And so tender is the law of supposing even 
a possibility of his death, that his natural dissolution is generally called his 
demise; demissio regis, vel coronm: an expression which signifies merely a 
transfer of property ; for, as is observed in Plowden, (c) when we say the 
demise of the crown, we mean only that, in consequence of the disunion of the 
king’s natural body from his body politic, the kingdom is transferred or de¬ 
mised to bis successor; and so the royal dignity remains perpetual. Thus too, 
when Edward the Fourth, in the tenth year of his reign, was driven from his 
throne for a few months, by the house of Lancaster, this temporary transfer of 
his dignity was denominated his demise ; and all process was held to be discon¬ 
tinued, as upon a natural death of the king. ( d ) 

*We are next to consider those branches of the royal prerogative, r* 2 5 nl 
which invest thus our sovereign lord, thus all-perfect and immortal in ^ J 
his kingly capacity, with a number of authorities and powers; in the exertion 
whereof consists the executive part of government. This is wisely placed in 
a single hand by the British constitution, for the sake of unanimity, strength 
and dispatch. Were it placed in many hands, it would be subject to many 
wills : many wills, if disunited and drawing different ways, create weakness in 
a government; and to unite those several wills, and reduce them to one, is a 
work of more time and delay than the exigencies of state will afford. The 
king of England is therefore not only the chief, but properly the sole, magis¬ 
trate of the nation, all others acting by commission from, and in due subordi¬ 
nation to him: in like manner as, upon the great revolution in the Roman state, 
all the powers of the ancient magistracy of the commonwealth were concen¬ 
trated in the new emperor: so that, as Gravina (e) expresses it, “ in ejus unius 
persona veteris reipublicce vis aique majestas per cumulatas magistratuum po¬ 
tentates exprimebatur .” 

After what has been premised in this chapter, I shall not (I trust) be consid¬ 
ered as an advocate for arbitrary power, when I lay it down as a principle,that 
in the exertion of lawful prerogative the king is and ought to be absolute; that 
is, so far absolute that there is no legal authority that can either delay or re¬ 
sist him. He may reject what bills, may make what treaties, may coin what 
money, may create what peers, may pardon what offences, he pleases; unless 
where the constitution hath expressly, or by evident consequence, laid down 
some exception, or boundary; declaring, that thus far the prerogative shall go, 

law; and therefore (as Sir Edward Coke says, 4 Inst. 68), the surest way is to have him made by authority 
of the great council in parliament. The earl of Pembroke, by his own authority, assumed, in very 
troublesome times, the regency of Henry III, who was then only nine years old, but was declared of full 
age by the pope at seventeen, confirmed the great charter at eighteen, and took upon him the adminis¬ 
tration of the government at twenty. A guardian and council of regency were named for Edward III, by 
the parliament, which deposed his father; the young king being then fifteen, and not assuming the gov¬ 
ernment till three years after. When Richard II succeeded at the age of eleven, the duke of Lancaster 


and council, with a special limited authority. Both these princes remained in a state of pupilage till the 
age of twenty-three. Edward V, at the age of thirteen, was recommended by his father to the care of 
the duke of Gloucester, who was declared protector by the privy council. The statutes 85 Hen. VHI, c.12, 
and 28 Henry VIII. c 7, provided that the successor, if a male, and under eighteen, or if a female and 
under sixteen, should be till such age in the government of his or her natural mother, (If approved by 
the king,) and such other counsellers as his majesty should by will or otherwise appoint; and he accord- 
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which executors elected the earl of Hertford protector. The statute 34 Geo. II, c. 24\ In case the crown 
should descend to any of the children of FYederick, late prince of Wales, under the age of eighteen, ap¬ 
pointed the princess dowager; and that of 5 Geo. in, c. 27, in cose of a like descent to any of his present 
majesty's children, empowers the king to name either the queen, the princess dowager, or any descend- 
ant^of King George H, residing in this kingdom, to be guardian and regent, till the successor attains 


tn the several acts. 
(c) Plowd. 177, 284. 


(d) M. 49 Hen. VI, pL 1-8L 


(e) Orlg. 1,1108. 
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and no farther. For otherwise the power of the crown would indeed be but a 
name and a shadow, insufficient for the ends of government, if where its juris¬ 
diction is clearly established and allowed, any man or body of men were per¬ 
mitted to disobey it, in the ordinary course of law: I say in the ordinary course 
r*2511 °^ aw 5 for I do not *now speak of those extraordinary recourses to 
*- -* first principles, which are necessary when the contracts of society are 

in danger of dissolution, and the law proves too weak a defence against the 
violence of fraud or oppression. And yet the want of attending to this obvi¬ 
ous distinction has occasioned these doctrines, of absolute power in the prince 
and of national resistance by the people, to be much misunderstood and per¬ 
verted, by the advocates for slavery on the one hand, and the demagogues of 
faction on the other. The former, observing the absolute sovereignty and 
transcendent dominion of the crown laid down (as it certainly is) most strongly 
and emphatically in our law books, as well as our homilies, have denied that 
any case can be excepted from so general and positive a rule; forgetting how 
impossible it is, in any practical system of laws, to point out beforehand those 
eccentrical remedies, which the sudden emergence of national distress may die* 
tate, and which that alone can justify. On the other hand, over-zealous re¬ 
publicans, feeling the absurdity of unlimited passive obedience, have fancifully 
(or sometimes factiously) gone over to the other extreme; and because resist¬ 
ance is justifiable to the person of the prince when the being of the state is en¬ 
dangered, and the public voice proclaims such resistance necessary, they have 
therefore allowed to every individual the right of determining this experience, 
and of employing private force to resist even private oppression. A doctrine 
productive of anarchy, and, in consequence, equally fatal to civil liberty, as 
tyranny itself. For civil liberty, rightly understood, consists in protecting the 
rights of individuals by the united force of society; society cannot be main¬ 
tained, and of course can exert no protection, without obedience to some 
sovereign power; and obedience is an empty name, if every individual has a 
right to decide how far he himself shall obey. 

In the exertion, therefore, of those prerogatives which the law has given him, 
the king is irresistible and absolute, according to the forms of the constitution. 
And yet, if the consequence of that exertion be manifestly to the grievance or 
rJlc , dishonor of the kingdom, the parliament will call his advisers *to a just 
[ 2o2 -l and severe account. For prerogative consisting (as Mr. Locke (f) has 
well defined it) in the discretionary power of acting for the public good,where 
the positive laws are silent; if that discretionary power be abused to the pub¬ 
lic detriment, such prerogative is exerted in an unconstitutional manner. Thus 
the king may make a treaty with a foreign state, which shall irrevocably bind 
the nation; and yet, when such treaties have been judged pernicious, im¬ 
peachments have pursued those ministers, by whose agency or advice they were 
concluded. 

The prerogatives of the crown (in the sense under which we are now consid¬ 
ering them) respect either this nation’s intercourse with foreign nations, or its 
own domestic government and civil polity. 

With regard to foreign concerns, the king is the delegate or representative of 
his people. It is impossible that the individuals of a state, in their collective 
capacity, can transact the affairs of that state with another community equally 
numerous as themselves. Unanimity must be wanting to their measures, and 
strength to the execution of their counsels. In the king,therefore,as in a centre, 
all the rays of his people are united, and formed by that union, a consistency, 
splendor and power, that make him feared and respected by foreign potentates; 
who would scruple to enter into any engagement that must afterwards be 
revised and ratified by a popular assembly. What is done by the royal 
authority, with regard to foreign powers, is the act of the whole nation; what 
is done without the king’s concurrence, is the act only of private men. And 

(/) On Gov. 2, $ 166. 
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so far i9 thi 9 point carried by our law that it hath been held, ( g ) that should 
all the subjects of England make war with a king in league with the kins' of 
England, without the royal assent, such war is no breach of the league. And, 
by the statute 2 Hen. V, c. 6, any subject committing acts of hostility upon 
any nation in league with the king was declared to be guilty of high treason; 
and, although that act was repealed bv the statute 20 Hen. VI, c. 11, so far a 9 
^relates to the making this offence high treason, yet still it remains a r* 2 53l 
very great offence against the law of nations, and punishable by our * 

law*, either capitally or otherwise, according to the circumstances of the 
case. 

I. The king therefore, considered as the representative of his people, has the 
sole power of sending ambassadors to foreign states, and receiving ambassa¬ 
dors at home. This may lead us into a short digression, by way of inquiry, 
how far the municipal laws of England intermeddle with or protect the rights 
of these messengers from one potentate to another, whom we call ambassadors. 

The rights, the powers, the duties, and the privileges of ambassadors are 
determined by the law of nature and nations, and not by any municipal con¬ 
stitutions. For, as they represent the persons of their respective masters, 
who owe no subjection to any laws but those of their own country, their 
actions are not subject to the control of the private law of that state wherein 
they are appointed to reside. He that is subject to the coercion of laws is 
necessarily dependent on that power by whom those laws were made: but an 
ambassador ought to be independent of every power except that by which he is 
sent, and of consequence ought not to be subject to the mere municipal laws 
of that nation wherein he is to exercise his functions. If he grossly offends, 
or makes an ill use of his character, he may be sent home and accused before 
his master; (A) who is bound either to do justice upon him, or avow himself 
the accomplice of his crimes, (i) But there is great dispute among the writers 
on the laws of nations, whether this exemption of ambassadors extends to all 
crimes, as well natural as positive; or whether it only extends to such as are 
mala prohibita , a9 coining, and not to those that are mala in se , as murder. ( k ) 
Our law seems to have formerly taken in the restriction, as well as the general 
exemption. *For it has been held, both by our common lawyers and r *0(541 
civilians (J) that an ambassador is privileged by the law of nature and L -* 
nations; and yet, if he commits any offence against the law of reason and 
nature, he shall lose his privilege; (m) and that therefore, if an ambassador 
conspires the death of the king in whose land he is, he may be condemned and 
executed for treason; but if he commits any other species of treason, it is 
otherwise, and he must be sent to his own kingdom, (n) And these positions 
seem to be built upon good appearance of reason. For, since, as we have for¬ 
merly shewn, all municipal laws act in subordination to the primary law of 
nature, and, where they annex a punishment to natural crimes, are only decla¬ 
ratory of, and auxiliary to, that law; therefore to this natural universal rule 
of justice, ambassadors, as well as other men, are subject in all countries; and 
of consequence, it is reasonable that, wherever they transgress it, they shall be 
liable to make atonement, (o) But, however these principles might formerly 
obtain, the general practice of this country, as well a9 the rest of Europe, seems 
now to pursue the sentiments of the learned Grotius, that the security of am¬ 
bassadors is of more importance than the punishment of a particular crime. ( p) 
And therefore few, if any, examples have happened within a century past, 

fol 4 Inst. 152. 

m & * 21° ^ OUnt Gyllenberg the Swedish minister to Qreat Britain, A. D. 1717. 

Ugatf? c W in B °’ 7 * 17 * Barbeyrac’s Puff. 1, 8, c. 9, § 9 , and 17. Van Bynkershoek de foro 

(0 1 RfP- 17B. 3 Bulstr. 27 . (m) 4 Inst. 153. 

( n ) 1 BoU. R«d. 185. (o) Forster’s Reports. 188. 

(p) Securitas legatorum utilitati qua ex poena est preeponderat. {De jure b dt p. 18, 4. 4.) 
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where an ambassador has been punished for any offence, however atrocious in 
its nature. ( 9 ) 

In respect to civil suits, all the foreign jurists agree that neither an ambas¬ 
sador, or any of his train or comites can be prosecuted for any debt or contract 
in the courts of that kingdom wherein he is sent to reside. Yet Sir Edward 
Coke maintains that, if an ambassador make a contract which is good jure 
gentium, , he shall answer for it here, (j) But the truth is, so few cases (if any) 
had arisen, wherein the privilege was either claimed or disputed, even with 
regard to civil suits, that our law books are (in general) quite silent upon it 
T *2551 P rev i° U8 to the *reign of Queen Anne; when an ambassador from Peter 
L - 1 the Great, czar of Muscovy, was actually arrested and taken out of 
his coach in London, (r) for a debt of fifty pounds which he had there con¬ 
tracted. Instead of applying to be discharged upon his privilege, he gave 
bail to the action, and the next day complained to the queen. The persons 
who were concerned in the arrest were examined before the privy council (of 
which the Lord Chief Justice Holt was at the same time sworn a member,) ($) 
and seventeen were committed to prison; (t) most of whom were prosecuted 
by information in the court of queen’s bench, at the suit of the attorney 
general, ( u ) and at their trial before the lord chief justice were convicted of 
the facts by the jury, (v) reserving the question of law, how far those facts 
were criminal, to be afterwards argued before the judges; which question was 
never determined. In the meantime the czar resented this affront very 
highly, and demanded that the sheriff of Middlesex and all others concerned 
in the arrest should be punished with instant death, (w) But the queen (to 
the amazement of that despotic court) directed her secretary to inform him, 
u that she could inflict no punishment upon any, the meanest, of her subjects, 
unless warranted by the law of the land; and therefore wa9 persuaded that he 
would not insist upon impossibilities.” (a;) To satisfy, however, the clamours 
of the foreign ministers, who made it a common cause, as well as to appease 
the wrath of Peter, a bill was brought into parliament, ( y ) and afterwards 
passed into a law, (z) to prevent and punish such outrageous insolence for the 
future. And with a copy of this act, elegantly engrossed and illuminated, 
accompanied by a letter from the queen, an ambassador extraordinary (a) was 
commissioned to appear at Moscow, (i) who declared “that though her 
r* majesty could not inflict such a punishment as was required, *because 
L 0 J of the defect in that particular of the former established constitutions 
of her kingdom, yet with the unanimous consent of the parliament she had 
caused a new act to be passed, to serve as a law for the future.” This humili¬ 
ating step was accepted as a full satisfaction by the czar; and the offenders, 
at his request, were discharged from all farther prosecution. (10) 

(g) 4 Inst. 153. (r) 21 July, 1708. Boyer’s Annals of Queen Anne. 

is) 25 July, 170S. Boyer’s Annals of Queen Anne. (£) 25. 29 July, 1708. Ibid. 

(u) 23 Oct. 1708. Ibid . (v) 14 Feb. 1708. Ibid . (to) 17 Sept. 1706. Ibid . 

(x) 11 Jan. 1708. Ibid. Mod. Un. Hist, xmv, 454. (y ) Com. Journ. 23 Dec. 1708. 

(z) 21 Apr. 1709. Boyer, ibid . (a) Mr. Whitworth. (6) 8 Jan. 1709. Boyer, ibid. 


(9) During the protectorate of Cromwell, the brother of the Portuguese minister, Don 

Pataleon Sa, was tried, convicted, and executed for a murder, though he was joined with 
the minister in the commission. There is no doubt that when a public minister is guilty 
of an offence against the existence and safety of the state where he resides, if the danger 
is urgent, his person and papers may be seized, and he may be sent out of the country. 
Wheat. Int. Law, pt. 3, c. 1, § 15; Halleck Int. Law, 211. See an account of the arrest of 
Count Gyllenberg, the Swedish minister, in 1717, in Mahon's Hist, of England, vol. 1, c. 8. 
Woolsey, Int. Law, § 92 e. . . . 

(10) A secretary of legation is privileged against any civil or criminal prosecution in the 
courts of the nation to which his superior is accredited. Ex parte Cabrera, 1 Wash. C. C., 
232. But, if a privileged person commits an assault upon another, the latter i9 justified 
in employing the necessary force for self defence. United States ▼. Liddle, 2 Wash. C. C., 
205. 
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This statute (o) recites the arrest which had been made, “in contempt of tbte 
protection granted by her majesty, contrary to the law of nations, and in 
prejudice of the rights and privileges which ambassadors and other public 
ministers have at all times been thereby possessed of, and ought to bo kept 
sacred and inviolable: ” wherefore it enacts, that for the future all process 
whereby the person of any ambassador, or of his domestic or domestic servant, 
may be arrested, or his goods distrained or seized, shall be utterly null and 
void; and the persons prosecuting, soliciting, or executing such process, shall 
be deemed violators of the law of nations, and disturbers of the public repose; 
and shall suffer such penalties and corporal punishment as the lord chancellor 
and the two chief justices, or any two of them, shall think fit. (11) But it is 
expressly provided, that no trader, within the description of the bankrupt 
laws, who shall be in the service of any ambassador, shall be privileged or pro¬ 
tected by this act; nor shall any one be punished for arresting an ambassador’s 
servant, unless his name be registered with the secretary of state, and by him 
transmitted to the sheriffs of London and Middlesex. Exceptions that are 
strictly conformable to the rights of ambassadors, (d) as observed in the most 
civilized countries. (12) And, in consequence of this statute, thus declaring 
and enforcing the law of nations, these privileges are *now held to be 
part of the law of the land, and are constantly allowed in the courts ^ J 
of common law. (e) 

II. It is also the king’s prerogative to make treaties, leagues, and alliances 
with foreign states and princes. For it is by the law of nations essential to 
the goodness of a league, that it be made by the sovereign power; (f) and 
then it is binding upon the whole community: and in England the sovereign 
power, quoad hoc , is vested in the person of the king. Whatever contracts 
therefore he engages.in, no other power in the kingdom can legally delay, re¬ 
sist or annul. And yet, lest this plenitude of authority should be abused 
to the detriment of the public, the constitution (as we hinted before) 
bath here interposed a check, by the means of a parliamentary impeach¬ 
ment, for the punishment of such ministers as from criminal motives advise 

(e) 7 Ann. c. 12. 

<d) Scepe queesitum eat an comitum numero et jure habendi aunt, qui legatum eomitantur , non ut in¬ 
struct i or fiat legatio , aed unice ut lucro auo conaulant , institores forte et mercatores. &t, yuamvia hoa 
tape defenderint et comitum loco habere volxierint legati, apparet tamen satis eo non pertinere , qui in 
legati legationisve officio non aunt. Quumautem ea res nonnunquam turbos dederit, optimo exemplo in 
auibusdam aulis olim receptum fuit, utlegatus teneretur exhibere nomenclaturam comitum suorum. 
Van Bynkersb. c. 15. prope finem . 

(«) Fitzg. 200. Stra. 797 (/) Puff. L. of N. b. 8, c. 9, $ 0. 


(11) By the act of congress of April 30, 1790, 1 Stat. at Large, 117, any writ or process, 
sued forth, or prosecuted, by any person or persons, in any of the courts of the United 
States or of any particular state, for the arrest or imprisonment of any ambassador or other 
public minister, or any domestic servant thereof, or against his goods and chattels, is made 
utterly null and void, and persons concerned in suing out or prosecuting the same are 
deemed violators of the laws of nations and disturbers of the public repose, and made 
liable to imprisonment not exceeding three years, and to fine in the discretion of the court. 
But no citizen or inhabitant of the United States who shall have contracted debts previous 
to having entered the service of an ambassador or public minister, which debts remain un¬ 
paid, can have any benefit from the act; nor is any one liable to punishment under the act 
for having prosecuted the servant of an ambassador or other public minister, unless the 
name of such servant is registered in the office of the secretary of state, and by him trans¬ 
mitted to the office of the marshal of the district in which the minister resides. 

The same act punishes assaults on ambassadors and other public ministers by imprison¬ 
ment not exceeding three years, and fine in the discretion of the court. 

The public ministers of other nations may bring suits as plaintiffs in the courts of the 
country to which they are accredited, and in the United States the federal courts have juris¬ 
diction of such suits. Const, of U. 8., art. 3, § 2. 

(12) See United States v. Lafontaine, 4 Cranch C. C., 173; United States v. Jeffers, ibid., 
704; Wheaton Int. Law, pt. 3, ch. 1. 

The privileges of public ministers are not extended to consuls; Yiveash v. Becker, 8 
Maule & S., 284; 1 Op. Atty Gen., 41. 
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or conclude any treaty, which shall afterwards be judged to derogate from 
the honour and interest of the nation. ( 13 ) 

III. Upon the same principle the king has also the sole prerogative of making 
war and peace. ( 14 ) For it is held by all the writers on the law of nature and 
nations, that the right of making war, which by nature subsisted in every indi¬ 
vidual, is given up by all private persons that enter into society, and is vested in 
the sovereign power: (g) and this right is given up, not only by individuals, 
but even by the entire body of people, that are under the dominion of a sover¬ 
eign. It would indeed be extremely improper, that any number of subjects 
should have the power of binding the supreme magistrate, and putting him 
against his will in a state of war. Whatever hostilities therefore may be com¬ 
mitted by private citizens, the state ought not to be affected thereby; unless 
that should justify their proceedings, and thereby become partner in the guilt. 
Such unauthorized volunteers in violence are not ranked among open enemies, 
but are treated like pirates and robbers: according to that rule of the civil law; 
(A) hostes hi sunt qui nobis , aut quibus nos y publics bellum decrevimits: cceteri 
I"*258l lutrones aut *prcedo?ies sunt . And the reason which is given by Gro- 
*- -* tius, (i) why according to the laws of nations a denunciation of war 

ought always to precede the actual commencement of hostilities, is not so much 
that the enemy may be put upon his guard (which is matter rather of magna¬ 
nimity than right,) but that it may be certainly clear that the war is not under¬ 
taken by private persons, but by the will of the whole community; whose right 

(g ) Puff. b. 8, c. 6, § 8, and Barbeyr, in loc. (h) Ff. 50,15, 118. (0 Dejure v. <tp. 1. 8, c. 4, § 11. 


(13) By the constitution of the United States the president has power, “ by and with the 
consent of the senate, to make treaties, provided two-thirds of the senators present concur. M 
Art. 2, § 1. In practice, the president, through the proper minister or secretary of state, 
first agrees with the foreign power upon the terms of a treaty, and, when it is drawn up in 
due form, submits it to the senate for ratification. The senate may either ratify the treaty 
as it stands, or reject it altogether; or that body may ratify it with amendments, in which 
case the amended treaty must be submitted to the foreign power for concurrence in the 
amendments. 

Another clause of the constitution provides that " this constitution, and the laws of the 
United States which shall be made in pursuance thereof, and all treaties made or which 
shall be made under the authority of the United States, shall be the supreme law of the 
land; and the judges in every state shall be bound thereby, any thing in the constitution or 
laws of any state to the contrary notwithstanding.” Art. 6, § 2. A treaty, although 
agreed to by the president, does not become binding on the United States until ratified by 
the senate; but by that ratification it becomes the **supreme law of the land,” and as such 
binds all departments of the government. It has sometimes been claimed that, when a 
grant of money is essential to give the treaty effect, the house of representatives can exer¬ 
cise their own judgment to make the grant or refuse it; but though they have the power to 
refuse, it seems clear that, under the constitution, they have not the right. See the discus¬ 
sions on this subject in the house of representatives, as connected with Jay's treaty with 
Great Britain in 1794, with the reciprocity convention with the same country at the close 
of the war of 1812, and with the treaty with Russia for Alaska in 1867. 

It is proper to remark in this connection, in order to keep plainly before us the distinction 
between the sphere of powers of the United States as a nation, and the several states in¬ 
dividually, that the latter are forbidden by the constitution to enter into any treaty, alliance 
or confederation, or to grant letters of marque and reprisal: art. 1, § 10; nor can they enter 
into any agreement or compact with another state or with a foreign power without the con¬ 
sent of congress. Ibid . See Green v. Biddle, 8 Wheat., 1; Spooner v. McConnell, 1 
McLean, 337; Bennett v. Boggs, Baldw., 60; Georgetown v. Canal Co., 12 Pet., 91; Mar- 
latt v. Silk, 11 Pet., 1; Robinson v. Campbell, 3 Wheat., 212; Allen v. McKeen, 1 Sumn., 
276; Virginia v. West Virginia, 11 Wall., 39. 

(14) The power to declare war has not been confided to the president of the United States, 
but is conferred upon congress. Const, of U. S. art. 1, § 8. The president, however, is by 
the same instrument made commander-in-chief of the army and navy, and it is possible for 
him, in the recess of congress, if sufficiently reckless of consequences, to bring on a war 
with a foreign nation, by employing armed forces against it in a hostile manner. Those 
who opposea the action of the government in the case of the war with Mexico, insisted 
that that war was brought on by the president wrongfully taking forcible possession of tho 
territory in dispute: but congress justified the president, and declared that war existed “ by 
the act of Mexico.* 1 
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of willing is in this case transferred to the supreme magistrate by the funda¬ 
mental laws of society. So that, in order to make a war completely effectual, 
it is necessary with us in England that it be publicly declared and duly pro¬ 
claimed bv the king’s authority; and, then, all parts of both the contending 
nations, from the highest to the lowest, are bound by it. And wherever the 
right resides of beginning a national war, there also must reside the right of 
ending it, or the power of making peace. And the same check of parliamentary 
impeachment, for improper or inglorious conduct, in beginning, conducting, or 
concluding a national war, is in general sufficient to restrain the ministers of 
the crown from a wanton or injurious exertion of this great prerogative. 

IV. But, as the delay of making war may sometimes be detrimental to indi¬ 
viduals who have suffered by depredations from foreign potentates, our laws 
have in some respects armed the subject with powers to impel the prerogative; 
by directing the ministers of the crown to issue letters of marque and reprisal 
upon due demand; the prerogative of granting which is nearly related to, and 
plainly derived from, that other of making war; this being indeed only an 
incomplete state of hostilities, and generally ending in a formal declaration of 
war. These letters are grantable by the law of nations, (&) whenever the sub¬ 
jects of one state are oppressed and injured by those of another; and justice is 
denied by that state to which the oppressor belongs. In this case letters of 
marque and reprisal (words used as synonymous; and signifying, the latter a 
taking in return, the former the passing the frontiers in order to such taking,) 
(/) may be obtained, in order to seize the bodies or goods of the subjects of the 
offending state, until satisfaction *be made, wherever they happen to be [♦059! 
found. And indeed this custom of reprisals seems dictated by nature •* 

herself; for which reason we find in the most ancient times very notable 
instances of it. (m) But here the necessity is obvious of calling in the sovereign 
power, to determine when reprisals may be made; else every private sufferer 
would be a judge in his own cause. In pursuance of which principle, it is with 
us declared by the statute 4 Hen. V, c. 7 , that, if any subjects of the realm are 
oppressed in the time of truce by any foreigners, the king will grant marque 
in due form, to all that feel themselves grieved. Which form is thus directed 
to be observed: the sufferer must first apply to the lord privy-seal, and he shall 
make out letters of request under the privy seal; and if, after such request of 
satisfaction made, the party required do not within convenient time make due 
satisfaction or restitution to the party grieved, the lord chancellor shall make 
him out letters of marque under the great seal; and by virtue of these he may 
attack and seize the property of the aggressor nation, without hazard of being 
condemned as a robber or pirate. ( 15 ) 

(If) Ibid. 1. 3. c. 2, $ 4 <£ 5. (1) Dufrense, tit. Marccu 

(m) See the account given by Nestor, in the eleventh book of the Iliad, of the reprisals made by himself 
of the Epeian nation: from whom he took a multitude of cattle, as a satisfaction for a prize won at the 
Elian games by his father Neleus, and for debts due to many private subjects of the Fylean kingdom; out 
of which booty the king took three hundred head of cattle for his own demand, and the rest were equit¬ 
ably divided among the other creditors. 


(15) This manner of granting letters of marque has been long disused. In a conference 
held at Paris, in 1856, it was agreed by the representatives of Austria, France, Great Brit¬ 
ain, Sardinia, Prussia, Russia and Turkey, to abolish privateering, and that in time of war 
neutral flags and neutral goods should be inviolable. The United States was invited to con¬ 
cur in this modification of international law, but declined, unless the conference would go 
r farther, and make all private property exempt from capture at sea. This offer was favor¬ 
ably received by France and Russia, but rejected by the British government. There the 
matter rested until the breaking out of the rebellion in America in 1861, when the govern¬ 
ment of the United States opened negotiations with the nations represented in the Paris 
conference of 1856, and proposed to withdraw the refusal to concur in the conclusions of 
that conference; but the offer elicited no favorable response. Since that time, however, 
the progress of public opinion has been such that it is almost safe to say that the conclusions 
of the conference of Paris, and the American doctrine respecting immunity to private 
property, are all practically accepted as part of the law of nations. 
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V. Upon exactly the same reason stands the prerogative of granting safe-con¬ 
ducts, without which by the law of nations no member of one society has a 
right to intrude into another. And, therefore, Puffendorf very justly resolves, (n) 
that it is left in the power of all states to take such measures about the 
admission of strangers as they think convenient; those being ever excepted 
who are driven on the coasts by necessity, or by any cause that deserves pity or 
compassion. Great tenderness is shown by our laws, not only to foreigners in 
distress (as will appear when we come to speak of shipwrecks,) but with regard 
also to the admission of strangers who come spontaneously. For so long as 
their nation continues at peace with ours, and they themselves behave peace- 
r* 260 l the y are under *the king’s protection; though liable to be sent 

L J home whenever the king sees occasion. But no subject of a nation at 
war with us can, by the law of nations, come into the realm, nor can travel 
himself upon the high seas, or send his goods and merchandise from one place 
to another without danger of being seized by our subjects, unless he has letters 
of safe-conduct; which, by divers ancient statutes, (o) must be granted under 
the king’s great seal and enrolled in chancery, or else are of no effect : the king 
being supposed the best judge of such emergencies as may deserve exception 
from the general law of arms. But passports under the king’s sign-manual, 
or licenses from his ambassadors abroad, are now more usually obtained, and 
are allowed to be of equal validity. ( 16 ) 

Indeed the law of England, as a commercial country, pays a very particular 
regard to foreign merchants in innumerable instances. One I cannot omit to 
mention : that by magna carta {p) it is provided, that all merchants (unless 
publicly prohibited before hand) shall have safe-conduct to depart from, to come 
into, to tarry in, and to go through England for the exercise of merchandize, 
without any unreasonable imposts, except in time of war: and, if a war breaks 
out between us and their country, they shall be attached (if in England) with¬ 
out harm of body or goods, till the king or his chief justiciary be informed how 
our merchants are treated in the land with which we are at war: and, if ours be 


secured in that land, they shall be secure in ours. This seems to have been a 
common rule of equity among all the northern nations ; for we learn from 
Stiernhook, ( q ) that it was a maxim among the Goths and Swedes, “ quam legem 
exteri nobis posuere , eandem illis ponemus .” But it is somewhat extraordinary, 
that it should have found a place in magna carta , a mere interior treaty between 
the king and his natural-born subjects : which occasions the learned Montes¬ 
quieu to remark with a degree of admiration, “ that the English have made 
r * i *the protection of foreign merchants one of the articles of their national 
L J liberty.” (r) But indeed it well justifies another observation which he 
has made (s) “ that the English know better than any other people upon earth, 
how to value at the same time these three great advantages, religion, liberty and 
commerce.” Very different from the genius of the Roman people ; who, in 
their manners, their constitution, and even in their laws, treated commerce as 
a dishonourable employment, and prohibited the exercise thereof to persons of 
birth, or rank, or fortune; (£) and equally different from the bigotry of the 
canonists, who looked on trade as inconsistent with Christianity, (w) and deter- 


(n) Law of N. and N. b. 3, c. 3, $ 9. (o) 15 Hen. TI. c. 3. 18 Hen. VI. c. 8. 20 Hen. VL c. 1. 

(p) C. 30. (q) Dejure Sueon. I 8. c. 4. (r) Sp. L. 20. 13. , (*> Ibid. 20. 6. 

(t) Nobiliores natalibus. et honorum luce conspicuos , et patrimonio ditiores , perniciosum urbibus nver - 
cimouium exercere prohibemus . C. 4. 63, 3. 

(u) Homo viercator vix aut nunquam potest Deo placers: et tdeo nullus Christianus debet esse mercator ,* 
aut si voluerit esse t projiciatur de ecclesia Dei. uecret . 1. 88. 11. 


(16) The acts imposing restraints upon aliens have beeu very much modified and liberalized 
since these Commentaries were written, and an alien who is guilty of no breach of the 
municipal law, is not likely to be disturbed in Great Britain. 

In the United States the president is empowered, in case of war with any foreign nation, 
to impose restraints upon the citizens or residents of such nation who may be within the United 
States, and to remove them from the country in his discretion. 1 Stat. at Large, 577. 
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mined at the council of Mclfi, under Pope Urban II, A. D. 1090 , that it wa* 
impossible, with a safe conscience, to exercise any traffic, or follow the profession 
of the law. (?r) 

These are the principal prerogatives of the king respecting this nation’s inter¬ 
course with foreign nations; in all of which he is considered as the delegate or 
representative of his people. But in domestic affairs he is considered in a great 
variety of characters, and from thence there arises an abundant number of other 
prerogatives. 

I . First, he is a constituent part of the supreme legislative power; and, as 

such, has the prerogative of rejecting such provisions in parliament as he judges 
improper to be passed. The expediency of which constitution has before been 
evinced at large, (x) I shall only farther remark, that the king is not bound by 
any act of parliament, unless he be named therein by special and particular 
words. The most general words that can be devised (“any person or persons, 
bodies politic or corporate, &c.”) affect not him in the least, if *they r* 2 f52l 
may tend to restrain or diminish any of his rights or interests. ( y) For *- ' 

it would be of most mischievous consequence to the public if the strength of 
the executive power were liable to be curtailed without its own express consent, 
by constructions and implications of the subject. Yet, where an act of par¬ 
liament is expressly made for the preservation of public rights and the suppres¬ 
sion of public wrongs, and does not interfere with the established rights of the 
crown, it is said to be binding as well upon the king as upon the subject: (2) 
and, likewise, the king may take the benefit of any particular act, though he be 
not especially named, (or) 

II. The king is considered, in the next place, as the generalissimo, or the first 
in military command, within the kingdom. The great end of society is to pro¬ 
tect the weakness of individuals by the united strength of the community; and 
the principal use of government is to direct that united strength in the best and 
most effectual manner to answer the end proposed. Monarchical government 
is allowed to be the fittest of any for this purpose : it follows therefore, from 
the very end of its institution, that in a monarchy the military power must be 
trusted in the hands of the prince. 

In this capacity, therefore, of general of the kingdom, the king has the sole 
power of raising and regulating fleets and armies. Of the manner in which 
they are raised and regulated I shall speak more when I come to consider the 
military state. We are now only to consider the prerogative of enlisting and 
of governing them ; which indeed was disputed and claimed, contrary to all 
reason and precedent, by the long parliament of King Charles I : but, upon 
the restoration of his son, was solemnly declared by the statute, 13 Car. II, c. 0, 
to be in the king alone : for that the sole supreme government and command 
of the militia within all bis majesty’s realms and dominions, and of all forces 
by sea and land, and of all forts and places of strength, ever was and is 
the *undoubted right of his majesty, and his royal predecessors, kings r*o fi oi 
and queens of England ; and that both or either house of parliament L J 
cannot nor ought to pretend to the same. 

This statute, it is obvious to observe, extends not only to fleets and armies, 
but also to forts and other places of strength within the realm ; the sole pre¬ 
rogative as well of erecting as manning and governing of which, belongs to the 
king in his capacity of general of the kingdom : ( b ) and all lands were formerly 
subject to a tax for building of castles wherever the king thought proper. 
This was one of the three things, from contributing to the performance of 
which no lands were exempted ; and therefore called by our Saxon ancestors 
the trinoda necessitas: sc. pontis reparation arcis construction et expeditio contra 
hostem. (c) And this they were called upon to do so often, that, as Sir Edward 

(M) Falsa fit p<xnitentia [laid] cum penitus ab officio curialt vel negotiali non rccedit, quat sine peccati • 
O0i ulla ratione non praevalet. Act. Council, apud Baron , c, 10. 

(X) Cfc. 2. pare 154. (y) 11 Rep. 74. (z) Ibid. 71. (a) 7 Rep. 82. (6) 2 lnat. SO. 

(c) Cowei’a Interpr. tit. caaiellorum operatio. Seld. Jan. Angl. l p 42. 
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Coke from M. Paris assures us, ( d ) there were, in the time of Henry II, 1115 
castles subsisting in England. The inconveniences of which, when granted out 
to private subjects, the lordly barons of those times, were severely felt by the 
whole kingdom ; for, as William of Newburgh remarks in the reign of King 
Stephen, “ erant in Anglia quodammodo tot reges velpotius tyranni quot domini 
castellorum but it was felt by none more sensibly than by two succeeding 
princes, King John and King Henry III. And, therefore, the greatest part of 
them being demolished in thebarons’ wars, the kings of after-times have been 
very cautious of suffering them to be rebuilt in a fortified manner: and Sir 
Edward Coke lays it down, (e) that no subject can build a castle, or house of 
strength embattled, or other fortress defensible, without the license of the 
king; for the danger which might ensue if every man at his pleasure might 
do it. 

It is partly upon the same, and partly upon a fiscal foundation, to secure his 
["*2641 mar * ne avenue, that the king has the ^prerogative of appointing ports 
L J and havens , or such places only, for persons and merchandize to pass 
into and out of the realm, as he in his wisdom sees proper. By the feudal law 
all navigable rivers and havens were computed among the regalia , (f) and 
were subject to the sovereign of the state. And in England it hath always 
been holden, that the king is lord of the whole shore, (g) and particularly is the 
guardian of the ports and havens, which are the inlets and gates of the realm; 
(A) and therefore, so early as the reign of King John, we find ships seized by 
the king’s officers for putting in at a place that was not a legal port. ( i ) These 
legal ports were undoubtedly at first assigned by the crown; since to each of 
them a court of portmote is incident, (j) the jurisdiction of which must flow 
from the royal authority: the great ports of the sea are also referred to, as 
well known and established by statute 4 Hen. IV, c. 20, which prohibits the 
landing elsewhere under pain of confiscation; and the statute 1 Eliz. c. 11, 
recites, that the franchise of lading and discharging had been frequently 
granted by the crown. 

But though the king had a power of granting the franchise of havens and 
ports, yet he had not the power of resumption, or of narrowing and confining 
their limits when once established; but any person had a right to load or dis¬ 
charge his merchandize in any part of the naven: whereby the revenue of the 
customs was much impaired and diminished by fraudulent landings in obscure 
and private corners. This occasioned the statutes of 1 Eliz. c. 11, and 13 and 
14 Car. II, c. 11, § 14, which enable the crown by commission to ascertain the 
limits of all ports, and to assign proper wharfs and quays in each port for the 
exclusive landing and loading of merchandize. (17) 


(cf) 2 Inst. 81. («) 1 Inst. 5. 

(i) Madox, Hist. Exch* 630. 


(/) 8 Feud. t. 56; Crag. 1. 15, 15. 
(j) 4 Inst. 148. 


ig) F. N. B. 118.. (A) Dav. fi, 56. 


(17) By the constitution of the United States, congress has power to regulate commerce 
with foreign nations, and among the several states, and with the Indian tribes. Art. 1, § 8, 
cl. 3. The power extends to navigation and intercourse upon the natural highways by 
water, wherever they are not exclusively within the limits of a state. Gibbons v. Ogden, 9 
Wheat., 1. Also to transportation and intercourse from state to state by railroad. Rail¬ 
road Co. v. Richmond, 19 Wall., 584. Also to communication by telegraph between states. 
Pensacola Tel. Co. v. Western U. Tel. Co., 90 U. S., 1. In the case last cited there is this 
strong statement of congressional powers: that they ** keep pace with the progress of the 
country, and adapt themselves to the new developments of times and circumstances. They 
extend from the horse with its rider to the stage coach, from the sailing vessel to the steam¬ 
boat, from the coach and the steamboat to the railroad, and from the railroad to the tele¬ 
graph, as these new agencies are successively brought into use to meet the demands of 
increasing population and wealth. They were intended for the government of the business 
to which they relate at all times and under all circumstances.*' See further. Passenger 
cases: 7 How., 283; Henderson v. New York, 92 U. S., 259; The Daniel Ball, 10 Wall., 
557; The Montello, 20 Wall., 430; Veazie v. Moor, 14 How., 568; The Passaic Bridges, 8 
Wall., 782. Under the power, congress may lay an embargo upon foreign intercourse. 
Wheeling Bridge Case, 18 How., 421, 439. That the power in congress excludes the power 
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The erection of beacons, light-houses and sea-marks is also a branch of the 
royal prerogative; whereof the first was ^anciently used in order to r*o05l 
alarm the country, in case of the approach of an enemy; and all of *- J 
them are signally useful in guiding and preserving vessels at sea, by night, as 
well as by day. For this purpose the king hath the exclusive power, by com¬ 
mission under his great seal, (fc) to cause them to be erected in fit and conveni¬ 
ent places, (f) as well upon the lands of the subject as upon the demesnes of 
the crown: which power is usually vested by letters patent in the office of lord 
high admiral, (m) And by statute 8 Eliz. c. 13, the corporation of the trinity- 
house are impowered to set up any beacons or sea-marks wherever they shall 
think them necessary; and if the owner of the land, or any other person, shall 
destroy them, or shall take down any steeple, tree or other known sea-mark, he 
shall forfeit 100J, or in case of inability to pay it, shall be ipso facto outlawed. 

To this branch of the prerogative may also be referred the power vested in 
his majesty by statutes 12 Car. II, c. 4, and 29 Geo. II, c. 16, of prohibiting 
the exportation of arms or ammunition out of this kingdom, under severe penal¬ 
ties: and likewise the right which the king has, whenever he sees proper, of 
confining his subjects to stay within the realm, or of recalling them when 
beyond the seas. By the common law, (n) every man may go out of the realm 
for whatever cause he pleaseth, without obtaining the king’s leave; provided 
he is under no injunction of staying at home: (which liberty was expressly 
declared in King John’s great charter, though left out in that of Henry III,) 
but because that every man ought of right to defend the king and his realm, 
therefore, the king, at his pleasure J may command him by his writ that he go 
not beyond the seas, or out of the realm, without license; and, if he do the 
contrary, he shall be punished for disobeying the king’s command. Some per¬ 
sons there anciently were, that, by reason of their stations, were under a per¬ 
petual prohibition of going abroad without license obtained; among which 
were reckoned all peers on account of their being counsellors of *the 
crown; all knights, who were bound to defend the kingdom from inva- *- J 
sions; all ecclesiastics, who were expressly confined by the fourth chapter of 
the constitutions of Clarendon, on account of their attachment in the times of 
popery to the see of Rome; all archers and other artificers, lest they should 
instruct foreigners to rival us in their several trades and manufactures. This 
was law in the times of Britton, (o) who wrote in the reign of Edward I: and 
Sir Edward Coke ( p ) gives us many instances to this effect in the time of 
Edward III. In the succeeding reign the affair of travelling wore a very dif¬ 
ferent aspect; an act of parliament being made; (y) forbidding all persons 
whatever to go abroad without license; except only the lords and other great 
men of the realm; and true and notable merchants; and the king’s soldiers. 
But this act was repealed by the statute 4 Jac. I, c. I. And at present every¬ 
body has, or at least assumes, the liberty of going abroad when he pleases. 
Yet, undoubtedly, if the king, by writ of ne exeat regnum , (18) under his great 
seal, or privy seal, thinks proper to prohibit him from doing so; or if the king 
sends a writ to any man, when abroad, commanding his return; (19) and, in either 


(k) 3 Inst. 2to. 4 Inst. 148. 
(m) Sid. 158. 4 Inst. 149. 


(») F. N. li? 06. (o) C. 128. (p) 3 Inst. 176. (g) 5 Rich. IL c. 2. 


Rot. Claus. 1 Rich . 17. m. 42. Pryn. on 4 Inst. 186. 


of the states over the same subjects, see case of State Freight Tax, 15 Wall., 232; Sinnot v. 
Davenport. 22 How., 227; Foster v. Master, etc., 94 U. 8.. 246; Hall v. DeCuir, 95 U. 8., 
485; Chy Lung v. Freeman, 92 U. 8., 275; and many other cases which are cited in these. 
Over the commerce which is entirely within a state, the state itself has exclusive eontrol 
Pervear v. Commonwealth, 5 Wall., 475; Sherlock v. Ailing, 93 U. 8., 99; except where it 
is commerce with an Indian tribe. United States v. Holliday, 3 Wall.. 407. and cases 
cited. 

(18) When this writ is issued at all, it is now issued by the court of chancery. It is some¬ 
times made use of to compel parties who are about to go abroad or threaten to do so, to 
give security that they will answer to some demand of justice which is made against them. 

(19) This writ is long disused. 
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case, the subject disobeys; it is a high contempt of the king’s prerogative, for 
which the offender’s lands shall be seized till he return; and then he is liable 
to fine and imprisonment, (r) 

III. Another capacity, in which the king is considered in domestic affairs, is 
as the fountain of justice and general conservator of the peace of the king¬ 
dom. By the fountain of justice, the law does not mean the author or original , 
but only the distributor . Justice is not derived from the king, as from his 
free gift; but he is the steward of the public, to dispense it to whom it is 
due . ($) He is not the spring, but the reservoir, from whence right and equity 
are conducted, by a thousand channels, to every individual. The original 
r*2671 P°wer of judicature, by the fundamental principles of society, is *lodged 
-* in the society at large: but as it would be impracticable to render 
complete justice to every individual, by the people in their collective capacity, 
therefore every nation has committed that power to certain select magistrates, 
who with more ease and expedition can hear and determine complaints; and 
in England this authority has immemorially been exercised by the king or his 
substitutes. He therefore has alone the right of erecting courts of judicature; 
for, though the constitution of the kingdom hath intrusted him with the whole 
executive power of the laws, it is impossible, as well as improper, that he 
should personally carry into execution this great and extensive trust: it is con¬ 
sequently necessary that courts should be erected, to assist him in executing 
this power; and equally necessary that, if erected, they should be erected by 
his authority. And hence it is, that all jurisdictions of courts are either medi¬ 
ately or immediately derived from the crown, their proceedings run generally 
in the king’s name, they pass under his seal, and are executed by his officers. 

It is probable, and almost certain, that in very early times, before our consti¬ 
tution arrived at its full perfection, our kings in person often heard and deter¬ 
mined causes between party and party. But at present, by the long and uniform 
usage of many ages, our kings have delegated their whole judicial power to the 
judges of their several courts; which are the grand depositaries oi the funda¬ 
mental laws of the kingdom, and have gained a known and stated jurisdiction, 
regulated by certain and established rules, which the crown itself cannot now 
alter but by act of parliament. (£) And in order to maintain both the dignity 
and independence of the judges in the superior courts, it is enacted by the 
statute 13 ffm. Ill, c. 2, that their commissions shall be made (not, as formerly, 
durante bene placito y but) quamdiu bene se gessermt, and their salaries ascer¬ 
tained and established; but that it may be lawful to remove them on the 
address of both houses of parliament. And now, by the noble improvements 
of that law, in the statute of 1 Geo. Ill, c. 23, enacted at the earnest recom- 
P* mendation of *the king himself from the throne, the judges are con¬ 
i' -I tinued in their offices during their good behavior, notwithstanding any 
demise of the crown, (which was formerly held (w) immediately to vacate their 
seats) (20), and their full salaries are absolutely secured to them during the 
continuance of their commissions; his majesty having been pleased to declare, 
that “ he looked upon the independence and uprightness of the judges as essen¬ 
tial to the impartial administration of justice; as one of the best securities of 
the rights and liberties of his subjects; and as most conducive to the honor of 
the crown.” (&) 

(r) 1 Hawk. P. C. 22. 

($) Ad hoc autem creatus , est et electun ut justitiam faciat universis. Bract. 1. 3, tr. t. c. 9. 

(f) 2 Hawk. P. C. 2w (w) Lord R&ym. 747. ( x ) Com. Journ. 3 Mar. 1761. 


(20) The judges of the courts of the United States hold their offices during good behavior, 
and receive for their services a compensation which cannot be diminished during their con¬ 
tinuance in office. Const, art. 3 f § 1. They tire appointed by the president and confirmed 
by the senate. Const, art. 2, § 2. They may be removed from office by the process of im¬ 
peachment, like other civil officers, and, by an act of congress passed in 1869, they may retire 
after ten years’ service, without diminution of salary, at the age of 70 years. The territo¬ 
rial judicial officers hold only during pleasure. 
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In criminal proceedings, or prosecutions for offences, it would be a still higher 
absurdity if tne king personally sate in judgment; because, in regard to these, 
he appears in another capacity, that of prosecutor . All offences are either 
against the king’s peace, or his crown and dignity; and are so laid in every 
indictment. For though in their consequences they generally seem (except in 
the case of treason, and a very few others,) to be rather offences against the 
kingdom than the king, yet as the public, which is an invisible body, has dele¬ 
gated all its power and rights, with regard to the execution of the laws, to one 
visible magistrate; all affronts to that power, and breaches of those rights are 
immediately offences against him, to whom they are so delegated by the public. 
He is therefore the proper person to prosecute for all public offences and 
breaches of the peace, being the person injured in the eye of the law. And this 
notion was carried so far in the old Gothic constitutions (wherein the king was 
bound by his coronation oath to conserve the peace,) that in case of any forci¬ 
ble injury offered to the person of a fellow-subject, the offender was accused 
of a kind of perjury, in having violated the king’s coronation oath, dice - 
batur fregisse jura mentum regis juratum . (y) And hence also arises another 
^branch of the prerogative, that of pardoning offences; for it is rea- r*. 2fi Qi 
sonable that he only who is injured should have the power of forgiv- -* 

ing. (21) Of prosecutions and pardons I shall treat more at large hereafter: 
and only mention them here, in this cursory manner, to shew the constitutional 
grounds of this power of the crown, and how regularly connected all the links 
are in this vast chain of prerogative. 

In this distinct and separate existence of the judicial power in a peculiar 
body of men, nominated indeed, but not removable at pleasure, by the crown, 
consists one main preservative of the public liberty which cannot subsist long 
in any state unless the administration of common justice be in some degree 
separated both from the legislative and also from the executive power. Were 
it joined with the legislative, the life, liberty, and property of the subject would 
be in the hands of arbitrary judges, whose decisions would be then regulated 
only by their own opinions, and not by any fundamental principles of law, 
which, though legislators may depart from, yet judges are bound to observe. 
Were it joined with the executive, this union might soon be an overbalance for 
the legislative. For which reason, by the statute of 16 Car. I, c. 10, which abol- 

(y) Stiernh. dejure Goth* 1. 8. c. 8. A notion somewhat Bimilar to this maybe found in the Mirror, c. 1. 
15. And so also, when the Chief Justice Thorpe was condemned to be hanged for bribery, he was said 
sacramentum domini regis fregisse. Rot . Pari. £6 Edw. Ill . 


(21) By the constitution of the United States, art. 2, § 2, the power to pardon offenses 
against the United States, except in cases of impeachments, is conferred upon the president. 
It may be exercised in several ways: 1. A pardon may be given to a person under convic¬ 
tion by name, and it will take effect from its delivery unless otherwise provided ^therein. 2. 
It may be given to one or more persons named, or to a class of persons by description before 
conviction, or even before prosecution begun. 3. It may be given by general proclamation, 
forgiving all persons who may have been guilty of the specified offense or offenses, and in 
this case it will take effect from the time the proclamation is signed. Lapeyre v. United 
States, 17 Wall., 191. 4. It may in any of these ways be made a pardon on conditions to be 
first performed, in which case it has effect only on performance; or on conditions to be 
thereafter performed, in which case a breach in the conditions will place the offender in the 
condition he was in before the pardon was granted. State v. Smith, 1 Bailey L., 283- S. C. 
19 Am. Dec. 679 and note, 685; United States v. Wilson, 7 Pet., 150; United States v’ Great- 
house, 2 Abb. U. S., 382; Haym v. United States, 7 Ct. of Claims, 443. 

Included in the power to pardon is the power to commute or reduce the punishment. 
Ez parte Wells, 18 How., 307. A full pardon relieves the offender of all the conse¬ 
quences of criminal conduct, except as third persons may have acquired rights under 
judgments. See United States v. Lancaster, 4 Wash. C. C., 64; United States v. Harris, 1 

Abb. U. 8., 110; United States v. Thomasson, 4 Biss., 336; Osborn v. United States, 91 
U. S. 474. 

The power to pardon offenses against the several states is conferred by tbeir constitutions 
upon the governors thereof, but in some of them subject to rules prescribed by the legis* 
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ished the court of star chamber, effectual care is taken to remove all judicial 
power out of the hands of the king’s privy council; who, as then was evident 
from recent instances, might soon be inclined to pronounce that for law 
which was most agreeable to the prince or his officers. Nothing, therefore, is 
more to be avoided, in a free constitution, than uniting the provinces of a judge 
and a minister of state. And, indeed, that the absolute power claimed and 
exercised in a neighboring nation is more tolerable than that of the eastern 
empires, is in great measure owing to their having vested the judicial power in 
their parliaments, a body separate and distinct from both the legislative and 
executive; and, if ever that nation recovers its former liberty, it will owe it to 
the efforts of those assemblies. In Turkey, where everything is centered in 
I *2701 su ^ tan or ministers, ^despotic power is in its meridian, and wears 
J a more dreadful aspect. 

A consequence of this prerogative is the legal ubiquity of the king. His 
majesty in the eye of the law is always present in all his courts, though he 
cannot personally distribute justice, (z) His judges are the mirror by which 
the king’s image is reflected. It is the regal office, and not the royal person, 
that is always present in court, always ready to undertake prosecutions, or pro¬ 
nounce judgment, for the benefit and protection of the subject. And from 
this ubiquity it follows, that the king can never be nonsuit; (a) for a nonsuit 
is the desertion of the suit or action by the non-appearance of the plaintiff in 
court. For the same reason, also, in the forms of legal proceedings, the king 
is not said to appear by his attorney , as other men do: for in contemplation of 
law he is always present in court. (S) 

From the same original, of the king’s being the fountain of justice, we may 
also deduce the prerogative of issuing proclamations, which is vested in the 
king alone. These proclamations have then a binding force, when, (as Sir 
Edward Coke observes,) (c) they are grounded upon and enforce the laws of 
the realm. For, though the making of laws is entirely the work of a distinct 
part, the legislative branch of the sovereign power, yet the manner, time, and 
circumstances of putting those laws in execution must frequently be left to the 
discretion of the executive magistrate. And therefore his constitutions or 
edicts concerning these points, which we call proclamations, are binding upon 
the subject, where they do not either contradict the old laws or tend to estab¬ 
lish new ones; but only enforce the execution of such laws as are already in 
being, in such manner as the king shall judge necessary. Thus the established 
law is, that the king may prohibit any of his subjects from leaving the realm: 
a proclamation therefore forbidding this in general for three weeks, by laying 
r* 7 *an embargo upon all shipping in time of war, (c?) will be equally 
-* binding as an act of parliament, because founded upon a prior law. 
But a proclamation to lay an embargo in time of peace upon all vessels laden 
with wheat (though in a time of a public scarcity) being contrary to law, and 
particularly to statute 22 Car. H, c. 13, the advisers of such a proclamation, 
and all persons acting under it, found it necessary to be indemnified by a spe¬ 
cial act of parliament. 7 Geo. Ill, c. 7. A proclamation for disarming papists 
is also binding, being only in execution of what the legislature has first or¬ 
dained: but a proclamation for allowing arms to papists, or for disarming any 
protestant subjects will not bind; because the first would be to assume a dis¬ 
pensing power, the latter a legislative one; to the vesting of either of which 
in any single person the laws of England are absolutely strangers. Indeed by 
the statute 31 Hen. VHI, c. 8, it was enacted that the king’s proclamations 
should have the force of acts of parliament; a statute which was calculated to 
introduce the most despotic tyranny, and which must have proved fatal to the 
liberties of this kingdom, had it not been luckily repealed in the minority of 
his successor, about five years after, (e) 


9 ) Fortesc. c 8.2 Inst. 1S6. 
4 Mod. 177, 179. 
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(a) Co. Litt. 139. 

( e ) Stat. 1 Edw. VI. c. 12. 


(6) Finch. 1.81. 


( c ) 8 Inst. 162. 
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IV. Tlio king is likewiso tlie fountain of honour, of office, and of privilege; 
and this in a different sense from that wherein he is styled the fountain of jus¬ 
tice; for here he is really the parent of them. It is impossible that govern¬ 
ment can be maintained without a due subordination of rank; that the people 
may know and distinguish such as arc set over them, in order to yield them 
their due respect and obedience; and also that the officers themselves, being 
encouraged by emulation and the hopes of superiority, may the better dis¬ 
charge their functions; and the law supposes that no one can be so good a 
judge of their several merits and services, as the king himself who employs 
them. It has, therefore, intrusted him with the 6ole power of conferring dig¬ 
nities and honours, in confidence that he will bestow them upon none but such 
as deserve them. And therefore all degrees of *nobility, of knight- r* 2 72 l 
hood, and other titles, are received by immediate grant from the *- 
crown : either expressed in writing by writs or letters patent, as in the creation 
of peers and baronets, or by corporeal investiture, as in the creation of a 
simple knight. (22) 

From the same principle also arises the prerogative of erecting and disposing 
of offices; for honours and offices are in their nature convertible and synony¬ 
mous. All offices under the crown carry in the eye of the law an honour 
along with them; because they imply a superiority of parts and abilities, being 
supposed to be always filled with those that are most able to execute them. 
And on the other hand, all honours in their original had duties or offices an¬ 
nexed to them; an earl, comes , was the conservator or governor of a county; 
and a knight, miles , was bound to attend the king in his wars. For the same 
reason, therefore, that honours are in the disposal of the king, offices ought to 
be so likewise; and as the king may create new titles, so may he create new 
offices: but with this restriction, that he cannot create new offices with new 
fees annexed to them, nor annex new fees to old offices; for this would be a 
tax upon the subject, which cannot be imposed but by act of parliament. ( f ) 
Wherefore, in 13 Hen. IV, a new office being created by the king’s letters 
patent for measuring cloths, with a new fee for the same, the letters patent 
were, on account of the new fee, revoked and declared void in parliament. 

Upon the same, or a like reason, the king has also the prerogative of con¬ 
ferring privileges upon private persons. Such as granting place or precedence 
to any of his subjects, (23) as shall seem good to his royal wisdom ( g ); or 
such as converting aliens, or persons born out of the king’s dominions into 
denizens; (24) whereby some very considerable privileges of natural-born sub¬ 
jects are conferred upon them. Such also is the prerogative of erecting cor¬ 
porations; whereby a number of private persons are united and knit together, 
and enjoy many liberties, powers and immunities in their politic *ca- r* * 
pacity, which they were utterly incapable of in their natural. (25) *■ J 
Of aliens, denizens, natural-born, and naturalized subjects, I shall speak more 
largely in a subsequent chapter; as also of corporations at the close of this 
book of our commentaries. I now only mention them incidentally, in order 
to remark the king’s prerogative of making them; which is grounded upon 


(/) 2 Inst.533. 


ig) 4 Inst. 861. 


(22) Titles of nobility are forbidden to be granted by the United States, or by any of the 
Individual states, and no person holding any office of trustor profit under them, can, with¬ 
out the consent of congress, accept of any present, emolument, office or title of any kind 
whatever, from any king, prince or foreign state. Const, of U. 8., art. 1. §§ 9 and 10. 

(23) By an exercise of the royal prerogative on the 5th of March, 1840, letters patent 
were issued which declared that the prince consort should thenceforth, ** upon all occasions 
and in all meetings, except when otherwise provided by act of parliament, have, hold and 
enjoy place, pre-eminence and precedence next to her majesty.” 

(24) This power in the United States is conferred upon congress. Const, art. 1, § 8. 

(25) In America, the power to create corporations is a legislative power, and is not con¬ 
ferred upon the general government in express terms in the constitution, hut has been ex- 
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this foundation, that the king, having the sole administration of the govern¬ 
ment in his hands, is the best and the only judge in what capacities, with 
what privileges, and under what distinctions, his people are the best qualified 
to serve and to act under him. A principle which was carried so far by the 
imperial law, that it was determined to be the crime of sacrilege, even to 
doubt whether the prince had appointed proper officers in the state. (A) 

V. Another light in which the laws of England consider the king with re¬ 
gard to domestic concerns, is as the arbiter of commerce. By commerce, I at 
present mean domestic commerce only. It would lead me into too large a 
field, if I were to attempt to enter upon the nature of foreign trade, its privi¬ 
leges, regulations, and restrictions; and would be also quite beside the purpose 
of these commentaries, which are confined to the laws of England; whereas no 
municipal laws can be sufficient to order and determine the very extensive and 
complicated affairs of traffic and merchandise; neither can they have a proper 
authority for this purpose. For, as these are transactions carried on between 
subjects of independent states, the municipal laws of one will not be regarded 
by the other. For which reason the affairs of commerce are regulated by a 
law of their own, called the law merchant or lex mercatoria y which all nations 
agree in, and take notice of. And in particular it is held to be part of the law 
of England, which decides the causes of merchants by the general rules which 
obtain in all commercial countries; and that often, even in matters relating to 
domestic trade, as for instance, with regard to the drawing, the acceptance, 
and the transfer of inland bills of exchange, (i) 

[-* 274.1 *With us in England, the king’s prerogative, so far as it relates to 
J mere domestic commerce, will fall principally under the following 
articles: 

First, the establishment of public marts, or places of buying and selling, 
such as markets and fairs, with the tolls thereunto belonging. These can only 
be set up by virtue of the king’s grant, or by long and immemorial usage and 
prescription, which presupposes such a grant. (&) The limitation of these 
public resorts to such time and such place as may be most convenient for the 
neighbourhood, forms a part of economics, or domestic polity, which, con¬ 
sidering the kingdom as a large family, and the king as the master of it, he 
clearly has a right to dispose and order as he pleases. 

Secondly, the regulation of weights and measures. These, for the advantage 
of the public, ought to be universally the same throughout the kingdom; 
being the general criterions which reduce ail things to the same or an 
equivalent value. But, as weight and measure are things in their nature 
arbitrary and uncertain, it is therefore expedient that they be reduced to some 
fixed rule or standard; which standard it is impossible to fix by any written 
law or oral proclamation; for no man can, by words only, give another an 
adequate idea of a foot-rule, or a pound-weight. It is therefore necessary to 
have recourse to some visible, palpable, material standard; by forming a 
comparison with which all weights and measures may be reduced to one 
uniform size: and the prerogative of fixing this standard our ancient law 
vested in the crown, as in Normandy it belonged to the duke. (£) This standard 
was originally kept at Winchester; and we find in the laws of King Edgar, (m) 

(, h ) Disputare de principali judicio non oportet .* sacrilegii enim ins tar est , dub it are an is dignus sit f 
quern elegerit imperator . C. v. 29, 3. (i) Co. Lttt. 172. Ld. Raym. 181, 1542. (ft) 2 Inst. 220. 

(1) Or. Coustum, c. 16. (m) Cap, 8. 


crcised as auxiliary to powers expressly given; as in the incorporation of the United 8tates 
bank, and in the act under which the present national banks are organized. Bee McCul¬ 
loch v. Maryland, 4 Wheat., 316. Within the District of Columbia, congress, possessing 
exclusive powers of legislation, may of course charter corporations. But there, as well aa 
in the territories generally, this power is allowed to be exercised by the local legislature. 

In England the power to create corporations is now exercised by the legislature, and the 
royal prerogative is disused. 
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near a century before the conquest, an injunction that the one measure, which 
was kept at Winchester, should he observed throughout the realm. Most 
nations have regulated the standard of measures of length by *com- r* 2 75 l 
parison with the parts of the human body; as the palm, the hand, the L J 
span, the foot, the cubit, the ell, (ulna, or arm,) the pace, and the fathom. 
But, as these are of different dimensions in men of different proportions, our 
ancient historians (») inform us, that a new standard of longitudinal measure 
was ascertained by King Henry the First, who commanded that the ulna, or 
ancient ell, which answers to the modern yard, should be made of the exact 
length of his own arm. And, one standard of measures of length being 
gained, all others are easily derived from thence; those of greater length by 
multiplying, those of less by subdividing, that original standard. Thus, by 
the statute called compositio ulnarum et perticarum, five yards and a half make 
a perch; and the yard is subdivided into three feet, and each foot into twelve 
inches; which inches will be each of the length of three grains of barley. 
Superficial measures are derived by squaring those of length; and measures of 
capacity by cubing them. The standard of weights was originally taken from 
corns of wheat, whence the lowest denomination of weights we have is 
still called a grain; thirty-two of which are directed, by the statute called 
compositio mensurarum, to compose a penny-weight, whereof twenty make an 
ounce, twelve ounces a pound, and so upwards. And upon these principles 
the first standards were made; which, being originally so fixed by the crown, 
their subsequent regulations have been generally made by the king in parlia¬ 
ment. Thus, under King Richard I, in his parliament holden at Westminster, 
A D. 1197, it was ordained that there should be only one weight and one 
measure throughout the kingdom, and that the custody of the assize, or 
standard of weights and measures, should be committed to certain persons in 
every city and borough; (o) from whence the ancient office of king’s aulnager 
seems to have been derived, whose duty it was, for a certain fee, to measure 
all cloths made for sale, till the office was abolished by the statute 11 and 12 
Wa HI, c. 20. In King John’s time, this ordinance of King Richard was 
^frequently dispensed with for money, (p) which occasioned a pro- r*o 7 Ai 
vision to be made for enforcing it, in the great charters of King John J 

and his son. (#) These original standards were called pondus regis, (r) and 
menxura domini regis: (s) and are directed by a variety of subsequent statutes 
to be kept in the exchequer, and all weights and measures to be made con¬ 
formable thereto. (£) But, as Sir Edward Coke observes, ( u ) though this hath 
so often by authority of parliament been enacted, yet it could never be effected; 
so forcible is custom with the multitude. (26) 

Thirdly, as money Is the medium of commerce, it is the king’s prerogative, 
as the arbiter of domestic commerce, to give it authority or make it current. 
Money is an universal medium, or common standard, by comparison with 
which the value of all merchandize may be ascertained; or it is a sign which 
represents the respective values of all commodities. Metals are well calculated 
for this sign, because they are durable and are capable of many subdivisions; 
and a precious metal is still better calculated for this purpose, because it is the 
most portable. A metal is also the most proper for a common measure, 
because it can easily be reduced to the same standard in all nations: and 
every particular nation fixes on it its own impression, that the weight and 

(n) Will. Malmsb. in vita Hen. 7, Spelm. Hen. 7, apud Wilkins, 299. (o) Hoved. Match. Paris. 

( V ) Hoved. A. D. 1201. ( q ) 9 Hen. Ill, c. 25. 

(r) Plac. 35 Ed to. 7. apud Cowel’B Interp.*. tit. pondus regis. (s) Flet. 2, 12. 

(t) 14 Edw. Ill, st. 1, c. 12. 25 Edw. IH, et. 5. c. 10. 16 Ric. II, c. 3. 8 Hen. VI, c. 5. 11 Hen. VL c. 8. 
11 Hen. VII, c. 4. 22 Car. n, c. 8. (u) 2 lost. 41. 


(26) In the United States the power to regulate weights and measures is in congress. 
Const. U. S., art. 1, § 8. In Great Britain also it is treated as a legislative power, and 
regulated by acta of parliament. 
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usually done by speoial grant from the king or by prescription, which supposes 
one; and therefore was derived from, and not in derogation of, the royal 
prerogative. Besides that they had only the profit of the coinage, and not 
the power of ^instituting either the impression or denomination; but r* 2 78l 
had usually the stamp sent them from the exchequer. L * 

The denomination, or the value for which the coin is to pass current, is like¬ 
wise in the breast of the king; and, if any unusual pieces are coined, that 
value must be ascertained by proclamation. In order to fix the value, the 
weight and the fineness of the metal are to be taken into consideration 
together. When a given weight of gold or silver is of a given fineness, it is 
then of the true standard, (a) and called esterling or sterling metal; a name 
for which there are various reasons given, (y) but none of them entirely 
satisfactory. And of this sterling or esterling metal all the coin of the 
kingd m must be made, by the statute 25 Edw. Ill, c. 13, So that the king’s 
prerogative seemeth not to extend to the debasing or enhancing the value of 
the coin, below or above the sterling value, ( z ) though Sir Matthew Hale (a) 
appears to be of another opinion. (28) The king may also, by his proclamation, 
legitimate foreign coin, and make it current here, declaring at what value it 
shall be taken in payments, (b) But this, I apprehend, ought to be by com¬ 
parison with the standard of our own coin; otherwise the consent of parlia¬ 
ment will be necessary. There is at present no such legitimated money; 
Portugal coin being only current by private consent, so that any one who 
pleases may refuse to take it in payment. The king may also at any time 
decry, or cry down, any coin of the kingdom, and make it no longer 
current, (c) 

VI. The king is, lastly, considered by the laws of England as the head and 
supreme governor of the national church. 

To enter into the reasons upon which this prerogative is founded is matter 
rather of divinity than of law. I shall therefore only observe that, by statute 
26 Hen. VIII, c. 1, (reciting that the king’s majesty justly and rightfully is and 
ought *to he the supreme head of the church of England; and so had r*o 7 qi 
been recognized by the clergy of this kingdom in their convocation,) it *- -* 

is enacted, that the king shall be reputed the only supreme head in earth of the 
church of England, and shall have, annexed to the imperial crown of this 
realm, as well the title and style thereof, as all jurisdictions, authorities and 
commodities, to the said dignity of the supreme head of the church appertain¬ 
ing. And another statute to the same purport, was made, 1 Eliz. c. 1. 

in virtue of this authority the king convenes, prorogues, restrains, regulates, 
and dissolves all ecclesiastical synods or convocations. This was an inherent 
prerogative of the crown long before the time of Henry VIII, as appears by 
the statute 8 Hen. VI, c. 1, and the many authors, both lawyers and historians, 
vouched by Sir Edward Coke, (d) So that the statute 25 Hen. VIII, c. 19, 
which restrains the convocation from making or putting in execution any 
canons repugnant to the king’s prerogative, or the laws, customs and statutes 
of the realm, was merely declaratory of the old common law: (e) that part of it 

(x) This standard hath been frequently varied in former times; but hath for many years past been thus 
invariably settled. The pound troy of gold, consisting of twenty-two carats (or twenty-fourth parts) fine, 
and two of alloy, is divided Into forty-four guineas and a half of the present value of 21s. each. And the 
pound troy of silver, consisting of eleven ounces and two pennyweights pure and eighteen pennyweights 
alloy. Is divided into sixty-two shillings. (See Folkes on English Coins.) 

(V) Spelm. Gloss. 203. Dufresne, in, 165. The most plausible opinion seems to be that adopted by 
those two etymologists, that the name was derived from the Esterlingi % or Esterlings: as those Saxons 
were anciently called, who Inhabited that district of Germany, now occupied by the Hanse Towns and 
their appendage?; the earliest traders In modern Europe. (z) 2 Inst. 677. (a) 1 Hal. P. C. 124. 

(b) Ibid , 197. (c) 1 HaL P. C. 197. (d) 4 Inst. 822. 323. (e) 12 Rep. 72. 


(28) See also a case in Davie's Rep. 48. Legislatures do what is equivalent to debasing 
the coin, when they make inconvertible paper promises to pay money a legal tender in 
payment of debts; and, also, when they establish a double standard and one of the two 
metals is made by the standard of greater legal value, relatively to the other, than it bears 
m ati article of commerce. 
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standard (wherein consists the intrinsic value) may both be known by inspec¬ 
tion only. 

As the quantity of precious metals increases, that is, the more of them there 
is extracted from the mine, this universal medium, or common sign, will sink 
in value, and grow less precious. Above a thousand millions of bullion are 
calculated to have been imported into Europe from America within less than 
T *2771 ^ree crimes; and the quantity is daily increasing. *The conse- 
L J quence is, that more money must be given now for the same commodity 
than was given an hundred years ago. And, if any accident were to diminish 
the quantity of gold and silver, their value would proportionably rise. A 
horse, that was formerly worth ten pounds, is now perhaps worth twenty; and, 
by any failure of current specie, the price may be reduced to what it was. 
Yet is the horse in reality neither dearer nor cheaper at one time than another: 
for, if the metal which constitutes the coin was formerly twice as scarce as 
at present, the commodity was then as dear at half the price as now it is at 
the whole. 

The coining of money is in all states the act of the sovereign power; for the 
reason just mentioned, that its value may be known on inspection. (27) And 
with respect to coinage in general, there are three things to be considered 
therein; the materials, the impression and the denomination. 

With regard to the materials, Sir Edward Coke lays it down, (u) that the 
money of England must either be of gold or silver; and none other was ever 
issued by the royal authority till 1672, when copper farthings and half-pence 
were coined by King Charles the Second, and ordered by proclamation to be 
current in all payments, under the value of sixpence, and not otherwise. But 
this copper coin is not upon the same footing with the other in many respects, 
particularly with regard to the offence of counterfeiting it. And, as to the 
silver coin, it is enacted by statute 14 Geo. Ill, c. 42, that no tender of pay¬ 
ment in silver money, exceeding twenty-five pounds at one time, shall be a 
sufficient tender in law for more than its value by weight, at the rate of 5s. 2d. 
an ounce. 

As to the impression, the stamping thereof is the unquestionable prerogative 
of the crown: for, though divers bishops and monasteries had formerly the 
privilege of coining money, yet, as Sir Matthew Hale observes, (t/>) this was 


(v) 2 Inst. 577. 


(w) 1 Hist. P. C. 191. 


(27) The power to coin money and to regulate the value thereof, is, by the constitution of 
the United States, conferred upon congress: art. 1, § 5; and the states, by the same instru¬ 
ment, are forbidden to make anything but gold and silver a legal tender in payment of 
debts. Art. 1, § 10. The question whether congress has the power to make anything 
except the coins from these metals a legal tender, has recently become an important one, 
and has led to several judicial opinions which are not harmonious. The act of congress of 
February 25, 1862, provided for a considerable issue of treasury notes, and while making 
them receivable for most dues to the United States, also provided that they should be 
4 ‘lawful money and legal tender in payment of all debts, public and private, within the 
United States/'except duties on imports, and interest on the public debt. The constitu¬ 
tional validity of this act, as applied to pre-existing debts, has frequently been before the 
state courts, and has generally been sustained—though not always on the same grounds— 
even when the obligation by its terms was made payable in gold. See Metropolitan Bank 
v. Van Dyck, 27 N. Y., 400; Yan Husan v. Kanouse, 13 Mich., 303; Lick v. Faulkner, 25 
Cal., 404; Thayer v. Hedges, 23Ind., 141; Breitenbach v. Turner, 18 Wis., 140; Wood v. 
Bullens, 6 Allen, 516; Warnibold v. Schlicting, 16 Iowa, 244; George v. Concord, 45 N. H., 
434; Maynard v. Newman, 1 Nev., 271. The supreme court of the United States has held, 
however, that contracts made before the act, and expressly by their terms payable in 
gold and silver coin: Bronson v. Rodes, 7 Wall., 229; and contracts where it is the clear 
intent of the parties that satisfaction should be made in such coin: Butler v. Horwitz, 7 
Wall., 258; cannot be disch arg ed ky a tender of treasury notes. Afterwards that court held 
in Hepburn v. Griswold, 8 Wall., 603, that all contracts entered into when coin constituted 
the only legal currency can only be discharged by payment in coin. But a majority of the 
court has since reversed this decision, and fully sustained the constitutionality of the legal 
tender act. Legal Tender Cases, 12 Wall., 467. 
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only being new which makes the king’s royal assent actually necessary to the 
validity of every canon. The convocation, or ecclesiastical synod, in England 
differs considerably in its constitution from the synods of other Christian kine- 
doms:^ those consisting wholly of bishops; whereas with us the convocation is 
the miniature of a parliament wherein the archbishop presides with re^al state; 
the upper house of bishops represents the house of lords; and the lower house] 
composed of representatives of the several dioceses at large, and of each par¬ 
ticular chapter therein, resembles the house of commons, with its knights of 
the^ shire and burgesses. (/*) This constitution is 6aid to be owing to th*» 
policy of Edward I, who thereby, at one and the same time, let in the inferior 
i *2801 cler Sy to the privilege of forming *ecclesiastical canons (which before 
J they had not,) and also introduced a method of taxing ecclesiastical 
benefices, by consent of convocation. ( g) 

From this prerogative also, of being the head of the church, arises the king’s 
right of nomination to vacant bishoprics, and certain other ecclesiastical prefer¬ 
ments; which will more properly be considered when we come to treat of the 
clergy. I shall only here observe that this is now done in consequence of the 
statute 25 Hen. VIII, c. 20. 

As head of the church, the king is likewise the dernier resort in all ecclesias¬ 
tical causes; an appeal lying ultimately to him in chancery from the sentence 
of every ecclesiastical judge: which right was restored to the crown by statute 
25 Hen. VIH, c. 19, as will be more fully shown hereafter. (29) 


CHAPTER VIII. 

OF THE KING’S REVENUE. 

Having, in the preceding chapter, considered at large those branches of the 
king’s prerogative, which contribute to his royal dignity, and constitute the 
executive power of the government, we proceed now to examine the king’s Jiseal 
prerogatives, or such as regard his revenue; which the British constitution hath 
vested in the royal person, in order to support his dignity and maintain his 
power: being a portion which each subject contributes of his property, in order 
to secure the remainder. 

This revenue is either ordinary or extraordinary. The king’s ordinary revenue 
is such as has either subsisted time out of mind in the crown; or else has been 
granted by parliament by way of purchase or exchange for such of the king’s 
inherent hereditary revenues, as were found inconvenient to the subject. 

When I say that it has subsisted time out of mind in the crown, I do not 
mean that the king is at present in the actual possession of the whole of this 
revenue. Much (nay, the greatest part) of it is at this day in the hands of sub¬ 
jects; to whom it has been granted out from time to time by the kings of Eng¬ 
land: which has rendered the crown in some measure dependent on the people 
for its ordinary support and subsistence. So that I must be obliged to recount, 
as part of the royal revenue, what lords of manors and other subjects 
*f re< l u ently look upon to be their own absolute inherent rights; be- 
L ' cause they are and have been vested in them and their ancestors for 

(/) In the diet of Sweden, where the ecclesiastics form one of the branches of the legislature, the 
cli&mber of the clergy resembles the convocation of England. It Is composed of the bishops and super¬ 
intendents; and also of deputies, one of which Is chosen by every ten parishes or rural deanery. Mod. 
VJn. Hist. TTXiii. 18. 

(g) Qilb. Hist, of Exch. c. 4. 

(29) Appeals are now taken in these cases to the judicial committee of the privy council. 
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ages, though in reality originally derived from the grants of our ancient 

princes. . 

I. The first of the king’s ordinary revenues which I shall take notice of is of 

an ecclesiastical kind; (as are also the three succeeding ones) viz.: the custody 
of the temporalities of bishops: by which are meant all the lay revenues, lands 
and tenements, (in which is included his barony,) which belong to an arch¬ 
bishop’s or bishop’s see. And these, upon the vacancy of the bishopric, are 
immediately the right of the king, as a consequence of his prerogative in 
church matters; whereby he is considered as the founder of all archbisuop- 
rics and bishoprics, to whom during the vacancy they revert. And for the 
same reason, before the dissolution of abbeys, the king had the custody ol the 
temporalities of all such abbeys and priories as were of royal foundation (but 
not of those founded by subjects) on the death of the abbot or prior, (a) 
Another reason may also be given why the policy of the law hath vested this 
custody in the king; because, as the successor is not known, the lands and 
possessions of the see would be liable to spoil and devastation if no one had a 
property therein. Therefore, the law has given the king, not the temporali¬ 
ties themselves, but the custody of the temporalities, till such time as a succes¬ 
sor is appointed; with power of taking to himself all the intermediate profits, 
without any account of the successor; and with right of presenting (which 
the crown very frequently exercises) to such benefices and other preferments 
as fall within the time of vacation. (£) This revenue is of so high a nature 
that it could not be granted out to a subject, before, or even after, it accrued: 
but now by the statute 15 Edw. Ill, st. 4, c. 4 and 5, the king may, after 
the vacancy, lease the temporalities to the dean and chapter; saving to himself 
all advowsons, escheats, and the like. Our ancient kings, and particularly 
William Rufus, were not only remarkable for keeping the bishoprics a long 
time ^vacant, for the sake of enjoying the temporalities, but also com- r* 2 QQl 
mitted horrible waste on the woods and other parts of the estate; and J 

to crown all, would never, when the see was filled up, restore to the bishop his 
temporalities again, unless he purchased them at an exorbitant price. To 
remedy which, King Henry the First (c) granted a charter at the beginning of 
his reign, promising neither to sell, nor let to farm, nor take anything from 
the domains of the church, till the successor was installed. And it was made 
one of the articles of the great charter, (df) that no waste should be committed 
in the temporalities of bishoprics, neither should the custody of them be sold. 
The same is ordained by the statute of Westminster the first; ( e ) and the 
statute 14 Edw. m, st. 4, c. 4, (which permits, as we have seen, a lease to the 
dean and chapter,) is still more explicit in prohibiting the other exactions. 
It was also a frequent abuse that the king would, for trifling, or no causes, 
seize the temporalities of bishops, even during their lives, into his own hands: 
but this is guarded against by statute 1 Edw. Ill, st. 2, c. 2. 

This revenue of the king, which was formerly very considerable, is now by a 
customary indulgence almost reduced to nothing: for, at present, as soon as the 
new bishop is consecrated and confirmed, he usually receives the restitution of 
his temporalities quite entire, and untouched, from the king; and at the same 
time does homage to his sovereign: and then, and not sooner, he has a fee 
simple in his bishopric, and may maintain an action for the profits. (/*) 

II. The king is entitled to a corody, as the law calls it, out of every bishopric, 
that is, to send one of his chaplains to be maintained by the bishop, or to have 
a pension allowed him till the bishop promotes him to a benefice, (y) This is 
also in the nature of an acknowledgment to the King, as founder of the see, 
since he had formerly the same corody or pension from every abbey r * 

or priory of royal foundation. It is, I ^apprehend, now fallen into *- 284 J 


(a) 2 Inst. 16. (6) Stat. 17 Ed. II, o. 14. F. N. B. 82. 

(d) 9 Hen. HI, c. 5. (e) 8 Edw. I, c. 21. (/) Co. Utt. 87, 841. 

VOL. L—23 


(c) Matt. Parla. 
( g) F. N. B. 830. 
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total disuse; though Sir Matthew Hale says, (A) that it is due of common 
right, and that no prescription will discharge it. 

III. The king, also, as was formerly observed, (i) is entitled to all the tithes 
arising in extraparochial places: (k) though perhaps it may be doubted how far 
this article, as well as the last, can be properly reckoned a part of the king’s 
own royal revenue; since a corody supports only his chaplains, and these extra- 
parochial tithes are held under an implied trust, that the king will distribute 
them for the good of the clergy in general. 

IV. The next branch consists in the first-fruits, and tenths, of all spiritual 
preferments in the kingdom; both of which I shall consider together. 

These were originally a part of the papal usurpations over the clergy of this 
kingdom; first introduced by Pandulph, the pope’s legate, during the reigns of 
King John and Henry the Third, in the see of Norwich; and afterwards 
attempted to be made universal by the popes Clement V and John XXII, about 
the beginning of the fourteenth century. The first-fruits, primitce , or annates , 
were the first year’s whole profits of the spiritual preferment, according to a 
rate or valor made under the direction of Pope Innocent IV, by Walter, bishop 
of Norwich, in 38 Hen. Ill, and afterwards advanced in value by commission 
from Pope Nicholas III, A. D. 1292, 20 Edw. I; ( l) which valuation of Pope 
Nicholas is still preserved in the exchequer. ( m) The tenths, or dccimce y were 
the tenth part of the annual profit of each living by the same valuation; which 
was also claimed by the holy see, under no better pretence than a strange mis¬ 
application of that precept of the Levitical law, which directs (n) that the 
Levites “should offer the tenth part of their tithes as a heave-offering to the 
i Lord, and give it to Aaron the high priest.” But *this claim of the 
L J pope met with a vigorous resistance from the English parliament; and 
a variety of acts were passed to prevent and restrain it, particularly the 
statute of 6 Hen. IV, c. 1, which calls it a horrible mischief and a damn¬ 
able custom. But the popish clergy, blindly devoted to the will of a foreign 
master, still kept it on foot; sometimes more secretly, sometimes more openly 
and avowedly: so that in the reign of Henry VIII it was computed, that 
in the compass of fifty years 800,000 ducats had been sent to Rome for first- 
fruits only. And, as the clergy expressed this willingness to contribute so 
much of their income to the head of the church, it was thought proper 
(when in the same reign the papal power was abolished, and the king was de¬ 
clared the head of the church of England,) to annex this revenue to the 
crown; which was done by statute 26 Hen. VIII, c. 3, (confirmed by statute 1 
Eliz., c. 4,) and a new valor beneficiorum was then made, by which the 
clergy are at present rated. 

By these last mentioned statutes all vicarages under ten pounds a year, and 
all rectories under ten marks, are discharged from the payment of first- 
fruits; and if, in such livings as continue chargeable with this payment, 
the incumbent lives but half a year, he shall pay only one-quarter of his 
first-fruits; if but one whole year, then half of them; if a year and a half, 
three-quarters; and if two years, then the whole; and not otherwise. Like¬ 
wise by the statute 27 Hen. VIII, c. 8, no tenths are to be paid for the first 
year, for then the first-fruits are due: and by other statutes of Queen Anne, 
in the fifth and sixth years of her reign, if a benefice be under fifty pounds 
per annum clear yearly value, it shall be discharged of the payment of first- 
fruits and tenths. (1) 


(ft) Notes on F, N. B. above cited. 

( X ) F. N. B. 170. (m) 3 Inst. 154. 


<i0 Page 113. (k) 2 Inst. 647. 

(n) Numb, xviii. 20. 


(1) The commissioners for the administration of what is known as Queen Anne's bounty 
are incorporated, and they are pursuing a scheme for the augmentation of small livings, by 
which an annual net income as nearly as may be of 150£. will be secured to the incumbent 
of every benefice or church with cure of souls, being either a parish, church or chapel, with 
a district legally assigned thereto and having a population of 2000, and not being in the 
patronage of lay proprietors. 
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Thus the richer clergy, being, by the criminal bigotry of their popish prede¬ 
cessors, subjected at first to a foreign exaction, were afterwards, when that 
yoke was shaken off, liable to alike misapplication of their revenues, through 
the rapacious disposition of the then reigning monarch: till at length the piety 
of Queen Anne restored to the church what had been *thus indirectly r* 2 80 l 
taken from it. This she did, not by remitting the tenths and first- *- * 

fruits entirely; but, in a spirit of the truest equity, by applying these super¬ 
fluities of the larger benefices to make up the deficiencies of the smaller. And 
to this end she granted her royal charter, which was confirmed by the statute 2 
Ann. c. 11 , whereby all the revenue of first-fruits and tenths is vested in trus¬ 
tees forever, to form a perpetual fund for the augmentation of poor livings. 
This is usually called Queen Anne's bounty; which has been still farther regu¬ 
lated by subsequent statutes, (o) 

V. The next branch of the king’s ordinary revenue (which, as well as the 

subsequent branches, is of a lay or temporal nature,) consists in the rents and 
profits of the demesne lands of the crown. These demesne lands, terrce domini- 
cales regis, being either the share reserved to the crown at the original distri¬ 
bution of landed property, or such as came to it afterwards by forfeitures or 
other means, were anciently very large and extensive; comprising divers 
manors, honors, and lordships; the tenants of which had very peculiar privi¬ 
leges, as will be shewn in the second book of these commentaries, when we 
speak of the tenure in ancient demesne. At present they are contracted with¬ 
in a very narrow compass, having been almost entirely granted away to private 
subjects. This has occasioned the parliament frequently to interpose; and 
particularly, after King William III had greatly impoverished the crown, an 
act passed, ( p ) whereby all future grants or leases from the crown for any 
longer terra than thirty-one years, or three lives, are declared to be void; 
except with regard to houses which may be granted for fifty years. And no 
reversionary lease can be made, so as to exceed, together with the estate in 
being, the same term of three lives, or thirty-one years; that is, where there is 
a subsisting lease of which there are twenty years still to come, the king cannot 
grant a future interest, to commence after the expiration of the former, for any 
longer terra than eleven years. The tenant must also be made liable to be 
punished for committing waste; *and the usual rent must be reserved, r*no> 7 i 
or, where there has usually been no rent, one-third of the clear yearly ^ -* 

value. ( q ) The misfortune is, that this act was made too late, after almost 
every valuable possession of the crown had been granted away forever, or else 
upon very long leases; but may be of some benefit to posterity, when those 
leases come to expire. 

VI. Hither might have been referred the advantages which used to arise to 
the king from the profits of his military tenures, to which most lands in the 
kingdom were subject, till the statute 12 Car. II, c. 24, which in great measure 
abolished them all: the explication of the nature of which tenures must be 
postponed to the second book of these commentaries. Hither also might have 
been referred the profitable prerogative of purveyance and pre-emption: which 
was a right enjoyed by the crown of buying up provisions and other neces¬ 
saries, by the intervention of the king's purveyors, for the use of his royal 
household, at an appraised valuation, in preference to all others, and even with¬ 
out consent of the owner; and also of forcibly impressing the carriages and 
horses of the subject, to do the king’s business on the publio roads, in the con¬ 
veyance of timber, baggage, and the like, however inoonvenient to the pro¬ 
prietor, upon paying him a settled price. (2) A prerogative, which prevailed 

(o) 5 Ann. c. 24. 6 Ann. c. 27. 1 Geo. I. 8 t. 2, c. 10. » Geo. L c. 10. (n) 1 Ann. at. 1* o. 7. 

C?) In like manner by the civil law, the inheritance or fundi patrimonale* of the imperial crown could 
not be alienated, butonly let to farm. Cod. 2.11, t. 61. 


(2) Purveyance, it has been said, was little else but a royal right of spoil. It was as¬ 
serted on behalf of the king and queen, and their servants, but often on behalf of subordi- 
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pretty generally throughout Europe, during the scarcity of gold and silver,and 
the high valuation of money consequential thereupon. In those early times 
the king’s household (as well as those of inferior lords) were supported by 
specific renders of corn, and other victuals, from the tenants of the respective 
demesnes; and there was also a continual market kept at the palace gate to 
furnish viands for the royal use. (r) And this answered all purposes, in 
those ages of simplicity, so long as the king’s court continued in any certain 
place. But when it removed from one pari of the kingdom to another, as was 
r* 2 QQi formerly very frequently done, it was found necessary send *purvey- 
L -* ors beforehand to get together a sufficient quantity of provisions and 
other necessaries for the household: and, lest the unusual demand should raise 
them to an exorbitant price, the powers before mentioned were vested in these 

E urveyors: who in process of time very greatly abused their authority, and 
ecame a great oppression to the subject, though of little advantage to the 
crown; ready money in open market (when the royal residence was more per¬ 
manent, and specie began to be plenty) being found upon experience to be the 
best proveditor of any. Wherefore by degrees the powers of purveyance have 
declined, in foreign countries as well as our own: and particularly were abol¬ 
ished in Sweden by Gustavus Adolphus, towards the beginning of the last 
century. ($) And, with us in England, having fallen into disuse during the 
suspension of monarchy, King Charles at his restoration consented, by the same 
statute, to resign entirely these branches of his revenue and power: and the 
parliament, in part of recompense, settled on him, his heirs and successors, 
forever, the hereditary excise of fifteen pence per barrel on all beer and ale 
sold in the kingdom, and a proportionable sura for certain other liquors. So 
that this hereditary excise, the nature of which shall be farther explained in 
the subsequent part of this chapter, now forms the sixth branch of his majesty’s 
ordinary revenue. 

VII. A seventh branch might also be computed to have arisen from wine 
licenses: or the rents payable to the crown by such persons as are licensed to 
sell wine by retail throughout England, except in a few privileged places. 
These were first settled on the crown by the statute 12 Car. II, c. 25; and, to¬ 
gether with the hereditary excise, made up the equivalent in value for the loss 
sustained by the prerogative in the abolition of the military tenures, and the 
right of pre-emption and purveyance: but this revenue was abolished by the 
statute 30 Geo. II, c. 19, and an annual sum of upwards of 7,000£. per annum , 
issuing out of the new stamp duties imposed on wine licenses, was settled on 
the crown instead. 

r * *VIII. An eighth branch of the king’s ordinary revenue is usually 

L reckoned to consist in the profits arising from his forests. Forests are 

waste grounds belonging to the king, replenished with all manner of beasts of 
chase or venary: which are under the king’s protection, for the sake of his 
royal recreation and delight; and, to that end, and for preservation of the 
king’s game, there are particular laws, privileges, courts and offices belonging 
to the king’s forests; all which will be, in their turns, explained in the subse- 


(r) 4 Inst 273. 


(s) Mod Un. Hist, xxxlit 220. 


nate officers also. A great number of statutes were passed to put an end to it. “No legis¬ 
lation, however seems to have been strong enough to check it; it fills the petitions addressed 
to the parliament; not only the king, but his sons and servants everywhere claim the right; 
it is the frequent theme of chroniclers; and it is the subject of ten statutes in the reign of 
Edward III, by the last of which, passed in 1362, the king declares that of his own will he 
abolishes, both the name and the practice itself; only for the personal wants of the king and 
queen is purveyance in future to be suffered, and the hateful name of purveyors is changed 
for that of buyers. It is probable that this statute really effected a reform; legislation, how¬ 
ever, though less frequently required,was occasionally called for. In the times of civil war 
purveyance was revived as a terrible instrument of oppression, and was not finally abolished 
until Charles II resigned it along with the other antiquated rights of the crown. * Stubbs* 
Const. Hist., c. 17. 
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qucnt books of tliese commentaries. What we are now to consider are only the 
profits arising to the king from hence, which consist principally in amercements 
or fines levied for offences against the forest-laws. But as few, if any, courts 
of this kind for levying amercements (£) have been held since 1632, 8 Car. I, 
and as, from the accounts given of the proceedings in that court by our his¬ 
tories and law books, (w) nobody would now wish to see them again revived, it 
is needless, at least in this place, to pursue this inquiry any farther. 

IX. The profits arising from the king’s ordinary courts, of justice make a 
ninth branch of his revenue. And these consist not only in fines imposed upon 
offenders, forfeitures of recognizance, and amercements levied upon defaulters; 
but also in certain fees due to the crown in a variety of legal matters, as, for 
setting the great seal to charters, original writs, and other forensic proceed¬ 
ings, and for permitting fines to be levied of lands in order to bar entails or 
otherwise to insure their title. As none of these can be done without the im¬ 
mediate intervention of the king, by himself or his officers, the law allows him 
certain perquisites and profits, as a recompence for the trouble he undertakes 
for the public. These, in process of time, have been almost all granted out to 
private persons, or else appropriated to certain particular uses: so that, though 
our law proceedings are still loaded with their payment, very little of them is 
now returned into the king’s ^exchequer; for a part of whose royal 
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maintenance they were originally intended. All future grants of them 
however by the statute 1 Ann. St. 2, c. 7, are to endure for no longer time 
than the prince’s life who grants them. 

X. A tenth branch of the king’s ordinary revenue, said to be grounded on 
the consideration of his guarding and protecting the seas from pirates and 
robbers, is the right to royal fish, which are whale and sturgeon: and these, 
when either thrown ashore, or caught near the coast, are the property of the 
king, on account (u) of their superior excellence. Indeed pur ancestors seem 
to have entertained a very high notion of the importance of this right; it 
being the prerogative of the kings of Denmark and the Dukes of Normandy; 
(to) and from one of these it was probably derived to our princes. It is 
expressly claimed and allowed in the statute de prcerogatica regis: (to) and 
the most ancient treatises of law now extant make mention of it, (a;) though 
they seem to have made a distinction between whale and sturgeon, as was 
incidentally observed in a former chapter, (y) 

XI. Another maritime revenue, and founded partly upon the same reason, 
is that of shipwrecks; which are also declared to be the king’s property by the 
same prerogative, statute 17 Edw. II, c. 11, and were so, long before, at the 
common law. It is worthy observation, how greatly the law of wrecks has 
been altered, and the rigour of it gradually softened in favor of the distressed 
proprietors. Wreck, by the ancient common law, was where any ship was 
lost at sea, and the goods or cargo were thrown upon the land; in which case 
these goods so wrecked were adjudged to belong to the king; for it was held 
that by the loss of the ship all property was gone out of the original owner 
(z) But this was undoubtedly adding sorrow to sorrow, and was consonant 
neither to reason nor humanity. Wherefore it was first *ordained by r * 0Q ,T 
King Henry I, that if any person escaped alive out of the ship, it should L J 
be no wreck; (a) and afterwards King Henry II, by his charter (b) declared, 
that if on the coasts of either England, Poictou, Oleron, or Gascony, any ship 
should be distressed, and either man or beast should escape or be found therein 
alive, the goods should remain to the owners, if they claimed them within 

<t) Roger North, In his life of Lord Keeper North (43, 44) mentions an eyre, or iter , to have been held 
•south of Trent soon after the restoration; but I have met with no report of its proceedings. 

(u) 1 Jones, 5267, 2^8. (v) Plowd. 315. 

<w) Stiernh. de jure Sueonum . 1. 2. c. 8. Or. Couttum cap. 17. (to) 17 Edw. IL c. 11. 

(x) Bracton, 1. 3, c. 8. Britton, c. 17. Fleta, 1. 1, c. 45 and 46. Memorand. Scacch. H. 24 Edvt. L 37, pre¬ 
fixed to Maynard’s Year Book of Edward II, 

(V) Ch 4 page 223. (z) Dr. and St. d. 2, c. 51. (a) Spelm. Cod. apud Wilkins, 805. 

(o) 26 May A* D. 1174. 1 Rym. Foed , 26. 
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three months; but otherwise should be esteemed a wreck, and should belong 
to the king, or other lord of the franchise. This was again confirmed with 
improvements by King Richard the First; who, in the second year of his 
[ e ig n > ( c ) n °t °nly established these concessions, by ordaining that the owner, 
if he was shipwrecked and escaped, “ omnes res suas liberas et quietas haberet ,” 
but also that, if he perished, his children, or, in default of them, his brethren 
and sisters, should retain the property; and, in default of brother or sister 
then the goods shohld remain to the king, (d) And the law, as laid down by 
Bracton in the reign of Henry III, seems still to have improved in its equity. 
For then, if not only a dog, for instance, escaped, by which the owner might 
be discovered, but if any certain mark were set on the goods, by which they 
might be known again, it was held to be no wreck, (e) And this is certainly 
most agreeable to reason; the rational claim of the king being only founded 
upon this, that the true owner cannot be ascertained. Afterwards, in the 
statute of Westminster the first, (/) the time of limitation of claims, given 
by the charter of Henry II, is extended to a year and a day, according to the 
usage of Normandy; (g) and it enacts, that if a man, a dog, or a cat escape 
alive, the vessel shall not be adjudged a wreck. These animals, as in Bracton, 
are only put for examples; (h) for it is now held, ( i) that not only if any live 
r +2921 l ^ in S esca P e > but if proof can be made of the ^property of any of the 
L J goods or lading which come to shore, they shall not be forfeited as 
wreck. The statute further ordains, that the sheriff of the county shall be 
bound to keep the goods a year and a day, (as in France for one year, agreeably 
to the maritime laws of Oleron, (j) and in Holland for a year and half,) that 
if any man can prove a property in them, either in his own right or by right of 
representation, (£) they shall be restored to him without delay; but, if no 
such property be proved within that time, they then shall be the king’s. If 
the goods are of a perishable nature, the sheriff may sell them, and the money 
shall be liable in their stead. (/) This revenue of wrecks is frequently granted 
out to lords of manors as a royal franchise; and if any one be thus entitled to 
wrecks in his own land, and the king’s goods are wrecked thereon, the king 
may claim them at any time, even after the year and day. (m) 

It is to be observed, that in order to constitute a legal wreck the goods must 
come to land. If they continue at sea, the law distinguishes them by the 
barbarous and uncouth appellations of jetsam, f flotsam , and ligan. Jetsam is 
where goods are cast into the sea, and there sink and remain under water: 
flotsam is where they continue swimming on the surface of the waves; ligan 
is where they are sunk in the sea, but tied to a cork or buoy, in order to be 
found again, (n) These are also the king’s, if no owner appears to claim 
them; but if any owner appears, he is entitled to recover the possession. 
For, even if they be cast overboard without any mark or buoy, in order to 
lighten the ship, the owner is not by this act of necessity construed to have 
renounced his property; (o) much less can things ligan be supposed to be 
abandoned, since the owner has done all in his power to assert and retain his 
property. These three are therefore accounted so far a distinct thing from 
r*oqoT the former, that by the ^king’s grant to a man of wrecks, things 
L -* jetsam, flotsam, and ligan will not pass, (p) 

Wrecks, in their legal acception, are at present not very frequent; for, if 
any goods come to land, it rarely happens, since the improvement of commerce, 
navigation, and correspondence, that the owner is not able to assert his pro- 

(c) Rog. Hoved. in Ric. I . 

(d) In like manner Constantine the great, finding that by the Imperial law the revenue of wrecks was 
jiven to the prince’s treasury or fiscus, restrained it by an edict (Cod. 11, 6, 1), and ordered them to 
emain to the owners, adding this humane expostulation: **Quod enimjus hadet Jiscus in aliena calami' 
ate , ut de re tarn luctuosa compendum secteturT ” 

{e) Bract. 1. 8, c. 3. (/) 3 Edw. I, c. 4. (g) Or . Coustum. c. 17. 

(ft) Flet. 1. 1, c. 44. 2 Inst. 168. 5 Rep. 107. (0 Hamilton v. Davies. Trin. 11 Oeo. Ill , B. R. 

28. (k) 2 Inst. 168. (?) Plowd. 166. (m) 2 Inst. 168. Bro . Abr. tit. Wreck. (n) 5 Rep. 108. 

res in tempestate, levandce navis causa ejiciuntur , hce dominorum permanent. Quia 
on eo animo ejici y quod quis habere nolit. Inst. 2, 1, § 48. (p) 6 Rep. 108. 


if) i? , 

(e) Quoe enim 
polam est, eas non 
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pcrty within the year and day limited by law. And in order to preserve this 
property entire for him, and if possible prevent wrecks at all, our laws have 
made many very humane regulations; in a spirit quite opposite to those 
savage laws which formerly prevailed in all the northern regions of Europe, 
and a few years ago were still said to subsist on the coasts of the Baltic sea, 
permitting the inhabitants to seize on whatever they could get as lawful 
prize; or, as an author of their own expresses it, “ in naufragorum miseria 
et calamitate tanquam vultures ad prcedam currere ( q ) For, by the statute 
‘27 Edw. Ill, c. 13, if any ship shall be lost on the shore, and the goods come 
to land, (which cannot, says the statute, be called wreck), they shall be pre- 
sentlv delivered to the merchants, paying only a reasonable reward to those 
that saved and preserved them, which is entitled salvage. Also by the common 
law, if any persons (other than the sheriff) take any goods so cast on shore, which 
are not legal wreck, the owners might have a commission to inquire and find 
them out, and compel them to make restitution, (r) And by statute 12 Ann. 
st. 2, c. 18, confirmed by 4 George I, c. 12, in order to assist the distressed and 
prevent the scandalous illegal practices on some of our seacoasts, (too similar 
to those on the Baltic,) it is enacted, that all head officers and others of towns 
near the sea, shall, upon application made to them summon as many hands as 
are necessary, and send them to the relief of any ship in distress, on forfeiture 
of 100/, and, in case of assistance given, salvage shall be paid by the 
owners, to be assessed by three neighbouring justices. All persons that 
6ocrete any goods shall forfeit their treble value ; and if they wilfully do 
any act whereby the ship is lost or destroyed, *by making holes in r 
her, stealing her pumps, or otherwise, they are guilty of felony, L J 
without benefit of clergy. Lastly, by the statute 26 George II, c. 19, plunder¬ 
ing any vessel either in distress, or wrecked, and whether any living creature 
be on board, or not, (for, whether wreck or otherwise, it is clearly not the prop¬ 
erty of the populace,) such plundering, I say, or preventing the escape of 
any person that endeavors to save his life, or wounding him with intent to 
destroy him, or putting out false lights in order to bring any vessel into danger, 
are all declared to be capital felonies; in like manner as the destroying of trees, 
steeples, or other stated seamarks, is. punished by the statute 8 Eliz. c. 13, 
with a forfeiture of 100/, or outlawry. Moreover, by the statute of George II, 
pilfering any goods cast ashore is declared to be petit larceny; and many other 
salutary regulations are made, for the more effectually preserving ships of any 
nation in distress. ( s ) (3) 

XII. A twelfth branch of the royal revenue, the right to mines, has its 
original from the king’s prerogative of coinage, in order to supply him with 
materials; and therefore those mines which are properly royal, and to which 
the king is entitled when found, are only those of silver and gold. (£) By the 
old common law, if gold or silver be found in mines of base metal, according 
to the opinion of some, the whole was a royal mine, and belonged to the king; 
though others held that it only did so, if the quantity of gold or silver was of 
greater value than the quantity of base metal, (u) (4) But now by the 

(q) Stlernh. de jure Sueon, 1, 8, c. 5. (r) F. N. B. 112. 

By the civil law, to destroy persons ship-wrecked, or prevent their savin* the ship, Is capit&L And 
to steal even a plank from a vessel in distress or wrecked, makes the party liable to answer for the whole 
ship and cargo. ( Ff . 47. 9, 3.) The laws also of the Wisigoths, and the most early Neapolitan constitu¬ 
tions. punished with the utmost severity all those who neglected to assist any ship in distress, or plun¬ 
dered any goods cast on shore. (Lindenbrog. Cod. LL . on. tiq. 143, 715.) 

<t) 2 Inst. 577. (v) Plowd. 833. 


(3) Statutes of the United States, punish similar offenses. 

(4) And it is said, that though the king grants lands in which mines are, and all mines in 
them, yet royal mines do not pass. Plowd., 336. 

In California it was held, that on the organization of the state government, the right to 
the precious metals in the soil of the public lands passed to the state: Stoakes v. Barrett, 5 
Cal. 36; and still later it was decided that when the government granted the title in fee sim¬ 
ple to individuals, the right to the precious metals vested absolutely in the grantee. Boggs 
▼. Merced, etc., Co., 14 Cal., 279; Moore v. Smaw, 17 id. 199. 
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statutes 1 W. and M. st. 1, c. 30, and 5 W. and M., c. 6, this difference is made 
immaterial; it being enacted, that no mines of copper, tin, iron, or lead, shall 
be looked upon as royal mines, notwithstanding gold or silver may be extracted 

r*295l fr0m them in any q uantities ; but tbat the king, (or ^persons claiming 
L J royal mines under his authority,) may have the ore, other than tin-ore 
in the counties of Devon and Cornwall, paying for the same a price stated in 
the act. This was an extremely reasonable law; for now private owners are 
not discouraged from working mines, through a fear that they may be claimed as 
royal ones; neither does the king depart from the just rights of his revenue, 
since he may have all the precious metal contained in the ore, paying no more 
for it than the value of the base metal which it is supposed to be; to which 
base metal the land-owner is by reason and law entitled. 

XIII. To the same original may in part be referred the revenue of treasure- 
trove (derived from the French word trover, to find,) called in Latin thesaurus 
inventus , which is where any money or coin, gold, silver, plate, or bullion, is 
found hidden in the earth, or other private place, the owner thereof being 
unknown; in which case the treasure belongs to the king; but if he that hid it 
be known, or afterwards found out, the owner, and not the king, is entitled to 
it. (u) Also if it be found in the sea, or upon the earth, it doth not belong to 
the king, but the finder, if no owner appears, (w) So that it seems it is the 
hiding , and not the abandoning of it, that gives the king a property: Bracton 
(a) defining it, in the words of the civilians, to be “ vetus depositio pecuniae .” 
This difference clearly arises from the different intentions, which the law implies 
in the owner. The man that hides his treasure in a secret place evidently does 
not mean to relinquish his property, but reserves a right of claiming it again, 
when he sees occasion; and if he dies,'and the secret also dies with him, the 
law gives it to the king, in part of his royal revenue. But a man that scatters 
his treasure into the sea, or upon the public surface of the earth, is construed 
to have absolutely abandoned his property, and returned it into the common 
stock, without any intention of reclaiming it; and therefore it belongs, as in a 
state of nature, to the first occupant, or finder, unless the owner appear and 
assert hi® which *then proves that the loss was by accident, and 

t J not with an intent to renounce his property. (5) 


(«*) 8 Inst 132. D&lt. of Sheriffs, o. 10. 


(w) Britt, o. 17. Finch, L. 177. 


(*) L.8.C. 8.14. 


(5) Anything which one throws away or leaves in such a manner as to warrant the infer¬ 
ence that he means to make no further claim thereto, comes under the rule of derelict or 
abandoned property, which may be appropriated by the first taker, subject to. such para¬ 
mount title as local legislation may have given the state or municipality. It is requisite, 
however, that the former owner should have completely relinquished the chattel, before a 
perfect title will accrue to the finder. 2 Schoul. Pers. Prop., 9; 2 Kent Com., 357. The finder of 
lost property has a valid title thereto against all the world except the true owner, and the place 
where the article is found is not ordinarily of consequence. Tancil v. Seaton, 28 Gratt. 601; 
Bowen v. Sullivan, 02 Ind., 281; Lawrence v. Buck, 62 Me., 275; Durfee v. Jones, 11 R. I., 
588; Hamaker v. Blanchard, 90 Penn., St. 377; N.Y. and H. R. R. R. Co. v. Haws, 56 N.Y., 
175; Tatum v. Sharpless, 0 Phila., 18; Bridges v. Hawkesworth, 7 Eng., L. &Eq., 424; 
Armory v. Delamirie, 1 Strange, 505. That the finder has a special property sufficient to 
maintain trover: Brandon v. Huntsville Bank, 1 Stew., 320; Magee v. Scott, Cu9h., 148; 
Clark v. Maloney, 3 Harr., 68; Shaw v. Kaler, 106 Mass., 448; Hostler’s Adm’r v. Skull, 
Taylor 152, and note to that case, 1 Amer. Dec., 685; Mathews v. Harsell, 1 E. D. Smith 
393; Poole v. Symonds, 1 N. H., 289, and cases supra. He has no lien on the article for 
any trouble, and at most is entitled to indemnity for reasonable and necessary expenses: 
Amory v. Flyn, 10 John 9 ., 102; Baker v. Hoag, 8 Barb., 203; S. C. affirmed, 7 Barb., 113; 
Watts v. Ward, 1 Ore, 86; Chase v. Corcoran, 106 Mass., 286; Binstead v. Buck, 2 Wm. B1 , 
1117. But where a reward is offered, the finder has a lien to the amount of the reward. 
Wood v. Pierson, 45 Mich., 313; Prescott v. Neale, 12 Gray, 222; Wentworth v. Day, 3 Mete., 
852; Cummings v. Gann, 52 Penn. St., 484; Wilson v. Guyton, 8 Gill., 213; Deslondes v. 
Wilson, 6 La. (o. s.), 397; Janvrin v. Exeter, 48 N. H., 88; Fitch v. Snedbaker, 38 N. Y., 248; 
Bymmes v. Frazier, 0 Mass., 344. Where a person finds goods that have actually been lost, 
and with felonious intent conceals and converts them to his own use, really believing at 
the time, or having good ground to believe, that the owner can be found, it is larceny. 
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Formerly all the trea9ure-trove belonged to the finder; (y) as was also the rule 
of the civil law. (?) Afterwards it was judged expedient for the purposes of the 
state, and particularly for the coinage, to allow part of what was so found to 
the king; which part'was assigned to be all hidden treasure; such as is casually 
lost and unclaimed, and also such as is designedly abandoned y still remaining 
the right of the fortunate finder. And that the prince shall be entitled to this 
bidden treasure is now grown to be, according to Grotius, (a) (t jus commune f 
et quasi gentium ; n for it is not only observed, he adds, in England, but in 
Germany, France, Spain, and Denmark. The finding of deposited treasure 
was much more frequent, and the treasures themselves more considerable, in 
the infancy of our constitution than at present. When the Romans and other 
inhabitant's of the respective countries which composed their empire, were 
driven out by the northern nations, they concealed their money under-ground: 
with a view of resorting to it again when the heat of the irruption should be 
over, and the invaders driven back to their deserts. But, as this never happened, 
the treasures were never claimed; and on the death of the owners the secret 
also died along with them. The conquering generals, being aware of the value 
of these hidden mines, made it highly penal to secrete them from the publio 
service. In England, therefore, as among the feudists, (&) the punishment of 
such as concealed from the king the finding of hidden treasure was formerly 
no less than death; but now it is only fine and imprisonment, (c) 

XIV. Waifs, bona waviata are goods stolen, and waived or tnrown away by 
the thief in his flight, for fear of being apprehended. These are given to the 
king by the law, as a punishment upon the owner, for not himself pursuing the 
felon, and taking away his goods from him. (c?) And therefore *if the r*oo<7i 
party robbed do his diligence immediately to follow and apprehend the -* 


(y) Brae to a I. a, c. 8. 8 Inst. 138. 
GUnv. 1. 1. c. 2. Crag. 1, 16, 48. 


(I) Ff. 41, 1. 31 

(c) 3 Inst 


(a) De jur. 6. <2 p. I. 9, c. 8. $ 7. 
,138. (a) Cro. Ellz. 601 


Tyler v. People, 1 Ill., 293; Lane v. People, 10 Ill., 305; People r. 8wan,l Park. C. C., 9; State 
v. We9ton, 9 Conn., 527; Ransom v. State, 22 Conn., 153; State v. Cummings, 33 Conn.,260; 
State v, Jenkins, 2 Tyler, 377; Baker v. State, 29 Ohio St. 184; Brook9 v. State. 35 Ohio St., 
46; Reed v. State, 8 Tex. Ct App., 40; State v. Clifford, 14 Nev., 72; State v. Levy, 23 
Minn., 104; State v. Ferguson, 2McMull., 502;Randall v. State, 1 Morris St.Ca3.,254; Com¬ 
monwealth v.Titus, 118 Mass., 42; 2 Heard’s Lead, Cr. Cas., 423, 432; Griggs v. State,58 Ala., 
425; Regina v. Knight, 12 Cox C. C., 102; Regina v. Thurborn, 1 Den. C. C., 387. Oathe 
other hand, if there is no evidence to show that the finder at the time knew who the owner 
was, though he afterwards fraudulently concealed the fact of finding the property, it is not 
larceny. People v. Cogdell, 1 Hill (N. Y.), 94; Wilson v. People, 39 N. Y., 459, and cases 
cited; State v. Dean, 49 Iowa, 73; People v. Anderson, 14 Johns., 294; Tyler v. People, 
Breese, 293; Hunt’s case, 13 Grat., 757; State v. Roper, 8 Dev. Law, 473. As to the diatinc- 
tion between lost property and property merely mislaid, or put down and left by mistake, 
see Lawrence v.State, 1 Humph., 228; State v. Brick, 2 Harr., 530; State v. McCann, 19 Mo., 
249; McAvoy v. Medina. 11 Allen, 548; People v. McGarren, 17 Wend., 460; Pyland v. State, 
4 Sneed, 357; Regina v. Peters, 1 Carr. & Kirw. 245; Merry v. Green, 7 M. &. W. 623. 

The right of acquisition does not extend to waifs, nor to treasure trove, the policy now 
generally recognized by the states being to make the latter acquire title substantially in 
trust for the true owner who may regain the property on establishing his rights. 2 Kent 
Com., 358; 2 Schoul Pers. Prop., 9. Wrecks, being goods or fragments of shattered vessels, 
which are cast upon land by the sea, are also excluded from the right of acquisition by 
occupancy; the statutes of the different states generally providing that they shall be kept 
safely for one year, and, if not reclaimed in that time by the true owner, sold, and the 
proceeds accounted for to the state. See Hamilton & Smyth, v. Davis, 5 Burr., 2732. Goods 
found derelict at sea are the perquisites of admiralty, subject to be reclaimed by the owner, 
the finder having no claim except for reasonable salvage remuneration. Peabody v. Twenty- 
Eight Bags of Cotton, 2 Amer. Jur., 119; Chase v. Corcoran, 106 Mass., 286; The King v. 
Property Derelict, 1 Hagg. Adm., 383. The right of property in goods abandoned from 
necessity at sea as derelict is not lost to the owners, and the finder is bound to consult the 
latter's interests a9 well as his own, as salvor. Case of the Amethyst, District Court of 
Maine, 2 N. Y. Leg. Obs., 312. As to the statutes of different states, see 2 Kent Com., 
859, note. The courts distinguish according as circumstances may indicate that the prop¬ 
erty was or was not actually set adrift because of some marine disaster; as,for instance, where 
a stray boat or timber has slipped its fastenings, and is found floating not far from land, and 
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thief, (which is called making fresh suit,) or do convict him afterwards, or 
procure evidence to convict him, he shall have his goods again. ( e ) Waived 
goods do also not belong to the king, till seized by somebody for his use; for if 
the party robbed can seize them first, though at the distance of twenty years, 
the king shall never have them. (/) If the goods are hid by the thief, or left 
anywhere by him, so that he had them not about him, when he fled, and there¬ 
fore did not throw them away in his flight; these also are not bona waviata , but 
the owner may have them again when he pleases, (g) The goods of a foreign 
merchant though stolen and thrown away in flight, shall never be waifs: ( h ) 
the reason whereof may be, not only for the encouragement of trade, but also 
because there is no wilful default in the foreign merchant’s not pursuing the 
thief; he being generally a stranger to our laws, our usages, and our language. 

XV. Estrays are such valuable animals as are found wandering in any manor 
or lordship, and no man knoweth the owner of them; in which case the law 
gives them to the king as the general owner and lord paramount of the soil, in 
recompence for the damage which they may have done therein: and they now 
most commonly belong to the lord of the manor, by special grant from the 
crown. But, in order to vest an absolute property in the king, or his grantees, 
they must be proclaimed in the church and two market towns next adjoining 
to the place where they are found: and then, if no man claims them, after 
proclamation and a year and a day passed, they belong to the king or his sub¬ 
stitute without redemption; (?*) even though the owner were a minor, or under 
any other legal incapacity. (£*) A provision similar to which obtained in the 
old Gothic constitution, with regard to all things that were found, which were 

(e) Finch, L. 212. (/) Ibid. (g) 5 Rep. 100. (/i) Fitz. Abr. tit. Estray 1 1. 3 Bulstr. 19. 

(i) Mlrr, c. 3, § 19. (fc) 6 Rep. 1G8. Bro. Abr. tit. Estray. Cro. EJiz. 716, 


the burdensome formalities attending wreck legislation are not to be pursued when there 
has been apparently no marine disaster. Chase v. Corcoran, supra; Scott v. Willson, 3 N. 
H., 321; Barron v. Davis, 4 N. H., 338. Whether marine products, like sea weed,cast upon 
the shore, may be taken by the first finder is decided differently, because in some states 
the rights of owners of adjoining soil are deemed to extend to low water mark, and in 
others they are limited to high water mark. Mather v. Chapman, 40 Conn., 382; Barker v. 
Bates, 13 rick., 255. 

The common practice in most of the United States concerning estrays and animals gener¬ 
ally running at large is for the city or town authorities to impound the animal, subject to 
the owner's reasonable claim, and if no owner appears to claim it and pay expenses, to 
dispose of it for the benefit of the public. Dillard v. Webb, 65 Ala., 4C8; Strauser v. Rosier, 
58 Penn. St. 496; Newsom v. Hart, 14 Mich., 233; State v. Harvey, 28 Tex., (332; Boothe v. 
Fitzpatrick, 36 Vt., 681. In some states the property goes to the finder. HudsoD v. Agee, 
6 Bush., 366. One who takes up an estray cannot claim a reward, but only indemnity. 
Amory v. Flyn, 10 Johns., 102; Ford v. Ford, 3 Wis., 399. 

In the case of stolen chattels, the rightful owner, although out of possession, can sell the 
property, of which another has wrongfully deprived him, and convey a sufficient title to 
dispossess the wrong-doer. Carpenter v. Hale, 8 Gray, 157; Tome v. Dubois, 6 Wall., 548; 
Hall v. Robinson, 2 N. Y., 293. That the doctrine of market overt does not exist in this 
country, see Griffith v. Fowler, 18 Vt., 390; Black v. Jones, 64 N. C., 318; Hoffman v. 
Carow, 22 Wend., 285; Dame v. Baldwin, 8 Mass., 518; the American rule being that no 
one can transfer a greater title than he himself has. But as to money, bank bills and current 
negotiable securities, it is held that the bona fide holder, who has paid a valuable considera¬ 
tion or furnished an equivalent, shall retain title against any former holder, even against 
one from whom the chattel has been stolen. Saltus v. Everett, 20 Wend., 267; Goodman v. 
Simonds, 20 How., 343; Seybel v. National Currency Bank, 54 N. Y., 288; Lowndes v. 
Anderson, 13 East., 130. That the finder of a chose in action cannot maintain an action 
against the maker: See McLaughlin v. Waite, 5 Wend., 404; Solomons v. Bank of Eng¬ 
land, 13 East., 135; Yates v. Tisdale, 3 Edw. Ch., 7; Mathews v. Harsell, 1 E. D. Smith, 393. 

The state may properly assume control over all goods unclaimed in the hands of some 
trustee or bailee, deposits in a bank, debts due from parties, etc., as trustee for the true 
owner, should one be found, and legislation has so provided in the various states. 

Goods taken from enemies in time of war are now acknowledged by the law of nations 
and the admiralty jurisprudence of the United States, to vest primarily in the sovereign, 
and to belong to the individual captors only to the extent and under such regulations a« 
positive law may prescribe. 1 Kent, Com. 100. 
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to bo thrice proclaimed; primum coram comitibus et viatoribus obviis, deinde in 
proxitna * villa vel payo, postremo coram ecclesia vel judicio; and the r*2gs \ 
space of a year was allowed for the owner to reclaim his property. (J) *- 
If the owner claims them within the year and day he must pay the charges of 
finding, keeping and proedaiming them, (m) (6) The king or lord has no 
property till the year and day passed: for if a lord keepeth an estray three- 
quarters of a year, and within the year it strayeth again, and another lord 
getteth it, the first lord cannot take it again, (n) Any beasts may be estrays 
that are by nature tame or reclaimable, and in which there is a valuable 
property, as sheep, oxen, swine and horses, which we in general call cattle; and 
so Fleta (o) defines them, pecus vagans y quod nullus petit , sequitur vel advocat. 
For animals upon which the law sets no value, as a dog or cat, and animals 
ferce naturep , as a bear or wolf, cannot be considered as estrays. So swans may 
he estrays, but not any other fowl; (p) whence they are said to be royal fowl. 
The reason of which distinction seems to be, that, cattle and swans being of a 
reclaimed nature, the owner’s property in them is not lost merely by their 
temporary escape; and they also, from their intrinsic value, are a sufficient 
pledge for the expense of the lord of the franchise in keeping them the year 
and day. For he that takes an estray is hound, so long as he keeps it, to find 
it in provisions and preserve it from damage; ( q ) and may not use it by way 
of labour, but is liable to an action for so doing, (r) Yet he may milk a cow, 
or the like; for that tends to the preservation, and is for the benefit of the 
animal. (5) 

Besides the particular reasons before given why the king should have the 
several revenues of royal fish, shipwrecks, treasure-trove, waifs, and estrays, 
there is also one general reason which holds for them all; and that is, because 
they are bona vacantia y or goods in which no one else can claim a property. And 
therefore by the law of nature they belong to the first occupant or finder; and 
so continued under the imperial law. But, in settling the modern con- r* Q qg] 
stitutions of most of the governments in Europe, it was thought proper ^ -* 

(to prevent that strife and contention, which the mere title of occupancy is apt 
to create and continue, and to provide for the support of public authority in a 
manner the least burthensome to individuals,) that these rights should be annexed 
to the supreme power by the positive laws of the state. And so it came to pass 
that, as Bracton expresses it, (£) hcec quae nulliusin bonis sunt y et olim fuerunt 
inventor is dejure naturali y jam efficiuntur principis dejure gentium . 

XVI. The next branch of the king’s ordinary revenue consists in forfeitures 
of lands and goods for offences; bona confiscata , as they are called by the 
civilians, because they belong to the Jiscus or imperial treasury; or, as our 
lawyers term them, forisfacta; that is, such whereof the property is gone away 
or departed from the owner. The true reason and only substantial ground of 
any forfeiture for crimes consist in this: that all property is derived from 
society, being one of those civil rights which are conferred upon individuals, 
in exchange for that degree of natural freedom which every man must sacrifice 
when he enters into social communities. If therefore a member of any national 
community violates the fundamental contract of his association, by transgress¬ 
ing the municipal law, he forfeits his right to such privileges as he claims by 
that contract; and the state may very justly resume that portion of property, 

(Z) Stiernh. de fur. Qothor. 1. 8. e. 5. (m) Dalt. Sh. 79. 00 Finch. I* 177. Co) L. 1, c. 48. 

(p) 7 Rep. 17. (q) 1 Roll Abr. 889. (r) Cro. Jac. 147. («) Cro. Jac. 148. Noy 119. ( t) L. 1, c. 12. 


(6) By statutes in the several states of the Union, provision is made for taking charge 
of estrays, either by a township officer designated for the purpose, or by the person taking 
them; and after a reasonable period, and auly advertising the same, if the owner does not 
reclaim the estray, it is sold to satisfy charges. Any surplus that may remain is retained 
for the owner, or devoted to some charitable purpose. These statutes must be followed 
strictly, or the title of the owner will not be divested by them. Newsom v. Hart, 14 Mich., 
233; Hyde v. Pryor, 13 Ill., 64; Smith v. Ewers, 21 Ala., 38. 
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or any part of it, which the laws have before assigned him Hence, in every 
offence of an atrocious kind, the laws of England have exacted a total confis¬ 
cation of the movables or personal estate; and in many cases a perpetual, in 
others only a temporary, Iobs of the offender’s immovables or landed property; 
and have vested them both in the king, who is the person supposed to be 
offended, being the one visible magistrate in whom the majesty of the public 
resides. The particulars of these forfeitures will be more properly recited 
when we treat of crimes and misdemeanors. I therefore only mention them 
P3001 k ere > for *the sake of regularity, as a part of the census regalis; and 
-* shall postpone for the present the farther consideration of all forfeitures, 
excepting one species only, which arises from the misfortune rather than the 
crime of the owner, and is called a deodand. (7) 

By this is meant whatever personal chattel is the immediate occasion of the 
death of any reasonable creature: which is forfeited to the king, to be applied 
to pious uses, and distributed in alms by his high almoner; (v) though formerly 
destined to a more superstitious purpose. It seems to have been originally 
designed, in the blind days of popery, as an expiation for the souls of such as 
were snatched away by sudden death; and for that purpose ought properly to 
have been given to holy church: ( 24 ?) in the same manner as the apparel of a 
stranger, who was found dead, was applied to purchase masses for the good of 
his soul. And this may account for that rule of law, that no deodand is due 
where an infant under the age of discretion is killed by a fall from a cart, or 
horse, or the like, not being in motion; (x) whereas, if an adult person falls from 
thence and is killed, the thing is certainly forfeited. For the reason given by 
Sir Matthew Hale seems to be very inadequate, viz.: because an infant is not 
able to take care of himself; for why should the owner save his forfeiture, on 
account of the imbecility of the child, which ought rather to have made him 
more cautious to prevent any accident of mischief ? The true ground of this 
rule seems rather to have been, that the child, by reason of its want of discre¬ 
tion, was presumed incapable of actual sin, and therefore needed no deodand to 
purchase propitiatory masses; but every adult, who died in actual sin, stood in 
need of such atonement, according to the humane superstition of the founders 
of the English law. 

Thus stands the law if a person be killed by a fall from a thing standing 
But if a horse, or ox, or other animal, *of his own motion, kill 
as well an infant as an adult, or if a cart run over him, they shall in 
either case be forfeited as deodands; (y) which is grounded upon this additional 
reason, that such misfortunes are in part owing to the negligence of the owner, 
and therefore he is properly punished by such forfeiture. A like punishment 
is in like cases inflicted by the Mosaical law: ( z ) “if an ox gore a man that he 
die, the ox shall be stoned, and his flesh shall not be eaten.” And, among the 
Athenians, (a) whatever was the cause of a man’s death, by falling upon him, 

(v) 1 Hal. P. C. 419. Fleta, J. 1, c. 25. ( w ) Fitzh. Abr. tit. Enditement , pi. 27. Staunf. P. C. 20, 21. 

(x) 3 Inst. 67. 1 Hal. P. C. 422. (y) Omnia, qiue movent ad mortem, sunt Deo danda . Bracton, l. 8, 

C. 6. (z) Exort. xxi, 28. .... , 

(a) ASschin. cant. Ctesiph . Thus, too, by our ancient law, a well in which a person was drowned was 
ordered to be filled up, under the inspection of the coroner. Flet. /, 1, c. 25, §10. Fitzh. Abr. t . corone, 
410. 


(7) Since the statutes 3 and 4, Wm. IV., c. 100, the forfeiture in the case of lands is for 
life only, and the forfeiture of goods is not commonly enforced. 

By the constitution of the United Slates, 14 no attainder of treason shall work corruption of 
blood, or forfeiture, except during the life of the person attained." Forfeitures of estate and 
corruption of blood for offences against the United States were abolished by statute in 
1790: 1 8tat. at Large, 117; aDd although during the late civil war statutes were passed for 
the confiscation of property of persons convicted of treason, but few proceedings were had 
under them, and the property seized was for the most part relieved from them under the 

P resident's power to reprieve and pardon. See United States v. Athens Armory, 2 Abb. U. 

129; Bigelow v. Forrest, 9 Wall., 339; McVeigh v. United States, 11 Wall., 259; Miller 
v. United States. 11 Wall., 208; Day v. Micou, 18 Wall., 150; Slidell's Land, 20 WftlL, 92; 
Windsor y. McVeigh, 93 U. 8., 274, and other cases cited in these. 
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was exterminated or oast out of the dominions of the republic. Where a thing 
not in motion, is the occasion of a man’s death, that part only which is the 
immediate cause is forfeited; as, if a man be climbing up the wheel of a cart, 
and is killed by falling from it, the wheel alone is adeodand: (A) but, wherever 
the thing is in motion, not only that part which immediately gives the wound, 
(as the wheel, which runs over his body,) but all things which move with it 
and help to make the wound more dangerous (as the cart and loading, which 
increase the pressure of the wheel,) are forfeited, (c) It matters not whether 
the owner were concerned in the killing or not; for, if a man kills another 
with my sword, the sword is forfeited (d) as an accursed thing, (e) And 
therefore, in all indictments for homicide, the instrument of death and the 
value are presented and found by the grand jury, (as, that the stroke was given 
by a certain penknife, value sixpence,) that the king or his grantee may claim 
the deodand; for it is no deodand unless it be presented as such by a jury of 
twelve men. (/') No deodands are due for accidents happening upon the high 
sea, that being out of the jurisdiction of the common law: but if a *man r*Q 02 l 
falls from a boat or ship in fresh water, and is drowned, it hath been *• J 
said, that the vessel and cargo are in strictness of law a deodand. ( g ) But 
juries have of late very frequently taken upon themselves to mitigate these 
forfeitures, by finding only some trifling thing, or part of an entire thing, to 
have been the occasion of the death. And in such cases, although the finding 
by the jury be hardly warrantable by law, the court of king’s bench hath 
generally refused to interfere on behalf of the lord of the franchise, to assist so 
unequitable a claim. (A) (8) 

Deodands, and forfeitures in general, as well as wrecks, treasure trove, 
royal fish, mines, waifs, and estrays, may be granted by the king to particular 
subjects, as a royal franchise: and indeed they are for the most part granted 
out to the lords of manors, or other liberties: to the perversion of their original 
design. 

XVII. Another branch of the king’s ordinary revenue arises from es¬ 
cheats of lands, which happen upon the defect of heirs to succeed to tho 
inheritance; whereupon they in general revert to and vest in the king, 
who is esteemed, in the eye of the law, the original proprietor of all the 
lands in the kingdom. But the discussion of this topic more properly 
belongs to the second book of these commentaries, wherein we shall par¬ 
ticularly consider the manner in which lands may be acquired or lost by es¬ 
cheat. (9) 

XVIDL I proceed therefore to the eighteenth and last branch of the king’s 
ordinary revenue; which consists in the custody of idiots, from whence we 
shall be naturally led to consider also the custody of lunatics. 

An idiot, or natural fool, is one that hath had no understanding from his 
nativity; and therefore is by law presumed never likely to attain any. For 
which reason the custody of *him and of his lands was formerly vested 
in the lord of the fee: (A) (and therefore still, by special custom, in J 

some manors the lord shall have the ordering of idiot and lunatic copyholders), 
(i) but, by reason of the manifold abuses of this power by subjects, it was at 
last provided by common consent, that it should be given to the king, as 

fft) 1 Hal. P. c. 422. (c) 1 Hawk. P. C. c. 26. 

(d) A. similar rule obtained amoDg the ancient Gothg. Si quis , me nesciente y quocunque meo telo vel 
instramento in pemiciem mam abutatur; vel ex oedibus meis cadat, vel incidat in puteum meum , quan - 
tumvis tectum et munitum, vel in cataractam , et sub mnlendino meo confringatur. ipse aliqua mulcta 
plectar; ut in parte infelicitatis mem numeratur t habuisae vel cedificaase cuiquod quo homo periret. 
Stiernhook, de jure Goth. 1. 8, c. 4. 

(e) Dr. and St. d. 2, c. 51. (/ ) 3 Inst. 57. 

(a) 3 Inst. 58. 1 Hal. P. 0.428. Molloy de Jut. Maritim. 2, 225. (A) Foster, of Homicide. 286. 

( h ) Flet. 1. L c. 11, $ 10. (i) Dyer. 802. Hutt. 17. Nov. 27. 


(8) Deodands were abolished by Stat. 9 and 10, Vic., c. 03. 

(9) Within the states of the American Union, escheats for defect of heirs are to the state 
In which the property is situate, and not to the United States. 
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the general conservator of his people; in order to prevent the idiot from 
wasting his estate, and reducing himself and his heirs to poverty and dis¬ 
tress. (k) This fiscal prerogative of the king is declared in parliament by 
statute, 17 Edw. II, c. 9, which directs (in affirmance of the common law,) 
(/) that the king shall have ward of the lands of natural fools, taking the 
profits without waste or destruction, and shall find them necessaries; and after 
the death of such idiots he 6hall render the estate to the heirs: in order 
to prevent such idiots from aliening their lands, and their heirs from being 1 
disinherited. 

By the old common law there is a writ de idiota inqvj,rendo y to inquire whether 
a man be an idiot or not: ( m ) which must be tried by a jury of twelve men: 
and, if they find him purus idiota , the profits of his lands, and the custody of 
his person may be granted by the king to some subject,who has interest enough 
to obtain them, (n) This branch of the revenue hath been long considered as 
a hardship upon private families: and so long ago as in the 8 Jac. I, it was 
under the consideration of parliament, to vest this custody in the relations of 
the party, and to settle an equivalent on the crown in lieu of it; it being then 
proposed to share the same fate with the slavery of the feudal tenures, which 
has been since abolished, (o) Yet few instances can be given of the oppres¬ 
sive exertion of it, since it seldom happens that a jury finds a man an idiot a 
nativitate , but only non compos mentis from some particular time; which has 
an operation very different in point of law. 

[-* 304 ] *Aman is not an idiot, (p) if he hath any glimmering of reason, so 
L J that he can tell his parents, his age, or the like common matters. But 
a man who is born deaf, dumb and blind, is looked upon by the law as 
in the same state with an idiot; (y) he being supposed incapable of any 
understanding, as wanting all those senses which furnish the human mind with 
ideas. (10) 

A lunatic, or non compos mentis , is one who hath had understanding, but by 
disease, grief, or other accident, hath lost the use of his reason, (r) A lunatic 
is indeed properly one that hath lucid intervals; sometimes enjoying his senses, 
and sometimes not, and that frequently depending upon the changes of the 
moon. (11) But under the general name of non compos mentis (which, Sir Ed¬ 
ward Coke says, is the most legal name,) ( s ) are comprised not only lunatics, 
but persons under frenzies; or who lose their intellects by disease; those that 
grow deaf, dumb, and blind, not being born so; or such, in short, as are judged 
by the court of chancery incapable of conducting their own affairs. To these, 
also, as well as idiots, the king is guardian, but to a very different purpose. For 
the law always imagines, that these accidental misfortunes may be removed; 
and therefore only constitutes the crown a trustee for the unfortunate persons, 
to protect their property, and to account to them for all profits received,if they 

(k) F. N. B. 232. 

{1) 4 Rep. 126. Memoranb. Scacc. 20 Edw. I. (prefixed to Maynard’s Year Book of Edw. II). foL 20, 24. 

(m) F. N. B. 232. 

(to This power, though of late very rarely exerted, 1$ still alluded to In common speech, by that usual 
expression of begging a man for a rool. 

(o) 4 Inst. 203. Com. Journ. 1610. 

(p) F. N. B. 233. ( q) Co. Litt. 42. Fleta, l. 6, c. 40. 

(r) Idiota a casu et inflrmitate, {Mem. Scacch. 20. Edw. I. in Maynard ’b Year Book of Edw. II. 20). 

(a) 1 Inst. 246. 


(10) This, however, is a mere presumption, and may be rebutted by evidence of capacity. 
Rex v. Dyson, 7 C. and P., 305; Rex v. Pritchard, Ibid., 303; Common wealth v. Hill, 14 
Mass., 207; Brower v. Fisher, 4 Johns, Ch., 441; Christmas v. Mitchell, 3 Ired. Ch., 535. 
Persons only deaf and dumb, it has been declared, are to be considered idiots; but this idea 
may be said to be obsolete. See Huston’s case, 1 Leach, C. C., 455; Morrison v. Leonard, 
;; C. and P., 127. Indeed the presumption of idiocy in the case of persons bom deaf, dumb 
and blind, is a very faint one since the capacity of this class of unfortunate persons for in¬ 
struction has been so thoroughly demonstrated of late years. See Weir v. Fitzgerald, 2 
Bradf. Sur. R., 42. 

(11) This is a vulgar notion, long since discarded by sensible people. 
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recover, or after their decease to their representatives. And therefore it is de¬ 
clared by the statute 17 Edw. II, c. 10, that the king shall provide for the cus¬ 
tody and sustentation of lunatics, and preserve their lands and the profits of 
them for their use, when they come to their right mind; and the king shall 
take nothing to his own use; and, if the parties die in such estate, the residue 
shall be distributed for their souls by the advice of the ordinary, and of course 
(bv the subsequent amendments of the law of administration,) shall now go to 
their executors or administrators. 

*On the first attack of lunacy, or other occasional insanity, while r* 3 05 i 
there may be hope of a speedy restitution of reason, it is usual to confine -* 

the unhappy objects in private custody under the direction of their nearest 
friends and relations; and the legislature, to prevent all abuses incident to such 
private custody, hath thought proper to interpose its authority by statute 14 
Geo. Ill, c. 49, (continued by 19 Geo. Ill, c. 15,) for regulating private mad¬ 
houses. But, when the disorder is grown permanent, and the circumstances of. 
the party will bear such additional expense, it is proper to apply to the royal 
authority to warrant a lasting confinement. (12) 

The method of proving a person non compos is very similar to that of prov¬ 
ing him an idiot. The lord chance 11 >r, to whom, by special authority from the 
king, the custody of idiots and lunatics is intrusted, (£) upon petition or infor¬ 
mation, grants a commission in nature of the writ cle idiota inquirendo , (13) to 
inquire into the party’s state of mind; and if he be found non compos, he usu¬ 
ally commits the care of his person, with a suitable allowance for his mainte¬ 
nance, to some friend, who is then called his committee. However, to prevent 
sinister practices, the next heir is seldom permitted to be this committee of the 
person; because it is his interest that the party should die. But, it hath been 
said, there lies not the same objection against his next of kin, provided he be 
not his heir; for it is his interest to preserve the lunatic’s life, in order to in¬ 
crease the personal estate by savings, which he or his family may hereafter be 
entitled to enjoy, (w) The heir is generally made the manager or com¬ 
mittee of the estate, it being clearly his interest by good management to 
keep it in condition: accountable, however, to the court of chancery, and 
to the non compos himself, if he recovers ; or otherwise to his administra¬ 
tors. (14) 

In this case of idiots and lunatics, the civil law agrees with ours, by assign¬ 
ing them tutors to protect their persons, and curators to manage their estates. 
But, in another instance, the Roman law goes much beyond the English. For, 
if a man, by notorious prodigality, was in danger of wasting his estate, he was 
looked upon as non compo$ y and committed to the care of curators or t tutors by 
the praetor, (u) And, by the laws of Solon, such prodigals were branded with 
perpetual infamy, (w) But with us, when a man on an inquest of idiocy hath 
been ^returned an unthrifty and not an idiot, (x) no further proceedings r*o 0fi 'i 
have been had. And the propriety of the practice itself seems to be L ' 


(t) 3 P. Wms. 108. 


(u)2 P. Wms. 638. 


(v) Solent preetores, si talent hominem tnvenerint. qui neque tempus neque flnem expensarum habet t 
$ed bona eua dilacerando et dissipando profundity curatorem ei dare f exemplo furiosi: et tamdiu 
erunt atnbo in curatione % quamdxu vel furiosus sanitatem , vel ille bonos mores , receperit . Ff. 27, 


(to) Potter, Aotlq. b. 1, c. 86. 


(z) Bro Abr. tit. Idiots 4. 


(12) See stat. 2 and 3 Wm. IV, c. 107, and 3 and 4 Wm. IV, c. 36, which are late statutes 
on this subject. 

(13) Ora writ de lunatico inquirendo , which is the more common form. 

(14) The rule that the next of kin of a lunatic, if entitled to his estate upon his decease, 
must not be committee of the person, is no longer adhered to. See Ex parte Cockayne, 7 
Ves.. 591: matter of Livingston, 1 Johns. Ch., 436. The manifest propriety of appointing 
near relatives is conceded: Lady Mary Cope's Case, Ch. Cas., 239; Ex parte Le Heup., 18 
Ves., 221: and personal fitness will be principally regarded in the selection. See matter of 
Livingston, 1 Johns. Ch., 436. See also, as bearing on the point, matter of Taylor, 9 Paige, 
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very questionable 1 . It was doubtless an excellent method of benefiting the 
individual, and of preserving estates in families; but it hardly seems calculated 
for the genius of a free nation, who claim and exercise the liberty of using 
their own property as they please. “ Sic utere tuo, ut alienum non Icedas” is 
the only restriction our laws have given with regard to economical prudence. 
And the frequent circulation and transfer of lands, and other property, which 
cannot be effected without extravagance somewhere, are perhaps not a little 
conducive towards keeping our mixed constitution in its due health and vigor. 

This may suffice for a short view of the king’s ordinary revenue, or the 
proper patrimony of the crown; which was very large formerly, and capable 
of being increased to a magnitude truly formidable; for there are very few 
estates in the kingdom that have not, at some period or other since the Norman 
conquest, been vested in the hands of the king by forfeiture, escheat, or other¬ 
wise. But, fortunately for the liberty of the subject, this hereditary landed 
revenue, by a series of improvident management, is sunk almost to nothing; 
and the casual profits arising from the other branches of the census regalis are 
likewise almost all of them alienated from the crown: in order to supply the 
deficiencies of which we are now obliged to have recourse to new methods of 
raising money, unknown to our early ancestors; which methods constitute the 
king’s extraordinary revenue. For, the public patrimony being got into the 
hands of private subjects, it is but reasonable that private contributions should 
supply the public service. Which, though it may perhaps fall harder upon 
some individuals, whose ancestors have had no share in the general plunder, 
than upon others; yet, taking the nation throughout, it amounts to nearly the 
same, provided the gain by the extraordinary should appear to be no greater than 
T*so7l t ^ ie ^ oss ky the ordinary revenue. And, perhaps, if every *gentleman 
L J in the kingdom was to be stripped of such of his lands as were formerly 
the property of the crown; was to be again subject to the inconveniences of 
purveyance and pre-emption, the oppression of forest laws, and the slavery of 
feudal tenures; and was to resign into the king’s hands all his royal franchises 
of waifs, wrecks, estrays, treasure-trove, mines, deodands, forfeitures, and the 
like; he would find himself a greater loser than by paying his quota to such 
taxes as are necessary to the support of government. The thing therefore to 
be wished and aimed at in a land of liberty iB by no means the total abolition 
of taxes, which would draw after it very pernicious consequences, and the very 
supposition of which is the height of political absurdity. For as the true idea 
of government and magistracy will be found to consist in this, that some few 
men are deputed by many others to preside over public affairs, so that individ¬ 
uals may the better be enabled to attend their private concerns; it is necessary 
that those individuals should be bound to contribute a portion of their private 
gains, in order to support that government, and reward that magistracy, which 
protects them in the enjoyment of their respective properties. But the things 
to be aimed at are wisdom and moderation, not only in granting, but also in 
the method of raising the necessary supplies; by contriving to do both in such 
a manner as may be most conducive to the national welfare, and at the same 
time most consistent with economy and the liberty of the subject; who, when 
properly taxed, contributes only, as was before observed, (y) some part of his 
property, in order to enjoy the rest. 

These extraordinary grants are usually called by the synonymous names of 
aids, subsidies, and supplies; and are granted, we have formerly seen, ( 2 ) by 
the commons of Great Britain in parliament assembled: who, when they have 
voted a supply to his majesty, and settled the quantum of that supply, usually 
resolve themselves into what is called a committee of ways and means, to con¬ 
sider the ways and meanB of. raising the supply so voted. And in this com- 
r*30fll m ^ ee every *member, (though it is looked upon as the peculiar pro- 
l J vince of the chancellor of the exchequer,) may propose such scheme of 


(y) Page 288. 


(*) Page 189. 
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taxation as he thinks will be least detrimental to the publio. The resolutions 
of this committee, when approved by a vote of the house, are in general 
esteemed to be, as it were, final and conclusive. For, though the supply can¬ 
not be actually raised upon the subject till directed by an act of the whole par¬ 
liament, yet no monied man will scruple to advance to the government any 
quantity of ready cash, on the credit of a bare vote of the house of commons, 
though no law be yet passed to establish it. 

The taxes, which are raised upon the subject, are either annual or perpetual. 
The usual annual taxes are those upon land and malt. 

1. The land-tax, in its modern shape, has superseded all the former methods 
of rating either property, or persons in respect of their property, whether by 
tenths or fifteenths, subsidies on land, hydages, scutages or talliages; a short 
explication of which will, however, greatly assist us in understanding our 
ancient laws and history. 

Tenths, and fifteenths, (a) were temporary aids issuing out of personal prop¬ 
erty, and granted to the king by parliament. They were formerly the real tenth 
or fifteenth part of all the movables belonging to the subject; when such mov¬ 
ables, or personal estates, were a very different and a much less considerable 
thing than what they usually are at this day. Tenths are said to have been first 
granted under Henry the Second, who took advantage of the fashionable zeal 
for croisades, to introduce this new taxation, in order to defray the expense of a 
pious expedition to Palestine, which he really or seemingly had projected against 
Saladine, emperor of the Saracens; whence it was originally denominated the 
Saladine tenth. (5) But afterwards fifteenths were more usually granted than 
tenths. Originally the amount of these taxes was Uncertain, being r *« 0 qt 
levied by assessments new made at every fresh grant of the commons, *■ J 
a commission for which is preserved by Matthew Paris: (c) but it was at length 
reduced to a certainty in the eighth year of Edward III, when, by virtue of the 
king’s commission, new taxations were made of every township, borough, and 
city in the kingdom, and recorded in the exchequer; which rate was, at the 
time, the fifteenth part of the value of every township, the whole amounting 
to about 29,000/., and therefore it still kept up the name of a fifteenth, when, 
by the alteration of the value of money, and the increase of personal property, 
things came to be in a very different situation: so that when, of later years, 
the commons granted the king a fifteenth, every parish in England immedi¬ 
ately knew their proportion of it; that is, the same identical sum that was 
assessed by the same aid in the eighth of Edward IQ; and then raised it by a 
rate among themselves, and returned it into the royal exchequer. 

The other ancient levies were in the nature of a modern land-tax: for we 
may trace up the original of that charge as high as to the introduction of our 
military tenures; ((f) when every tenant of a knight’s fee was bound, if called 
upon, to attend the king in his army for forty days in every year. But this 
personal attendance growing troublesome in many respects, the tenants found 
means of compounding for it, by first sending others in their stead, and in pro¬ 
cess of time by making a pecuniary satisfaction to the crown in lieu of it. 
This pecuniary satisfaction at last came to be levied by assessments, at so much 
for every knight’s fee, under the name of scutages; which appear to have been 
levied for the first time in the fifth jear of Henryrthe Second, on account of 
his expedition to Toulouse, and were then, I apprehend, mere arbitrary compo¬ 
sitions, as the king and the subject could agree. But this precedent being 
afterwards abused into a means of oppression, (in levying scutages on the 
landholders by the royal authority only, whenever our kings went to war, in 
*order to hire mercenary troops and pay their 'contingent expenses) it r 
became thereupon a matter of national complaint; and King John was *■ * 

obliged to promise in his magna carta , ( e ) that no scutage should be imposed 

W ? 4lQStH (6) Hoved. A. D. 1188. Cart©. 1.719. Hume, 1. 829. 

(c) A. D. 1239. (cf) Bee the second book of these Commentaries. (e) Cap. 14. 
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without the consent of the common council of the realm. This clause was 
indeed omitted in the charters of Henry III, where (/) we only find it stipu¬ 
lated, that scutages should be taken as they were used to be in the time of 
King Henry the Second. Yet afterwards, by a variety of statutes under 
Edward I, and his grandson, (g) it was provided, that the king shall not take 
any aids or tasks, any talliage or tax, but by the common assent of the great 
men and commons in parliament. 

Of the same nature with scutages upon knight’s fees were the assessments 
of hydage upon all other lands, and of talliage upon cities and burghs. (A) 
But they all gradually fell into disuse upon the introduction of subsidies, 
about the time of King Richard II, and King Henry IY. These were a tax, 
not immediately imposed upon property, but upon persons in respect of their 
reputed estates, after the nominal rate of 4s. in the pound for lands, and 25 , 8J. 
for goods; and for those of aliens in a double proportion. But this assessment 
was also made according to an ancient valuation; wherein the computation was 
so very moderate, and the rental of the kingdom was supposed to be so exceed¬ 
ing low, that one subsidy of this sort did not, according to Sir Edward Coke, 
(/) amount to more than 70,000/., whereas a modern land-tax, at the same rate, 
produces two millions. It was anciently the rule never to grant more than one 
subsidy, and two fifteenths at a time; but this rule was broken through for the 
first time on a very pressing occasion, the Spanish invasion in 1588; when the 
parliament gave Queen Elizabeth two subsidies and four fifteenths. After¬ 
wards, as money sunk in value, more subsidies were given; and we have an 
instance in the first parliament of 1640, of the king’s desiring twelve subsidies 
of the ^commons, to be levied in three years; which was looked upon 
L -* as a startling proposal: though Lord Clarendon says, (A) that the 
speaker, Serjeant Glanville, made it manifest to the house, how very inconsider¬ 
able a sum twelve subsidies amounted to, by telling them he had computed 
what he was to pay for them himself; and when he named the sum, he being 
known to be possessed of a great estate, it seemed not worth any farther delib¬ 
eration. Ana indeed, upon calculation, we shall find that the total amount of 
these twelve subsidies, to be raised in three years, is less than what is now 
raised in one year, by a land-tax of two shillings in the pound. 

The grant of scutages, talliages, or subsidies, by the commons, did not extend 
to spiritual preferments; those being usually taxed at the same time by the 
clergy themselves in convocation: which grants of the clergy were confirmed 
in parliament, otherwise they were illegal, and not binding: as the same noble 
writer observes of the subsidies granted by the convocation, which continued 
sitting after the dissolution of the first parliament, in 1640. A subsidy granted 
by the clergy was after the rate of 4s. in the pound, according to the valua¬ 
tion of their livings in the king’s books; and amounted, as Sir Edward Coke 
tells us, (/) to about 20,000/. While this custom continued, convocations were 
wont to sit as frequently as parliaments; but the last subsidies thus given 
by the clergy were those confirmed by statute 15 Car. II, cap. 10, since which 
another method of taxation has generally prevailed, which takes in the clergy 
as well as the laity; in recompence for which the beneficed clergy have from 
that period been allowed to vote at the election of knights of the shire; (m) 
and thenceforward also the practice of giving ecclesiastical subsidies hath fallen 
into total disuse. 

The lay subsidy was usually raised by commissioners appointed by the 
crown, or the great officers of state; and therefore in the beginning of the 
r * civil wars between Charles I and *his parliament, the latter having no 

I* other sufficient revenue to support themselves and their measures, 

introduced the practice of laying weekly and monthly assessments (n) of a 

(/) 0 Hon. m, C. 87. (ff) 26 Edw. I, o. 6 and 0. 84 Edw. I, at. 4. c. 1. 14Edw. Ill, at. 2, o. I. 

(a) Madox. Hist. Exch. 480. (i) 4 Inst. 83. 

(*) Hitt. b. 2. d) 4 Inst. 88. (m) Dait. of Sheriffs. 418. Glib. Hist, of Exch. o. 4. 

(a) 29 Not., 4 Mar. 1024. 
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specific sum upon the several counties of the kingdom; to be levied by a pound 
rate on lands and personal estates; which were occasionally continued during 
the whole usurpation, sometimes at the rate of 120,000/., a month, sometimes 
at inferior rates, (o) After the restoration, the ancient method of granting 
subsidies, instead of such monthly assessments, was twice and twice only, 
renewed; viz., in 16G3, when four subsidies were granted by the temporalty, 
and four by the clergy; and in 1670, when 800,000/. was raised by way of sub¬ 
sidy, which was the last time of raising supplies in that manner. (15) For the 
monthly assessments being now established by custom, being raised by com¬ 
missioners named by parliament, and producing a more certain revenue; from 
that time forwards we hear no more of subsidies, but occasional assessments 
were granted, as the national emergencies required. These periodical assess¬ 
ments, the subsidies which preceded them, and the more ancient scutage, 
hydage and talliage, were to all intents and purposes a land-tax; and the assess¬ 
ments were sometimes expressly called so. (/>) Yet a popular opinion has pre¬ 
vailed, that the land-tax was first introduced in the reign of King William HI; 
because in the year 1692 a new assessment or valuation of estates was made 
throughout the kingdom; which, though by no means a perfect one, had this 
effect, that a supply of 600,000/. was equal to Is. in the pound of the value 
of the estates given in. And according to this enhanced valuation, from the 
year 1693 to the present, a period of above fourscore years, the land-tax has 
continued an annual charge upon the subject; above half the time at 4s. in the 
pound, sometimes at 35., sometimes at 25., twice (g) at 15., but without any 
total intermission. The medium has been 35. 3d. in the pound, being equiva¬ 
lent with twenty-three ancient subsidies, and amounting annually *to r*o 1 o'i 
more than a million and a half of money. The method of raising it, ^ -* 

is by charging a particular sum upon each county, according to the valuation 
given in A. D. 1692; and this sum is assessed and raised upon individuals 
(their personal estates, as well as real, being liable thereto) by commissioners 
appointed in the act, being the principal landholders of the county, and their 
officers. 

IL The other annual tax is the malt-tax; which is a sum of 750,000/., raised 
every year by parliament, ever since 1097, by a duty of 6d. in the bushel on 
malt, and a proportionate sum on certain liquors, such as cider and perry, which 
might otherwise prevent the consumption of malt. This is under the manage¬ 
ment of the commissioners of the excise; and is, indeed, itself no other than 
an annual excise, the nature of which species of taxation I shall presently ex¬ 
plain; only premising at present, that in the year 1760 an additional perpetual 
excise of 3d. per bushel was laid upon malt; to the produce of which a duty 
of 15 per cent., or nearly an additional halfpenny per bushel, was added in 
1779; and that in 1763 a proportionable excise was laid upon cider and perry, 
but so new-modeled in 1766, as scarce to be worth collecting. 

The perpetual taxes are, (16) 

L The customs; or the duties, toll, tribute, or tariff, payable upon merchan¬ 
dize exported and imported. The considerations upon which this revenue (or 
the more ancient part of it, which arose only from exports,) was invested in 
the king, were said to be two: (r) 1. Because he gave the subject leave to 

depart the kingdom, and to carry his goods along with him. 2. Because the 
king was bound of common right to maintain and keep up the ports and 

(o) One of these bills of Assessment, In 1650, Is preserved In 8 oo bell’s Collection, 400. 

( P) Com. Journ. 26 Jane, 0 Dec. 1670. (q) In the years 1732 and 1733. (r) Dyer, 165. 


(15) There is an error here; no subsidy having been granted by laity or clergy after 1063. 

(16) The land and malt taxes are now perpetual also. 

An income tax of ten per cent, was introduced by Mr. Pitt, in 1798, which was removed 
in 1802, but again imposed under the name of property tax, in 1803, and continued in force 
till 1816. It was re-imposed by Sir Robert Peel in 1842, and from that time has been con¬ 
tinued to the present, though the rate has varied. 
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havens, and to protect the merchants from pirates. Some have imagined they 
are called with us customs, because they were the inheritance of the king by 
immemorial usage and the common law, and not granted him by any statute: (5) 
but Sir Edward Coke hath clearly shewn, (U) that the king’s first claim to them 
r*314l waS bjr *£ rant of parliament 3 Edw. I, though the record thereof is not 
L -* now extant. And indeed this is in express words confessed by statute 
25 Edw. I, c. 7, wherein the king promises to take no customs from merchants 
without the common assent of the realm, “ saving to us and our heirs, the cus¬ 
toms on wool, skins and leather, formerly granted to us by the commonalty 
aforesaid.” These were formerly called the^hereditary customs of the crown; 
and were due on the exportation only of the said three commodities, and of 
none other; which were styled the staple commodities of the kingdom, because 
they were obliged to be brought to those ports where the king’s staple was 
established, in order to be there first rated, and then exported, (u; They were 
denominated, in the barbarous Latin of our ancient records, custuma, (v ) not 
consuetudines , which is the language of our law whenever it means merely 
usages. The duties on wool, sheep-skins, or woolfells, and leather, exported, 
were called custuma antiqua sive magna: and were payable by every mer¬ 
chant, as well native as stranger; with this difference, that merchant strangers 
paid an additional toll, viz.: half as much again as was paid by natives. The 
custuma parva et nova were an impost of 3d. in the pound, due from merchant 
strangers only, for all commodities, as well imported as exported; which was 
usually called the alien’s duty, and was first granted in 31 Edw. I, (to) But 
these ancient hereditary customs, especially those on wool and woolfells, came 
to be of little account, when the nation became sensible of the advantages of 
a home manufacture, and prohibited the exportation of wool by statute 11 
Edw. Ill, c. 1. 

There is also another very ancient hereditary duty belonging to the crown, 
called the prisage or butlerage of wines, which is considerably older than the 
customs, being taken notice of in the great roll of the exchequer, 8 Ric. I, still 
si er ^ ant * (*) Prisage was a right of taking two tons of wine from *every 
L J ship (English or foreign) importing into England twenty tons or more, 
one before and one behind the mast; which by charter of Edward I, was 
exchanged into a duty of 25. for every ton imported by merchant strangers, 
and called butlerage, because paid to the king’s butler, yy) 

Other customs payable upon exports and imports were distinguished into 
subsidies, tonnage, poundage, and other imposts. Subsidies were such as were 
imposed by parliament upon any of the staple commodities before mentioned, 
over and above the custuma antiqua et magna ; tonnage was a duty upon all 
wines imported, over and above the prisage and butlerage aforesaid; poundage 
was a duty imposed ad valorem , at the rate of 12 d. in the pound, on all other 
merchandize whatsoever; and the other imposts were such as were occasionally 
laid on by parliament, as circumstances and times required, (z) These distinc¬ 
tions are now in a manner forgotten, except by the officers immediately con¬ 
cerned in this department; their produce being in effect all blended together 
under the one denomination of the customs. 

By these we understand, at present, a duty or subsidy paid by the merchant 
at the quay upon all imported as well as exported commodities, by authority 
of parliament; unless where, for particular national reasons, certain rewards, 
bounties, or drawbacks, are allowed for particular exports or imports. Those 
of tonnage and poundage, in particular, were at first granted, as the old stat¬ 
utes (and particularly 1 Eliz. c. 10), express it, for the defence of the realm, 
and the keeping and safeguard of the seas, and for the intercourse of merohan- 


(«) Dyer. 48, pi. 24. (f) 2 Inst. 58, 59. (u) Dav. 9. 

(v) This appellation seems to be derived from the French word eoustum or coutum, which signifies toll 
■ tribute, and owes its own etymology to the word coust, which signifies price, charge, or, as we have 
lop 


adopted it In English, cost . 

(to) 4 Inst. 29. (x) Madox. HIsL Exch. 624. 632. 

t) Dav. a 8 Bulst. 264. 
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dize safely to come into and pass out of the same. They were at first usually 
granted only for a stated term of years; as, for two years in 5 Rio. II; (a) but in 
Heury the Sixth’s time they were granted him for life by a statute in the 
thirty-first year of his reign; and again to Edward IV, for the term of his life 
also:* since which time they were regularly granted to all his successors for 
life, sometimes at the first, sometimes at other subsequent, parliaments, till the 
reign of Charles the *First; when, as the noble historian expresses it,(6) r* 31 gi 
his^ministers were not sufficiently solicitous for a renewal of this legal L J 
grant. And yet these imposts were imprudently and unconstitutionally levied 
and taken, without consent of parliament, for fifteen years together; which was 
one of the causes of those unhappy discontents, justifiable at first in too many 
instances, but which degenerated at last into causeless rebellion (24) and mur¬ 
der. For as in every other, so in this particular case, the king (previous to the 
commencement of hostilities) gave the nation ample satisfaction for the errors 
of his former conduct, by passing an act (c) whereby he renounced all power 
in the crown of levying the duty of tonnage and poundage without the express 
consent of parliament; and also all power of imposition upon any merchan¬ 
dizes whatever. Upon the restoration, this duty was granted to King Charles 
the Second for bfe, and so it was to his two immediate successors; but now by 
three several statutes, 9 Ann. c. 6, 1 Geo. I, c. 12, and 3 Geo. I, o. 7, it is made 
perpetual, and mortgaged for the debt of the public. The customs thus 
imposed by parliament are chiefly contained in two books of rates, set forth 
by parliamentary authority; ( d ) one signed by Sir Harbottle Grimston, speaker 
of the house of commons in Charles the Second’s time; and the other an addi¬ 
tional one signed by Sir Spenser Compton, speaker in the reign of George the 
First; to which also subsequent additions have been made. Aliens pay a 
larger proportion than natural subjects, which is what is now generally under¬ 
stood by the aliens’ duty; to be exempted from which is one principal cause 
of the frequent applications to parliaments for acts of naturalization. (25) 
These customs are then, we see, a tax immediately paid by the merchant, 
although ultimately by the consumer. And yet these are the duties felt least 
by the people; and, if prudently managed, the people hardly consider that 
they pay them at all. For the merchant is easy, being sensible he does not 
pay them for himself; and the consumer, who really *pays them, con- 
founds them with the price of the commodity; in the same manner as ^ J 
Tacitus observes, that the Emperor Nero gained the reputation of abolishing 
the tax of the sale of slaves, though he only transferred it from the buyer to 
the seller; so that it was, as he expresses it, “ remissum magis specie , quam vi; 
quia , cum venditor pendere juberetur, in partem pretii emptoribus accrescebat .” 
(e) But this inconvenience attends it, on the other hand, that these imposts, 
if too heavy, are a check and cramp upon trade; and especially when the value 
of the commodity bears little or no proportion to the quantity of the duty 
imposed. This, in consequence, gives rise also to smuggling, which then 
becomes a very lucrative employment; and its natural and most reasonable 
punishment, viz.: confiscation of the commodity, is in such cases quite ineffec¬ 
tual; the intrinsic value of the goods, which is all that the smuggler has paid, 
and therefore all that he can lose, being very inconsiderable when compared 
with his prospect of advantage in evading the duty. Recourse must therefore 
be had to extraordinary punishments to prevent it, perhaps even to capital 


(a) D&t. IX 


(d) Stat. 12 Car. n, a 4. 11 Geo. I, c. 7. 


(6) Hist. Rebel! b. 8. 


(e) Hist ! 18. 


(C) 18 Car. 1 , 0 . 8 . 


(24) See ante, p. 209, note. 

(25) The statutes imposing customs duties have been repeatedly modified since these 
Commentaries were written, and are likely to be from time to time so often as to make H 
not worth while to give even a synopsis of them in a work of this character. Information 
concerning them is not only obtainable in the statutes and official publications, but al*o in 
8he Encyclopedias, and other works readily accessible. 
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ones; which destroys all proportion of punishment, (/) and puts murderers 
upon an equal Tooting with such as are really guilty of no natural, but merely 
a positive, offence. 

There is also another ill-consequence attending high imposts on merchandize, 
not frequently considered, but indisputably certain; that the earlier any tax is 
laid on a commodity, the heavier it falls upon the consumer in the end; for 
every trader through whose hands it passes must have a profit; not only upon 
the raw material and his own labour and time in preparing it, but also upon 
the very tax itself which he advances to the government; otherwise he loses 
the use and interest of the money which he so advances. To instance, in the 
article of foreign paper. The merchant pays a duty upon importation, which 
he does not receive again till he 6ells the commodity, perhaps at the end of 
three months. He is therefore equally entitled to a profit upon that duty 
r*318l * w htah he pay 8 at the custom-house, as to a profit upon the original price 
*- J which he pays to the manufacturer abroad, and considers it accordingly 
in the price he demands of the stationer. When the stationer sells it again, he 
requires a profit of the printer or bookseller upon the whole sum advanced by 
him to the merchant; and the bookseller does not forget to charge the full pro¬ 
portion to the student or ultimate consumer; who therefore does not only pay 
the original duty, but the profits of these three intermediate traders who have 
successively advanced it for him. This might be carried much farther in any 
mechanical, or more complicated, branch of trade. 

II. Directly opposite in its nature to this is the excise duty, which is an in¬ 
land imposition, paid sometimes upon the consumption of the commodity, or 
frequently upon the retail sale, which is the last stage before the consumption. 
This is doubtless, impartially speaking, the most economical way of taxing the 
subject; the charges of levying, collecting, and managing the excise duties, 
being considerably less in proportion than in other branches of the revenue. 
It also renders the commodity cheaper to the consumer than charging it with 
customs to the same amount would do; for the reason just now given, because 
generally paid in a much later stage of it. But, at the same time, the rigour 
and arbitary proceedings of excise laws seem hardly compatible with the tem¬ 
per of a free nation. For the frauds that might be committed in this branch 
of the revenue, unless a strict watch is kept, make it necessary, wherever it is 
established, to give the officers a power of entering and searching the houses of 
such as deal in excisable commodities at any hour of the day, and, in many 
cases, of the night likewise. And the proceedings in case of transgressions are 
so summary and sudden, that a man may be convicted in two days’ time in the 
penalty of many thousand pounds by two commissioners or judges of the 
peace, to the total exclusion of the trial by jury, and disregard of the common 
r*oiqi For which reason, though Lord ^Clarendon tells us, (g) that to 

-* his knowledge the Earl of Bedford (who was made lord treasurer by 
King Charles the First, to oblige his parliament) intended to have set up the 
excise in England, yet it never made a part of that unfortunate prince’s reve¬ 
nue; being first introduced, on the model of the Dutch prototype, by the par¬ 
liament itself after its rupture with the crown. Yet such was the opinion of 
its general unpopularity, that when in 1642 “aspersions were cast by malignant 
persons upon the house of commons, that they intended to introduce excises, 
the house for its vindication therein did declare, that these rumors were false 
and scandalous, and that their authors should be apprehended and brought to 
condign punishment.” (A) However, its original (i) establishment was in 1614, 

(/) Montesq. Sp. L. b. 13, c. 8. (a) Hist. b. 8 . (A) Cora. Journ. 8 Oct. 1842. 

(i) The translator and continuator of Petavlua’s Chronological History (Lond. 1059. fol.) informs us 

. ' / . « . . _. i i J1 _ a# fha AArn. 


(t) The translator and continuator of Petavlua’s Chronological History (Lond. 1059. fol.) informs us 
that it was first moved for 28 Mar. 1043, by Mr. Prynno. And it appeara from the journals of the com¬ 
mons that on that day the house resolved itself into a committee to consider of raising money, m conse¬ 
quence of which the excise waa afterwards voted. But Mr. Piynne was not a member of parliament tiU 
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and its progress was gradual; being at first laid upon those persons and com* 
modities where it was supposed the hardship would be least perceivable, via., 
the makers or venders of oeer, ale, cider, and perry, (A) and the royalists at 
Oxford soon followed the example of their brethren at Westminister by im¬ 
posing a similar duty; both sides protesting that it should be continued no 
longer than to the end of the war, and then be utterly abolished. (/) But the 
parliament at Westminster soon after imposed it on flesh, wine, tobacco, sugar, 
and such a multitude of other commodities, that it might fairly be denomin¬ 
ated general: in pursuance of the plan laid down by Mr. Pymme (who seems 
to have been the father of the excise), in his letter to Sir John Hotham, (m) 
signifying “ that they had proceeded in the excise to many particulars, and in¬ 
tended to go on farther: but that it *\vould be necessary to use the r*QOA-| 
people to it by little and little.” And afterwards, when the nation had *■ * 

been accustomed to it for a series of years,the succeeding champions of liberty 
boldiy and openly declared, u the impost of excise to be the most easy and in¬ 
different levy that could be laid upon the people;” (n) and accordingly con¬ 
tinued it during the whole usurpation. Upon King Charles’s return, it having 
then been long established, and its produce well known, some part of it was 
given to the crown, in 12 Car. II, byway of purchase (as was before observed) 
for the feudal tenures and other oppressive parts of the hereditary revenue. 
But, from its first original to the present time, its very name has been odious 
to the people of England. It has nevertheless been imposed on abundance of 
other commodities in the reigns of King William III, and every succeeding 
prince, to support the enormous expenses occasioned by our wars on the conti¬ 
nent. Thus brandies and other bpirits are now excised at the distillery; printed 
silks and linens, at the printer’s; 6tarch and hair powder, at the maker’s; gold 
and silver wire, at the wire-drawer’s; plate, in the hands of the vendor, who 
pays yearly for a license to sell it; lands and goods sold by auction, for which 
a pound-rate is payable by the auctioneer, who also is charged with an annual 
duty for his license; and coaches and other wheel carriages, for which the oc¬ 
cupier is excised, though not with the same circumstances of arbitrary strict¬ 
ness, as ; n most of the other instances. To these we may add coffee and tea, 
ehocolate and cocoa paste, for which the duty is paid by the retailer; all arti¬ 
ficial wines, commonly called sweets; paper and paste-board, first when made, 
and again if stained or printed; malt, as before mentioned; vinegars, and the 
manufacture of glass; for all which the duty is paid by the manufacturer; 
hops, for which the person that gathers them is answerable; candles and soap, 
which are paid for at the maker’s; malt liquors brewed for sale, which are ex¬ 
cised at the brewery; cider and perry, at the vendor’s; and leather and skins, 
at the tanner’s. A list, which no friend to his country would wish to see far¬ 
ther increased. 

*IEL I proceed therefore to a third duty, namely, that upon salt; r*ooii 
which is another distinct branch of his majesty’s extraordinary revenue, •* 

and consists in an excise of 3s. 4 d. per bushel imposed upon all salt, by several 
statutes of King William and other subsequent reigns. This is not generally 
called an excise, because under the management of different commissioners: 
but the commissioners of the salt duties have, by statute 1 Ann., c. 21, the same 
powers, and must observe the same regulations, as those of other excises. This 
tax had usually been only temporary; but by statute 26 Geo. II, c. 3, was made 
perpetual. (26) 


t) Coro Journ. 17 May. IMS. (1) Lord Clar. b. 7. 

*0 *0 May, 1643. Dug dale, ol the Troubles, 120. 


(n) OrdL 14 Aug. 1M9, c. 60. Scobel, 468. 


<26) The duty has since been made almost nominal. 

It may be proper to give in this place a brief statement of the revenue system of the United 
States. 

Congress has power to lay and collect taxes, duties, imposts and excises; but all duties, 
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IV. Another very considerable branch of the revenue is levied with greater 
cheerfulness, as, instead of being a burden, it is a manifest advantage to the 
public. I mean the post-office, or duty for the carriage of letters. As we have 
traced the original of the excise to the parliament of 1643, so it is but justice 
to observe that this useful invention owes its first legislative establishment to 
the same assembly. It is true, there existed postmasters in much earlier times, 
but I apprehend their business was confined to the furnishing of post-horses 
to persons who were desirous to travel expeditiously, and to the dispatching of 
extraordinary pacquets upon special occasions. King James I originally erected 
a post-office under the control of one Matthew De Quester, or De 1’Equester, 
for the conveyance of letters to and from foreign parts; which office was after¬ 
wards claimed by Lord Stanhope, (o) but was confirmed and continued to 
William Frizell and Thomas Witherings by King Charles I, A. D. 1632, for 
the better accommodation of the English merchants. ( p ) In 1635 the same 
prince erected a letter-office for England and Scotland, under the direction of 
the same Thomas Witherings, and settled certain rates of postage: (q) but this 
extended only to a few of the principal roads; the times of carriage were 
uncertain, and the postmasters on each road were required to furnish the mail 
r *0991 w ^h horses at the rate of 2 \d. a mile. ^Witherings was superseded 
*- J for abuses in the execution of both his offices, in 1640; and they were 
sequestered into the hands of Philip Burlamachy, to be exercised under the 

(o) Latch. Rep. 87. (p) 19 Rym. Foed. 385. ( q ) Ibid. 850. 20 Rym. 192. 


imposts and excises must be uniform throughout the United States. Const,of U. S., art.l,§ 8. 
No capitation or other direct tax can be laid,unless in proportion to representative population, 
and no tax or duty can be laid on articles exported from any state. Ibid., art. 1, § 9. No 
state can, without the consent of congress, lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for executing its inspection laws; and the net 
produce of all duties and imposts laid by any state on imports or exports shall be for the 
use of the treasury of the United States; and all such laws shall be subject to the revision 
and control of congress. Ibid., art. 1, § 10. The general policy of the country has been to 
make the duties on imports produce sufficient revenue for the ordinary wants of the gov¬ 
ernment, and but little reliance has been placed on other sources of revenue exeept when 
the pressure of national necessities has been unusually great and the expenditures extraor¬ 
dinary. Excise duties and other internal taxes were levied during the administrations of 
Washington and John Adams, while the weight of the revolutionary debt was still oppres¬ 
sive, and again during the war of 1812: but from 1817 to 1861 the country enjoyed relief 
from this species of taxation. When the civil war broke out resort to extraordinary, means 
of taxation became a necessity, and an elaborate scheme of excise and stamp duties was 
devised, which, with many modifications, is still in force. The customs duties were also 
increased generally, and an income tax was imposed of five per cent, upon net incomes, 
after allowing a deduction of $600—afterwards increased to $1,000—and also deductions 
for taxes paid, repairs on dwellings, and interest on indebtedness. This tax was reduced 
to two and a half per cent, in 1870, and the exemption increased to $2,000, besides taxes, 
etc. After 1871 it was wholly discontinued. It has been decided by the United States 
supreme court that a tax on carriages is not a “ direct tax/' which, under the constitution, 
is required to be apportioned among the states. Hylton v. United States, 3 Dali., 171. Also 
that the income tax is not a direct tax: Pacific Ins. Co. v. Soule, 7 Wal., 433. Nor is a tax 
on the circulation of banks. Veazie Bank v. Fenno, 8 Wall., 583. The United States has 
no power to levy taxes on the states, or the property of the states,, or the salaries of state 
officers, or any means or agencies whereby the states or their municipalities perform their 
essential functions. TheCollector v. Day, 11 Wall., 113; United States v. Railroad Co., 17 
Wall., 322; Ward v. Maryland, 12 Wall., 418. There is a corresponding and reciprocal 
limitation on the power of the states to tax federal agencies, etc.: McCulloch v..Maryland, 
4 Wheat., 316; The Bank v. the Supervisors, 7 Wall., 26. The state courts decided that it 
was not competent for congress to require writs issued by state courts to be stamped: War¬ 
ren v. Paul, 22 Ind., 279; Jones v. Estate of Keep, 19 Wis , 369; Fifield v. Close, 15 Mich., 
509; Union Bank v. Hill, 3 Cold. (Tenn.), 325; and congress Seems to have accepted these 
decisions by repealing the provisions of the statute which required such stamping. It was 
also intimated in Massachusetts that congress had no power to provide that unstamped con- 
tracts should not be admissible in evidence in the state courts. Carpenter v. Snelling, v7 
Mass., 452. And see note ante , p. xiii. 
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caTe and oversight of the king’s principal secretary of state, (r) On the break¬ 
ing out of the civil war, great confusions and interruptions wore necessarily 
occasioned in the conduct of the letter-office. And, about that time, the out¬ 
line of the present more extended and regular plan seems to have been con¬ 
ceived by Mr. Edmond Prideaux, who was appointed attorney-general to the 
commonwealth after the murder of King Charles. He was chairman of a 
committee in 1642 for considering what rates should beset upon inland letters; 
(a) and afterwards appointed postmaster by an ordinance of both the houses, 
(t) in the execution of which office he first established a weekly conveyance of 
letters into all parts of the nation; (u) thereby saving to the public the charge 
of maintaining postmasters to the amount of 7,000/. per annum. And, his 
own emoluments being probably very considerable, the common council of 
London endeavored to erect another post-office in opposition to his; till checked 
by a resolution of the house of commons, (w) declaring that the office of post¬ 
master is and ought to be in the sole power and disposal of the parliament. 
This office was afterwards farmed by one Manly, in 1654. (x) But, in 1657, a 
regular post-office was erected by the authority of the protector and his par¬ 
liament, (27) upon nearly the same model as has been ever since adopted, and 
with the same rates of postage as continued to the reign of Queen Anne, (y) 
After the restoration a similar office, with some improvements, was established 
by statute 12 Car. II, c. 35, but the rates of letters were altered, and some 
farther regulations added, by the statutes 9 Ann., c. 10 ; 6 Geo. I, c. 21 ; 28 
Geo. II, c. 12 ; 5 Geo. Ill, c. 25; and 7 Geo. Ill, c. 60; and penalties were 
enacted in order to confine the carriage of letters to the public office only, ex¬ 
cept in some few cases: a provision which is absolutely necessary; for nothing 
but *an exclusive right can support an office of this sort: many rival p^onoi 
independent offices would only serve to ruin one another. The privilege *- J 
of letters coming free of postage, to and from members of parliament, was 
claimed by the house of commons, in 1660, when the first legal settlement of 
the present post-office was made; (z) but afterwards dropped (a) upon a pri¬ 
vate assurance from the crown that this privilege should be allowed the mem¬ 
bers. (6) (28) And accordingly a warrant was constantly issued to the post¬ 
master-general, (c) directing the allowance thereof, to the extent of two ounces 
in weight; till at length it was expressly confirmed by statute 4 Geo. Ill, c. 
24; which adds many new regulations, rendered necessary by the great abuses 
crept into the practice of franking; whereby the annual amount of franked 
letters had gradually increased from 23,600/., in the year 1715, to 170,700/., in 
the year 1763. (cZ) There cannot be devised a more eligible method than this 
of raising money upon the subject: for therein both the government and the 

(r) 20 Rym. 429. (*) Com. Journ. 28 Mar. 1842L ( t ) Ibid . 7 Sept. 1644. (tt) I bid, 21 Mar. 1649. 

(w) Ibid. 24 Mar. 1649. (x) Scobell, 358. ( y > Com. Journ. 9 June. 1657. ScobelL 511. 

(*) Com. Journ. 17 Dec. 1660. (a) I bid. 22 Dec. 1660. (6) Ibid. 16 Apr. 1785. 

(c) Ibid. 26 Feb. 1784. (d) Ibid. 28 Mar. 1764. 


(27) The j>ost-offlce is no longer regarded in England as a means of detecting conspiracies. 
Letters passing through the mails may nevertheless be opened on the warrant of the secre¬ 
tary of state, but the occurrence is very rare, and would be sanctioned by public opinion 
only in extreme cases. See May’s Const. Hist., c. 11. No officer in America has a right to 
open letters addressed to other persons and deposited in the post-office 

(28) The following is a statement of the franking privilege as it has existed in the United 
States: 

Previous to 1803 the right to frank letters and documents of any size was possessed by 
the president and vice-president, and by ex-presidents. Members or congress and delegates 
from the territories, the secretary of the senate and clerk of the house of representatives 
might send and receive free letters weighing not over two ounces, and public documents 
not weighing over three pounds. The governors of states might send free the laws, rec¬ 
ords and legislative documents of their states respectively to the governors of other states. 
Cabinet officers, assistant secretaries, commissioners and heads of bureaus, the general-in- 
chief and adjutant general, the superintendent of coast survey, and his assistant, might send 
and receive free official correspondence. 
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people find a mutual benefit. The government acquires a large revenue; and 
the people do their business with greater ease, expedition, and cheapness, than 
they would be able to do if no such tax (and of course no such office) ex¬ 
isted. (29) 

V. A fifth branch of the perpetual revenue consists in the stamp duties, 
which are a tax imposed upon all parchment and paper whereon any legal pro¬ 
ceedings, or private instruments of almost any nature whatsoever, are written; 
and also upon licenses for retailing wines, letting horses to hire, and for cer¬ 
tain other purposes; and upon all almanacks, newspapers, advertisements,cards, 
dice, and pamphlets containing less than six sheets of paper. These imposts 
are very various, according to the nature of the thing stamped, rising gradu¬ 
ally from a penny to ten pounds. This is also a tax which, though in some 
instances it may be heavily felt, by greatly increasing the expense of all mer¬ 
cantile as well as legal proceedings, yet if moderately imposed, is of ser- 
r*o 2 ai y i° e t' 0 the public in general by authenticating ^instruments,and render- 
L J ing it much more difficult than formerly to forge deeds of any standing; 
since, as the officers of this branch of the revenue vary their stamps frequently, 
by marks perceptible to none but themselves, a man that would forge a 
deed of King William’s time, must know and be able to counterfeit the 


The chief clerks in the departments might send free official letters and documents; deputy - 
postmasters, all letters and packages relating to business of their offices; and those whose 
compensation did not exceed $200, might send free all letters written by themselves, and re¬ 
ceive free all letters addressed to themselves, not exceeding one-half ounce in weight. 

Exchange newspapers, magazines, etc., passed free; also all publications entered for 
copyright, which, under Act of 1846, were to be deposited in the library of congress. 

In 1863 the franking privilege was limited to mail matter sent to or from the president 
and vice-president; official communications to or from chiefs of executive departments and 
certain heads of bureaus or chief clerks, a9 well as to the department; correspondence to 
and from senators, representatives (including delegates), the secretary of the senate, the 
clerk of the house; all printed matter issued by authority of congress, and all speeches, pro- 
ceedings, and debates in congress; and all printed matter sent to them. This franking 
privilege to begin with their term of office, and to end with the first Monday of December 
following the expiration of their terms. 

Petitions to congress, and official communications between postmasters on official business, 
and (by Act of 1866) between assessors and collectors, passed free. No papers weighing 
more than four ounces could be franked, except petitions to congress, certain public docu¬ 
ments, seeds, roots, etc. 

By an act which took effect July 1, 1873, the franking privilege was repealed, but It 
was partially restored the following year. The following mail matter may now be carried 
in the mails free. 

1. All public documents printed by order of congress, the Congressional Record, and 
speeches contained therein, franked by members of congress, the secretary of the senate, or 
clerk of the house. 

2. Seeds sent by commissioner of agriculture, or any member of congress, proceeding from 
that office. 

3. All periodicals sent to subscribers within the county when printed. 

4. Letters and packages relating exclusively to business of the United States government, 
mailed only by officers of the same; publications required to be mailed to the librarian of 
congress by copyright law, and letters and parcels mailed by the Smithsonian institu¬ 
tion. 

All these must be covered by specially printed ** penalty ” envelopes or labels. 

All communications to government officers, to and from members of congress, are re¬ 
quired to be prepaid by 6tamps. 

The franking privilege, as above given, is continued to members of congress and dele¬ 
gates from the territories for nine months after the expiration of their terms re¬ 
spectively. 

(29) In 1849 a great experiment was made in Great Britain, by the reduction of postage 
on letters within the United Kingdom to a uniform rate of one penny for a single half ounce, 
and by a proportionate reduction on letters to the colonies, and on books, papers, etc. The 
hope of those who favored this reduction was, that the increase in correspondence in conse¬ 
quence would be so great, that the government would actually be gainer thereby; and this 
hope has been fully justified by the result, for the government is now a large gainer in net 
revenue. Mr. Rowland Hill was the person principally entitled to the credit ox this reform. 
The franking privilege was at the same time abolished. 
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stamp of that date also. In France and some other countries the duty is 
laid on the contract itself, not on the instrument in which it is contained 
(as, w ith us too, besides the stamp on the indentures, a tax is laid by statute 
8 Ann. e. 9, of in the pound, upon every apprentice-fee, if it be 50f. or 
under; and Is. in the pound, if it be a greater sum); but this tends to draw 
the subject into a thousand nice disquisitions and disputes concerning the na¬ 
ture of his contract, and whether taxable or not; in which the farmers of 
the revenue are sure to have the advantage, (e) Our general method answers 
the purposes of the state as well, and consults the ease of the subject much 
better. The first institution of the stamp duties was by statutes 5 and 6 W. 
and M. c. 21, and they have since in many instances been increased to ten times 
their original amount. 

VI. A sixth branch is the duty upon houses and windows. As early as the 
conquest, mention is made in domesday book of fumage or fuage,vulgarly called 
smoke farthings; which were paid by custom to the king for every chimney in 
the house. And we read that Edward the Black Prince (soon after his suc¬ 
cesses in France) in imitation of the English custom, imposed a tax of a florin 
upon every hearth in his French dominions, (f) But the first parliamentary 
establishment of it in England was by statute 13 and 14 Car. II, c. 10 ,whereby 
an hereditary revenue of 2 s. for every hearth, in all houses paying to church 
and poor, was granted to the king forever. And, by subsequent statutes for 
the more regular assessment of this tax, the constable and two other substantial 
inhabitants of the parish, to be appointed yearly (or the surveyor, appointed by 
the crown, together with such constable or other public officer), were once in 
every *year empowered to view the inside of every house in the parish. r*i>nr-i 
But, upon the revolution, by statute 1 W. and M. st. 1 , c. 10 , hearth- *- J 
money was declared to be “ not only a great oppression to the poorer sort, but 
a badge of slavery upon the whole people, exposing every man’s house to be 
entered into, and searched at pleasure, by persons unknown to him; and there¬ 
fore, to erect a lasting monument of their majesties’ goodness in every house 
in the kingdom, the duty of hearth-money was taken away and abolished. n 
This monument of goodness remains among us to this day: but the prospect of 
it was somewhat darkened, when in six years afterwards, by statute 7 Wm.III, 
e. 18, a tax was laid upon alehouses (except cottages) of 2 s. 9 now advanced to 
3 #.per annum , and a tax also upon all windows, if they exceeded nine, in such 
house. Which rates have been from time to time ($r) varied, being now ex¬ 
tended to all windows exceeding six: and power is given to surveyors, appointed 
by the crown, to inspect the outside of houses, and also to pass through any 
house two days in the year, into any court or yard, to inspect the windows 
there. A new duty from 6 d. to Is. in the pound, was also imposed by 
statutes 18 Geo. Ill, c. 20, and 19 Geo. Ill, c. 59, on every dwelling-house 
inhabited, together with the offices and gardens therewith occupied; which 
duty as well as the former, is under the direction of the commissioners of the 
land-tax. 

VTL The seventh branch of the extraordinary perpetual revenue is a duty 
of 21 a. per annum for every male servant retained or employed in the several 
capacities specifically mentioned in the act of parliament, and which almost 
amount to an universality, except such as are employed in husbandry, trade or 
manufactures. This was imposed by statute 17 Geo. Ill, c. 39 , amended by 
19 Geo. Ill, c. 59, and is under the management of the commissioners of the 
land and window tax. 

VIIL An eighth branch is the duty arising from licenses to hackney coaches 
and chairs in London, and the parts adjacent. In 1654 two hundred hackney 
coaches were allowed within London, Westminster, and six miles arouna, 
under the direction of the court of aldermen, (A) By statute 13 and 14 Car. 


M I?‘^ </) Mod.Un. Hist. zrrilL 463. Spelm. Gloss, tit Fuage. 

w) Btat. » Goo. II. c. 8. 81 Geo. II, c. JW. 2 Goo. Ill, c. 8. 0 Geo. Ill, c. 88. (ft) Scobell, 
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II, c. 2, four hundred were licensed; and the money arising thereby was applied 
to repairing the streets, (i) This number was increased to seven hundred by 
statute 5 \V. and M., c. 22, and the duties vested in the crown; and by the 
statute 9 Ann. c. 23, and other subsequent statutes for their government, (j) 
there are now a thousand coaches and four hundred chairs. This revenue is 
r*326l ? overnec * b y commissioners of its own, and *is, in truth, a benefit to 
L -* the subject; as the expense of it is felt by no individual, and its neces¬ 
sary regulations have established a competent jurisdiction whereby a very 
refractory race of men may be kept in some tolerable order. 

IX. The ninth and last branch of the king’s extraordinary perpetual revenue 
is the duty upon offices and pensions; consisting in an annual payment of Is. 
in the pound (over and above all other duties) (k) out of all salaries, fees, and 
perquisites, of offices and pensions payable by the crown, exceeding the value 
of 100/. per annum . This highly popular taxation was imposed by statute 31 
Geo. II, c. 22, and is under the direction of the commissioners of the land-tax. 

The clear net produce of these several branches of the revenue, after all 
charges of collecting and management paid, amounts at present annually to 
about seven millions and three quarters sterling; besides more than two mil¬ 
lions and a quarter raised by the land and malt tax. How these immense sums 
are appropriated is next to be considered. And this is, first and principally, to 
the payment of the interest of the national debt. 

In order to take a clear and comprehensive view of the nature of this national 
debt, it must first be premised, that after the revolution, when our new con¬ 
nexions with Europe introduced a new system of foreign politics, the expenses 
of the nation, not only in settling the new establishment, but in maintaining 
long wars, as principals, on the continent, for the security of the Dutch barrier, 
reducing the French monarchy, settling the Spanish succession, supporting the 
house of Austria, maintaining the liberties of the Germanic body, and other 
purposes, increased to an unusual degree: insomuch that it was not thought 
advisable to raise all the expenses of any one year by taxes to be levied within 
that year, lest the unaccustomed weight of them should create murmurs 
among the people. It was therefore the policy of the times to anticipate the 
revenues of their posterity, by borrowing immense sums for the current service 
of the state, and to lay no more taxes upon the subject than would suffice to pay 
the annual interest of the sums so borrowed: by this means converting 
r * 71 *the [principal debt into a new species of property, transferable from 
L 7 -I one man to another at any time and in any quantity. A system which 
seems to have had its original in the state of Florence, A. D. 1344; which gov¬ 
ernment then owed about 60,000/. sterling; and being unable to pay it, formed 
the principal into an aggregate sum, called metaphorically a mount or bank y 
the shares whereof were transferable like our stocks, with interest at five per 
cent ., the prices varying according to the exigencies of the state. (Z) The 
policy of the English parliament laid the foundation of what is called the 
national debt: for a few long annuities created in the reign of Charles II, will 
hardly deserve that name. And the example then set has been so closely fol¬ 
lowed during the long wars in the reign of Queen Anne, and since, that the 
capital of the national debt (funded and unfunded) amounted, at the close of 

(t) Com. Joum. 14 Feb. 1661. ^ 

(i) 10 Ann. c. 19, $ 158. 12 Qeo. I, c. 15. 7 Geo. in, o* 44. 10 Geo. HI, c. 44. 11 Geo. HI. c. 24, 28. 12 

Geo. Ill, c. 49. ^ , 

(fc) Previous to this, a deduction of Sd. In the pound was charged on all pensions and annuities, and all 
salaries, fees, and wages of all offices of profit granted by or derived from the crown: in order to pay the 
Interest at the rate of three per cent . on one million, which was raised for discharging the debts of the 
civil list, by statutes 7 Geo. I, st. 1, c. 27. 11 Geo. I, c. 17, and 12 Geo. I, c. 2. This million, being charged 

on this particular fund, Is not considered as any part of the national debt. 

(I) Pro tempore, pro epe, pro commodo , minuitur eorum pretium atque augeedt. Are tin. See Mod. Ua. 
Hist xxxvi. Il6. 
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the session in June, 1777, to about an hundred and thirty-six millions: (30) to 
pay the interest of which together with certain annuities for lives and years, 
and the charges of management, amounting annually to upwards of four mil¬ 
lions and three-quarters, the extraordinary revenues just now enumerated 
(excepting only the land-tax and annual malt-tax), are in the first place mort¬ 
gaged, and made perpetual by parliament. Perpetual, I say; but still redeem¬ 
able by the same authority that imposed them: which, if it at any time cau 
pay off the capital, will abolish those taxes which are raised to discharge the 
interest. 

By this means the quantity of property in the kingdom is greatly increased 
in idea, compared with former times; yet, if we coolly consider it, not at all 
increased in reality. We may boast of large fortunes, and quantities of money 
in the funds. But where does this money exist? It exists only in name, in 
paper, in public faith, in parliamentary security; and that is undoubtedly suf¬ 
ficient for the creditors of the public to rely on. But then what is the pledge 
which the public faith has pawned for the security of these debts ? The land, 
the trade, and the personal industry of the subject; from which the money 
must arise that supplies the several taxes. In these, therefore, and these only, 
the property of the public ^creditors does really and intrinsically exist; r* 2g -. 
and of course the land, the trade, and the personal industry of individ- *- -» 

uals, are diminished in their true value just so much as they are pledged to 
answer. If A.’s income amounts to 100£ per annum; and he is so far 
indebted to B. that he pays him 50£ per annum for his interest; one-half the 
value of A.’s property is transferred to B., the creditor. The creditor’s prop¬ 
erty exists in the demand which he has upon the debtor, and nowhere else; and 
the debtor is only a trustee to his creditor for one-half of the value of his 
income. In short, the property of a creditor of the public consists in a certain 
portion of the national taxes: by how much therefore he is the richer, by so 
much the nation, which pays these taxes, is the poorer. 

The only advantage that can result to the nation from public debts is the 
increase of circulation, by multiplying the cash of the kingdom, and creating a 
new species of currency, assignable at any time and in any quantity; always 
therefore ready to be employed in any beneficial undertaking, by means of this 
its transferable quality, and yet producing some profit even when it lies idle and 
unemployed. A certain proportion of debt seems therefore to be highly useful 
to a trading people; but what that proportion is, it is not for me to determine. 
Thus much is indisputably certain, that the present magnitude of our national 
incumbrances very far exceeds all calculations of commercial benefit, and is 
productive of the greatest inconveniences. For, first, the enormous taxes that 
are raised upon the necessaries of life for the payment of the interest of this 
debt, are a hurt both to trade and manufactures, by raising the price as well 
of the artificer’s subsistence as of the raw material, and of course in a much 
greater proportion, the price of the commodity itself. Nay, the very increase 
of paper circulation itself, when extended beyond what is requisite for com¬ 
merce or foreign exchange, has a natural tendency to increase the price of 
provisions as well as of all other merchandize. For, as its effect is to multi¬ 
ply the cash of the kingdom, and this to such an extent that much must remain 
unemployed, that cash (which is the ^universal measure of the respec- r*qnoi 
tive values of all other commodities) must necessarily sink in its own t * J 
value, (m) and everything grow comparatively dearer. Secondly, if part of 
this debt be owing to foreigners, either they draw out of the kingdom annu¬ 
ally a considerable quantity of specie for the interest, or else it is made an 

(m) See page 276. 


(80) The national debt at important periods has been as follows: In 1755, £72.289,000; in 
OTO 74?’ 1776 ' £123 ’ 964 '°°°> iQ 1786 > £241,145,000; in 1865, £816,352,974; in 1879, £778,- 
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argument to grant them unreasonable privileges, in order to induce them to 
reside here. Thirdly, if the whole be owing to subjects only, it is then 
charging the active and industrious subject, who pays his share of the taxes, 
to maintain the indolent and idle creditor who receives them. Lastly, and 
principally, it weakens the internal strength of a state, by anticipating those 
resources which should be reserved to defend it in case of necessity. The 
interest we now pay for our debts would be nearly sufficient to maintain any 
war that any national motives could require. And if our ancestors in King 
William’s time had annually paid, so long as their exigencies lasted, even a less 
sum than we now annually raise upon their accounts, they would in the time 
of war have borne no greater burdens than they have bequeathed to and 
settled upon their posterity in time of peace, and might have been eased the 
instant the exigence was over. 

The respective produces of the several taxes before mentioned were originally 
separate and distinct funds, being securities for the sums advanced on each 
several tax, and for them only. I3ut at last it became necessary, in order to 
avoid confusion, as they multiplied yearly, to reduce the number of these sepa¬ 
rate funds, by uniting and blending them together; superadding the faith of 
parliament for the general security of the whole. So that there are now only 
three capital funds of any account, the aggregate fund, and the general fund, 
so called from such union and addition; and the south sea fund, being the pro¬ 
duce of the tares appropriated to pay the interest of such part of the national 
debt as was advanced by that company and its annuitants. Whereby the 
separate funds, which were thus united, are become mutual securities for each 
other; and the whole produce of them, thus aggregated, liable to pay such 
r *qo n i interest or annuities as were ^formerly charged upon each distinct 
L J fund; the faith of the legislature being moreover engaged to supply 
any casual deficiencies. (31) 

The customs, excises, and other taxes, which are to support these funds, 


depending upon contingencies, upon exports, imports, and consumptions, must 
necessarily be of a very uncertain amount; but though some of them have 
proved unproductive, and others deficient, the sum total hath always been con¬ 
siderably more than was sufficient to answer the charge upon them. The surpluses 
therefore of the three great national funds, the aggregate, general, and south 
sea funds, over and above the interest and annuities charged upon them, are 
directed, by statute 3 Geo. I, o. 7, to be carried together, and to attend the 
disposition of parliament; and are usually denominated the sinking fund, be¬ 
cause originally destined to sink and lower the national debt. To this have 
been since added many other entire duties, granted in subsequent years; and 
the annual interest of the sums borrowed on their respective credits is charged 
on and payable out of the produce of the sinking fund. However, the net 
surpluses and savings, after all deductions paid, amount annually to a very 
considerable sum. For, as the interest on the national debt has been at several 
times reduced, (by the consent of the proprietors, who had their option either 
to lower their interest or be paid their principal,) the savings from the appro¬ 
priated revenues came at length to be extremely large. This sinking fund is 
the last resort of the nation; its only domestic resource on which must chiefly 
depend all the hopes we can entertain of ever discharging or moderating our 
incumbrances. And therefore the prudent and steady application of the large 
sums now arising from this fund, is a point of the utmost importance, and well 
worthy the serious attention of parliament; which was thereby enabled, in the 
year 1765, to reduce above two millions sterling of the public debt; and several 
additional millions in several succeeding years. 


(31) The gross revenue of Great Britain for the year ending March 31, 1879, was £83,- 
115,972, as follows: Customs, £20,316,000; excise and stamps, £38,070,000; land tax and 
house duty, £2,720,000; property and income tax, £8,710,000; post-office, £6,240,000; tele¬ 
graphs, £l,335,000; miscellaneous sources, £5,724,972. The expenditures were £85,399,000. 
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But, before any part of the aggregate fund (the surpluses whereof are one of 
the chief ingredients that form the sinking *fund) can be applied to r 1 
diminish the principal of the public debt, it stands mortgaged by par- 
liament to raise an annual sum for the maintenance of the king’s household 
and the civil list. For this purpose, in the late reign, the produce of certain 
branches of the excise and customs, the post-office, the duty on wine licenses, 
the revenues of the remaining crown lands, the profits arising from courts of 
justice, (which articles include all the hereditary revenues of the crown,) and 
also a clear annuity of 120 , 000 /. in money, were settled on the king for life, 
for the support of his majesty’s household, and the honor and dignity of the 
crown. And, as the amount of these several branches was uncertain, (though 
in the last reign they were computed to have sometimes raised almost a million,) 
if they did not arise annually to 800,000/. the parliament engaged to make up 
the deficiency. But his present majesty having, soon after his accession, spon¬ 
taneously signified his consent that his own hereditary revenues might be so 
disposed of as might best conduce to the utility and satisfaction of the public: 
and, having graciously accepted the limited sum of 800,000/. per annum for 
the support of his civil list, the said hereditary and other revenues were carried 
into and made a part of the aggregate fund, and the aggregate fund was 
charged, (n) with the payment of the whole annuity to the crown of 800,000/., 
which, being found insufficient, was increased in 1777 to 900,000/. per annum . 
Hereby the revenues themselves, being put under the same care and manage¬ 
ment as the other branches of the public patrimony, produced more, and are 
better collected, than heretofore; and the public is still a gainer of near 100 ,- 
000 /. per annum by this disinterested conduct of his majesty. The civil list, 
thus liquidated, together with the four millions and three-quarters interest of 
the national debt, and more than two millions produced from the sinking fund, 
make up the seven millions and three-quarters per annum y net money, which 
were before 6 tated to be the annual produce of our perpetual taxes; besides 
the immense, though uncertain, sums arising from the annual taxes on land 
and malt, but which at an average *may be calculated at more than [-* 000-1 
two millions and a quarter; and, added to the preceding sum, make *- ^ 

the clear produce of the taxes (exclusive of the charge of collecting) which 
are raised yearly on the people of this country, amount to about ten millions 
sterling. 

The expenses defrayed by the civil list are those that in any shape relate to 
civil government; as the expenses of the royal household; the revenues allotted 
to the judges, previous to the year 1758; all salaries to officers of state, and 
every of the king’s servants; the appointments to foreign ambassadors; the 
maintenance of the queen and royal family; the king’s private expenses, or 
privy purse; and other very numerous outgoings, as secret service money, pen¬ 
sions, and other bounties; which sometimes have so far exceeded the revenues 
appointed for that purpose, that application has been made to parliament to 
discharge the debts contracted on the civil list; as particularly m 1724, when 
one million ( 0 ) was granted for that purpose by the statute 11 Geo. I, c. 17, 
and in 1769 and 1777, when half a million and 600,000/. were appropriated to 
the like uses by the statutes 9 Geo. Ill, c. 34, and 17 Geo. Ill, c. 47 . 

The civil list is indeed properly the whole of the king’s revenue in his own 
distinct capacity; the rest being rather the revenue of the public or its credit¬ 
ors, though collected and distributed again in the name and by the officers of 
the crown; it now standing in the same place as the hereditary income did 
formerly; and, as that has gradually diminished, the parliamentary appoint¬ 
ments have increased. The whole revenue of Queen Elizabeth did not amount 
to more than 600,000/. a year; (p) that of King Charles I, was (< 7 ) 800,000/., 
and the revenue voted for King Charles II, was (r) 1 , 200 , 000 /,, though com- 



8(at. 1. Geo. m, c. 1. 
Com. Jour. 4 Sept. 1060. 


(o) &ee 827. 


(p) Lord Olar, Continuation. 168. 
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plaints were made (in the first years at least) that it did not amount to so 
much. (s) But it must be observed, that under these sums were included all 
manner of public expenses; among which Lord Clarendon, in his speech to par¬ 
liament, computed that the charge of the navy and land forces amounted 
[*3331 annuall y t0 800,000/, which was ten times *more than before the former 
L -* troubles. (2) The same revenue, subject to the same charges, was 
settled on King James II; (u) but, by the increase of trade and more frugal 
management, it amounted on an average to a million and a half per annum , 
(besides other additional customs, granted by parliament, (u) which produced 
an annual revenue of 400,000/.) out of which his fleet and army were main¬ 
tained at the yearly expense of (w) 1,100,000/. After the revolution, when the 
parliament took into its own hands the annual support of the forces, both 
maritime and military, (32) a civil list revenue was settled on the new king and 
queen, amounting, with the hereditary duties, to 700,000/. per annum; (x) and 
the same was continued to Queen Anne and King George I. (y) That of King 
George II, we have seen, was nominally augmented to (z) 800,000/., and in fact 
was considerably more; and that of his present majesty is avowedly increased 
to the limited sum of 900,000/. And upon the whole it is doubtless much 
better for the crown, and also for the people, to have the revenue settled upon 
the modern footing rather than the ancient. For the crown, because it is more 
certain, and collected with greater ease; for the people, because they are now 
delivered from the feudal hardships, and other odious branches of the preroga¬ 
tive. And though complaints have sometimes been made of the increase of 
the civil list, yet if we consider the sums that have been formerly granted, the 
limited extent under which it is now established, the revenues and prerogatives 
given up in lieu of it by the crown, the numerous branches of the present royal 
family, and, above all, the diminution of the value of money, compared with 
what it was worth in the last century, we must acknowledge these complaints to 
be void of any rational foundation; and that it is impossible to support that 
dignity, which a king of Great Britain should maintain, with an income in any 
degree less than what is now established by parliament. 

r*rul *This Amishes our inquiries into the fiscal prerogatives of the king, or 
*- J his revenue, both ordinary and extraordinary. We have therefore now 
chalked out all the principal outlines of this vast title of the law, the supreme 
executive magistrate, or the king’s majesty, considered in his several capacities 
and points of view. But, before we entirely dismiss this subject, it may not 
be improper to take a short comparative review of the power of the executive 
magistrate, or prerogative of the crown, as it stood in former days, and as it 
stands at present. And we cannot but observe, that most of the laws for as¬ 
certaining, limiting, and restraining this prerogative have been made within 
the compass of little more than a century past; from the petition of right in 3 
Car. I, to the present time. So that the powers of the crown are now to all ap¬ 
pearance greatly curtailed and diminished since the reign of King James the 
First; particularly by the abolition of the star chamber and high commission 
courts in the reign of Charles the First, and by the disclaiming of martial law, 
and the power of levying taxes on the subject, by the same prince; by the dis¬ 
use of forest laws for a century past; and by the many excellent provisions 


f 


») Com. Journ. 4 Jon. 1663. Lord Clar. Continuation, 163. 

t) Lord Clar. 165. (v) Stat. 1 Jac. II, o. 1. (v) I bid. C. S and 4. 

u>) Com. Joum. 1 Mar., 20 Mar. 1688. (x) Ibid. 14 Mar. 1701. 

y) Ibid. 17 Mar. 1701, 11 Aug. 1714. (z) Stat. 1 Geo. II, c. 1. 


(32) It has been a settled principle of the government from the time of Charles II to this 
day that parliamentary grants are to be appropriated by the parliament itself, and can only 
be applied by the treasury officers according to the appropriations. The same principle is 
incorporated, in the constitutional law of the United States, in the clause that No money 
shall be drawn from the treasury but in consequence of appropriations made by law.” Art, 
1, % 9, cl. 7. 
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enacted under Charles the Second, especially the abolition of military tenures, 

S urveyance, and pre-emption, the habeas corpus act and the act to prevent the 
isoontiuuanco of parliaments for above three years; and since the revolution, 
by the strong and emphatical words in which our liberties are asserted in.the 
bill of rights and act of settlement; by the act for triennial, since turned into 
septennial, elections; by the exclusion of certain officers from the house of com- 
mons; by rendering the seats of the judges permanent,and their salaries liberal 
and independent; and by restraining the king’s pardon from obstructing par¬ 
liamentary impeachments. Besides all this, if we consider how the crown is 
impoverished and stripped of all its ancient revenues, so that it must greatly rely 
ou the liberality of parliament for its necessary support and maintenance, we 
may perhaps ba led to think that the balance is inclined pretty strongly to the 
popular scale, and that the executive magistrate has neither independence nor 
power enough left to form that check upon the lords and commons which the 
founders of our constitution intended. 

♦But on the other hand, it is to be considered that every prince, in the r*g 35 > 
first parliament after his accession, has by long usage a truly royal ad- L * 
dition to his hereditary revenue settled upon him for his life; and has never 
any occasion to apply to parliament for supplies, but. upon some public neces¬ 
sity of the whole realm. This restores to him that constitutional independence 
which at his first accession seems, it must be owned, to be wanting. And 
then, with regard to power, we may find perhaps that the hands of govern¬ 
ment are at least sufficiently strengthened; and that an English monarch is now 
in no danger of being overborne by either the nobility or the people. The in¬ 
struments of power are not perhaps so open and avowed as they formerly 
were, and therefore are the less liable to jealous and invidious reflections, but 
they are not the weaker upon that account. In short, our national debt and 
taxes (besides the inconveniences before mentioned) have also in their natural 
consequences thrown such a weight of power into the executive scale of gov¬ 
ernment as we cannot think was intended by our patriot ancestors, who glori¬ 
ously struggled for the abolition of the then formidable parts of the preroga¬ 
tive, and, by an unaccountable want of foresight, established this system in 
their stead. The entire collection and management of so vast a revenue,being 
placed in the hands of the crown, have given rise to such a multitude of new 
officers created by and removable at the royal pleasure, that they have extended 
the influence of government to every corner of the nation. Witness the com¬ 
missioners and the multitude of dependents on the customs, in every port of the 
kingdom; the commissioners of excise, and their numerous subalterns, in every 
inland district; the post-masters, and their servants, planted in every town,and 
upon every public road: the commissioners of the stamps, and their distribu¬ 
tors, which are'full as scattered, and full as numerous; the officers of the salt 
duty, which, though a species of excise, and conducted in the same manner, are 


yet made a distinct corps from the ordinary managers of that revenue; the 
surveyors of houses and windows; the receivers of the land-tax; the managers 
of lotteries, (33) and the commissioners of hackney coaches; all which , 

*are either mediately or immediately appointed by the crown, and re- ■* J 
movable at pleasure, without any reason assigned: these, it requires but little 
penetration to see, must give that power on which they depend for subsistence 
an influence most amazingly extensive. To this may be added the frequent op¬ 
portunities of conferring particular obligation, by preference in loans, subscrip¬ 
tions, tickets, remittances, and other money transactions, which will greatly in- 


CSS) Lotteries are now abolished. The sentiment of the present time i 9 that they have de¬ 
moralizing influence upon the people, and though they were formerly tolerated in the 
United States, and sometimes made use of to raise money for important public purposes, 
they are now very generally prohibited in the several states. Kentucky and Louisiana ara 
exceptions, but not likely long to remain so. 

VoL. I.—27 
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crease this influence; and that over those persons whose attachment,on account 
of their wealth,is frequently the most desirable. All this is the natural,though 
perhaps the unforeseen, consequence of erecting our funds of credit, and to sup¬ 
port them, establishing our present perpetual taxes: the whole of which is en¬ 
tirely new since the restoration in 1660, and by far the greatest part since the 
revolution in 1688. And the same may be said with regard to the officers in 
our numerous army, and the places which the army has created. All 
which put together, give the executive power so persuasive an energy 
with respect to the persons themselves, and so prevailing an interest with 
their friends and families, as will amply make amends for the loss of external 
prerogative. 

But, though this profusion of offices should have no effect on individuals, 
there is still another newly acquired branch of power; and that is, not 
the influence only, but the force of a disciplined army: paid indeed ulti¬ 
mately by the people, but immediately by the crown: raised by the crown, 
officered by the crown, commanded by the crown. They are kept on foot, 
it is true, only from year to year, and that by the power of parliament; 
but during that year they must, by the nature of our constitution,if raised 
at all, be at the absolute disposal of the crown. And there need but few words 
to demonstrate how great a trust is thereby reposed in the prince by his 
people; a trust that is more than equivalent to a thousand little troublesome 
prerogatives. 

Add to all this, that, besides the civil list, the immense revenue of almost 
seven millions sterling which is annually paid to the creditors of the public,or 
[■*8871 can ’^ e 6 to the sinking *fund, is first deposited in the royal exchequer, 
J and thence issued out to the respective officers of payment. This 
revenue the people can never refuse to raise, because it is made perpetual by 
act of parliament; which also, when well considered, will appear to be a trust of 
great delicacy and high importance. 

Upon the whole, therefore, I think it is clear, that whatever may have be¬ 
come of the nomitial 9 the real power of the crown has not been too far weakened 
by any transactions in the last century. Much is indeed given up; but much 
is also acquired. The stern commands of prerogative have yielded to the 
milder voice of influence; the slavish and exploded doctrine of non-resistance 
has given way to a military establishment by law; and to the disuse of parlia¬ 
ments has succeeded a parliamentary trust of an immense perpetual revenue. 
When, indeed by the free operation of the sinking fund, our national debts 
shall be lessened; when the posture of foreign affairs, and the universal intro¬ 
duction of a well-planned and national militia, will suffer our formidable army 
to be thinned and regulated; and when, in consequence of all, our taxes shall 
be gradually reduced; this adventitious power of the crown will slowly and 
imperceptibly diminish, as it slowly and imperceptibly rose. But till that shall 
happen, it will be our especial duty, as good subjects and good Englishmen, to 
reverence the crown, and yet guard against corrupt and servile influence from 
those who are intrusted with its authority; to be loyal, yet free; obedient, and 
yet independent; and, above everything, to hope that we may long, very long, 
continue to be governed by a sovereign who, in all those public acts that have 
personally proceeded from himself, hath manifested the highest veneration 
for the free constitution of Britain; hath already in more than one instance re¬ 
markably strengthened its outworks; and will, therefore, never harbour a 
thought, or adopt a persuasion, in any the remotest degree detrimental to pub¬ 
lic liberty. 
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OF SUBORDINATE MAGISTRATES. 


In a former chapter of these Commentaries (a) we distinguished magistrates 
into two kinds: supreme, or those in whom the sovereign power of the state 
resides; and subordinate, or those who act in an inferior secondary sphere. 
We have hitherto considered the former kind only: namely, the supreme legis¬ 
lative power or parliament, and the supremo executive power, which is the 
king: and are now to proceed to inquire into the rights and duties of the 
principal subordinate magistrates. 

And herein we are not to investigate the powers and duties of his majesty’s 
great officers of state, the lord treasurer, lord chamberlain, the principal secre¬ 
taries, or the like; because I do not know that they are, in that capacity, in 
any considerable degree the object of our laws, or have any very important 
share of magistracy conferred upon them: except that the secretaries of state 
are allowed the power of commitment, in order to bring offenders to trial. (£) 
Neither shall I here treat of the office and authority of the lord chancellor, or 
the other judges of the superior courts of justice; because they will find a 
more proper place in the third part of these Commentaries. Nor shall I enter 
into any minute disquisitions with regard to the rights and dignities of mayors 
and *aldermen, or other magistrates of particular corporations; because r+oog-i 
these are mere private and strictly municipal rights, depending entirely *- ^ 

upon the domestic constitution of their respective franchises. But tne magis¬ 
trates and officers, whose rights and duties it will be proper in this chapter to 
consider, are such as are generally in use, and have a jurisdiction and authority 
dispersedly throughout the kingdom: which are, principally, sheriffs, coroners, 
justices of the peace, constables, surveyors of highways, and overseers of the 
poor. In treating of all which I shall inquire into, first, their antiquity and 
original; next, the manner in which they are appointed and may be removed; 
and, lastly, their rights and duties. And first of sheriffs. 

I. The sheriff is an officer of very great antiquity in this kingdom, his name 
being derived from two Saxon words, ICIJI© 3©]ieya, the reeve, bailiff, or officer 
of the shire. He is called in Latin, vice-comes, as being the deputy of the earl 
or comes; to whom the custody of the shire is said to have been committed at 
the first division of this kingdom into counties. But the earls in process of 
time, by reason of their high employments and attendance on the king’s per¬ 
son, not being able to transact the business of the county, were delivered of 
that burden: (c) reserving to themselves the honour, but the labour was laid 
on the sheriff. So that now the sheriff does all the king’s business in the 
county; and though he be still called vice-comes, yet he is entirely independent 
of, and not subject to, the earl; the king, by his letters patent committing cue- 
todiam comitatus to the sheriff, and him alone. 

Sheriffs were formerly chosen by the inhabitants of the several counties. In 
confirmation of which it was ordained by statute 28 Edw. I, st. 3, c. 8, that the 
people should have election of sheriffs in every shire where the shrievalty is 
not of inheritance. For anciently in some counties the sheriffs were heredi¬ 
tary; as I apprehend they were in Scotland till the statute 20 Geo. II, c. 43; 
and still continue in the county of Westmoreland to this day; *the city r*qj n -» 
of London having also the inheritance of the shrievalty of Middlesex *- ® J 
vested in their body by charter. ( d) The reason of these popular elections is 
assigned in the same statute, c. 13, “that the commons might choose such aa 

\ 


,a) Ch. U. p. 148. (b) 1 Leon. 78. 

,e) Dalton of Sheriff!, c. 1. 


2 Leon. 178. Comb. 143. 6 Mod. 84. Salk. 847. Garth. 881. 
(d) 3 Eep. 72. 
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would not be & burden to them.” And herein appears plainly a strong traoo 
of the democratical part of our constitution; in which form of government it 
is an indispensable requisite, that the people should choose their own magis* 
trates. (e) This election was in all probability not absolutely vested in the 
commons, but required the royal approbation. For, in the Gothic constitution, 
the judges of the county courts (which office is executed by our sheriff) were 
elected by the people, but confirmed by the king; and the form of their elec¬ 
tion was thus managed, the people, or incolce territorii , chose twelve electors, 
and they nominated three persons, ex quibus rex unum conjirmabat . (/) But 
with us in England these popular elections, growing tumultuous, were put an 
end to by the statute 9 Edw. II, st. 2, which enacted that [the sheriffs should 
from thenceforth be assigned by the chancellor, treasurer and the judges, as 
being persons in whom the same trust might with confidence be reposed. By 
statutes 14 Edw. Ill, st. 1, c. 7, 23 Hen. VI, c. 7, and 21 Hen. VIII, c. 20, the chan¬ 
cellor, treasurer, president of the king’s council, chief justices, and chief baron 
are to make this election; and that on the morrow of All Souls, in the exche¬ 
quer. And the king’s letters patent, appointing the new sheriffs, used com¬ 
monly to bear date the 6th day of November, (g) The statute of Cambridge, 
12 Ric. H, c. 2, ordains, that the chancellor, treasurer, keeper of the privy seal, 
steward of the king’s house, the king’s chamberlain, clerk of the rolls, the jus¬ 
tices of the one bench and the other, barons of the exchequer, and all others 
that shall be called to ordain, name, or make justices of the peace, sheriffs , 
and other officers of the king, shall be sworn to act indifferently, and to appoint 
no man that sueth either privily or openly to be put in office, but such only as 
they shall judge to be the best and most sufficient. And the custom now is 
r*3411 ( an( ^ ^ as been at least *ever since the time of Fortescue, (A) who was 
*- J chief justice and chancellor to Henry the Sixth) that all the judges, 
together with the other great officers and privy councillors, meet in the exche¬ 
quer on the morrow of All Souls yearly, (which day is now altered to the morrow 
of St. Martin by the last act for abbreviating Michaelmas term,) and then and 
there the judges propose three persons, to be reported (if approved of) to the 
king, who afterwards appoints one of them to be sheriff. (1) 

This custom, of the twelve judges proposing three persons, seems borrowed from 
the Gothic constitution before mentioned; with this difference, that among the 
Goths the twelve nominors were first elected by the people themselves. And 
this usage of ours at its first introduction, I am apt to believe, was founded 
upon some statute, though not now to be found among our printed laws; first, 
because it is materially different from the direction of all the statutes before 
mentioned; which it is hard to conceive that the judges would have counten¬ 
anced by their concurrence, or that Fortescue would have inserted in his book, 
unless by the authority of some statute: and also, because a statute is expressly 
referred to in the record, which Sir Edward Coke tells us, (i) he transcribed 


t) Montesq. Sp. L. b. 8. o. 8. 
) Stat. 18 Edw. IV, c. 1. 


(/) Stlernh. de jure Gfoth. 1 1, c. 8. 
(h) De L, L. 0.84. (t) 2 Inst. 559. 


(I) The following is the present mode of appointing the sheriffs; On the morrow of St. 
Martin (12th November), the lord chancellor, first lord of the treasury and chancellor of the 
exchequer, and the judges of the superior courts of the common law t meet in the exche¬ 
quer chamber, the chancellor of the exchequer presiding. The judges then report the 
names of three fit persons in each county, and of these the first on the list is chosen, unless 
he assigns good reasons for exemption. The list thus made is again considered at a meet¬ 
ing of the cabinet held on the morrow of Purification (3d February), at the president of 
the council's, and attended by the clerks of the council, when the excuses of the parties 
nominated are again examined, and the names are finally determined on for approval of the 
queen, who, at a meeting of the privy council, pierces the parchment with a punch opposite 
the name of the person selected for each county; and hence has arisen the expression of 
“ pricking the sheriffs.” The judges annually add to their lists the requisite number, by in¬ 
serting those recommended by the retiring sheriff. 

In Westmoreland the office of sheriff is hereditary in the family of the Earl of Thanet, 
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from tbo council book of 3 March, 34 Henry VI, and which is in substance as 
follows. The king had of his own authority appointed a man sheriff of Lin¬ 
colnshire, which office he refused to take upon him; whereupon the opinions 
of the judges were taken what should be done in this behalf. And the two 
chief justices. Sir John Fortescue and Sir John Prisot, delivered the unanimous 
opinion of them all: “ that the king did an error when he made a person sheriff, 
that was not chosen and presented to him according to the statute ; that the 
person refusing was liable to no fine for disobedience, as if he had been one of 
the three persons chosen according to the tenor of the statute; that they 
would advise the king to have recourse to the three persons that were chosen 
according to the statute , or that some other thrifty man be entreated to occupy 
the office for this year; and that, the next year, to eschew such inconveniences, 
the order of the statute in this behalf made be observed.” But notwithstand¬ 
ing this unanimous resolution of *all the judges of England thus [-*0401 
entered in the council book, and the statute 34 and 35 Hen. VIII, c. ^ -* 

26, § 61, which expressly recognizes this to be the law of the land, some of 
our writers (j) have affirmed, that the king, by his prerogative, may name 
whom he pleases to be sheriff, whether chosen by the judges or no. This is 
grounded on a very particular case in the fifth year of Queen Elizabeth, when, 
by reason of the plague, there was no Michaelmas term kept at Westminster; 
so that the judges could not meet there in crastino animarum to nominate the 
sheriffs : whereupon the queen named them herself, without such previous 
assembly, appointing for the most part one of the two remaining in the last 
year’s list. (k) And this case, thus circumstanced, is the only authority in our 
books for the making these extraordinary sheriffs. It is true, the reporter 
adds, that it was held that the queen by her prerogative might make a sheriff 
without the election of the judges, non obstante aliquo statuto in contrarium; 
but the doctrine of non obsta?ite y s , which sets the prerogative above the laws, 
was effectually demolished by the bill of rights at the revolution, and abdicated 
Westminster-hall when King James abdicated the kingdom. However, it must 
be acknowledged, that the practice of occasionally naming what are called 
pocket-sheriffs, by the sole authority of the crown, hath uniformly continued to 
the reign of his present majesty; in which, I believe, few, (if any) compulsory 
instances have occurred. 

Sheriffs, by virtue of several old statutes, are to continue in their office no 
longer than one year; and yet it hath been said (£) that a sheriff may be 
appointed durante bene placito y or during the king’s pleasure; and so is the 
form of the royal writ, (m) Therefore, till a new sheriff be named his office 
cannot be determined, unless by his own death, or the demise of the king; in 
which last case it was usual for the successor to Bend a new writ to the old 
sheriff; (rc) but now by statute 1 Ann. st. 1 , c. 8 , all officers appointed by the 
*preceding king may hold their offices for six months after the king’s 1*0401 
demise, unless sooner displaced by the successor. We may farther L -* 
observe, that by statute 1 Ric. II, c. 11 , no man that has served the office of 
sheriff for one year, can be compelled to serve the same again within three 
years after. 

We shall find it is of the utmost importance to have the sheriff appointed 
according to law, when we consider his power and duty. These are either as 
a judge, as the keeper of the king’s peace, as a ministerial officer of the superior 
courts of justice, or as the king’s bailiff. 

In his judicial capacity lie is to hear and determine all causes of forty shil¬ 
lings value and under, in his county court, of which more in its proper place; 
and he has also a judicial power in divers other civil cases, (o) He is likewise 
to decide the elections of knights of the shire, (subject to the control of the 


(j) Jenkins, 229. 
t») Dalt. of Sheriffs, 7. 


(k) Dyer, 226. 


(0 4 Rep. 32. 
(o) Dalt. c. 4. 


(m) Dalt. of Sheriffs, fi» 
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house of commons), of coroners, and of verderors; to judge of the qualification 
of voters (4) and to return such as he shall determine to be duly elected. 

As the keeper of the king’s peace, both by common law and special com¬ 
mission, he is the first man in the county, and superior in rank to any noble¬ 
man therein, during his office, (p) He may apprehend, and commit to prison, 
all persons who break the peace, or attempt to break it; and may bind any 
one in a recognizance to keep the king’s peace. He may, and is bound ex 
officio to pursue, and take all traitors, murderers, felons, and other misdoers, 
and. commit them to gaol for safe custody. He is also to defend his county 
against any of the king’s enemies when they come into the land; and for this 
purpose, as well as for keeping the peace and pursuing felons, he may com¬ 
mand all the people of his county to attend him; which is called the posse 
comitatus , or power of the county: (y) and this summons every person above 
fifteen years old, and under the degree of a peer, is bound to attend upon 
[*3441 W2Lrnin Sj M *under pain of fine and imprisonment. ($) But though 
J the sheriff is thus the principal conservator of the peace in his county, 
yet by the express directions of the great charter, ( t) he, together with the con¬ 
stable, coroner, and certain other officers of the king, are forbidden to hold any 
pleas of the crown, or, in other words, to try any criminal offence. For it 
would be highly unbecoming, that the executioners of justice should be also 
the judges; should impose, as well as levy, fines and amercements; should one 
day condemn a man to death, and personally execute him the next. Neither 
may he act as an ordinary justice of the peace during the time of his office: ( u ) 
for this would be equally inconsistent; he being in many respects the servant 
of the justices. 

In his ministerial capacity the sheriff is bound to execute all process issuing 
from the king’s courts of justice. (5) In the commencement of civil causes, he 
is to serve the writ, to arrest, and to take bail; when the cause comes to trial, 
he must summon and return the jury; when it is determined, he must see the 
judgment of the court carried into execution. In criminal matters, he also 
arrests and imprisons, he returns the jury, he has the custody of the delinquent, 
and he executes the sentence of the court, though it extend to death itself. 

As the king’s bailiff, it is his business to preserve the rights of the king 
within his bailiwick; for so his county is frequently called in the writs; a word 
introduced by the princes of the isorman line; in imitation of the French, 
whose territory is divided into bailiwicks, as that of England into counties, (w) 
He must seize to the king’s use all lands devolved to the croWn by attainder or 
escheat; must levy all fines and forfeitures; must seize and keep all waifs, 
wrecks, estrays, and the like, unless they be granted to some subject; and 
must also collect the king’s rents within the bailiwick, if commanded by pro¬ 
cess from the exchequer, (a?) 

r * .. *To execute these various offices, the sheriff has under him many in¬ 
i' -* ferior officers; an under-sheriff, bailiffs, and gaolers; who must neither 
buy sell, nor farm their offices, on forfeiture of 500J. (y) 

( p) 1 Roll. Rep. 237. (a) Balt. c. 95 (r) Lamb. Elren. 815. (t) 8tat. Hen. V, c. 8. 

( f ) Cap . 17. (u) Stat. f Mar. at. 2. o, 8. ( 10 ) Fortesc. de L. L. c. 24. (x) Dalt. c. 9. 

(y) Stat. 8 Geo. I* c. 15. 

(4) This duty no longer devolves upon the sheriff. 

(5) Although a sheriff iB not, in general, to dispute the authority of the court of which he 
Is an officer, yet if the court should assume to act in a case in which it had no jurisdiction, 
he could not be made liable for refusing to serve the process. Earl v. Camp, 16 Wend., 
662; Davis v. Wilson, 65 Ill., 525; Loomis v. Wheeler. 21 Wis., 271. Indeed, if a sheriff 
should seize property on a writ issued by a court without jurisdiction of the case, he could 
not, under his writ, defend his possession of the property as against replevin by the true 
owner. Beach v. Botsford. 1 Doug. (Mich.), 199. But an officer, in an action of trespass, 
is protected by process which, on its face, apprises him of no defect of authority in the 
court issuing it. Fox v. Wood, 1 Rawle, 143; Ortman v. Greenman, 4 Mich., 291 ; Foster v. 
Pettibone, 20 Barb., 850; Brown v. Mason, 40 Vt., 157; Chase v. Ingalls, 97 Mass., 524; 
Watson v. Watson, 9 Conn., 140; Cunningham v. Mitchell, 67 Penn. St., 78; Nowell v. 
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The under-sheriff usually performs all the duties of the office; a very few 
onlv excepted, where the personal presence of the high sheriff is necessary. 
But no umler-sheriff shall abide in his office above one year; (z) and if he does, 
by statute 23 lien. VI, c. 8, he forfeits 200£, a very large penalty in those early 
davs. And no under-sheriff or sheriff’s officer shall practice as an attorney, 
during the time he continues in such office: (a) (6) for this would be a great 
inlet to partiality and oppression. But these salutary regulations are shame¬ 
fully evaded, by practicing in the names of other attorneys, and putting in 
sham deputies by way of nominal under-sheriffs; by reason of which, says Dal¬ 
ton, (6) the under-sheriffs and bailiffs do grow so cunning in their several 
places, that they are able to deceive and, it may well be feared, that many of 
them do deceive, both the king, the high-sheriff, and the county. 

Bailiffs, or sheriffs officers, are either bailiffs of hundreds, or special bailiffs. 
Bailiffs of hundreds are officers appointed over those respective districts by the 
sheriffs, to collect fines therein; to summon juries; to attend the judges and 
justices at the assizes, and quarter sessions; and also to execute writs and pro¬ 
cess in the several hundreds. But, as these are generally plain men, and not 
thoroughly skillful in this latter part of their office, that of serving writs, and 
making arrests and executions, it is now usual to join special bailiffs with 
them; who are generally mean persons, employed by the sheriffs on account 
only of their adroitness and dexterity in hunting and seizing their prey. The 
sheriff being ^answerable for the misdemeanors of these bailiffs, they r* 3 40 i 
are therefore usually bound in an obligation with sureties for the due *- * 

execution of their office, and thence are called bound-bailiffs; which the com¬ 
mon people have corrupted into a much more homely appellation. 

Gaolers are also the servants of the sheriff, and he must be responsible for 
their conduct. (7) Their business is to keep safely all such persons as are 
committed to them by lawful warrant; and, if they suffer any such to es¬ 
cape, the sheriff shall answer it to the king, if it be a criminal matter; 
or, in a civil case, to the party injured, (c) And to this end the sheriff 
must ( d ) have lands sufficient within the county to answer the king and 
his people. The abuses of gaolers and sheriff’s officers, toward the unfor¬ 
tunate persons in their custody, are well restrained and guarded against by 
statute 32 Geo. II, c. 28, and by statute 14 Geo. Ill, c. 59, provisions are 
made for better preserving the health of prisoners, and preventing the gaol 
distemper. ( 8 ) 

(z) Stat. 42 Ed. Ill, c. 9. (a) Stat. 1 Hen. V, c. 4. 

(6) Of Sheriffs, c. 115. (c) Dalt. c. 118. 4 Kep. 34. 

(</) Stat. 9 Edw. U, st. 2. 2 Edw. in, c. 4. 4 Edw. HI, c. 9. 5 Edw, HI, c. 4. 13 and 14 Car. n, c. 21, fi 7. 


Tripp, 61 Me., 426; Gore v. Mastin, 66 N. C., 871; Orr v. Box, 22 Minn., 485; Walden v. 
Dudley, 49 Mo., 419. 

(6) There is no such prohibition now in the case of under-sheriffs. See statute 6 and 7 
Vic., c. 73. And deputy sheriffs are now appointed in England with general power to exe¬ 
cute and return process. Statute 3 and 4 Wm. IV, c. 42. 

In the United States the sheriff commonly performs his duties in person, or by deputies. 

(7) If the sheriff’s officer allows to a party arrested on process any liberty not allowed 
by law, this is an escape which renders the sheriff liable. Colby v. Sampson, 5 Mass., 310. 
So is the removal of the prisoner out of the county without authority of law. McGruder 
v. Russell, 2 Blackf., 18. But the sheriff in an action for an escape may show that the 
prisoner was privileged from arrest. Bissell v. Kip, 5 Johns., 89; Scott v. Shaw, 13 Johns., 
378. Or that the process was void. Contant v. Chapman, 2 Q. B., 771; Howard v. Craw¬ 
ford, 15 Geo., 423: Carpenter v. Willett, 31 N. Y., 90; Albee v. Ward, 8 Mass., 78; Housh 
v. People, 75 Ill., 487. But in general only the act of God or of the public enemy will 
excuse an escape. Shattuck v. State, 51 Miss., 575. 

(8) The general powers and duties of sheriffs in the United States are much the same as 
in England; their liabilities also correspond. In the United States, however, this officer 
is chosen by popular vote. The statutes generally allow him to appoint as many gen¬ 
eral deputies as he see9 fit, and also an under-sheriff, who, besides possessing the pow¬ 
ers of a general deputy, will succeed the sheriff in case of vacancy until an election 
can be had under the law. The sheriff may also depute persons for the service of par¬ 
ticular process, whose powers will be limited to such service. A general deputy cannot ap- 
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The vast expense, which custom had introduced in serving the office of high- 
sheriff, was grown such a burthen to the subject, that it was enacted, by statute 
13 and 14 Car. II, c. 21, that no sheriff (except of London, Westmoreland, and 
towns which are counties of themselves) should keep any table at the assizes, 
except for his own family, or give any presents to the judges or their servants, 
or have more than forty men in livery; yet, for the sake of safety and decency, 
he may not have less than twenty men in England and twelve in Wales; upon 
forfeiture, in any of these cases, of 200/. 

IL The coroner’s is also a very ancient office at the common law. He is called 
coroner, coronator , because he hath principally to do with pleas of the crown, 
or such wherein the king is more immediately concerned, (e) And in this light 
the lord chief justice of the king’s bench is the principal coroner in the king¬ 
dom; and may, if he pleases, exercise the jurisdiction of a coroner in any part 
r*347I ^ e rea ^ m » if) But *there are also particular coroners for every 

L -* county of England, usually four, but sometimes six, and sometimes 
fewer. (< g ) This office (h) is of equal antiquity with the sheriff; and was or¬ 
dained together with him to keep the peace, when the earls gave up the ward¬ 
ship of the county. 

He is still chosen by all the freeholders in the county-court; (9) as by the 
policy of our ancient laws the sheriffs, and conservators of the peace, and all 
other officers were, who were concerned in matters that affected the liberty of 
the people; (i) and as verderors of the forest still are, whose business it is to 
stand between the prerogative and the subject in the execution of the forest 
laws. For this purpose there is a writ at common law de coronatore eligendo / 
( j ) in which it is expressly commanded the sheriff “ quod taleni eligi facial , 
qui melius et sciat, et velit, eipossit y officio illi intender e” And in order to ef¬ 
fect this the more surely, it was enacted by the statute (&) of Westm. 1, that 
none but lawful and discreet knights should be chosen: and there was an in¬ 
stance in the 5 Edw. Ill, of a man being removed from this office, because he 
was only a merchant. (/) But it seems it is now sufficient if a man hath lands 
enough to be made a knight, whether he be really knighted or not: (m) for 
the coroner ought to have an estate sufficient to maintain the dignity of his of¬ 
fice, and answer any fines that may be set upon him for his misbehavior; (n) 
and if he hath not enough to answer, his fine shall be levied on the county as 
the punishment for electing an insufficient officer, (o) Now indeed, through 
the culpable neglect of gentlemen of property, this office has been suffered to 
fail into disrepute, and get into low and indigent hands, so that, although, 

|e) 2 Inst. 31. 4 Inst. 271^ _ (/) 4 Rep. 67. 


F. N. B. 103. 


[ i) 2 Inst. 568. 
(f) 2 Inst. 32. 


(j) F. N. B. 163. 

(m) F. N. B. 163, 164. 


( h ) Mirror, c. 1, f ft. 


(k) 3 Edw^l, c. 10L 

(7i) Ibid. (o) Mirr.c. 1, % 3. 2 Inst. 176. 


point a deputy, but it seems that he may authorize a person to serve a particular writ. Hunt 
v. Burrel, 5 Johns., 137. 

The sheriff is liable for all neglects of duty by the under-sheriff and deputies, and for all 
acts colore officii. McIntyre v. Trumbull, 7 Johns., 35; Knowlton v. Bartlett, 1 Pick., 271. 
And this even though they may be trespasses; as where, on a writ against one person, he 
seizes the goods of another. Ackworth v. Kempe, Doug., 40; Grinnell v. Phillips, 1 Mass., 
530; Tuttle v. Cook, 15 Wend., 274 And actions for breach of duty must be brought 
against the sheriff, and not against a deputy. Paddock v. Cameron, 8 Cow., 212; Harlan 
v. Lumsden, 1 Duvall, 86. 

It has been held in one case that the sheriff and his deputy could not be sued as joint tort 
feasors for the wrongful acts of the deputy. Campbell v. Phelps, 1 Pick., 62; S. C., 11 Am. 
Dec., 139. See Parsons v. Winchell, 5 Cush., 592; Elliott v. Hayden, 104 Mass., 180. But the 
contrary is held in other cases. Morgan v. Chester, 4 Conn., 387; Waterbury v.Westervelt, 
9 N. Y., 598; Christian v. Hoover, 6 Yerg., 505; Balme v. Hutton, 9 Bing., 471. 

The officer who serves the process of the federal courts is called a marshal. He is ap¬ 
pointed by the president, with the advice and consent of the senate; he appoints deputies, 
and his powers, duties and liabilities correspond to those of sheriff. 

(9) The statute 7 and 8 Vic. c. 92, regulates the election. 
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formerly no coroners would condescend to be paid for serving their country, 
and they were, bv the aforesaid statute of Westin.l, expressly forbidden [-*3431 
to take a ^reward under pain of a great forfeiture to the king; yet for J 

manv years past they have only desired to be chosen for the sake of their per¬ 
quisites: being allowed fees for their attendance by the statutes Hen. VH, 0 . 
1 , which Sir Edward Coke complains of heavily; (p) though, since his time, 
those fees have been much enlarged, (q) ( 10 ) 

The coroner is chosen for life; but may be removed, either by being made 
sheriff, or chosen verderor, which are offices incompatible with the other; or, 
by the king’s writ de coronatore exonerando y for a cause to be therein assigned, 
as that he is engaged in other business, is incapacitated by years or sickness, 
hath not a sufficient estate in the county, or lives in an inconvenient part of it* 
(r) And by the statute 25 Geo. II, c. 29, extortion, neglect, or misbehaviour, 
are also made causes of removal. 

The office and power of a coroner are also, like those of the sheriff, either ju¬ 
dicial or ministerial; but principally judicial. This is in great measure ascer¬ 
tained by statute 4 Edw. I, de officio coronatoris ; and consists, first, in inquir¬ 
ing, when any person is slain, or dies suddenly, or in prison, concerning the 
manner of his death. And this must be “ super visum corporis ( 5 ) for, if 
the body be not found, the coroner cannot sit. (f) 

He must also sit at the very place where the death happened; and his 
inquiry is made by a jury from four, five or six, of the neighboring towns, over 
whom he is to preside. If any be found guilty by this inquest, of murder or 
other homicide, he is to commit them to prison for farther trial, and is also to 
inquire concerning their lands, goods, and chattels, which are forfeited there¬ 
by: but whether, it be homicide or not, he must inquire whether any deodand 
has accrued to the king, or the *lord of the franchise, by this death; r♦ 340 ! 
and must certify the whole of this inquisition (under his own seal and *- -* 

the seals of his jurors, (m) together with the evidence thereon), to the court of 
king’s bench, or the next assizes. Another branch of his office iB to inquire 
concerning shipwrecks; and certify whether wreck or not, and who is in pos¬ 
session of the goods. Concerning treasure-trove, he is also to inquire who 
were the finders, and where it is, and whether any one be suspected of having 
found and concealed a treasure; “and that may be well perceived (saith the 
old statute of Edw. I), where one liveth riotously, haunting taverns, and hath 
done so of long time:” whereupon he might be attached, and held to bail, 
upon this suspicion only. 

The ministerial office of the coroner is only as the sheriff’s substitute. For 
when just exception can be taken to the sheriff, for suspicion of partiality, (as 
that he is interested in the suit, or of kindred to either plaintiff or defendant) 
the process must then be awarded to the coroner, instead of the sheriff, for 
execution of the king’s writs, (v) 

III. The next species of subordinate magistrates, whom I am to consider, 


(J>) 2 Inrt. 215. ( 1 q ) Stat. 25 Geo. II, c, 29. (r) F. N. B. 163, 164. (#) 4 Inst 271. 

(t) Thus. In the Gothic constitution, before any fine was payable by the neighborhood, for the slaughter 
of a man therein, “ de corpore delicti constare oportebat ; i. e. non tam fuisne aliquem in territorio isto 
mortuum inventum , quam vulneratum et ccesum. Potest enim homo etiam ex alia causa subito mori ,.** 
Btiernhook de Jure Qothor. 1. 3, c. 4 . 

(u) Stat. 83 Hen. VIII, c. 12. 1 and 2 P. and M. c. 13. 2 West. Symbol, § 310. Cromp. 264. Tremain P. 

C. 621. (v) 4 Inst. 271. 


(10) Fees are now abolished, and coroners are paid by salary. Statute 23 and 24 Vic. c. 

116. And it may be added that the office is usually held by men of respectable character 
and standing. 

In the United States coroners are generally chosen in the same manner as sheriffs, and 
possess powers and duties corresponding to those of coroners in England. But they are 
paid for their services in fees; not in salary. There is no similar office under the federal 
system, but for the service of process, when the marshal is disqualified, a special designa¬ 
tion is made of a disinterested person by the court or a judge thereof. 1 Stat. at 
Large, 87. J 6 
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are justices of the peace; the principal of whom is the custos rotulorum, or 
keeper of the records of the county. The common law hath ever had a special 
care and regard for the conservation of the peace; for peace is the very end 
and foundation of civil society. And therefore, before the present constitu¬ 
tion of justices was invented, there were peculiar officers appointed by the 
common law for the maintenance of the public pfeace. Of these some had, and 
still have, this power annexed to other offices which they hold; others had it 
merely by itself, and were thence named custodes , or conservatores pads. 
Those that were so, virtute officii , still continue; but the latter sort are super¬ 
seded by the modern justices. 

The king’s majesty (w) is, by his office and dignity royal, the principal con- 
r*350l 8ervator V e2LCe within all his dominions; *and may give author- 

*“ J ity to any other to see the peace kept, and to punish such as break it; 
hence it is usually called the king’s peace. The lord chancellor, or keeper, the 
lord treasurer, the lord high steward of England, the lord mareschal, the lord 
high constable of England (when any such officers are in being), and all the 
justices of the court of king’s bench (by virtue of their offices), and the master 
of the rolls (by prescription) are general conservators of the peace throughout 
the whole kingdom, and may commit all breakers of it, or bind them in recog¬ 
nizances to keep it: (sc) the other judges are only so in their own courts. The 
coroner is also a conservator of the peace within his own county; ( y ) as is also 
the sheriff; ( 2 ) and both of them may take a recognizance or security for the 
peace. Constables, tything-men, and the like, are also conservators of the 
peace within their own jurisdictions; and may apprehend all breakers of the 
peace and commit them, till they find sureties for their keeping it. (a) 

Those that were, without any office, simply and merely conservators of the 
peace, either claimed that power by prescription; ( b ) or were bound to exercise 
it by the tenure of their lands; (c) or lastly, were chosen by the freeholders in 
full county court before the sheriff; the writ for their election directing them 
to be chosen “ de probioribus et potentioribus comitatus $ui in custodes pads ” 
(d) But when Queen Isabel, the wife of Edward II, had contrived to depose her 
husband by a forced resignation of the crown, and had set up his son Edward 
III, in his place; this, being a thing then without example in England, it was 
feared would much alarm the people: especially as the old king was living, though 
hurried about from castle to castle, till at last he met with an untimely death. 
To prevent therefore any risings or other disturbance of the peace, the new 
king sent writs to all the sheriffs in England, the form of which is preserved 
r* by *Thomas*Walsingham, ( 0 ) giving a plausible account of the manner 
*- J of his obtaining the crown, to wit: that it was done ipsiicspatris bene • 
placito and withal commanding each sheriff that the peace be kept through¬ 
out his bailiwick, on pain and peril of disinheritance, and loss of life and limb. 
And in a few weeks after the date of these writs, it was ordained in parlia¬ 
ment, (f) that for the better maintaining and keeping of the peace in every 
county, good men and lawful, which were no maintainers of evil, or barretors 
in the country, should be assigned to keep the peace. And in this manner, and 
upon this occasion, was the election of the conservators of the peace taken 
from the people, and given to the king; (< 7 ) this assignment being construed to 
be by the king’s permission. (A) But still they were only called conservators, 
wardens, or keepers of the peace, till the statute 34 Edw. Ill, c. 1 , gave them 
the power of trying felonies; and then they acquired the more honourable 
appellation of justices. ( i) 

These justices are appointed by the king’s special commission under the 
great seal, the form of which was settled by all the judges, A. D. 1590. (j) 


(to) Lambard, Elrenarch. 12, ( x ) Lamb. 12. (y) Britton, 3. (z) F. N. B. 81. 

(a) Lamb. 14. (6) Lamb. 15. (c) Lamb. 17. W Lamb. 16. 

(e) His. A. D. 1327. (/) Stat. 1 Edw. Ill, stat. 2, c. 16. (g ) Lamb. 20. 

(h) Stat. 4 Edw. in. c. 2. 18 Edw. Ill, st. 2. c. 2. (0 Lamb. 23. ( j ) Lamb. 48. 
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This appoints them all, (A) jointly and severally, to keep the peace, and any 
two or more of them to inquire of and determine felonies and other misdemean¬ 
ors: in which number some particular justices, or one of them, are directed to 
be always included, and no business to be done without their presence; the 
words of the commission running thus, “ quorum aliquem vestrum A . B. C ' D. 
<£c, unwn esse volumus whence the persons so iiamed are usually called justices 
of the quorum. And formerly it was customary to appoint only a select num¬ 
ber of justices, eminent for their skill and discretion, to be of the quorum ; but 
now the practice is to advance almost all of them to that dignity, naming them 
all over again in the quorum clause, except perhaps only some one inconsider¬ 
able person for the sake of propriety; and no exception is now allowable, 
♦for not expressing in the form of warrants, &c. t that the justice who r*oeol 
issued them is of the quorum . (/) When any justice intends to act -* 

under this commission, he sues out a writ of dedimus potestatem y from the clerk 
of the crown in chancery, empowering certain persons therein named to admin¬ 
ister the usual oaths to him; which done, he is at liberty to act. 

Touching the number and qualifications of these justices, it was ordained by 
statute 18 Edw. Ill, st. 2, c. 2, that two or three , of the best reputation in each 
county, shall be assigned to be keepers of the peace. But these being found 
rather too few for that purpose, it was provided by statute 34 Edw. Ill, c. 1, 
that one lord, and three or four of the most worthy men in the county, with 
some learned in the law, shall be made justices in every county. But after¬ 
wards the number of justices, through the ambition of private persons, became 
so large, that it was thought necessary, by statute 12 Ric. II, c. 10, and 14 Ric. 
II, c. 11, to restrain them at first to six, and afterward to eight only. But this 
rule is now disregarded, and the cause seems to be (as Lambard observed long 
ago), (m) that the growing number of statute laws, committed from time to 
time to the charge of justices of the peace, have occasioned also (and very rea¬ 
sonably) their increase to a larger number. And as to their qualifications, the 
statutes just cited direct them to be of the best reputation, and most worthy 
men in the county; and the statute 13 Ric. II, c. 7, orders them to be of the 
most sufficient knights, esquires, and gentlemen of the law. Also by statute 
2 Hen. V, st. 1, c. 4, and st. 2, c. 1, they must be resident in their several coun¬ 
ties. And because, contrary to these statutes, men of small substance had 
crept into the commission, whose poverty made them both covetous and con¬ 
temptible, it was enacted by statute 18 Hen. VI, c. 11, that no justice should 
be put in commission if he had not lands to the value of 20/. per aimum . And, 
the rate of money being greatly altered since that time, it is now enacted by 
statute 5 Geo. II, c. 18, that every justice, except *as is therein r^qto-i 
excepted, shall have 100/. per annum clear of all deductions; and, if *• J 
he acts without such qualification, he shall forfeit 100/. This qualification, (n) 
is almost an equivalent to the 20/. per annum required in Henry the Sixth’s 
lime; and of this (o) the justice must now make oath. Also it is provided by 
the act 5 Geo. H, that no practicing attorney, solicitor, or proctor, shall be 
capable of acting as a justice of the peace. 

As the office of these justices is conferred by the king, so it subsists only 
during his pleasure; and is determinable, 1 . By the demise of the crown; that 
is, in six months after. ( p ) But if the same justice is put in commission by 
the successor, he shall not be obliged to sue out a new dedimus , or to swear to 
his qualification afresh: (g) nor, by reason of any new commission, to take the 
oaths more than once in the same reign, (r) 2. By express writ under the 

great seal, ( s) discharging any particular person from being any longer justice. 
3. By superseding the commission by writ of supersedeas , which suspends the 
power of all the justices, but does not totally destroy it; seeing it may be 

fk) See the form itself, Lamb. 8ft. Burn, tit. Justices. § 1. 

([) Stat. 26 Qeo. 11^ c. 27. See also stat. 7 Geo. Ill, c. 21. ( m ) Lamb. 84. 

\ n \ ft 6 Bishop Fleetwood’s calculations in his chronicon pretiorum. (o) StAt. 18 Geo. II, c. 20. 

ip) Stat. 1 Ann. c. 8. (g) 8tat. 1 Geo. IU, c. 18. (r) Stat. 7 Geo. in, c. 9. (») Lamb. 67. 
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revived again by another writ called a procedendo. 4. By a new commission, 
which virtually, though silently, discharges all the former justices that are not 
included therein; for two commissions cannot subsist at once. 5. By accession 
of the office of sheriff or coroner. (f) Formerly it was thought, that if a man 
was named in any commission of the peace, and had afterwards a new dignity 
conferred upon him, that this determined his office; he no longer answering 
the description of the commission; but now {u ) it is provided, that, notwith¬ 
standing a new title of dignity, the justice on whom it is conferred shall still 
continue a justice. 

The power, office, and duty, of a justice of the peace depend on his commis- 
r*354l 8 * on > an< ^ on severa l statutes which *have created objects of his 
jurisdiction. His commission, first, empowers him singly to conserve 
the peace; and thereby gives him all the power of the ancient conservators at 
the common law, in suppressing riots and affrays, in taking securities for the 

f eace, and in apprehending and committing felons and other inferior criminals. 

t also empowers any two or more to hear and determine all felonies and other 
offences; which is the ground of their jurisdiction at sessions, of which more 
will be said in its proper place. And as to the powers, given to one, two, or 
more justices by the several statutes, which from time to time have heaped 
upon them such an infinite variety of business, that few care to undertake, and 
fewer understand, the office; they are such and of so great importance to the 
public, that the country is greatly obliged to any worthy magistrate that, 
without sinister views of his own, will engage in this troublesome service. 
And therefore if a well-meaning justice makes any undesigned slip in his prac¬ 
tice, great lenity and indulgence are shewn to him in the courts of law; and 
there are many statutes made to protect him in the upright discharge of his 
office; (to) (11) which, among other privileges, prohibit such justices from 
being sued for any oversights without notice beforehand; and stop all suits 
begun, on tender made of sufficient amends. But, on the other hand, any 
malicious or tyrannical abuse of their office is usually severely punished; and 
all persons who recover a verdict against a justice, for any wilful or malicious 
injury, are entitled to double costs. (12) 

It is impossible upon our present plan to enter minutely into the particulars 
of the accumulated authority thus committed to the charge of these magis¬ 
trates. I must therefore refer myself at present to such subsequent parts of 
these Commentaries, as will in their turns comprise almost every object of the 
justices’ jurisdiction; and, in the mean time recommend to the student the 


S 


6tat. 1 Mar. st 2, c. 8. (u) Stat. 1 Edw. VL c. 7, 

to) 6tat. ? Jac. I, c. 6; 21 Jac. I, c. 12; 24 Geo. XI, c. 44. 


(11) The principal statute now in force on this subject is 11 and 12 Vic., c. 44; which is 
even more liberal than the statutory provisions mentioned in the text. 

(12) In the United States justices of the peace are creatures of the statute, and exercise 
the powers expressly conferred. These extend to the trial of petty civil and criminal cases, 
and to an examination of charges for serious offenses, and holding accused parties for trial 
in the courts of record. The justice is not liable to civil suits for irregularities or errors of 
judgment in the performance of the judicial duties of his office, where he has jurisdiction. 
Burnham v. Stevens, 33 N. H., 247; Jordan v. Hanson, 49 N. H., 199; Kelly v. Bemis, 4 
Gray, 83; Stewart.v. Hawley, 21 Wend., 552; Stewart v. Southard, 17 Ohio, 402; Mangold 
v. Thorpe, 33 N. J., 134; Raymond v. Bolles, 11 Cush., 315; Stone v. Graves, 8 Mo., 148; 
Hamilton v. Williams, 26 Ala., 527; Walker v. Hallock, 32 Ind., 239; Fuller v. Gould, 20 
Vt., 643. But the justice must obtain jurisdiction of each particular case or his proceed¬ 
ings will be void. Johnson v. Thompson, 1 Bald., 571; Bigelow v. Stearns, 19 Johns., 39; 
Adkins v. Brewer, 3|Cow., 206; Evertson v. Sutton, 5 Wend., 281; Spencer v. Perry, 5 
Shep., 413; State v. Hartwell, 35 Me., 129; Clark v. Holmes, 1 Doug. Mich.. 390; Rowe v. 
Addison, 34 N. H., 306; Craig v. Burnett, 32 Ala., 728. And where he has ministerial 
duties to perform, such as the duty to issue process on demand, he will be liable for a re¬ 
fusal to perform the duty, on the same principles which apply to ministerial officers in 
general. Place v. Taylor, 22 Ohio St., 317; Tompkins v. Sands, 8 Wend., 462; Peters 
v. Land, 5 Blackf., 12. 
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perusal of Mr. Lambard’s Eirenarcha, and Dr. Burn’s Justice of the Peace , 
wherein he will find every thing relative to this subject, both in ancient and 
modern practice, collected with great care and accuracy, and disposed in a most 
clear ana judicious method. 

♦I shall next consider some officers of lower rank than those which r* 3 
have gone before, and of more confined jurisdiction; but still such as ^ J 
are universally in use through every part of the kingdom. 

IV. Fourthly, then, of the constable. The word constable is frequently said 
to be derived from the Saxon konin^Capel, and to signify the support of 
the king. But, as we borrowed the name as well as the office of constable from 
the French, I am rather inclined to deduce it, with Sir Henry Spelman and Dr. 
Cowel, from that language; wherein it is plainly derived from the Latin comes 
stabuliy an officer well known in the empire; so called because, like the great 
constable of France, as well as the lord high constable of England, he was to 
regulate all matters of chivalry, tilts, tournaments, and feats of arms, which 
were performed on horseback. This great office of lord high constable hath 
been disused in England, except only upon great and solemn occasions, as the 
king’s coronation and the like, ever since the attainder of Stafford duke of 
Buckingham under King Henry VIII; as in France it was suppressed about a 
century after by an edict of Louis XIII: (x) but from his office, says Lambard, 
(y) this lower constableship was at first drawn and fetched, and is, as it were, 
a very finger of that hand. For the statute of Winchester, ( z ) which first 
appoints them, directs that for the better keeping of the peace, two constables 
in every hundred and franchise shall inspect all matters relating to arms and 
armour . 

Constables are of two sorts, high constables and petty constables. The 
former were first ordained by the statute of Winchester, as before mentioned; 
are appointed at the court leets of the franchise or hundred over which they 
preside, or, in default of that, by the justices at their quarter sessions; and are 
removable by the same authority that ^appoints them, (a) (13) The 
petty constables are inferior officers in every town and parish, subordi- *- ' 

nate to the high constable of the hundred, first instituted about the reign of 
Edw. IIL (b) These petty constables have two offices united in them: the one 
ancient, the other modern. Their ancient office is that of headborough tithing- 
man, or borsholder, of whom we formerly spoke, ( c) and who are as ancient as 
the time of King Alfred; their more modern office is that of constable merely; 
which was appointed, as we observed, so lately as the reign of Edward III, in 
order to assist the high constable, (d) And in general the ancient head- 
boroughs, tithing-men, and borsholders, were made use of to serve as petty 
constables: though not so generally, but that in many places they still continue 
distinct officers from the constable. They are all chosen by the jury at the 
court leet; or, if no court leet be held, are appointed by two justices of the 
peace. ( e ) 

The general duty of all constables, both high and petty, as well as of the 
other officers, is to keep the king’s peace in their several districts; and to that 
purpose they are armed with very large powers, of arresting and imprisoning, 
of breaking open houses, and the like; of the extent of which powers, consid¬ 
ering what manner of men are for the most part put into these offices, it is per¬ 
haps very well that they are generally kept in ignorance. (14) One of their 

(*) Phillip’s Life of Pole, it 111. ( y ) Of Constables, 5. ( e ) 13 Edw. I, c. 8. (a) Salk. 175 

(d) Spelm. Gloss. 148. (c) Page, 115. (d) Lamb. 0. (e) Stat. 14 and 15 Car n, c. 12. 


(13) Petty constables are now to a great extent superseded by a county constabulary. 

(14) A constable in the United States has no general authority to invade the premises of 
peaceable citizens unless it be for the service of process. And in general he is not permit¬ 
ted to break open a dwelling-house for the service of civil process. Ilsley v. Nichols, 12 
Pick., 269; Swain v. Mizner, 8 Gray, 182: Bailey v. Wright, 39 Mich., 96; Snydacker v. 
Broase, 51 IIL, 357; but if the process commanded the dispossession of the occupant, it 
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principal duties, arising from the statute of Winchester, which appoints them, 
is to keep watch and ward in their respective jurisdictions. Ward, guard, or 
custodia , is chiefly applied to the daytime, in order to apprehend rioters, and 
robbers on the highways; the manner of doincr which is left to the discretion 
of the justices of the peace and the constable: (/) the hundred being however, 
answerable for all robberies committed therein, by daylight, for having kept 
negligent guard. Watch is properly applicable to the night only (being called 
r*357l arQOn o our Teutonic ancestors wacht or watca , (g) and it ^begins at the 
L J time when ward ends, and ends when that begins; for, by the statute 
of Winchester, in walled towns the gates shall be closed from sunsetting to 
sunrising, and watch shall be kept in every borough and town especially in the 
summer season, to apprehend all rogues, vagabonds, and night-walker-, and 
make them give an account of themselves. The constable may appoint watch¬ 
men at his discretion, regulated by the custom of the place; and these, being 
his deputies, have for the time being the authority of their principal. But, 
with regard to the infinite number of other minute duties that are laid upon 
constables by a diversity of statutes, I must again refer to Mr. Lambard and 
Dr. Burn; in whose compilations may be also 6een what powers and duties 
belong to the constable or tithing-man indifferently, and what to the constable 
only; for the constable may do whatever the tithing-man may; but it does not 
hold 0 converso , the tithing-man not having an equal power with the constable. 

V. We are next to consider the surveyors of the highways. Every parish 
is bound of common right to keep the high roads that go through it in good 
and sufficient repair; unless, by reason of the tenure of lands or otherwise, this 
care is consigned to some particular private person. From this burthen no man 
was exempt by our ancient laws, whatever other immunities he might enjoy; 
this being part of the trinoda necessitas to which every man's estate was sub- 

J 'ect, viz.: expeditio contra ho$tem y arcium construction ct pontium reparatio . 
for, though the reparation of bridges only is expressed, yet that of roads also 
must be understood; as in the Roman law, ad instructiones reparationesque 
itinerum et pontium , nullum genus hominum 9 nulliusque dignitatis ac venera - 
tionis meritiSy cessare oportet . (A) And indeed now, for the most part, the care 
of the roads only seems to be left to the parishes, that of bridges being in 
great measure devolved upon the county at large, by statute 22 lien. VIII, c. 
5. If the parish neglected these repairs, they might formerly, as they may 
r* still, be indicted for such their neglect; but it waB not then *incumb- 
L J ent on any particular officer to call the parish together, and set them 


£ 


/) D&1L Just. c. 104. 

Excubias et explanationes quae wact as vocant . Capitular . 
(fc)C.ll 74, 4. 


Hludov. Pit Cap. 1 A D. 815. 


would be different. And the doors even of a dwelling may be forced for the purposes of 
an arrest for treason, felony or breach of the peace, or to serve a search warrant. Semayne’a 
Case, 6 Co., 91; S. C., 1 Smith's Lead. Cas., 228, and notes. 

A constable may arrest for felony or breach of the peace without warrant, and will be 
excused from liability in doing so, even though it prove that the supposed offence has not 
been committed, provided the arrest was made on reasonable grounds of belief. Lawrence 
v. Hedger, 8 Taunt., 14; Davis v. Russell, 5 Bing., 354; Marsh v. Loader, 14 C. B. (N. 8.), 
535 ; Wakely v. Hart, 6 Binn., 316 ; Burns v. Erben, 40 N. Y., 403; Rohan v. Sawin, 5 
Cush., 281; Drennan v. People, 10 Mich., 109. If a private person venture to make such 
an arrest without warrant, he would be justified, provided a felony or breach of the peace 
was being committed in his presence, and the arrest was made to prevent it, or provided a 
felony had been actually committed and facts had come to the knowledge of the person 
making the arrest which justified him in suspecting the person arrested to be the felon. 
Holley v. Mix, 3 Wend., 350; State v. Roane, 2 Dev., 68; Brockway v. Crawford, 3 Jones 
(N. C.), 433; Long v. State, 12 Geo., 293; Reuck v. McGregor, 32 N. J., 70; Eanes v. 
State, 0 Humph., 63; State v. Holmes, 48 N. H., 877; Russell v. Shuster, 8 Watts & 8., 
808; Beckwith v. Philby, 0 B. & C., 034. 
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upon this work; for which reason, by the statute 2 and 3 Ph. and M., o. 8, sur¬ 
veyors of the highways were ordered to be chosen in every parish, (t) 

'These surveyors were originally, according to the statutes of Phillip and 
Mary, to be appointed by the constable and church-wardens of the parish; but 
now they are constituted by two neighboring justices, out of such inhabitants 
or others, as are described in statute 13 Geo. Ill, c. 78, and may have salaries 
alloted them for their trouble. (15) 

Their office and duty consists in putting in execution a variety of laws for the 
repairs of the public highways; that is, of ways leading from one town to 
another: all which are now reduced into one act by statute 13 Geo. Ill, c. 78, 
which enacts, 1. That they may remove all annoyances in the highways, or give 
notice to the owner to remove them; who is liable to penalties on non-com¬ 
pliance. 2. They are to call together all the inhabitants and occupiers of 
lands, tenements, and hereditaments within the parish, six days in every year, 
to labour in fetching materials, or repairing the highways; all persons keeping 
draughts, (of three horses, &c.) or occupying lands, being obliged to send a 
team for every draught, and for every 50/. a year which they keep or occupy: 
persons keeping less than a draught, or occupying less than 50/. a year, to con¬ 
tribute in a less proportion; and all other persons chargeable, between the ages 
of eighteen and sixty-five, to work or find a labourer. But they may com¬ 
pound with the surveyors, at certain easy rates established by the act. And 
every cartway leading to any market-town must be made twenty feet wide at 
the least, if the fences will permit; and may be increased by two justices, at 
the expense of the parish, to the breadth of thirty feet. 3. The surveyors 
may lay out their own money in purchasing materials for repairs, in erecting 
guide-posts and making drains, and shall be reimbursed by a rate to be allowed 
at a special sessions. *4. In case the personal labour of the pariah be 
not sufficient, the surveyors with the consent of the quarter sessions, 
may levy a rate on the parish, in aid of the personal duty not exceeding, in 
any one year, together with the other highway rates, the sum of 9 d. in the 
pound; for the due application of which they are to account upon oath. As 
for turnpikes, which are now pretty generally introduced in aid of such rates, 
and the law relating to them, these depend principally on the particular powers 
granted in the several road acts, and upon some general provisions which are 
extended to all turnpike roads in the kingdom, by statute 13 Geo. Ill, c. 84, 
amended by many subsequent acts. (&) 

VL I proceed, therefore, lastly, to consider the overseers of the poor; their 
original appointment and duty. 

The poor of England, till the time of Henry VHI, subsisted entirely upon 
private benevolence, and the charity of well-disposed Christians. For, though 
it appears by the Mirror, (/) that by the common law the poor were to be 
“ sustained by parsons, rectors of the church, and the parishioners, so that 
none of them die for default of sustenance;” and though, by the statutes 12 
Ric. H, c. 7, and 19 Hen. VII, c. 12, the poor are directed to abide in the cities 
or towns wherein they were born, or such wherein they had dwelt for three 
years, (which seemed to be the first rudiments of parish settlements,) yet till 
the statute 27 Hen. VIII, c. 25, I find no compulsory method chalked out for 
this purpose; but the poor seem to have been left to such relief as the hu¬ 
manity of their neighbours would afford them. The monasteries were, in par¬ 
ticular, their principal resource; and among other bad effects which attended 
the monastic institutions, it was not perhaps one of the least (though fre- 

(0 This office, Mr. Dalton (Just. cap. 60) says, exactly answers that of the cur at ore§ viarum of the 
Romans; but it should seem that theirs was an office of rather more dignity and authority than oure; 
not only from comparing the method of making and mending the Roman ways with those of our country 

S xishes; but also because one Therm us, who was the curator of the Flamlnian way, was candidate for 
e consulship with Julius CcBsar. (Cic. ad Attic, l. 1. ep. 1.) 

(fc) Slat. 14 Geo. HI, c. 14, 86,67, 8l 16 Geo. Ill, c. 18 060.111,0.28. (i)C. 1,|8. 

(15) These officers are now chosen annually by the inhabitants. 
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quently esteemed quite otherwise) that they supported and fed a very numer¬ 
ous and very idle poor, whose sustenance depended upon what was daily dis- 
r* 360 l tr ikuted 1U alms at the gates *of the religious houses. But, upon the 
L J total dissolution of these the inconvenience of thus encouraging the 
poor in habits of indolence and beggary was quickly felt throughout the king¬ 
dom; and abundance of statutes were made in the reign of King Henry the 
Eighth, and his children, for providing for the poor and impotent; which, the 
preambles to some of them recite, had of late years greatly increased. These 
poor were principally of two sorts: sick and impotent, and therefore unable to 
work; idle and sturdy, and therefore able, but not willing, to exercise an 
honest employment. To provide in some measure for both of these, in and 
about the metropolis, Edward the Sixth founded three royal hospitals: Christ’s 
and St. Thomas’s, for the relief of the impotent through infancy or sickness; and 
Bridewell, for the punishment and employment of the vigorous and idle. But 
these were far from being sufficient for the care of the poor throughout the 
kingdom at large; and therefore, after many other fruitless experiments, by 
statute 43 Eliz. c. 2, overseers of the poor were appointed in every parish. 

By virtue of the statute last mentioned, these overseers are to be nominated 
yearly in Easter-week, or within one month after (though a subsequent nomi¬ 
nation will be valid), (m) by two justices dwelling near the parish. They must 
be substantial householders, and so expressed to be in the appointment of the 
justices, (n) 

Their office and duty, according to the same statute, are principally these: 
first, to raise competent sums for the necessary relief of the poor, impotent, old, 
blind, and such other, being poor and not able to work: and secondly, to pro¬ 
vide work for such as are able, and cannot otherwise get employment: but this 
latter part of their duty, which, according to the wise regulations of that 
salutary statute, should go hand in hand with the other, is now most shame¬ 
fully neglected. However, for these joint purposes, they are empowered to 
refill * ma ^ e an( ^ lev y rates upon the several inhabitants of the parish, by the 
L -* same act of parliament; which has been further explained and enforced 
by several subsequent statutes. 

The two great objects of this statute seem to have been, 1. To relieve the 
impotent poor, and them only. 2. To find employment for such as are able to 
work; and this principally, by providing stocks of raw materials to be worked 
up at their separate homes, instead of accumulating all the poor in one common 
'workhouse; a practice which puts the sober and diligent upon a level (in point 
of their earnings) with those who are dissolute and idle; depresses the laudable 
emulation of domestic industry and neatness, and destroys all endearing family 
connections, the only felicity of the indigent. Whereas, if none were relieved 
but those who are incapable to get their livings, and that in proportion to 
their incapacity; if no children were removed from their parents, but such aa 
are brought up in rags and idleness; and if every poor man and his family were 
regularly furnished with employment, and allowed the whole profits of their 
labour;—a spirit of busy cheerfulness would soon diffuse itself through every 
cottage; work would become easy and habitual, when absolutely necessary for 
daily subsistence; and the peasant would go through his task without a mur¬ 
mur, if assured that he and his children, when incapable of work through 
infancy, age, or infirmity, would then, and then only, be entitled to support 
from his opulent neighbors. 

This appears to have been the plan of the statute of Queen Elizabeth; in 
which the only defect was confining the management of the poor to small par¬ 
ochial districts; which are frequently incapable of furnishing proper work, or 
providing an able director. However, the laborious poor were then at 
liberty to seek employment wherever it was to be had: none being obliged to 
reside in the places of their settlement, but such as were unable or unwilling 


(m) Stra. 1128. 


(n) 2 Lord Raym. 1894. 
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to work; and those places of settlement being only such where they 
*were born or had made their abode , originally for three years, (o) and r* 3e2 l 
afterwards (in the case of vagabonds) for one year only. ( p) * L ^ 

After the restoration, a very different plan was adopted, which has rendered 
the employment of the poor more difficult, by authorizing the subdivisions of 
parishes; has greatly increased their number, by confining them all to their 
respective districts; has given birth to the intricacy of our poor laws, by mul¬ 
tiplying and rendering more easy the methods of gaining settlements; and, in 
consequence, has created an infinity of expensive law-suits between contending 
neighborhoods, concerning those settlements and removals. By the statute 13 
and 14 Car. II, o. 12, a legal settlement was declared to be gained by birth , or 
by inhabitancy , apprenticeship or service for forty days: within which period 
all intruders were made removable from any parish by two justices of the 
peace, unless they settled in a tenement of the annual value of 10J. The frauds, 
naturally consequent upon this provision, which gave a settlement by so short 
a residence, produced the statute 1 Jac. II, c. 17, which directed notice in 
writing to be delivered to the parish officers, before a settlement could be 
gained by such residence. Subsequent provisions allowed other circumstances 
of notoriety to be equivalent to such notice given; and those circumstances 
have from time to time been altered, enlarged or restrained, whenever the 
experience of new inconveniences, arising daily from new regulations, sug¬ 
gested the necessity of a remedy. And the doctrine of certificates was invented 
by way of counterpoise, to restrain a man and his family from acquiring a new 
settlement by any length of residence whatever, unless in two particular 
excepted cases; which makes parishes very cautious of giving such certificates, 
and of course confines the poor at home, where frequently no adequate employ¬ 
ment can be had. 

The law of settlements may be therefore now reduced to the following gen¬ 
eral heads; or, a settlement in a parish may be acquired, 1. By birth / for, 
wherever a child is first known *to be, that is always prima facie the r*o«oi 
place of settlement, until some other can be shown, (q) This is also -* 

generally the place of settlement of a bastard child; (r) for a bastard having in 
the eye of the law no father, cannot be referred to his settlement as other 
children may. ($) But, in legitimate children, though the place of birth be 
prima facie the settlement, yet it is not conclusively so; for there are, 2. Set¬ 
tlements by parentage , being the settlement of one’s father or mother; all 
legitimate children being really settled in the parish where their parents are 
settled, until they get a new settlement for themselves. (£) A new settlement 
may be acquired several ways, as, 3. By marriage . For a woman marrying a 
man that is settled in another parish changes her own settlement: the law not 
permitting the separation of husband and wife, (u) But if the man has no 
settlement, hers is suspended during his life, if he remains in England and is 
able to maintain her; but in his absence, or after his death, or during, perhaps, 
his inability, she may be removed to her old settlement, (u) The other methods 
of acquiring settlements in any parish are all reducible to this one, of forty 
days' residence therein: but this forty days’ residence (which is construed to be 
lodging or lying there) must not be by fraud or stealth, or in any clandestine 
manner; but made notorious by one or other of the following concomitant cir¬ 
cumstances. The next method therefore of gaining a settlement is, 4. By 
forty days’ residence, and notice . For if a stranger comes into a parish, and 
delivers notice in writing of his place of abode, and number of his family, to 
one of the overseers (which must be read in the church and registered), and 
resides there unmolested for forty days after such notice, he is legally settled 
thereby, (id) For the law presumes that such a one at the time of notice is not 




5?ik ld >,5 eil r. VI \ C ii?- J Ww. VI, c. 3. 8 Edw. VI, c. 10. 14 EH*, o. 5. (p) Stat. 80 Ell*, o. 4. 

F 0 ^ 864 - ?alk. 485. 1 Lord Raym. 507. (r) 8ee p. 450. («) Salk. 427. 

> ^ Lord Raym. 1473. (u) Stra. 544. <r) Foley, 061, 260. Burr. Bek <X ‘ 

{vt) But. 13 and 14 Car. H, c. 12. 1 Jac. II, c. 17. 8 and 4 W. and Mar. c. It. 
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likely to become chargeable, else he would not venture to give it; or that, in 
such case, the parish would take care to remove him. But there are also other 
circumstances equivalent to such notice: therefore, 5. Renting for a year 

r*3641 * a tenement the y earl y value of ten pounds, and residing forty days 
L J in the parish, gains a settlement without notice; (x) upon the principle of 
having substance enough to gain credit for such a house. 6. Being charged to 
and paying the public taxes and levies of the parish; excepting those for scav¬ 
engers, highways, (y) and the duties on houses and windows; ( 2 ) and, 7. Exe¬ 
cuting, when legally appointed, any public parochial office for a whole year in 
the parish, as churchwarden, &c., are both of them equivalent to notice, and 
gain a settlement, (a) if coupled with a residence of forty days. 8. Being 
hired for a year, when unmarried and childless, and serving a year in the same 
service; and 9. Being bound an apprentice , give the servant and apprentice a 
settlement without notice, (6) in that place wherein they serve the last forty 
days. This is meant to encourage application to trades, and going out to repu¬ 
table services. 10. Lastly, the having an estate of one’s own, and residing 
thereon forty days, however small the value may be, in case it be acquired by 
act of law, or of a third person, as by descent, gift, devise, &c., is a sufficient 
settlement: (c) but if a man acquire it by his own act, as by purchase, (in its 
popular sense, in consideration of money paid,) then unless the consideration 
advanced bona fide be 30/., it is no settlement for any longer time than the 
persons shall inhabit thereon. (<#) He is in no case removable from his own 
property; but he shall not, by any trifling or fraudulent purchase of his own, 
acquire a permanent and lasting settlement. 

All persons, not so settled, may be removed to their own parishes, on com¬ 
plaint of the overseers, by two justices of the peace, if they shall adjudge 
them likely to become chargeable to the parish into which they have intruded: 
unless they are in a way of getting a legal settlement, as by having hired a 
h° use P er annum > or living in an ^annual service; for then they 

*■ J are not removable, {e) And in all other cases, if the parish to which 
they belong will grant them a certificate, acknowledging them to be their 
parishioners, they cannot be removed merely because likely to become charge¬ 
able, but only when they become actually chargeable. ( f) But such certifi¬ 
cated person can gain no settlement by any of the means above mentioned, 
unless by renting a tenement of 10/. per annum , or by serving an annual office 
in the parish being legally placed therein; neither can an apprentice or servant 
to such certificated person gain a settlement by such their service, (g) 

These are the general heads of the laws relating to the poor, which, by the 
resolutions of the courts of justice thereon within a century past, are branched 
into a great variety. (16) And yet, notwithstanding the pains that have been 
taken about them, they still remain very imperfect, and inadequate to the 
purposes they are designed for: a fate that has generally attended most of 
our statute laws, where they have not the foundation of the common law to 
build on. When the shires, the hundreds, and the tithings were kept in the 
same admirable order in which they were disposed by the great Alfred, there 
were no persons idle, consequently none but the impotent that needed relief: 
and the statute of 43 Eliz. seems entirely founded on the same principle. But 
when this excellent scheme was neglected and departed from, we cannot but 


(a?) Stat. 13 and 14 Car. n, c. 12. (y) Stat. 9 Geo. I, c. 7, § 6. 

z) Stat. 21 Geo. II, c. 10. 18 Geo. m. c. 2d. (a) Stat. 3 and 4 W. and M. c. 11. 

'6) Stat. 3 and 4 W. and M. c. 11. 8 and 9 W. m, c. 30. 31 Geo. II, c. 11. (o) Salk. 524, 

(d) Stat. 9 Geo. 1, c. 7. (e) Salk. 472. (/) Stat. 8 and 9 W. Ill, c. 30. {g) Stat. 12 Ann. a 1A 


V 

\ 


(16) In the United States the care of the dependent poor devolves upon the individual 
states, and provision is made in them all for that object. Township and county officers are 
chosen to administer the public bounty, and asylums are provided for those who need 
permanent relief. The reader will consult the 9tatute9 of liis state for information con¬ 
cerning the system of relief for the poor there established. 
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observe with concern what miserable shifts and lame expedients have from 
time to time been adopted in order to patch up the flaws occasioned by this 
neglect. There is not a more necessary or more certain maxim in the frame 
anil constitution of society, than that every individual must contribute his 
share in order to the well-being of the community; and surely they must be 
very deficient in sound policy, who suffer one-half of a parish to continue idle, 
dissolute, and unemployed; and are at length amazed to find that the industry 
of the other half is not able to maintain the whole. 


CHAPTER X. 

OF THE PEOPLE, WHETHER ALIENS, DENIZENS, 

OR NATIVES. 

Having, in the eight preceding chapters, treated of persons as they stand in 
the public relations of magistrates y I now proceed to consider such persons as 
fall under the denomination of the people. And herein all the inferior and 
subordinate magistrates treated of in the last chapter are included. 

The first and most obvious division of the people is into aliens and natural- 
born subjects. (1) Natural-born subjects are such as are born within the 
dominions of the crown of England; that is, within the ligeance, or, as it is 
generally called, the allegiance of the king; and aliens, such as are born out 
of it. Allegiance is the tie, or ligamen, which binds the subject to the king, 
in return for that protection which the king affords the subject. The thing 
itself, or substantial part of it, is founded in reason and the nature of govern¬ 
ment; the name and the form are derived to us from our Gothic ancestors. 
Under the feudal system, every owner of lands held them in subjection to 
some superior or lord, from whom or whose ancestors the tenant or vassal had 
received them: and there was a mutual trust or confidence subsisting between 
the lord and vassal, that the lord should protect the vassal in the enjoyment 
of the territory he had granted him, and on the *other hand, that the rtog^i 
vassal should be faithful to the lord, and defend him against all his *- -* 

enemies. This obligation on the part of the vassal was called his f delitas , or 
fealty; and an oath of fealty was required, by the feudal law, to be taken by 
all tenants to their landlord, which is couched in almost the same terms as our 
ancient oath of allegiance; (a) except that in the usual oath of fealty there 
was frequently a saving or exception of the faith due to a superior lord by 
name, under whom the landlord himself was perhaps only a tenant or vassal. 
But when the acknowledgment was made to the absolute superior himself, 
who was vassal to no man, it was no longer called the oath of fealty, but 
the oath of allegiance; and therein the tenant swore to bear faith to his 
sovereign lord, in opposition to all men, without any saving or exception: 
“ contra omnes homines fidelitatem fecit .” (6) Land held by this exalted 
species of fealty was called feudum ligium y a liege fee; the vassals homines 
ligii y or liege men; and the sovereign their dominies ligius y or liege lord. And 
when sovereign princes did homage to each other, for lands held under their 
respective sovereignties, a distinction was always made between simple homage, 
which was only an acknowledgment of tenure, (c) and liege homage, which 
included the fealty before mentioned, and the services consequent upon it. 
(a) 2 Feud. 5, 6, 7. (6) 2 Feud. 99. (c) 7 Rep. C&lvin's case, 7. 

(1) Children born out of the country while the parents are temporarily abroad are to be 
regarded as natural-born subjects; and this rule it seems applies though the mother baa 
alien. Ludlam ▼. Ludlam, 26 N. Y. t 350. 
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Thus when our Edward III, in 1329, did homage to Philip VI, of France, for 
his ducal dominions on that continent, it was warmly disputed of what species 
the homage was to be, whether liege or simple homage. ( d) But with us in 
England, it becoming a settled principle of tenure that all lands in the king¬ 
dom are holden of the king as their sovereign and lord paramount, no oath 
but that of fealty could ever be taken to inferior lords, and the oath of 
allegiance was necessarily confined to the person of the king alone. By an 
easy analogy, the term of allegiance was soon brought to signify all other 
engagements which are due from subjects to their prince, as well as those 
duties which were simply and merely territorial. And the oath of allegiance, 

r*368l as ad . ministere< l for ^upwards of six hundred years, (e) contained a 
L J promise “to be true and faithful to the king and his heirs, and truth 
and faith to bear of life and limb and terrene honour, and not to know or hear 
of any ill or damage intended him, without defending him therefrom.” Upon 
which Sir Matthew Hale (/) makes this remark, that it was short and plain, 
not entangled with long or intricate causes or declarations, and yet is compre¬ 
hensive of the whole duty from the subject to his sovereign. But at the 
revolution, the terms of this oath being thought perhaps to favour too 
much the notion of non-resistance, the present form was introduced by the 
convention parliament, which is more general and indeterminate than the 
former; the subject only promising “ that he will be faithful and bear true 
allegiance to the king,” without mentioning “his heirs,” or specifying in the 
least wherein that allegiance consists. The oath of supremacy is principally 
calculated as a renunciation of the pope’s pretended authority; and the oath 
of abjuration, introduced in the reign of King William, (g) very amply 
supplies the loose and general texture of the oath of allegiance; it recognizing 
the right of his majesty, derived under the act of settlement; engaging to 
support him to the utmost of the juror’s power; promising to disclose all 
traitorous conspiracies against him; and expressly renouncing any claim of the 
descendants of the late pretender, in as clear and explicit terms as the English 
language can furnish. This oath must be taken by all persons in any office, 
trust or employment; and may be tendered by two justices of the peace to 
any person whom they shall suspect of disaffection. (A) And the oath of 
allegiance may be tendered (i) to ail persons above the age of twelve years, 
whether natives, denizens, or aliens, either in the court-leet of the manor, or 
in the sheriff’s tourn, which is the court-leet of the county. (2) 

But besides these express engagements, the law also holds that there is an 
r* -Q-, implied, original, and virtual allegiance, ♦owing from every subject to 
** J his sovereign, antecedently to any express promise; and although the 


(d 

(V 


d) 2 Cart. 401. Mod. Un. Hist, xxlll, 420. 

e) Mirror, c, 3, 5 35. Fleta, 8,16. Britton, c. 29. 7 Rep. Calvin's case, 6, 

) Stat. 13 and 14 W. Ill, c. 6. (h) Stat. 1 Geo. 1, st. 2, c. 13. 6 Geo. HI, c 

(i) 2 Inst. 121. 1 Hat P. C. 64. 




Hal P. C. 63. 


(2) As regards these oaths great changes have from time to time been made by ssatute, 
which it will not be necessary for us to follow here. The subject is now covered by 
statute 31 and 22 Vic., c. 72, under which no person can be 4 ‘required or authorized to take 
the oaths of allegiance, supremacy and abjuration, or any of such oaths, or any oath 
substituted for such oaths or any of them/’ except the persons indicated in that act, in the 
“ Clerical Subscription Act, 1865,” (as to which see next chapter), and the “Parliamentary 
Oaths Act, 1866.” The general purpose of the statute 31 aod 22 Vic., c. 72, as well as of 
other statutes which preceded it, was to relieve Roman Catholics and other persons having 
religious scruples which precluded their taking the oaths formerly required, from the 
disabilities under which they lay in consequence, and to enable them to serve the state in 
positions of honoue and responsibility in common with their fellow subjects. The oath of 
allegiance now required is simply that the juror “ will be faithfel and bear true allegiance 
to her majesty Queen Victoria, her heirs and successors according to law;” and the oath 
required of officers generally is, that they will well and truly serve her majesty in their 
respective offices; while judicial officers are to add to the same a further pledge, that they 
“ will do right to all manner of people after the laws and usages of this realm, without fear 
of favor, affection or ill will.” 
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subject never swore any faith or allegiance in form. For as the king, by the 
verv descent of the crown, is fully invested with all the rights, and bound to all 
the" duties, of sovereignty, before his coronation; so the subject is bound to 
his prince by an intrinsic allegiance, before the superinduction of those out¬ 
ward bonds of oath, homage,and fealty; which were only instituted to remind 
the subject of this his previous duty, and for the better securing its perfor¬ 
mance. [k) The formal profession, therefore, or oath of subjection, is nothing 
more than a declaration in words of what was before implied iii law. Which 
occasions Sir Edward Coke very juBtly to observe, (£) that “all subjects are 
equally bounden to their allegiance as if they had taken the oath; because it 
is written by the finger of the law in their hearts, and the taking of the 
corporal oath is but an outward declaration of the same.” The sanction of an 
oath, it is true, in case of violation of duty, makes the guilt still more accumu¬ 
lated, by superadding perjury to treason: but it does not increase the civil 
obligation to loyalty; it only strengthens the social tie by uniting it with that 
of religion. 

Allegiance, both express and implied, is however distinguished by the law 
into two sorts or species, the one natural, the other local; the former being 
also perpetual, the latter temporary. Natural allegiance is such as is due from 
all men born within the king’s dominions immediately upon their birth, (m) 
For, immediately upon their birth, they are under the king’s protection: at a 
time, too, when (during their infancy) they are incapable of protecting them¬ 
selves. Natural allegiance is therefore a debt of gratitude; which cannot be 
forfeited, cancelled, or altered by any change of time, place, or circumstance, 
nor by any thing but the united concurrence of the legislature, (n) An 
Englishman who removes to France, or to China, owes the same allegiance 
*to the king of England there as at home, and twenty years hence as r*o 70 'i 
well as now. For it is a principle of universal law, (o) that the natural- *■ 
bom subject of one prince cannot by any act of his own, no, not by swearing 
allegiance to another, put off or discharge his natural allegiance to the former: 
for this natural allegiance was intrinsic, and primitive, and antecedent to the 
other; and cannot be divested without the concurrent act of that prince to 
whom it was first due. Indeed the natural-born subject of one prince, to 
whom he owes allegiance, may be entangled by subjecting himself absolutely 
to another; but it is his own act that brings him into these straits and diffi¬ 
culties, of owing service to two masters; and it is unreasonable that, by such 
voluntary act or his own, he should be able at pleasure to unloose those bands 
by which he is connected to his natural prince. (3) 


(fr) 1 HaL P. C. 61. 


(0 2 Inst. 121. 


(m) 7 Rep. 7. 


(n) 2 P. Wmj. 124. (o) 1 Hal. P. 0. W. 


(3) The doctrine here stated has been accepted by the courts of America as a part of our 
inheritance of the common law of England. See the cases of Talbot v. Jan9on p 3 Dali., 
133; Isaac Williams's Case, 2 Cranch, 82, note; Murray v. The Charming Betsey, Ibid, 64; 
United States v. Gillies, 1 Pet. C. C., 159; The Santissima Trinidad, 7 Wheat, 283; Shanks 
v. Dupont, 3 Pet., 242; Ainslie v, Martin, 9 Mass., 454. To say however that it is “a 
principle of universal law,” is to occupy disputed ground. Chancellor Kent, who declared 
and defined the doctrine, admits that the writers on public law have generally spoken in 
favor of the right of a subject to emigrate and abandon his native country, unless there is 
some positive restraint by law, or he is at the time in possession of a public trust, or unless 
his country to in distress or in war, and stands in need of his assistance. And he quotes 
the declaration of Cicero, that it was the immutable foundation of Roman liberty, that 
every man is master of his rights of citizenship, and may retain or renounce them at his 
pleasure. Judge Tucker, in commenting on the text (1803), had insisted on the right of 
expatriation as “ a right strictly natural," and his state had formally made a declaration to 
the same effect twenty years earlier. Mr. Lawrence, in his edition of Wheaton’s Inter¬ 
national Law, has discussed this subject on general principles, taking a view opposed to 
that of the English and American courts, and more in harmony with that which has 
generally prevailed among the American people and in the executive councils. The claim 
on the part of Great Britain of a right to search American vessels for British seamen, which 
brought on the war of 1812, was based upon this doctrine of perpetual allegiance, and 
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Local allegiance is such as is due from an alien or stranger born, for so long 
time as he continues within the king’s dominion and protection: ( p) and it 
ceases the instant such stranger transfers himself from this kingdom to 
another. Natural allegiance is therefore perpetual, and local, temporary only; 
and that for this reason, evidently founded upon the nature of government; 
that allegiance is a debt due from the subject, upon an implied contract with 
the prince, that so long as the one affords protection, so long the other will 
demean himself faithfully. As therefore the prince is always under a constant 
tie to protect his natural-born subjects, at all times and in all countries, for 
this reason their allegiance due to him is equally universal and permanent. 
But, on the other hand, as the prince affords his protection to an alien, only 
during his residence in this realm, the allegiance of an alien is confined, in 
point of time, to the duration of such his residence, and, in point of locality, 
to the dominions of the British empire. From which considerations Sir 
Matthew Hale ( q) deduces this consequence, that though there be an usurper 
of the crown, yet it is treason for any subject, while the usurper is in full 
P 0SBesB10n °f the sovereignty to ^practice anything against his crown 
L -* and dignity; wherefore, although the true prince regain the sovereignty, 
yet such attempts against the usurper (unless in defence or aid of the rightful 
king) have been afterwards punished with death; because of the breach of 
that temporary allegiance, which was due to him as king de facto . And upon 
this footing, after Edward IV recovered the crown, which had been long de¬ 
tained from his house by the line of Lancaster, treasons committed against 
Henry VI were capitally punished, though Henry had been declared an 
usurper by parliament. 

This oath of allegiance, or rather the allegiance itself, is held to be applic¬ 
able not only to the political capacity of the king, or regal office, but to his 
natural person and blood-royal; and for the misapplication of their allegiance, 
viz.: to the regal capacity or crown, exclusive of the person of the king, were 
the Spencers banished in the reign of Henry II. (r) And from hence arose 
that principle of personal attachment, and affectionate loyalty, which induced 
our forefathers (and, if occasion required, would doubtless induce their sons) 
to hazard all that was dear to them, life, fortune, and family, in defence ana 
support of their liege lord and sovereign. 

This allegiance, then, both express and implied, is the duty of all the king’s 
subjects, under the distinctions here laid down, of local and temporary, or 
universal and perpetual. Their rights are also distinguishable by the same 
criterions of time and locality; natural-born subjects having a great variety of 
rights, which they acquire by being born within the king’s ligeance, and can 
never forfeit by any distance of place or time, but only by their own misbe¬ 
haviour; the explanation of which rights is the principle subject of the two 
first books of these Commentaries. The same is also in some degree the case 
of aliens; though their rights are much more circumscribed, being acquired 
only by residence here, and lost whenever they remove. I shall however here 


(p) 7 Rep. e. 


(A) 1 Hal. P. C. 60. 


(r) 1 Hal. P. C. 67. 


though resisted on other grounds, was denied also as inconsistent with a general principle 
of international law, which permitted expatriation where emigration was not forbidden. 
The supreme court of Kentucky has declared the right of expatriation to be a practical and 
fundamental American doctrine, and that where no statute regulation on the subject exists, 
the citizen may in good faith abjure his country and his allegiance, and the assent of the 
government is to be presumed. Alsberry v. Hawkins, 9 Dana, 178. This view is in 
harmony with the prevailing American sentiment, to which the government is at this time 
endeavoring to give effect by treaties with European nations. Congress declared the right 
of expatriation to be “a natural and inherent right of all people,” by act of July 28, 1868. 
16 Stat. at Large, 223. And now in Great Britain by stat. 38 Vic., c. 14, § 6, the right u 
In effect conceded. 
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endeavour to chalk out some of the principal lines, whereby *they are r* 8 y 2 ‘| 
distinguished from natives, descending to farther particulars when *- ' 

they come in course. 

An alien born may purchase lands, or other estates: but not for his own use, 
for the king is thereupon entitled to them. ( 5 ) (4) If an alien could acquire a 
permanent property in lands, he must owe an allegiance, equally permanent 
with that property, to the king of England, which would probably be incon¬ 
sistent with that which he owes to his own natural liege lord: besides that 
thereby the nation might in time be subject to foreign influence, and feel 
many other inconveniences. Wherefore by the civil law such contracts were 
also made void: (t) but the prince had no 6 ucli advantage of forfeiture there¬ 
by, as with us in England. Among other reasons which might be given for 
our constitution, it seems to be intended by way of punishment for the alien’s 
presumption in attempting to acquire any landed property; for the vendor is 
not affected by it, he having resigned his right, and received an equivalent in 
exchange. Yet an alien may acquire a property in goods, money and other 
personal estate, or may hire a house for his habitation: (u) for personal estate 
is of a transitory and movable nature; and. besides, this indulgence to strangers 
is necessary for the advancement of trade. (5) Aliens also may trade as 
freely as other people, only they are subject to certain higher duties at the 
custom-house; ( 6 ) and there are also some obsolete statutes of Hen. VIII 
prohibiting alien artificers to work for themselves in this kingdom; but it is 
generally held that they were virtually repealed by statute 5 Eliz. c. 7. Also 
an alien may bring an action concerning personal property, and may make a will, 
and dispose of his personal estate: (to) not a 9 it is in France, where the king at 
the death of an alien is entitled to all he is worth, by the droit d'aubaine or jus 
albinatusy (z) unless he has a peculiar exemption. When I mention these 
rights of an alien, I must be understood of alien friends only, or such whose 
countries are in peace with ours; for alien enemies have no *rights, no (-*01701 
privileges, unless by the king’s special favour, during the time of *• J 
war. (7) 

When I say, that an alien is one who is born out of the king’s dominions, or 
allegiance, this also must be understood with some restrictions. The common 
law, indeed, stood absolutely so, with only a very few exceptions; so that a 

(«) Co. Litt. 2. (t) Cod. 1. 11, tit. 55. (u) 7 Rep. 17. (w) Lutw. M. 

( 2 ) A word derived from alibi natue. Spelm. Gl. 24. 


(4) The lands which aliens take, by deed or devise, they may hold as against all persons 
except the sovereign. People v. Conkling, 2 Hill, 87; Wadsworth v. Wadsworth, 12 N. 
Y. t 376; Wright v. Saddler, 20 Ibid., 320; Cross v. De Valle, 1 Wall., 5; Wilbur v. Tobey, 
16 Pick., 177. Whether inquest of office is necessary, see book 2, p. 249, n. 

An alien has no inheritable blood through which title may be deduced, aDd consequently 
one cannot take lands by descent who must claim by representation through an alien. 
Jackson v. Green, 7 Wend., 333; Levy v. McCartee, 6 Pet., 102. But 0 De brother may 
inherit from another, notwithstanding the father is an alien; the descent as to the brothers 
being immediate. Collingwood v. Pace, 1 Vent., 413; Bid., 193. If an alien is naturalized, 
this is a waiver of forfeiture in respect to lands previously held by him. Osterman v. Bald¬ 
win, 6 Wall., 116. 

Borne of the American states have abolished the disability of aliens to hold lands, which, 
as to those states, rests on no sound reasons. 

(5) By statute 7 and 8 Vic., c. 66, an alien friend may hold every species of personal 
property except chattels real, aDd may take and hold aoy lands, houses and other tene¬ 
ments for the purpose of residence or occupation, or for the purpose of any business, trade 
or manufacture, for aDy term not exceeding twenty-one years. 

(6) Repealed, except as to some city duties, by statute 24 Geo. II, st. 2, c. 16. 

(7) During the late civil war in the United States, it was held that the people within the 
limits occupied by the insurgents, and controlled by their military forces, were to be 
regarded as being, and as having the rights only of, alien enemies, irrespective of their 
sympathies as between the belligerents. Alexander’s Cotton, 2 Wall., 404; Kanhawa Coal 
Co. v. Kanhawa and Ohio Coal Co., 7 Blatch., 391. 
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particular act of parliament became necessary after the restoration, (y) “for 
the naturalization of children of his majesty’s English subjects, born in foreign 
countries during the late troubles.” And this maxim of the law proceeded 
upon a general principle, that every man owes natural allegiance where he is 
born, and cannot owe two such allegiances, or serve two masters, at once. Yet 
the children of the king’s ambassadors born abroad were always held to be 
natural subjects: (z) for as the father, though in a foreign country, owes not 
even a local allegiance to the prince to whom he is sent; so, with regard to the 
son also, he was held (by a kind of postliminium) to be born under the king 
of England’s allegiance, represented by his father the ambassador. To encour¬ 
age also foreign commerce, it was enacted by statute 25 Edw. Ill, st. 2, that 
all children born abroad, provided both their parents were at the time of the 
birth in allegiance to the king, and the mother had passed the seas by her 
husband’s consent, might inherit as if born in England; and accordingly it 
hath been so adjudged in behalf of merchants, (a) But by several more 
modern statutes (5) these restrictions are still farther taken off; so that all 
children, bora out of the king’s ligeance, whose fathers (or grandfathers by 
the father’s side) were natural-born subjects, are now deemed to be natural- 
born subjects themselves to all intents and purposes; unless their said ances¬ 
tors were attainted, or banished beyond sea, for high treason; or were at the 
birth of such children in the service of a prince at enmity with Great 
Britain. (8) Yet the grandchildren of such ancestors shall not be privileged 
in respect of the alien’s duty, except they be protestants, and actually reside 
within the realm; nor shall be enabled to claim any estate or interest, unless 
the claim be made within five years after the same shall accrue. 

The children of aliens, bom here in England, are, generally speaking, 
r* 7 -| natural-born subjects, and entitled to all the ^privileges of such. (9) 
L J In which the constitution of France differs from ours; for there, by 
their jus albinatus y if a child be born of foreign parents, it is an alien, (c) 

A denizen is an alien born, but who has obtained ex donatione regis letters 
patent to make him an English subject: a high and incommunicable branch of 
the royal prerogative. ( d ) A denizen is in a kind of middle state, between an 
alien and natural-born subject, and partakes of both of them. He may take 
lands by purchase or devise, which an alien may not; but cannot take by inher¬ 
itance: (e) for his parent, through whom he must claim, being an alien, had no 
inheritable blood; and therefore could convey none to the son. And, upon a 
like defect of hereditary blood, the issue of a denizen, born before denization, 
cannot inherit to him ; but his issue born after may. ( f ) A denizen is not 
excused (g ) from paying the alien’s duty, and some other mercantile burthens. 
And no denizen can be of the privy council, or either house of parliament, or 
have any office of trust, civil or military, or be capable of any grant of lands, 
Ac., from the crown. (A) 

Naturalization cannot be performed but by act of parliament: for by this an 
alien is put in exactly the same state as if he had been born in the king’s lige- 


(y) Stat. 29 Car. II, c. 6. (s) 7 Rep. 18. (a) Cro. Car. 60L Mar. 91. Jenk. Centra. 

(5) 7 Ann. c. 5. 4 Geo. II, c. 21. and 13 Geo. Ill, c. 21. 

- " (e) 11 Rep. 67. 

(h) Stat. 12 W. Ill, c. 


(5)7 _ _ 

(a) 7 Rep. Calvin’s case, 25. 
ig) Stat. 22 Hen. VIII, c. 8. 


Cro. Car. 601. Mar. 91. Jenk. Cent. a. 

(c) Jeuk. Cent. 3. cites Treasure Francois 81* 
^/) Co. Litt. 8. vaugh. 285. * 


(8) By statute 7 and 8 Yic. c. 06, s. 3, every person born abroad, of a mother who is a 
natural-born subject of the United Kingdom, is “ capable of taking to him, his heirs, execu¬ 
tors or administrators, any estate, real or personal, by devise or purchase, or inheritance of 
succession . yt 

(9) And they may trace title by inheritance through ancestors born out of the allegiance. 

Statute 11 and 12 Wm. Ill, c. 0, and 25 Geo. II, c. 39. _ 

By statute 21 and 22 Vic c. 20, a proceeding is allowed to be had in the court for divorce 
and matrimonial causes, for determining the right of any person to be deemed a natural- 
born subject of the crown; but the proceeding will not affect the right of third persona not 
cited or made parties thereto. 
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ance; except only that ho is incapable, as well as a denizen, of being a member 
of the privy council, or parliament, holding offices, grants, Ac. (i) No bill of 
naturalization can be received in either bouse of parliament without such dis¬ 
abling clause in it: (J) nor without a clause disabling the person from obtain¬ 
ing any immunity in trade thereby in any foreign country, unless he shall have 
resided in Britain for seven years next after the commencement of the session 
iu which he is naturalized, (k) Neither can any person be naturalized or 
restored in blood unless he hath received the sacrament of the Lord’s supper 
within one month before the bringing in of the bill; and unless lie also takes 
the oaths of allegiance and supremacy in the presence of the parliament. (1) 
But these provisions have been usually dispensed with by special acts of 
parliament, previous to bills of naturalization of any foreign princes or prin¬ 
cesses. (m) ( 10 ) 

*These are the principal distinctions between aliens, denizens and [*0751 
natives: distinctions, which it hath been frequently endeavoured since -I 

the commencement of this century to lay almost totally aside, by one general 
naturalization act for all foreign protestants. An attempt which was once car¬ 
ried into execution by the statute 7 Ann. c. 5; but this, after three years’ exper¬ 
ience of it, was repealed by the statute 10 Ann. c. 5, except one clause, which 
was just now mentioned, for naturalizing the children of English parents born 
abroad. However, every foreign seaman, who in time of war serves two years 
on board an English ship, by virtue of the king’s proclamation, is ipso facto 
naturalized under the like restrictions as in statute 12 Wm. Ill, c. 2 ; (n) and 
all foreign protestants, and Jews, upon their residing seven years in any of the 
American colonies, without being absent above two months at a time, and all 
foreign protestants serving two years in a military capacity there, or being 
three years employed in the whale fishery, without afterwards absenting them¬ 
selves from the king’s dominions for more than one year, and none of them 
falling within the incapacities declared by statute 4 Geo. II, c. 21 , shall be (upon 
taking the oaths of allegiance and abjuration, or in some cases, an affirmation 
to the same effect) naturalized to all intents and purposes, as if they had been 
born in this kingdom; except as to sitting in parliament or in the privy coun¬ 
cil, and holding offices or grants of lands, Ac., from the crown within the 
kingdoms of Great Britain or Ireland, (o) They therefore are admissible to 
all other privileges, which protestants or Jew r s born in this kingdom are 
entitled to. What those privileges are, with respect to Jews (p) in particular, 
was the subject of very high debates about the time of the famous Jew-bill; (y) 
which enables all Jews to prefer bills of naturalization in parliament, without 
receiving the sacrament, as ordained by statute 7 Jac. I. ( 11 ) It is not my 

(t) Ibid. ( J) Stat. 1 Geo. I, c. 4, ffc) Stat. 14 Geo. Ill, c. 84. ( l ) Stat. 7 Jac. I, c. 2. 

(m) Stat, 4 Ann. c. 1. 7 Geo. II, c. 8. 9 Geo. II, c. 24. 4 Geo. Ill, c. 4. (n) Stat. 13 Geo. II, c. 8 . 

(o) Stat. 1 Geo. II, c. 7. 20 Geo. II. c. 44. 22 Geo. IL c. 45. 2 Geo. IIL c. 25. 13 Geo. Ill, c. 25. 

(p> A pretty accurate account of the Jews till their banishment in 8 Edward I, may be found in Prynne’a 
Demu-rer, and in Molloy defure Maritimo, b. 8. c. 8. 

{q) Stat. 28 Geo. II, c. 28. 


(10) A very simple mode of naturalization is provided by stat. 7 and 8 Vic. c. 60, of which 
aliens who have become permanent residents may avail themselves. The naturalization 
confers most of the civil and political rights of natural born subjects except the capacity to 
be a member of parliament, or a member of the privy council. 

(11) Jews were excluded from holding civil offices, not by any direct enactment, but solely 
by the form of the asseveration appended to the abjuration oath, and the declaration required 
by 9 Geo. IV, c 17, which was to be made “upon the true faith of a Christian.” By 
statute 8 and 9 Vic. c. 52, this declaration was dispensed with in the case of corporate 
offices, and under statute 23 and 24 Vic. c. 03, Jews are now admitted to the house of 
commons. 
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intention to revive this controversy again; for the act lived only a few months, 
and was then repealed: (r) therefore peace be now to its manes . (12) f 


(r) Stat. 27 Geo. H, c. 1. 


(12) By the constitution of the United States, congress is empowered “to establish an 
uniform rule of naturalization. Art. t, § 3. The requirement of uniformity necessarily 
excludes legislation by the states on the same subject. It is competent for congress, how¬ 
ever, when they have established an uniform rule, to give to the state courts jurisdiction 
under it. State v. Penney, 5 Eng., 621. 

The following are the provisions of congressional legislation now in force: 

That any alien, being a free white person, may be admitted to become a citizen of the 
United States, or any of them, on the following conditions and not otherwise: 

First. That he shall have declared on oath or affirmation, before the supreme, superior, 
district or circuit court of some one of the states, or of the territorial districts of the United 
States, or a circuit or district court of the United States, or a clerk of any such court, two 
years at least before his admission, that it was bona fide his intention to become a citizen of 
the United States, and to renounce forever all allegiance and fidelity to any foreign prince, 
potentate, state or sovereignty whatever, and particularly the prince, potentate, state or 
sovereignty whereof such alien may at the time be a citizen or subject. 

Second. That he shall at the time of his application to be admitted declare on oath or 
affirmation, before some one of the courts aforesaid, that he will support the constitution 
of the United States, and that he doth absolutely and entirely renounce and abjure all 
allegiance and fidelity to every foreign prince, potentate, state or sovereignty whereof he 
was before a citizen or subject. 

Third. He must satisfy the court by evidence that he has resided within the United 
States five years at least, and within the state or territory where the court is held one year 
at least, and during that time behaved as a man of good moral character, attached to the 
principles of the constitution of the United States, and well disposed to the good order and 
happiness of the same. 

Fourth. He shall at the time renounce any hereditary title or order of nobility, if aDy 
such he may have or belong to. 

Any alien, being a free white person and a minor under the age of twenty-one years, 
who shall have resided in the United States three years next preceding his arriving at the 
age of twenty-one years, and who shall continue to reside therein to the time of making 
application, may, after becoming twenty-one, and after having resided five years within 
the United States, including the three years of minority, be admitted a citizen without the 
preliminary declaration hereinbefore mentioned. 

Any alien of the age of twenty-one years and upwards, who enlisted or shall enlist in the 
armies of the United States, either the regular or volunteer forces, and has been or shall be 
honorably discharged therefrom, maybe admitted to become a citizen without any previous 
declaration, and on proof of one year’s residence within the United States. 

The children of parents duly naturalized, being under the age of twenty-one at the time 
of such naturalization, shall, if dwelling within the United States, be considered as citizens. 

If an alien who shall have declared his intentions shall die before he is actually naturalized, 
his widow and children shall be considered as citizens on taking the oaths prescribed by 
law. 

No alien who Bhall be a citizen, denizen or subject of any country, 6tate or sovereign 
with whom the United States shall be at war at the time of his application, shall be then 
admitted to be a citizen of the United States. 

As to what constitutes a record of naturalization, see Matter of Coleman, 15 Blatchfi, 
406. A woman who would be entitled to naturalization under the statutes, becomes a 
citizen by marrying one who is a citizen: Stat., Feb. 10, 1855; or by the naturalization of 
her husband after the marriage. White v. White, 2 Met. (Ky.), 185. 

If an alien is naturalized, he thereby acquires all the rights of a natural born citizen, in¬ 
cluding the right to take real property by descent. Ainslie v. Martin, 9 Mass., 454. A 
married woman may be naturalized without the concurrence of her husband.' Priest v. 
Cummings, 16 Wend., 617. The residence and good moral character of the applicant 
cannot be proved by affidavits taken out of court; the witnesses must be present for 
examination. Anonymous, 7 Hill, 137. The naturalization of a father ipso facto , makes 
his son, then residing in the United States and a minor, a citizen. State v. Penney, 

5 Eng., 621. 

Distinctions of color, so far as they concern persons of African blood, are abolished by 
act of congress of July 14, 1870. 
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CHAPTER XI. 

OF THE CLERGY. 

Tin? people, whether aliens, denizens, or natural-born subjects, are divisible 
into two kinds; the clergy and laity: the clergy, comprehending all persons 
in holy orders, and in ecclesiastical offices, will be the subject of the following 
chapter. (1) 


(1) No state church exists in any of the United States. 

The constitution of the United States expressly prohibits congress passing any law 
respecting an establishment of religion, or prohibiting the free exercise thereof. 1st amend¬ 
ment. The several state constitutions also contain provisions on the same subject, some of 
which are still more comprehensive, but the general purpose of all is the same. Complete 
separation of church and state, and complete freedom in religious worship and in the ex¬ 
pression of religious belief, are the rule throughout the states. In none of them can 
preference of one religious sect over another be established by law, or compulsory support, 
by taxation or otherwise, of religious worship, or attendance thereon, be required, or 
restraints upon the free exercise of religion according to the dictates of the conscience be 
imposed. Nevertheless, the common law of the land recognizes the fact that the prevailing 
religion is Christian, and it will not suffer one with impunity to shock the moral sense by 
utterances which a Christian community would regard as profane or blasphemous. Upde- 
graph v. Commonwealth, 11 S. and R., 394; People v. Ruggles, 8 Johns., 290; State v. 
Chandler, 2 Harr., 553; Commonwealth v. Kneeland, 20 Pick., 206. Nor is the recogni¬ 
tion of religion and of a superintending providence by the appointment of chaplains for 
the army and navy and for legislative bodies and the like, opposed to the constitutional 
provisions referred to, though the spirit of those provisions would require impartiality as 
between religious denominations in making such appointments. Nor are laws for the com¬ 
pulsory observance of the Christian Sabbath unconstitutional. Commonwealth v. Wolf, 
3 8. and R., 48; Commonwealth v. Lisher, 17 Ibid ., 55; Shover v. State, 5 Eng., 259; 
Cincinnati v. Rice, 15 Ohio, 225; State v. Amhs, 20 Mo., 214; Voglesong v. State, 9 Ind., 
112; Frolickstein v. Mayor of Mobile, 40 Ala., 725. 

The religious societies which exist throughout the states are quite different in their 
organization from those which exist in England, and still more different in the relations 
they sustain to the state. They are for the most part formed under general laws; which 
permit the voluntary incorporation of societies of attendants upon religious worship, under 
such regulations as they shall see fit to establish for themselves, and with power to hold 
real ana personal property for the purposes of their organization, but for no other purpose. 
Trustees of Quaker Society v. Dickinson, 1 Dev., 189. Chancellor Walworth described 
such a society as consisting of a voluntary association of individuals or families, united 
for the purpose of having a common place of worship, and to provide a proper teacher to 
instruct them in religious doctrines and duties, and to administer the ordinance of baptism, 
etc. Although a church or body of professing Christians is almost uniformly connected 
with such a society or congregation, the members of the church have no other or greater 
rights than any other members of the society who statedly attend with them for the pur¬ 
pose of divine worship. Over the church, as such, the legal or temporal tribunals of the 
state do not profess to have any jurisdiction whatever, except so far as is necessary to 

g rotect the civil rights of others, and to preserve the public peace. Watson v. Avery, 2 
ush, 332; Watson v. Jones, 13 Wall., 679; Smith v. Nelson, 18 Vt., 511. All questions 
relating to the faith and practice of the church and its members belong to the church 
judicatories, to which they have voluntarily subjected themselves. But, as a general 
principle, those ecclesiastical judicatories cannot interfere with the temporal concerns of 
the congregations, or society, with which the church or the members thereof are connected. 
Baptist Church v. Witherell, 3 Paige, 296. Such a society, when duly incorporated, is not 
an ecclesiastical, but a private civil corporation, the members of the society being the 
corporators, and the trustees the managing officers, with such powers as the statute confers, 
and the ordinary discretionary powers of officers in civil corporations. Robertson v. 
Bullions, 11 N. Y., 243. The church connected with the society, if any there be, is not 
recognized in the law; the corporators in the society are not necessarily members thereof, 
and the society may change its government, faith, form of worship, discipline and ecclesi¬ 
astical relations at will, subject only to the restraints imposed by their articles of association 
and to the general laws of the state. Robertson v. Bullions, 11 N. Y., 243; Parish of 
Heliport v. Tooker, 29 Barb., 250; Same Case, 21 N. Y., 267; Burrel v. Associated Reform 
Church, 44 Barb., 282. The articles of association will determine who shall vote where the 
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This venernble body of men, being separate and set apart from the rest of 
the people, in order to attend the more closely to the service of Almighty God, 
have thereupon large privileges allowed them by our municipal laws: and had 
formerly much greater, which were abridged at the time of the reformation 
on account of the ill use which the popish clergy had endeavoured to make of 
them. For, the laws having exempted them from almost every personal dutv, 
they attempted a total exemption from every secular tie. But it is observed 
by Sir Edward Coke, (a) that, as the overflowing of waters doth many times 
make the river to lose its proper channel, so in times past ecclesiastical 
persons, seeking to extend their liberties beyond their true bounds, either lost 
or enjoyed not those which of right belonged to them. The personal exemp¬ 
tions do indeed for the most part continue. A clergyman cannot be compelled 
to serve on a jury, nor to appear at a court-leet or view of frank-pledge; 
which almost every other person is obliged to do: ( 5 ) but if a layman is 
r*377l * 6ummone( l on a jury, an( l before the trial takes orders, he shall not- 
L J withstanding appear and be sworn, (c) Neither can he be chosen to 
any temporal office; as bailiff, reeve, constable, or the like: in regard of his 
own continual attendance on the sacred function. ( d ) During his attendance 
on divine service he is privileged from arrests in civil suits. ( e ) In cases also 
of felony, a clerk in orders shall have the beueiit of his clergy, without being 
branded in the hand; and may likewise have it more than once, (2) in both 
which particulars he is distinguished from a layman, (f) But as they have 
their privileges, so also they have their disabilities, on account of their 
spiritual avocations. Clergymen, we have seen, (g) are incapable of sitting in 
the house of commons; and, by statute 21 Hen. VIII, c. 13 , are not, in general, 
allowed to take any lands or tenements to farm, upon pain of 101 . per month, 
and total avoidance of the lease; (3) nor upon like pain to keep any tanhouse 
or brewhouse; nor shall engage in any manner of trade, nor sell any merchan¬ 
ts 2 Inst. 4. (6) F. N. B. 160. 2 Inst. 4. (c) 4 Leon. 190. 

id) Finch. L. 83. (e) S tat. 30 Edw. Ill, c. B. 1 Ric. 2, c. 16. 

(/) 2 Inst. 637: stat. 4 Hen. vTI, c. 13, and 1 Edw. VI, c. 12. (g) Page 175. 


state law does not prescribe qualifications. State v. Crowell, 4 Halst., 391; and the society 
may establish such rules as they may think proper for preserving order when met for 
public worship, and use the necessary force to remove a person who is disturbing the 
society by willful violation of these rules. McLain v. Matlock, 7 Ind., 525. If there 
should be a disruption of the society, the title to the corporate property will remain with 
that part of it which is acting in harmony with its own law; seceders will be entitled to 
no part of it. McGinnis v. Watson, 41 Penn. St., 9; M. E. Church of Cincinnati v. Wood, 
5 Ohio, 283; Keyser v. Stansifer, 6 Ohio, 363; Ferraria v. Yasconcelles, 23 Ill., 456. See 
Petty v. Tooker, 21 N. Y., 267; Eggleston v. Doolittle, 33 Conn., 396; Miller v. English, 
21 W. J. T 317. And this will be true, notwithstanding a change in doctrine on the part of 
the controlling majority. Keyser v. Stansifer, C Ohio, 363. The courts of the state do not 
interfere with the control of these corporations, or with the administration of church rules 
or discipline, unless civil rights become involved, and then only for the protection of such 
rights. Hendrickson v. Decow, Sax. Ch., 577; Baptist Church v. Withered, 3 Paige, 296; 
Watson v. Jones, 13 Wall., 679; State v. Farris, 45 Mo.,183; Chase v. Cheney, 58 Ill , 
509; Grosvenor v. United Society, 118 Mass., 78. But it is very common to provide by 
statute that the real estate of such corporations shall only be*sold by the trustees, after 
obtaining a license from some designated court of record. 

It is not necessary that churches should be incorporated in order to become the bene¬ 
ficiaries of gifts to charitable uses; as to which see Hill on Trustees, 99 and note; Adams' 
Equity, 65 and note; Story Eq. Juris., § 1137, et seq.; Tiffany and Bullard on Trusts, 232. 

(2) Benefit of clergy was abolished in England by statutes 7 and 8 Geo. IV, c. 28, and in 
Ireland by statute 9 Geo‘ IV, c. 64, and the learning on this subject has ceased to be of 
practical importance. Besides what our commentator has on the subject in book 4, c. 28, 
the curious reader will peruse with interest. Hale, P. C., c. 45; Barrington's Observations 
on the Statutes; Hobart's Rep., 288; State Trials, vol. 12, p. 631, note; voL 13, p. 1015; 
vol. 20, p. 650, note. 

(3) The law on this subject has recently been consolidated and amended by statutes 1 and 
2 Vic., c. 106; 2 and 3 Vic., c. 49; and 8 and 4 Vic., c. 86. See Hale ▼. Hale, 4 Beav., 
869; Hall v. Franklin, 3 M. and W., 259; Lewis v. Bright, 4 El. and Bl., 917. 
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dize, under forfeiture of the treble value: which prohibition iB consonant to 
the canon law. 

In the frame and constitution of ecclesiastical polity there are divers ranks 
and decrees; which I shall consider in their respective order, merely as they 
are takt'n notice of by the secular laws of England: without intermeddling 
with the canons* and constitutions, by which the clergy have bound them¬ 
selves. And under each division I shall consider, 1 . The method of their 
appointment. 2 . Their rights and duties: and 3. The manner wherein their 
character or office may cease. 

I. An archbishop or bishop is elected by the chapter of his cathedral church, 
by virtue of a license from the crown. Election was, in very early times, the 
usual mode of elevation to the episcopal chair throughout all Christendom; and 
this was promiscuously performed by the laity as well as the clergy: (A) till at 
length becoming tumultuous, the *emperors and other sovereigns of the r* 3 78 i 
respective kingdoms of Europe took the appointment, in some degree, J 

into their own hands, by reserving to themselves the right of confirming these 
elections, and of granting investiture of the temporalities, which now began 
almost universally to be annexed to this spiritual dignity; without which con¬ 
firmation and investiture, the elected bishop could neither be consecrated nor 
receive any secular profits. This right was acknowledged in the Emperor 
Charlemagne, A. D. 773, by Pope Hadrian I, and the council of Lateran, (i) 
and universally exercised by other Christian princes: but the policy of the 
court of Rome at the same time began by degrees to exclude the laity from 
any share in these elections, and to confine them wholly to the clergy, which 
at length was completely effected; the mere form of election appearing to the 
people to be a thing of little consequence, while the crown was in possession 
of an absolute negative, which was almost equivalent to a direct right of 
nomination. Hence the right of appointing to Dishopricks is said to have been 
in the crown of England (A) (as well as other kingdoms of Europe) even in 
the Saxon times; because the rights of confirmation and investiture were in 
effect, though not in form, a right of complete donation. (/) But when, by 
length of time, the custom of making elections by the clergy only was fully 
established, the popes began to except to the usual method of granting these 
investitures, which wer e per annulum et baculum , by the prince’s delivering to 
the prelate a ring, and pastoral staff or crosier; pretending that this was an 
encroachment on the church’s authority, and an attempt by these symbols to 
confer a spiritual jurisdiction: and Pope Gregory VII, towards the close of 
the eleventh century, published a bull of excommunication against all princes 
who should dare to confer investitures, and all prelates who should venture to 
receive them, (m) This was a bold step towards effecting the plan then 
adopted by *the Roman see, of rendering the clergy entirely inde- [-* 0*701 
pendent of the civil authority: and long and eager were the contests *- J 
occasioned by this papal claim. But at length, when the Emperor Henry V 
agreed to remove all suspicion of encroachment on the spiritual character, by 
conferring investitures for the future per sceptrum and not per annulum et 
baculum y and when the kings of England and France consented also to alter 
the form in their kingdoms, and receive only homage from the bishops for 
their temporalities, instead of investing them by the ring and crosier; the 
court of Rome found it prudent to suspend for a while its other pretensions, (n) 

This concession was obtained from King Henry the First m England, by 
means of that obstinate and arrogant prelate, Archbishop 'Anselm: ( 0 ) but 

(*) Per Clerum et populum. Palm. 25. 2 Roll. Rep. 102. M. Paris, A_ D. 1005. 

(0 Decret. 1 diet. (w. c. 22. ( k ) Palm. 28. 

(i) “ Nulla electio prazlatorum (sunt verba Ingulphi) erat mere libera et canonica: sed omnes dignu 
tale s tam cviscoporum, quam abbatum , per annulum et baculum regie curia prc eua complacentia con* 
ferebat . ** Penes clericos et monachos fuit electio, sed electum a rege postulabant . Selden, Jan. Ang» L, 
l ^ t 89* 

im) Decret. 2 cans. 18. qu. 7. e. 12 and 13. (n) Mod. Un. Hist. xxv. 863. xxix 116. 

(a) H Paris, A. D. 1107. 
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King John, about a century afterwards, in order to obtain the protection of 
the pope against his discontented barons, was also prevailed upon to give up 
by a charter, to all the monasteries and cathedrals in the kingdom, the free 
right of electing their prelates, whether abbots or bishops: reserving only to 
the crown the custody of the temporalties during the vacancy; the form of 
granting a license to elect (which is the original of our conge d'eslire), on 
refusal whereof the electors might proceed without it; and the right of approba¬ 
tion afterwards, which was not to be denied without a reasonable and lawful 
cause. ( p ) This grant was expressly recognized and confirmed in King John’s 
magna carta (q) and was again established by statute 25 Edw. Ill, st. 6, § 3. 

But by statute 25 Hen. VIII, c. 20, the ancient right of nomination was, in 
effect, restored to the crown; it being enacted, that at every future avoidance 
of a bishoprick, the king may send the dean and chapter his usual license to 
proceed to election; which is always to be accompanied with a letter missive 
from the king, containing the name of the person whom he would have them 
elect: and, if the dean and chapter delay their election above twelve days, the 
r* 380 l * nom / mation sta11 devolve to the king, who may by letters patent 
L J appoint such person as he pleases. This election or nomination, if it 
be of a bishop, must be signified by the king’s letters patent to the archbishop 
of the province; if it be of an archbishop, to the other archbishop and two 
bishops, or to four bishops; requiring them to confirm, invest and consecrate 
the person so elected: which they are bound to perform immediately, without 
any application to the see of Rome. After which the bishop elect shall sue to 
the king for his temporalties, shall make oath to the king and none other, and 
shall take restitution of his secular possessions out of the king’s hands only. 
And if such dean and chapter do not elect in the manner by this act appointed, 
or if such archbishop or bishop do refuse to confirm, invest and consecrate 
such bishop elect, they shall incur all the penalties of a preemunire. (4) 

An archbishop is the chief of the clergy in a whole province; and has the 
inspection of the bishops of that province, as well as of the inferior clergy, 
and may deprive them on notorious cause, (r) The archbishop has also his 
own diocese, wherein he exercises episcopal jurisdiction; as in his province he 
exercises archiepiscopal. As archbishop he, upon receipt of the king’s writ, 
calls the bishops and clergy of his province to meet in convocation: but, with¬ 
out the king’s writ, he cannot assemble them. ($) To him all appeals are made 
from inferior jurisdictions within his province; and, as an appeal lies from the 
bishops in person to him in person, so it also lies from the consistory courts of 
each diocese to his archiepiscopal court. During the vacancy of any see in 
his province, he is guardian of the spiritualities thereof, as the king is of the 
temporalties; and he executes all ecclesiastical jurisdiction therein. If an 
archiepiscopal see be vacant, the dean and chapter are the spiritual guardians, 
ever since the office of prior of Canterbury was abolished at the reformation. ( t ) 
The archbishop is entitled to present by lapse to all the ecclesiastical livings 
refill * n t ^ ]e disposal °f h* 9 *diocesan bishops, if not filled within six months. 

L -* And the archbishop has a customary prerogative, when a bishop is con¬ 
secrated by him, to name a clerk or chaplain of his own to be provided for by 
such suffragan bishop; in lieu of which it is now usual for the bishop to make 
over by deed to the archbishop, his executors and assigns, the next presenta¬ 
tion of such dignity or benefice in the bishop’s disposal within that see, as the 
archbishop himself shall choose; which is therefore called his option: ( u ) 
which options are only binding on the bishop himself who grants them, and 
not on his successors. The prerogative itself seems to be derived from the 
legatine power formerly annexed by the popes to the metropolitan of Canter- 

(p) M. Paris. A- D. 1214. 1 Rym. Foed. 198. (o) Cap. 1, Edit. Oxen. 1759. (r) Lord Raym. 541. 

(*) 4 Inst. 322,323. (t) 2 Roll Abr. 223. (u) Cowell's Interp. tit. option. 


(4) See Regina v. Archbishop of Canterbury, 11 Q. B., 483. 
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bury, (tr) And we may add, that the papal claim itaelf (like most others of 
that encroaching see) was probably set up in imitation of the imperial preroga¬ 
tive called primes or primaries preces; whereby the emperor exercises, and 
hath iuimemorially exercised, (sc) a right of naming to the first prebend that 
becomes vacant after his accession in every church of the empire. (?/) A right 
that was also exercised by the crown of England in the reign of Edward I; (z) 
and which probably gave rise to the roj'al corodies which were mentioned in a 
former chapter, (a) It is likewise the privilege, by custom, of the archbishop 
•f Canterbury, to crown the kings and queens of this kingdom. And lie hath 
also, by the statute 25 Hen. VIII, c. 21, the power of granting dispensations 
in any case, not contrary to the holy scriptures and the law of God, where the 
pope used formerly to grant them: which is the foundation of his granting 
special licenses, to marry at any place or time, to hold two livings, and the 
like; and on this also is founded the right he exercises of conferring degrees, 
in prejudice of the two universities. ( 5 ) 

♦The power and authority of a bishop, besides the administration of r*o fi ol 
certain holy ordinances peculiar to that sacred order, consist principally *- -* 

in inspecting the manners of the people and clergy, and punishing them in 
order to reformation, by ecclesiastical censures. To this purpose he has 
several courts under him, and may visit at pleasure every part of his diocese. 
His chancellor is appointed to hold his courts for him, and to assist him in 
matters of ecclesiastical law; who, as well as all other ecclesiastical officers, if 
lay or married, must be a doctor of the civil law, so created in some univer¬ 
sity. (c) It is also the business of the bishop to institute, and to direct induc¬ 
tion, to all ecclesiastical livings in his diocese. 

Archbishopricks and bishopricks may become void by death, deprivation for 
any very gross and notorious crime, and also by resignation. All resignations 
must be made to some superior, (d) Therefore a bishop must resign to his 
metropolitan; but the archbishop can resign to none but the king himself. 

IL A dean and chapter are the council of the bishop, to assist him with 
their advice in affairs of religion, and also in the temporal concerns of his 
see. (e) When the rest of the clergy were settled in the several parishes of 
each diocese, as hath formerly (f) been mentioned, these were reserved for 
the celebration of divine service in the bishop’s own cathedral; and the chief 
of them, who presided over the rest, obtained the name of decanus or dean, 
being probably at first appointed to superintend ten canons or prebendaries. 

All ancient deans are elected by the chapter, by conge deslire from the 
king, and letters missive of recommendation; in the same manner as bishops: 
but in those chapters, that were founded by Henry VIII out of the spoils of 
the dissolved monasteries, the deanery is donative, and the installation 
♦merely by the kings letters patent, {g) The chapter, consisting of r # , 
canons or prebendaries, are sometimes appointed by the king, some- L J 
times by the bishop, and sometimes elected by each other. 

The dean and chapter are, as was before observed, the nominal electors of 
a bishop. The bisnop is their ordinary and immediate superior; and has, 
generally speaking, the power of visiting them, and correcting their excesses 
and enormities. They had also a check on the bishop at common law; for till 
the statute 32 Hen. VIH, c. 28 , his grant or lease would not have bound his 
successors, unless confirmed by the dean and chapter. (A) 

Deaneries and prebends may become void, like a bishoprick, by death, by 
deprivation, or by resignation to either the king or the bishop, (i) Also I may 


(to) Sherlock of Options, 1. 

(x) Ooldast. Constit. Inipcr. tom. 8, page 406 
(*) Rex, dkc.y salutem. Scribatie Epxscopo J5 
prices regis predicto Roberto concessit, de ccete 


Dufresne V. 806. Mod. Unlv. Hlat. 


ttex. <rc., salutem. Scribatie Epxscopo Karl quod—Roberto de Icard pensionem suam , quam ad 
i regie predicto Roberto concessit, de ccetero solvat* et de proxima ecclesia vacatura de collations 
ictt episcopi, quam ipse Robertus acceptaverit, respiciat . Brev. 11 Edw. L 8 Pryn. 1264. 

SA: 0 ) S®® to® bishop of Chester’s case. Oxoo. 1721. (c) Stat. 87 Hen. vm. c. 17. 

Gibs. Cod. 822. (e) 8 Rep. 76. Co. Lit. 103, 300. (/) Page 113, 114. (g) Gibs. Cod. 178. 
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here mention, once for all, that if a dean, prebendary, or other spiritual person 
be made a bishop, all the preferments of which he was before possessed are 
void; and the king may present to them in right of his prerogative royal. 
But they are not void by the election, but only by the consecration <j) 

ID. An archdeacon hath an ecclesiastical jurisdiction, immediately subor¬ 
dinate to the bishop, throughout the whole of his diocese, or in some particular 
part of it. He is usually appointed by the bishop himself; and hath a kind of 
episcopal authority, originally derived from the bishop, but now independent 
and distinct from his. (k) He therefore visits the clergy; and has his separate 
court for punishment of offenders by spiritual censures, and for hearing all 
other causes of ecclesiastical cognizance. 

IY. The rural deans are very ancient officers of the church, (J) but almost 
grown out of use; though their deaneries still subsist as an ecclesiastical divi¬ 
sion of the diocese, or archdeaconry. They seem to have been deputies of the 
[*3841 *bishop, planted all round his diocese, the better to inspect the conduct 
*■ J of the parochial clergy, to inquire into and report dilapidations, and to 
examine the candidates for confirmation; and armed, in minuter matters, with 
an inferior degree of judicial and coercive authority. ( m) 

V. The next, and indeed the most numerous, order of men in the system of 
ecclesiastical polity, are the parsons and vicars of churches: in treating of 
whom I shall first mark out the distinction between them; shall next observe 
the method by which one may become a parson or vicar; shall then briefly 
touch upon their rights and duties; and shall, lastly, shew how one may cease 
to be either. 

A parson, persona ecclesice y is one that hath full possession of all the rights 
of a parochial church. He is called parson, persona, because by his person the 
church, which is an invisible body, is represented; and he is himself a body 
corporate, in order to protect and defend the rights of the church, which he 
personates, by a perpetual succession, (n) He is sometimes called the rector, 
or governor, of the church: but the appellation of parson, however it may be 
depreciated by familiar, clownish, and indiscriminate use, is the most legal, 
most beneficial, and most honourable title that a parish priest can enjoy; 
because such a one, Sir Edward Coke observes, and he only is said vicem seu 
personam ecclesicB gerere . A parson has, during his life, the freehold in him¬ 
self of the parsonage house, the glebe, the tithes, and other dues. But these 
are sometimes appropriated; that is to say, the benefice is perpetually annexed 
to some spiritual corporation, either sole or aggregate, being the patron of the 
living; which the law esteems equally capable of providing for the service of 
the church, as any single private clergyman. This contrivance 6 eeins to have 
sprung from the policy of the monastic orders, who have never been deficient 
in subtle inventions for the increase of their own power and emoluments. At 
the first establishment of parochial clergy, the tithes of the parish were dis¬ 
tributed in a fourfold division: one, for the use of the bishop; another, for 
l"* 385 l ma ^ n ^ a i n i n g *the fabric of the church; a third, for the poor; and the 
L J fourth, to provide for the incumbent. When the sees of the bishops 
became otherwise amply endowed, they were prohibited from demanding their 
usual share of these tithes, and the division was into three parts only. And 
hence it was inferred by the monasteries, that a small part was sufficient for 
the officiating priest; and that the remainder might well be applied to the use 
of their own fraternities, (the endowment of which was construed to be a 
work of the most exalted piety,) subject to the burthen of repairing the 
church and providing for its constant supply. And therefore they begged and 
bought, for masses and obits, and sometimes even for money, all the advow- 
sons within their reach, and then appropriated the benefices to the use of their 



Bro. Abr. t. presentation. 8, 01. 
1 Bara. Eccl. Law, 68, 69, 

Oo, Litt, 300. 
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(0 Kennet, Par. Antiq. 633. 


4 Mod. 200. Salk. 137. 
(m) Gibs. Cod. 972, 1660. 
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own corporation. But, in order to complete such appropriation effectually 
the king^ license, and consent of the bishop, must first be obtained: because 
both the king and the bishop may some time or other have an interest, by 
lapse, in the presentation to the benefice; which can never happen if it be 
appropriated to the use of a corporation, which never dies: and also because 
the law reposes a confidence in them, that they will not consent to any thing 
that shall be to the prejudice of the church. The consent of the patron is also 
necessarily implied, because, as was before observed, the appropriation can be 
originally" made to none, but to such spiritual corporation as is also the patron 
of the church; the whole being indeed nothing else, but an allowance for the 
patrons to retain the tithes and glebe in their own hands, without presenting 
any clerk, they themselves undertaking to provide for the service of the 
church, (o) When the appropriation is thus made, the appropriators and 
their successors are perpetual parsons of the church; and must sue and be 
sued, in all matters concerning the rights of the church, by the name of 
parsons. (jt>) 

This appropriation may be severed, and the church become disappropriate, 
two ways: as, first, if the patron or appropriator presents a clerk, who is insti¬ 
tuted and inducted *to the parsonage; for the incumbent so instituted r* 
and inducted is to all intents and purposes complete parson; and the -* 

appropriation, being once severed, can never be reunited again, unless by a 
repetition of the same solemnities. (#) And, when the clerk, so presented, is 
distinct from the vicar, the rectory thus vested in him becomes what is called 
a sinecure / because he hath no cure of souls, having a vicar under him to 
whom that cure is committed, (r) Also, if the corporation which has the 
appropriation is dissolved, the parsonage becomes disappropriate at common 
law; because the perpetuity of person is gone, which is necessary to support 
the appropriation. 

In this manner, and subject to these conditions, may appropriations be made 
at this day; and thus were most, if not all, of the appropriations at present 
existing originally made; being annexed to bishopricks, prebends, religious 
houses, nay even to nunneries, and certain military orders, all of which were 
spiritual corporations. At the dissolution of monasteries by statutes 27 Hen. 
VIII, c. 28 , and 31 Hen. VIII, c. 13 , the appropriations of the several parson¬ 
ages, which belonged to those respective religious houses, (amounting to more 
than one third of all the parishes in England) ($) would have been by the 
rules of the common law disappropriated, had not a clause in those statutes 
intervened, to give them to the king in as ample a manner as the abbots, &c., 
formerly held the same, at the time of their dissolution. This, though perhaps 
scarcely defensible, was not without example; for the same was done in 
former reigns, when the alien priories, that is, 6uch as were filled by foreigners 
only, were dissolved and given to the crown. (£) And from these two roots 
have sprung all the lay appropriations or secular parsonages, which we now 
see in the kingdom; they having been afterwards granted out from time to 
time by the crown. ( u ) 

*These appropriating corporations, or religious houses, were wont 
to depute one of their own body to perform divine service, and ' 

administer the sacraments, in those parishes of which the society was thus the 
parson. This officiating minister was in reality no more than a curate, deputy, 
or vicegerent of the appropriator, and therefore called vicarius , or vicar. His 
stipend was at the discretion of the appropriator, who was however bound of 
common right to find somebody, qui illi de temporalibus y episcopo de spiritu- 
alibus y debeat respondere . (to) But this was done in so scandalous a manner, 

(o) Plowd. 496-500. (p) Hob. 307. (<fl Co. Lltt. 46. 

y) Sinecures might also be created by other means. 2 Burn’s Ecel. Law, 847. 

(•) BeW-Review of TIth. c. 9; Spelm. Apology, 35. (0 2 Inst. 584. 

(u) bir H Spelman (of tithes, c. 29,) says, these are now called impropriations, as being improperly la 
the hands of laymen. (u) geld. TIth. c. 11,1. - 
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and the parish es suffered so much by the neglect of the appropriators, that 
the legislature was forced to interpose: and accordingly it is enacted by 
statute 15 Ric. II, c. 6, that in all appropriations of churches, the diocesan 
bishop shall ordain, in proportion to the value of the church, a competent sum 
to be distributed among the poor parishioners annually: and that the vicarage 
shall be sufficiently endowed. It seems the parishioners were frequently 
sufferers, not only by the want of divine service, but also by withholding those 
alms, for which, among other purposes, the payment of tithes was originally 
imposed: and therefore in this act a pension is directed to be distributed 
among the poor parochians, as well as a sufficient stipend to the vicar. But 
he, being liable to be removed at the pleasure of the appropriator, was not 
likely to insist too rigidly on the legal sufficiency of the stipend: and therefor# 
by statute, 4 Hen. Iv, c. 12, it is ordained, that the vicar shall be a secular 
person, not a member of any religious house; that he shall be vicar perpetual, 
not removable at the caprice of the monastery; and that he shall be canonically 
instituted and inducted, and be sufficiently endowed, at the discretion of the 
ordinary, for these three express purposes; to do divine service, to inform the 
people, and to keep hospitality. The endowments in consequence of these 
statutes have usually been by a portion of the glebe, or land, belonging to the 
parsonage, and a particular share of the tithes, which the appropriators found 
F*oqqi most troublesome to collect, and which are ^therefore generally 
L J called privy or small tithes; the greater, or predial, tithes being still 
reserved to their own use. But one and the same rule was not observed in 
the endowment of all vicarages. Hence some are more liberally, and some 
more scantily, endowed; and hence the tithes of many things, as wood in 
particular, are in some parishes rectorial, and in some vicarial tithes. 

The distinction therefore of a parson and vicar is this: the parson has for 
the most part the whole right to all the ecclesiastical dues in his parish: but a 
vicar has generally an appropriator over him, entitled to the best part of the 
profits, to whom he is in effect perpetual curate, with a standing salary. ( 5 ) 
Though in some places the vicarage has been considerably augmented by a 
large share of the great tithes; which augmentations were greatly assisted by 
the statute 29 Car. II, c. 8, enacted in favour of poor vicars and curates, which 
rendered such temporary augmentations, when made by the appropriators, 
perpetual. (6) 

The method of becoming a parson or vicar is much the same. To both 
there are four requisites necessary; holy orders, presentation, institution, and 
induction. The method of conferring the holy orders of deacon and priest, 
according to the liturgy and canons, (x) is foreign to the purpose of these 
Commentaries; any farther than as they are necessary requisites to make ft 
complete parson or vicar. By common law, a deacon of any age might be 
instituted and inducted to a parsonage or vicarage; but it was ordained by 
statute 13 Eliz. c. 12, that no person under twenty-three years of age, and in 
deacon’s orders, should be presented to any benefice with cure; and if he were 
not ordained priest within one year after his induction, he should be ipso facte 
deprived; and now by statute 13 and 14 Car. II, c. 4 , no person is capable to be 
admitted to any benefice, unless he hath been first ordained a priest; and then 
he is, in the language of the law, a clerk in orders. But if he obtains orders, 

(x) See 2 Burn. Eccl. Law, 103. 


(5) The law upon the subject of this and the preceding paragraph has been greatly 
changed by a series of statutes which are collected in Cripp’s Law of Church and Clergy, 
4th ed., vol. 3, c. 1. 

(6) A radical change in the law of tithes was introduced by statutes 0 and 7 William 
TV, c. 71, the purpose of which was to commute this vexatious and irritating burden into a 
rent charge, adjusted to the average price of corn. The commutation, if not mad# 
voluntarily, might be compulsory, under the direction of tithe commissioners. 
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or a license *to preach, by money or corrupt practices, (which seems r*3ggi 
to be the true, though not the common, notion of simony,) the person L * 
giving such orders forfeits (y) 40 /. and the person receiving 10 /., and ii 
incapable of any ecclesiastical preferment for seven years afterwards. 

Any clerk may be presented (z) to a parsonage or vicarage; that is, the 
patron to whom the advowson of the church belongs, may offer his clerk to 
the bishop of the diocese to be instituted. Of advowsons, or the right of pre¬ 
sentation, being a species of private property, we shall find a more convenient 
place to treat in the second part of these Commentaries. But when a clerk is 
presented, the bishop may refuse him on many accounts. As, 1. If the patron 
is excommunicated, and remains in contempt forty days. (#) Or, 2. If the 
clerk be unfit: (6) which unfitness is of several kinds. First, with regard to 
his person; as if he be a bastard, an outlaw, an excommunicate, an alien, under 
age, or the like, (c) Next, with regard to his faith or morals; as for any 
particular heresy or vice that is malum in se / but if the bishop alleges only 
m generals, as that he is schismaticus inveteratus , or objects a fault that if 
malum prohibitum merely, as haunting taverns, playing at unlawful games, or 
the like; it is not good cause of refusal, (cf) Or, lastly, the clerk may be 
unfit to discharge the pastoral office for want of learning. In any of which 
cases the bishop may refuse the clerk. In case the refusal is for heresy, 
schism, inability of learning, or other matter of ecclesiastical cognizance, there 
the bishop must give notice to the patron of such his cause of refusal, who, 
being usually a layman, is not supposed to have knowledge of it, else he 
cannot present by lapse; but if the cause be temporal, there he is not bound 
to give notice, (e) 

*If an action at law be brought by the patron against the bishop for 
refusing his clerk, the bishop must assign the cause. If the cause be l J 
of a temporal nature, and the fact admitted, (as, for instance, outlawry,) the 
judges of the king’s courts must determine its validity, or whether it be suffi¬ 
cient cause of refusal; but, if the fact be denied, it must be determined by a 
jury. If the cause be of a spiritual nature, (as heresy, particularly alleged,) 
the fact, if denied, shall also be determined by a jury; and, if the fact be 
admitted or found, the court, upon consultation and advice of learned divines, 
shall decide its sufficiency. (/) If the cause be want of learning, the bishop 
need not specify in what points the clerk is deficient, but only allege that he 
is deficient: (g ) for the statute 9 Edw. II, st. 1, c. 13 , is express, that the 
examination of the fitness of a person presented to a benefice belongs to the 
ecclesiastical judge. But, because it would be nugatory in this case to demand 
the reason of refusal from the ordinary, if the patron were bound to abide by 
his determination, who has already pronounced his clerk unfit: therefore, if 
the bishop returns the clerk to be minus sufficient in liter atura 9 the court 
shall write to the metropolitan to re-examine him, and certify his qualifica¬ 
tions; which certificate of the archbishop is final. (A) 

If the bishop hath no objections, but admits the patron’s presentation, the 
clerk so admitted is next to be instituted by him, which is a kind of investi¬ 
ture of the spiritual part of the benefice; for by institution the care of the 
souls of the parish is committed to the charge of the clerk. When a vicar 
is instituted, he, besides the usual forms, takes, if required by the bishop, an 
oath of perpetual residence; (7) for the maxim of law is, that vicarius non 
habet vicarium: and as the non-residence of the appropriators was the cause 


ja 


) Stat. 31 Eliz. c. 6. 

\ £ alfl0 be presented; but he must take priest’s orders before his admission. 1 Born. 103. 

a) 2 RoIL Abr. 355. (&) Glanv. L. 13, c. 20. 

(e) 2RoU. Abr. 356. 2 Inst. 632. Stat. 3 Ric. c. 3. 7 Ric. n, c. 12. (d) 5 Rep. 68. 

(e) 2 Inst. 632. (/) 2 Inst. 6 32. (y) 6 Rep. 58. 3 Lev. 313. (/i) 2 Inst. 632. 


(7) This oath is no longer required. Bee statutes 1 and 2 Vic., c. 100, a. 01. 
to be taken is prescribed by the 14 clerical subscription act, 1805. ” 


The oath 
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of the perpetual establishment of vicarages, the law judges it very improper 
for them to defeat the end of their constitution, and by absence to create the 

r* 391 ] 7 ery misclliefs which they were appointed *to remedy: especially as, 
if any profits are to arise from putting in a curate and living at a 
distance from the parish, the appropriator, who is the real parson, has un¬ 
doubtedly the elder title to them. When the ordinary is also the patron, and 
confers the living, the. presentation and institution are one and the same act, 
and are called a collation to a benefice. By institution or collation the church 
is full, so that there can be no fresh presentation till another vacancy, at 
least in the case of a common patron; but the church is not full against the 
king till induction; nay, even if a clerk is instituted upon the king’s presenta¬ 
tion, the crown may revoke it before induction, and present another clerk, (i) 
Upon institution, also, the clerk may enter on the parsonage-house and glebe, 
and take the tithes; but he cannot grant or let them or bring an action for 
them, till induction. 

Induction is performed by a mandate from the bishop to the archdeacon, 
who usually issues out a precept to other clergymen to perform it for him. 
It is done by giving the clerk corporal possession of the church, as by holding 
the ring of the door, tolling a bell, or the like; and is a form required by law, 
with intent to give all the parishioners due notice, and sufficient certainty of 
their new minister, to whom their tithes are to be paid. This therefore is 
the investiture of the temporal part of the benefice, as institution is of the 
spiritual. And when a clerk is thus presented, instituted, and inducted into a 
rectory, he is then, and not before, in full and complete possession, and is 
called in law persona impersonata , or parson imparsonee. (k) 

The rights of a parson or vicar, in his tithes and ecclesiastical dues, fall 
more properly under the second book of these Commentaries: and as to his 
duties, they are principally of ecclesiastical cognizance; those only excepted 
which are laid upon him by statute. And those are indeed so numerous, that 
it is impracticable to recite them here, with any tolerable conciseness or 
accurac 7* Some of them we may remark, as they *arise in the pro- 
L -I gress of our enquiries; but for the rest I must refer myself to such 
authors as have compiled treatises expressly upon this subject. ( 1 ) I shall 
only just mention the article of residence, upon the supposition of which the 
law doth style every parochial minister an incumbent. (8) By statute 21 
Hen. VIII, c. 13 , persons wilfully absenting themselves from their benefices, 
for one month together, or two months in the year, incur a penalty of 5 /. to 
the king, and 5 l. to any person that will sue for the same, except chaplains to 
the king, or others therein mentioned, (m) during their attendance in the 
household of such as retain them: and also except (n) all heads of houses, 
magistrates, and professors in the universities, and all students under forty 
years of age residing there, bona fide y for study. Legal residence is not only 
m the parish, but also in the parsonage house, if there be one: for it hath been 
resolved, (o) that the statute intended residence, not only for serving the cure, 
and for hospitality: but also for maintaining the house, that the successor also 
may keep hospitality there: and, if there be no parsonage house, it hath been 
holden that the incumbent is bound to hire one, in the same or some neigh- 

(i) Co. Litt. 344. (fc) Co. Litt. 300. 

( l) These are very numerous; but there are few which can be relied on with certainty. Among these 
are Bishop Gibaoivs Codex , Dr. Burn’s Ecclesiastical Law , and the earlier editions of the Clergyman ’• 
Law. published under the name of Dr. Watson, but compiled by Mr. Place, a barrister. 

(m) Stat. 25 Hen. V1H, c. 16. 33 Hen. VIII, c. 28. (?i) Stat. 28 Hen. VHI, c. 13. (o) 6 Rep. 21. 


(8) Although an oath of residence is not now required, yet any spiritual person holding 
a benefice, who absents himself therefrom for any period exceeding three months, forfeits 
thereby a portion of the annual value, varying from one-third to three-fourths of the whole, 
according to the time of absence. See statutes 1 and 2 Vic., c. 106, and 13 and 14 Vic., 
o. 98. In particular cases the bishop may grant licenses for non-residence. Bee the 
statutes above cited for the law as to pluralities. 
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bouring parish, to answer the purposes of residence. For the more effectual 
promotion of which important duty among the parochial clergy, a provision is 
made by the statute 17 Geo. Ill, c. 53, for raising money upon ecclesiastical 
benefices, to be paid off by annually decreasing instalments, and to be expended 
in rebuilding or repairing the houses belonging to such benefices. 

We have^cen that there b but one way whereby one may become a parson 
or vicar: there are many ways by which one may cease to be so. 1. By death. 
2. By cession, in taking another benefice. For, by statute 21 Hen. VIII, 
c. 13, if any one having a benefice of 8 L per annum , or upwards (according to 
the present valuation in the king’s books) (p) accepts any other, the first shall 
be adjudged void unless he obtains a dispensation, which no one is entitled to 
have but the chaplains of the king and others therein mentioned, the brethren 
and sons of lords and knights, and doctors and bachelors of divinity and law 
admitted by the universities of this realm. And a vacancy thus made, for 
want of a dispensation, is called cession. (9) 3. By consecration; for, as 

was mentioned before, when a clerk is promoted to a bishoprick, all his other 
^preferments are void the instant that he is consecrated. But there is r* , 
a method by the favour of the crown, of holding such livings in com - *- J 
mendam . Commenda , or ecclesia commendata y is a living commended by the 
crown to the care of a clerk, to hold till a proper pastor is provided for it. 
This may be temporary for one, two, or three years; or perpetual: being a 
kind of dispensation to avoid the vacancy of the living, and is called a 
commenda retinere . (10) There is also a commenda recipere y which is to take 
a benefice de novo , in the bishop’s own gift, or the gift of some other patron 
consenting to the same; and this is the same to him as institution and induc¬ 
tion are to another clerk, (q) 4. By resignation. But this is of no avail, till 

accepted by the ordinary; into whose hands the resignation must be made, (r) 
5. By deprivation; either, first by sentence declaratory in the ecclesiastical 
court, for fit and sufficient causes allowed by the common law; such as attainder 
of treason or felony, ( 5 ) or conviction of other infamous crime in the king’s 
courts; for heresy, infidelity, (£) gross immorality, and the like; or, secondly, 
in pursuance of divers penal statutes, which declare the benefice void, for 
some nonfeasance or neglect, or else some malfeasance or crime: as, for 
simony; (u) for maintaining any doctrine in derogation of the king’s supremacy, 
or of the thirty-nine articles, or the book of common prayer; (u) for neglecting 
after institution to read the liturgy and articles in the church, or make the 
declarations against popery, or take the abjuration oath; (w) for using any 
other form of prayer than the liturgy of the church of England; (x) or for 
absenting himself sixty days in one year from a benefice belonging to a popish 
patron, to which the clerk was presented by either of the universities; (y) in 
all which, and similar cases, ( 2 ) the benefice is ipso facto void, without any 
formal sentence of deprivation. 

VL A curate is the lowest degree in the church; being in the same state 
that a vicar was formerly, an officiating temporary minister, instead of the 
proper incumbent. Though *there are what are called perpetual ^ . 

curacies, where ail the tithes are appropriated, and no vicarage en- L -* 


( J >) Cro. Car. 450. (g) Hob. 144. (r) Cro. Jac. 198. 

(•) Dyer, 108 . Jenk. 210. ( t) Fitz. Abr. tit. Trial, M. (u) Stat. 31 Eliz. c. fl. 12 Ann. c. 1Z 

(v) Stat. 1 Eliz. c. 1 and 2. 13 Eliz. c. 12. (u>) Stat. 13 Eliz. c. 12. 14 Car. XL c. 4. 1 Geo. L c. 6. 

Or) Stat. 1 Eliz. c. 2. (*) Stat. 1 W. and M. c. 26. («) 6 Rep. 29, 30. 


(9) By 8.11 of 1 and 2 Vic., c. 106, the acceptance of preferment by any spiritual person 
holding any other preferment or benefice, vacates the former preferment. In general two 
livings cannot now be held by the same person, unless the benefices be within ten miles of 
each other, or, if the population of one such benefice exceed 3,000, or their joint yearly 
value exceed 1,0001., unless the yearly value of one be less than 150J. and its population 
more than 2,000, in which case the two may be held jointly. See statutes above mentioned. 

(10) These commendams are now abolished. Statutes 6 and 7 Wm. IV, c. 77. 
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dowed, (being for some particular reasons (a) exempted from the statute of 
Hen. IV,) but, instead thereof, such perpetual curate is appointed by the 
appropriator. With regard to the other species of curate, they are the objects 
of some particular statutes, which ordain, that such as serve a church during 
its vacancy shall be paid such stipend as the ordinary thinks reasonable, out 
of the profits of the vacancy; or, if that be not sufficient, by the successor 
within fourteen days after he takes possession; ( b) and that, if any rector or 
vicar nominates.a curate to the ordinary to be licensed to serve the cure in 
his absence, the ordinary shall settle his stipend under his hand and seal, not 
exceeding 50J. per annum, nor less than 20 L and on failure of payment may 
sequester the profits of the benefice, (c) (11) 

Thus much of the clergy, properly so called. There are also certain inferior 
ecclesiastical officers of whom the common law takes notice; and that princi¬ 
pally to assist the ecclesiastical jurisdiction, where it is deficient in powers. 
On which officers I shall make a few cursory remarks. 

VII. Churchwardens are the guardians or keepers of the church, and repre¬ 
sentatives of the body of the parish, (d) They are sometimes appointed by 
the minister, sometimes by the parish, sometimes by both together, as custom 
directs. They are taken, in favour of the church, to be for some purposes a 
kind of corporation at the common law; that is, they are enabled by that 
name to have property in goods and chattels, and to bring actions for them, 
for the use and profit of the parish. Yet they may not waste the church 
goods, but may be removed by the parish, and then called to account by 
action at the common law; but there is no method of calling them to account 
but by first removing them; for none can legally do it but those who are put 
r*395l * n ^eir pl ace * *As t0 lands, or other real property, as the church, 

L -I churchyard, &c., they have no sort of interest therein; but, if any 
damage is done thereto, the parson only or vicar shall have the action. Their 
office also is to repair the church, and make rates and levies for that purpose; 
but these are recoverable only in the ecclesiastical court. (12) They are also 
joined with the overseers in the care and maintenance of the poor. They are 
to levy (e) a shilling forfeiture on all 6uch as do not repair to church on 
Sundays and holidays, and are empowered to keep all persons orderly while 
there; to which end it has been held that a churchwarden may justify the 
pulling off a man’s hat, without being guilty of either an assault or a trespass. 
(/*) (13) There are also a multitude of other petty parochial powers com¬ 
mitted to their charge by divers acts of parliament, (g) 

VIII. Parish clerks, and sextons are also regarded by the common law as 
persons who have freeholds in their offices; and therefore though they may be 
punished, yet they cannot be deprived, by ecclesiastical censures. (A) (14) 
The parish clerk was formerly very frequently in holy orders, and some are 
so to this day. He is generally appointed by the incumbent, but by custom 
may be chosen by the inhabitants; and, if such custom appears, the court of 
king’s bench will grant a mandamus to the archdeacon to swear him in, for 
the establishment of the custom turns it into a temporal or civil right, (i) 

(a) 1 Burn’8 Eccl. Law, 427. ( b ) Stat. 28 Hen. VHI, c. 11. <c) Stat. 12 Ann. at. 2 c. 12. 

(d) In Sweden they have similar officers, whom they call kiorckiowariander. Stiernhook, L. a, c. 7. 

(e) Stat. 1 Eiiz. c. 2 (/) 1 Lot. 196. 

(ff) See Lambard of Churchwardens, at the end of his Eirenarcha ; and Dr. Burn, tit. Churchy Church* 
wardens, Visitations. (A) 2 Roll. Abr. 284. (*) Cro. Car. 689. 


(11) Upon this general subject see statutes 1 and 2 Vic., c. 106, and 31 and 32 Vic., 
c. 117. 

(12) The payment of these is no longer compulsory. Statutes 31 and 32 Vic., c. 109. 

(13) 8ee Hawe v. Planner, 1 Saund., 13; Burton v. Henson, 10 31. and W., 105. A 
churchwarden is not required to be a communicant, and it is said that even Jews have 
sometimes been called to the office. Fischel Eng. Const., b. 6, pt. 2, c. 2. 

(14) These are removable for willful neglect or misbehavior under statute 7 and 8 Vic., 
e. 6t. The parish clerk, if in orders, is licensed and removable in like manner as a 
Stipendiary curate. Ibid. A woman may hold the office of sexton. Str., 1114. 
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CHAPTER XII. 

OF THE CIVIL STATE. 


The lay part of his majesty’s subjects, or such of the people as are not 
comprehended under the denomination of clergy, may be divided into three 
distinct states, the civil, the military, and the maritime. 

That part of the nation which falls under our first and most comprehensive 
division, the civil state, includes all orders of men from the highest nobleman 
to the meanest peasant, that are not included under either our former division, 
of clergy, or under one of the two latter, the military and maritime states: 
and it may sometimes include individuals of the other three orders; since a 
nobleman, a knight, a gentleman, or a peasant, may become either a divine, a 
soldier, or a seaman. 

The civil state consists of the nobility and the commonalty. (1) Of the 
nobility, the peerage of Great Britain, or lords temporal, as forming, together 
with the bishops, one of the supreme branches of the legislature, I have before 
sufficiently spoken: we are here to consider them according to their several 
degrees, or titles of honour. 

All degrees of nobility and honour are derived from the king as their foun¬ 
tain: (a) and he may institute what new titles he pleases. Hence it is that all 
degrees of nobility are not of equal antiquity. Those now in use are dukes, 
marquesses, earls, viscounts and barons. (6) (2) 

*1. A duke , though he be with us, in respect of his title of nobility, r*qoKT 
inferior in point of antiquity to many others, yet is superior to all of L J 
them in rank; his being the first title of dignity after the royal family, (c) 
Among the Saxons, the Latin name of dukes, duces , is very frequent, and 
signified, as among the Romans, the commanders or leaders of their armies, 
whom, in their own language, they called IkejiQCOgft; (<f) and in the laws of 
Henry I, as translated by Lambard, we find them called heretochii. But after 


(a) 4 Inst. 363. 

\b) For the original of these titles on the continent of Europe, and their subsequent introduction into 
this Island, see Mr. Selden's Titles of Honour. 

(c) Camden, Britan, tit. Ordincs. 

(a) This is apparently derived from the same root as the German herUogtn, the ancient appellation ot 
dukes in that country. Seld. tit. Hon. 2,1,12. 


(1) A decided jealousy of titles, as inconsistent with republican institutions and dangerous 
to liberty, has always appeared in America. By the constitution of the United States, both 
the national and state governments are forbidden to grant titles of nobility. Art. 1 , §§ 9 
and 10. And no person holding any office of profit or trust under the United States, can 
accept an office or title of any kind, from any king, prince or foreign state, unless by the 
consent of congress. Art. 1, § 9. Any alien possessing a foreign title, or belonging to an 
order of nobility, is required by the naturalization laws to renounce the same before being 
admitted to citizenship. Act of Congress of April 14, 180©. 

For an illustration of the jealousy, see the debates in congress at the time the govern¬ 
ment was first put in operation, respecting the proper formula of address to the president. 
See 4 Hildredth’s U. 8., 69; Annals of Congress, vol. 1, pp. 247, 318; Benton's Abridgment 
of Debates, vol. 1, p. 11, et seq. 1 2 * * * 6 

(2) See Hallam’s Middle Ages, ch. 2, part 1. “ After the battle of Tewksbury a Norman 

baron was almost as rare in England as a wolf is now. WhenH enry VII called his first 
parliament together there were only twenty-nine temporal peers to be found; of those 
twenty-nine not five remain, and they, as the Howards, for instance, are not Nonnan 

nobility. A peer with an old genealogical tree Is accordingly something unheard of; the 
real old families of the country are to be found among the peasantry. The gentry too may 
hj some claim to old blood. We owe the present peerage to three sources: the spoliation 

•f the church under Henry VIII, the open and flagrant sale of its honors by the elder 

Stuarts, and the boroughmongering of our own times. Nothing is more amusing than to 
read the apochryphal genealogies paraded in the peerage.” Fischel, Eng. Const., quoting 
Disraeli 
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the Norman conquest, which changed the military polity of the nation, tbo 
kings themselves continuing for many generations dukes of Normandy, they 
would not honour any subjects with the title of duke, till the time of Edward 
III, who claiming to be king of France, and thereby losing the ducal in the 
royal dignity, in the eleventh year of his reign created his son, Edward the 
Black Prince, duke of Cornwall; and many, of the royal family especially, 
were afterwards raised to the like honour. However, in the reign of Queen 
Elizabeth, A.D, 1572, (e) the whole order became utterly extinct; but it was 
revived about fifty years afterwards by her successor, who was remarkably 
prodigal of honours, in the person of George Villiers, duke of Buckingham. 

2 . A marquess , marchio y is the next degree of nobility. His office formerly 
was (for dignity and duty were never separated by our ancestors) to guard 
the frontiers and limits of the kingdom; which were called the marches, from 
the Teutonic word, marche , a limit: such as, in particular, were the marches 
of Wales and Scotland, while each continued to be an enemy’s country. The 
persons who had command there were called lords marchers, or marquesses, 
whose authority was abolished by statute 27 Hen. VIII, c. 26, though the title 
had long before been made a mere ensign of honour; Robert Vere, earl of 
Oxford, being created marquess of Dublin by Richard II, in the eighth year 
of his reign. (/) 

1*3981 * 3 * ear l * s a nobilit y 80 an cient, that its original cannot 

clearly be traced out. Thus much seems tolerably certain; that among 
the Saxons they were called ealdormen , quasi elder men, signifying the same 
as senior or senator among the Romans; and also sehiremen , because they had 
each of them the civil government of a several division or shire. On the 
irruption of the Danes, they changed the name to eorles t which according to 
Camden, (g) signified the same in their language. In Latin they are called 
comites (a title first used in the empire) from being the king’s attendants: “a 
societate nomen sumpserunt y reges enim tales sibi associant .” (h) After the 
Norman conquest, they were for some time called counts or countees , from the 
French; but they did not long retain that name themselves, though their 
shires are from thence called counties to this day. The name of earls or 
comites is now become a mere title, they having nothing to do with the 
government of the county; which, as has been more than once observed, is 
now entirely devolved on the sheriff, the earl’s deputy, or vice-comes. In writs 
and commissions, and other formal instruments, the king, when he mentions 
any peer of the degree of an earl, usually styles him “ trusty and well-beloved 
cousin” an appellation as ancient as the reign of Henry IV, who being either 
by his wife, his mother, or his sisteis, actually related or allied to every earl 
then in the kingdom, artfully and constantly acknowledged that connexion in 
all his letters and other public act6; from whence the usage has descended to 
his successors, though the reason has long ago failed. 

4. The name of vice-comes or viscounty was afterwards made use of as an 
arbitrary title of honour, without any shadow of office pertaining to it, by 
Henry the Sixth; when, in the eighteenth year of his reign, he created John 
Beaumont a peer, by the name of Viscount Beaumont, which was the first 
instance of the kind. ( i ) 

5. A baron's is the most general and universal title of nobility; for originally 
1 * 00(0 every one of the peers of superior rank *had also a barony annexed to 
L J his other titles, (k) But it hath sometimes happened that, when an 
ancient baron hath been raised to a new degree of peerage, in the course of a 
few generations the two titles have descended differently; one perhaps to the 
male descendants, the other to the heirs general; whereby the earldom or 
other superior title hath subsisted without a barony; and there are also modern 
instances where earls and viscounts have been created without annexing a 


j (a) Camden, Brltam tit_ L Ordine*. S pel man, Gloss. 191. 


Brae ton, 1. 1, c. 8. Flet. 1.1, c. 6. 
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(t) 2 Inst. 6 l 


(J) 2 Inst. 6. 

(k) 2 Inst. 3, 


it 


Britan, tit. Orcki 
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barony to their other honours: so that now the rule doth not hold universally, 
that all peers are barons. The original and antiquity of baronies have occa¬ 
sioned great inquiries among our English antiquaries. The most probable 
opinion seems to be, that they were the same with our present lords of manors; 
to which the name of court baron (which is the lord’s court, and incident to 
every manor,) gives some countenance. It may be collected from King 
John’s magna eliarta y (/) that originally all lords of manors, or barons, that 
held of the king in capite , had seats in the great council or parliament; till 
about the reign of that prince the conflux of them became so large and trouble¬ 
some, that the king was obliged to divide them, and summon only the greater 
barons in person; leaving the small ones to be summoned by the sheriff, 
and, as it is said, to sit by representation in another house; which gave ris3 to 
the separation of the two houses of parliament, (m) By degrees the title 
came to be confined to the greater barons, or lords of parliament only; and 
there were no other barons among the peerage but such as were summoned by 
writ, in respect of the tenure of their lands or baronies, till Richard the 
Second first made it a mere title of honour, by conferring it on divers persons 
by his letters patent, (n) 

Having made this short enquiry into the original of our several degrees of 
nobility, I shall next consider the manner in which they may be created. The 
right of peerage seems to have been originally territorial; that is, annexed to 
lands, honours, castles, manors, and the like, the proprietors and possessors of 
which were, in right of those estates, allowed to be *peers of the realm, r^ 0 ol 
and were summoned to parliament to do suit and service to their *- -* 

sovereign; and, when the land was alienated, the dignity passed with it as 
appendant. Thus the bishops still sit in the house of lords in right of succes¬ 
sion to certain ancient baronies annexed, or supposed to be annexed, to their 
episcopal lands; (o) and thus, in 11 Hen. VI, the possession of the castle of 
Arundel was adjudged to confer an earldom on its possessor. ( p ) But after¬ 
wards, when alienations grew to be frequent, the dignity of peerage was 
confined to the lineage of the party ennobled, and instead of territorial became 
personal. Actual proof of a tenure by barony became no longer necessary to 
constitute a lord or parliament; but the record of the writ of summons to him 
or his ancestors was admitted as a sufficient evidence of the tenure. 

Peers are now created either by writ, or by patent: for those who claim by 
prescription must suppose either a writ or patent made to their ancestors; 
though by length of time it is lost. The creation by writ, or the king’s letter, 
is a summons to attend the house of peers, by the style and title of that barony, 
which the king is pleased to confer; that by patent is a royal grant to a 
subject of any dignity and degree of peerage. The creation by writ is the 
more ancient way; but a man is not ennobled thereby, unless he actually take 
his seat in the house of lords. (3) and some are of opinion that there must be 
at least two writs of summons, and a sitting in two distinct parliaments, to 
evidence an hereditary barony: (q) and therefore the most usual, because the 
suiest, way is to grant the dignity by patent, which enures to a man and his 
heirs, according to the limitations thereof, though he never himself makes use 
of it. (r) Yet it is frequent to call up the eldest son of a peer to the house of 
lords by writ of summons in the name of his father’s “barony; because in that 
case there is no danger of his children’s losing the nobility in case he never 
takes his seat; for they will succeed to their grandfather. Creation by writ 
has also one advantage over that by patent: for a person created by writ 

m Cap. 14 ( m ) Gilb. Hist, of Exch. c. 3. Seld. Tit. of Hon. 2, 5, 21. 

(n) 1 Inefc. 9. Seld. Jan. Angl. 2, § 66. (o) Gian. 1 7 c 1 

ip) Sold. Tit. of Hon. b. 2, c. 9, g 5? (g) Whitelock of Pari. ch. 114 


(8) See the Wharton Peerage case, 12 CL and Fin.. 295. 
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[*4011 kolds.the dignity to him and his *heirs y without any words to that pur- 
L ^ J port in the writ; but in letters patent there must be words to direct 
the inheritance, else the dignity enures only to the grantee for life. (5) For 
a man or woman may be created noble for their own lives, and the dignity not 
descend to their heirs at all, or descend only to some particular heirs; as, where 
a peerage is limited to a man, and the heirs male of his body by Elizabeth, 
his present lady, and not to such heirs by any former or future wife. (4) 

Let us next take a view of a few of the principal incidents attending the 
nobility, exclusive of their capacity as members of parliament, and as hereditary 
counsellors of the crown; both of which we have before considered. And first 
we must observe, that in criminal cases a nobleman shall be tried by his peers. 
(5) The great are always obnoxious to popular envy: were they to be judged 
by the people, they might be in danger from the prejudice of their judges; 
and would, moreover, be deprived of the privilege of the meanest subject, that 
of being tried by their equals, which is secured to all the realm, by magna 
charta y c. 29. It is said, that this does not extend to bishops; who, though 
they are lords of parliament, and sit there by virtue of their baronies, which 
they hold jure ecclesice y yet are not ennobled in blood, and consequently not 
peers with the nobility, (t) As to peeresses, there was no precedent for their 
trial when accused of treason or felony, till after Eleanor, duchess of Gloucester, 
wife to the lord protector, was accused of treason, and found guilty of witch¬ 
craft, in an ecclesiastical synod, through the intrigues of Cardinal Beaufort. 
This very extraordinary trial gave occasion to a special statute, 20 Hen. VI, 
c. 9, which declares {u) the law to be, that peeresses, either in their own right 
or by marriage, shall be tried before the same judicature as other peers of the 
realm. If a woman, noble in her own right, marries a commoner, she still 
remains noble, and shall *be tried by her peers: but, if she be only noble by 
marriage, then, by a second marriage with a commoner, she loses her dignity; 
for as by marriage it is gained, by marriage it is also lost, (u) (6) Yet if a 
duchess dowager marries a baron, she continues a duchess still; for all the 
T*402l * n °bility ar q pares y and therefore it is no degradation. (to) A peer, or 
*• J peeress, either in her own right or by marriage, cannot be arrested in civil 
cases: (x) and they have also many peculiar privileges annexed to their peerage 
in the course of judicial proceedings. A peer, sitting in judgment gives not 
his verdict upon oath, like an ordinary juryman, but upon his honour: (y) he 


(•) Co. Litt. 9, 16. 


ft?) Dyer, 79. Co. Lltt. 1^? 

(*) Pinch, L. 355. 1 Ventr. 298. 


3 Inst. 30, 81. 


(v) Moor, 769. 2 Inst. 50. 6 Rep. 52. Staundf. P. O. 152. 
( 10 ) 2 Inst. 60. 

( 2 /) 2 Inst. 49. 


(4) The practice of granting peerages for life was never common in England, and in a 
debate in parliament on the subject in 1856, it was stated that for four hundred years there 
was no instance on record in which any man had been admitted to a seat in the house of 
lords as a peer for life. Many life peerages however had been created, principally by 
Charles II, and the first two Georges. In the year above mentioned it was proposed to 
increase the judicial strength of the house of peers by admitting some of the more eminent 
Judges to seats there for life only, and Sir James Parke received letters patent creating him 
Lord Wensleydale for life. But the right to a seat under these letters was disputed, and 
the question referred to a committee of the house, upon whose report it was resolved, after 
full examination of precedents, that “neither the letters patent, nor the letters patent with 
the usual writ of summons issued in pursuance thereof, can entitle the grantee to sit and 
vote in parliament/* The crown was forced to submit to this decision, and Lord Wensley¬ 
dale soon after took his seat under a new patent, as hereditary peer. Later than this the 
lords resolved to empower the queen by statute to confer life-peerages with seats in parlia¬ 
ment upon two Judges, but the commons refused their assent. See Hansard’s Debates, 3d 
series, vol. 160, p. 1152, et seq.; Ibid., vol. 162, pp. 780, 899, 1059; Ibid. t vol. 163, pp. 428, 
583* 613. Also 5 H. L. Cas., 958. 

(5) In cases of treason and felony, but not in those of misdemeanor. The privileges of 
peers were extended to the peers of Scotland and Ireland by the acts of union, but an Irish 
peer who is a member of the house of commons is not entitled to the privileges of peers. 

(6) By courtesy she is commonly addressed by the title she bore before the second 
marriage. 
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answers also to bills in chancery upon his honour, and not upon his oath; («) 
but, when he is examined as a witness either in civil or criminal cases, he 
must be sworn: (a) for the respect which the law shows to the honour of a 
peer, does not extend so far as to overturn a settled maxim, that in judicio 
non* creditor ?iisi jurat is. (b) The honour of peers is, however, so highly 
tendered by the law, that it is much more penal to spread false reports of 
them and certain other great officers of the realm, than of other men: scandal 
against them being called by the peculiar name of scandalum magnatum , and 
subjected to peouliar punishments by divers ancient statutes, (c) 

A peer cannot lose his nobility, but by death or attainder; though there was 
an instance in the reign of Edward the Fourth, of the degradation of George 
Neville, duke of Bedford, by act of parliament, ( d) on account of his poverty, 
which rendered him unable to support his dignity, {e) But this is a singular 
instance, which serves at the same time, by having happened, to shew the 
power of parliament; and by having happened but once, to shew how tender 
the parliament hath been in exerting so high a power. It hath been said, 
indeed, (/) that if a baron wastes his estate so that he is not able to support 
the degree, the king may degrade him: but it is expressly held by later 
authorities, (g) that a peer cannot be degraded but by act of parliament. 

♦The commonalty, lijke the nobility, are divided into several degrees; r* 4 03 i 
and, as the lords, though different in rank, yet all of them are peers in *- * 

respect of their nobility, so the commoners, though some are greatly superior 
to others, yet all are in law peers, in respect of their want of nobility. ( h ) 

The first name of dignity, next beneath a peer, was anciently that of vidames , 
vice-domini, or valvasors : (a) who are mentioned by our ancient lawyers (,;) 
as vtri magncs dignitatis : and Sir Edward Coke (£) speaks highly of them. 
Yet they are now quite out of use; and our legal antiquaries are not agreed 
upon even their original or ancient office. 

Now, therefore, the first personal dignity, after the nobility, is a knight of 
the order of St. George, or of the garter; first instituted by Edward III, 
A. D. 1344. (J) Next, (but not till after certain official dignities, as privy- 
counsellors, the chancellors of the exchequer and duchy of Lancaster, the chief 
justice of the king’s bench, the master of the rolls, and the other English 
judges,) follows a knight banneret; who indeed by statutes 5 Ric. II, st. 2, 
c. 4, and 14 Ric. II, c. 11, is ranked next after barons: and his precedence 
before the younger sons of viscounts was confirmed to him by order of King 
James I, in the tenth year of his reign, (m) But, in order to entitle himself to 
this rank, he must have been created by the king in person, in the field, under 
the royal banners, in time of open war. (n) Else he ranks after baroy.ets, who 
are the next order; which title is a dignity of inheritance, created by letters 
patent, and usually descendible to the issue male. It was first instituted by 
King James the First, A. D. 1611, in order to raise a competent sum for the 
reduction of the province of Ulster in Ireland; (7) for which reason all baronets 
have the arms of Ulster superadded to their familycoat. Next follow knights 
of the bath; an order instituted by King Henry lV, *and revived by 
King George the First. They are so called from the ceremony of L 404 J 
bathing the knight before their creation. The last of these inferior nobility 
are knights bachelors; the most ancient though the lowest, order of knight- 


(6) Cro. Car. 64. 
<rf) 4 Inst. 355. 


If- Wmi 146. (a) Salk. 513. 

c) Edw. I. c. 84. S Ric. II, at. 1, c. 6. 12 Ric. II, c. 11. _ 

•) The preamble to the act la remarkable: " Forasmuch aa oftentimes It is seen, that when any lord I a 
lied to high estate, and hath not convenient livelihood to support the same dignity, It induceth great 
poverty and indigence, and causeth oftentimes great extortion, embracery, and maintenance to be had, 
trou ol d of all such counties where such estate shall happen to be: therefore,” Ac. 

W Moor 678 (a) 12 Rep. 107. 12 Mod. 56. ( h ) 2 Inst. 29. («) Camden, Britan, t. Ordint*. 

w) Bracton, 1.1, o. 8. (fc) 2Inst. M7. (1) Seld. Tit. of Hon. b. 2, 5, 41. (m) Ibid. 2, 11, 8. (n) 4 Inst. 6. 


(7) One hundred gentlemen advanced each one thousand pounds; for which this title 
m oonferred upon them. 
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hood amongst us: (8) for we have an instance (o) of King Alfred’s conferring 
this order on his son Athelstan. The custom of the ancient Germans was to 
give their young men a shield and a lance in the great council: this was 
equivalent to the toga virilis of the Romans: before this they were not permitted 
to bear arms, but were accounted as part of the father’s household; after it as 
part of the community. ( p ) Hence, some derive the usage of knighting, 
which has prevailed all over the western world, since its reduction by colonies 
from those northern heroes. Knights are called in Latin equites aurati: 
aurati, from the gilt spurs they wore; and equites, because they always served 
on horseback: for it is observable, (q) that almost all nations call their knights 
by some appellation derived from an horse. They are ako called in our law 
milites , because they formed a part of the royal army, in virtue of their feudal 
tenures; one condition of which was, that every one who held a knight’s fee 
immediately under the crown, which in Edward the Second’s time (r) amounted 
to 20 £. per annum, was obliged to be knighted, and attend the king in his 
wars, or fine for his non-compliance. The exertion of this prerogative, as an 
expedient to raise money in the reign of Charles the First, gave great offence; 
though warranted by law and the recent example of Queen Elizabeth; (9) but 
it was, by the statute 16 Car. I, c. 20, abolished; and this kind of knighthood 
has, since that time, fallen into great disregard. 

These, Sir Edward Coke 6ays, ( 5 ) are all the names of dignity in this king¬ 
dom, esquires and gentlemen being only names of worship. But before these 
last (£) the heralds rank all *colonels, sergeants at law, and doctors in 
the three learned professions. 



( 0 ) Will. Malmsb. lift. 2 . (p) Tac. de Morib. Germ . 13. ( 5 ) CamdL ibid. Co. Litt. 74. 

(r) Stat. de Milit, 1 Edw. IL ( s ) 2 Inst. 667. # _ . , . 

it) The rules of precedence in England may be reduced to the following table: In which those marked* 
are entitled to the rank here allotted them, by statute 31 Hen. VIII, c. 10; marked +, by Btatute 1 W. and 
M. c. 21; marked |, by letters patent, 9, 10, and 14 Jac. I, which see in Seld. Tit. of Hon ii. 5, 46, and tt. 
11 . 3; marked by ancient usage and established custom; for which see. among others, Camdens 
Britannia, Tit. Ordines\ MUles’s Catalogue of Honour, edit. 1610; and Chamberlayne’s Present Stat* of 
England, b. 3, ch. 2. 

TABLE OF FBECEDENCE, 


* The king's children and grandchildren. 

* - brethren. 

* -uncles. 

* -nephews. 

* Archbishop or Canterbury. 

* Lord Chancellor or Keeper, if a baron. 

* Archbishop of York. 

* Lord Treasurer. 

* Lord President of the Council, 

* Lord Privy Seal, 

* Lord Great Chamberlain. But 

gee private stat. 1 Geo. I, c. 3, 

* Lord High Constable, 

* Lord Marshal, 

* Lord Admiral, 

* Lord Steward of the household, 

* Lord Chamberlain of the house¬ 

hold, 

* Dukes. 

* Marquesses. 

X Dukes' eldest sons. 

* Earls. 

X Marquesses’ eldest sons. 

X Dukes' younger sons. 

* Viscounts. 

% Earls’ eldest sons. 

X Marquesses' younger sons. 

* Secretary of State, if a bishop. 

* Bishop of lxmdon. 

* - Durham. 

* -Winchester. 


* Bishops. 

* Secretary of State, if a baron. 

* Barons. 

t Speaker of the House of Commons, 
t Lords Commissioners of the Great 3eaL 
i Viscounts* eldest sons. 

J Earls’ younger sons. 

X Barons' eldest sons. 

| Knights of the Garter, 
j Privy Counsellors. 

| Chancellor of the Exchequer. 

| Chancellor of the Duchy. 

| Chief Justice of the King’s Bench, 
j Master of the Rolls, 
j Chief Justice of the Common Pleas, 
j Chief Baron of the Exchequer. 

| Judges, and Barons of the Coif. 

I Knights Bannerets, royal. 

| Viscounts' younger sons. 

| Barons’ younger sons, 
j Baronets. 

| Knights Bannerets. 

X Knights of the Bath. 

X Knights Bachelors. 

| Baronets’ eldest sons. 

I Knights’ eldest sons. 

Baronets’ younger somi, 

| Knights’ younger sons. 

X Colonels. 

X Serjeants-at-law. 

\ Doctors. 


above all peers 
Y of their own 
degree. 


(8) Knights of the bath are of three classes; grand cross (G. C. B.), w hich is 

72 persons at most, kniglits commander (K. C. B.), and companions (C. B.) There aw 
also other orders of knights; as knights of the chamber; knights of the order . 

of Jerusalem; knights of Malta; knights marshal; knights of Rhodes; knights of the shir* 
knights templars; knights of the thistle, and knights of St. Patrick. 

(9) Considerable fees accrued to the king upon the performance of the ceremony. 
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•Esquires and gentlemen are confounded together by Sir Edward r* 
Coke, who observes, (u) that every esquire is a gentleman, and a 
gentleman is defined to be one qui arma gerit , who bears coat armour, the 
grant of which adds gentility to a man’s family: in like manner as civil nobility, 
among the Romans, was founded in theyws imaginum y or having the image of 
one ancestor at least, who had borne some curule office. It is indeed a matter 
somewhat unsettled, what constitutes the distinction, or who is a real esquire / 
for it is not an estate, however large, that confers this rank upon its owner. 
Camden, who was himself a herald, distinguishes them the most accurately; 
and he reckons up four sorts of them: ( v ) 1. The eldest sons of knights, and 
their eldest sons in perpetual succession: (w) 2. The eldest sons of younger 
sons of peers, and their eldest sons in like perpetual succession: both which 
species of esquires Sir Henry Spelman entitles armigeri natalitii . («) 3. 

Esquires created by the king’s letters patent, or other investiture; (10) and 
their eldest sons. 4. Esquires by virtue of their offices; as justices of the 
peace, and others who bear any office of trust under the crown. To these may 

t Esquires. t Tradesmen. 

X Gentlemen. ± Artificers. 

X Yeomen. j Labourers. (11) 

N. B. Married women and widows are entitled to the same rank among each other, as their husbands 
would respectively have borne between themselves, except such rank is merely professional or official; 
and unmarried women to the same rank as their eldest brothers would bear among men, during tha 
lives of their fathers. 

(u) 2 Inst. 663. (v) 2 Inst. 668. (to) 2 Inst. 667. (a?) Gloss. 43. 



(10) Now disused. 

(11) The present order of precedence is as 
The Prince of Wale9. 

The Sovereign’s younger sons and grandsons. 
H “ brothers. 

“ “ nephews. 

" “ uncles. 

Archbishop of Canterbury. 

Lord Chancellor. 

Archbishop of York. 

Lord President of the Council, 

Lord Privy Seal, 

Lord Great Chamberlain, 

Earl Marshal, 

Lord Steward of the household, 

Lord Chamberlain of the house¬ 
hold, 

Dukes. 

Marquises, 

Dukes’ eldest sons* 

Earls. 

Marquises’ eldest sona 
Dukes' younger sons. 

Viscounts. 

Earls’ eldest sons. 

Marquises’ younger sons. 

Bishop of London. 

44 44 Durham. 

“ 44 Winchester 

Bishops. 

Secretary of State, if a baron. 

Barons. 

Speaker of House of Commons, 

Treasurer of the household. 

Comptroller of the household. 

Master of the horse. 

Vice-Chamberlain of the household. 
Secretary of State if not a baron. 

Viscounts’ eldest sons. 

Earls’ younger sons. 


follows: 

Baron9* eldest sons. 

Knights’ of the garter. 

Privy Councillors. 

Chancellor of the Exchequer. 
Chancellor of the Duchy of Lancaster 
Chief Justice of the Queen’s Bench. 
Master of the Rolls. 

Chief Justice of the Common Pleas. 
Chief Baron of the Exchequer. 

Lords Justices. 

Vice Chancellors. 

Judges of the Queen’s Bench. 

44 14 Common Pleas. 

Barons of the Exchequer. 

Judge of the Court of Probata. 
Commissioners in Bankruptcy. 
Knights bannerets royal. 

Viscounts’ younger sons. 

Barons’ younger sons. 

Baronets. 

Knights bannerets. 

Knights of the bath. 

Knights bachelors. 

Baronets’ eldest sons. 

Knights’ eldest sons. 

Baronets’ younger sona. 

Knights’ younger sons. 

Sergeants at Law. 

Masters in Lunacy. 

Doctors of Divinity. 

41 44 Law. 

" 44 Medicine. 

Esquires. 

Gentlemen. 

Yeomen. 

Tradesmen. 

Artificers. 

Laborers. 

2*3 


if a baron. 

above all 
peers of 
their own 
degree. 
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be added, the esquires of knights of the bath, each of whom constitutes three 
at his installation; and all foreign, nay, Irish peers; for not only these, but the 
eldest sons of peers of Great Britain, though frequently titular lords, are only 
esquires in the law, and must be so named in all legal proceedings, (y) A* 
for gentlemen , says Sir Thomas Smith, ( z) they may be made good cheap in 
this kingdom: for whosoever studieth the laws of the realm, who studieth in 
the universities, who professeth the liberal sciences, and, to be short, who can 
live idly, and without manual labor, and will bear the port, charge, and 
countenance of a gentleman, he shall be called master, and shall be taken for 
a gentleman. (12) A yeoman is he that hath free land of forty shillings by 
the year; who was anciently thereby qualified to serve on juries, vote for 
r* 4 o^*] knights of the *shire, and do any other act, where the law requires one 
L J that is probus et legalis homo . (a) 

The rest of the commonalty are tradesmen artificers , and labourers; who, as 
well as all others, must in pursuance of the statute 1 Hen. Y, c. 5, be styled 
by the name and addition of their estate, degree, or mystery, and the place to 
which they belong, or where they have been conversant, in all original writs 
of actions personal, appeals, and indictments, upon which process of outlawry 
may be awarded; in order, as it should seem, to prevent any clandestine or 
mistaken outlawry, by reducing to a specific certainty the person who is the 
object of its process. (13) 


CHAPTER XIII. 

OP THE MILITARY AND MARITIME STATES. 


The military state includes the whole of the soldiery; or such persons as are 
peculiarly appointed among the rest of the people, for the safeguard and de¬ 
fence of the realm. 

In a land of liberty it is extremely dangerous to make a distinct order 
of the profession of arms. (1) In absolute monarchies this is necessary for the 
safety of the prince, and arises from the main principle of their constitution, 
which is that of governing by fear: but in free states the profession of a 
soldier, taken singly and merely as a profession, is justly an object of jeal¬ 
ousy. In these no man should take up arms, but with a view to defend 
his country and its laws: he puts not off the citizen when he enters the 

( y ) 3 Inst. 30. 2 Inst. W7. (a) Commoner of Eng. b. 1, c. 20. (a) 2 Inst. 038. 


(12) The eldest son has no prior claim to the degree of gentleman; for it is the text of 
Littleton, that “every son is as great a gentleman as the eldest.” Sect. 210. 

(13) Professor Christian adds in this place a somewhat lengthy note, which we may 
perhaps with propriety omit. Its purpose is to show the unsoundness of a proposition 
that “ has lately been industriously propagated,” “in order to excite discontent and stir up 
rebellion against all good order and peaceful government,” namely: “that all men are by 
nature equal.” 

(1) The constitutional jealousy of standing armies, always so observable in England, and 
especially, in modern times, during the reign of William III, has feund expression in sever¬ 
al provisions in the constitution of the United States. “A well regulated militia being 
necessary to the security of a free state, the right of the people to keep and bear arms shall 
not be infringed.” 2d amendment. “ Congress shall have power to raise and support 
armies, but no appropriation to that use shall be for a longer time than two years.” Art. 1, 
§ 8. “ No soldier shall, in time of peace, be quartered in any house without the consent of 

the owner, nor in time of war, but in a manner to be prescribed by law.” 3d amendment 
The purpose has been to hold the military at all times in complete, subordination to the 
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camp; but it is because be is a citizen, and would wish to continue so, that he 
makes himself for a while a soldier. The laws therefore and constitution of 
these kingdoms know no such state as that of a perpetual standing soldier, 
bred up to no other profession than that of war; and it was not till the reign 
of Henry VII, that the kings of England had so much as a guard about their 
persons. 

In the time of our Saxon ancestors, as appears from Edward the Confessor’s 
laws, (a) the military force of this kingdom was in the hands of the dukes or 
heretochs, who were constituted through every province and county in the 
kingdom; being taken out of the principal nobility, and such as were most re¬ 
markable for being “ sapientes, ficleles, et animosi.” Their duty was to lead 
and regulate the English armies, with a very unlimited power; “ prout eis 
visum fuerit , ad honorem *coron<B et utilitatem regni And because r* 4 Qgi 
of this great power they were elected by the people in their full as- *- ^ 

eembly, or folkmote, in the same manner as sheriffs were elected: following 
still that old fundamental maxim of the Saxon constitution, that where any 
officer was entrusted with such power, as if abused might tend to the oppres¬ 
sion of the people, that power was delegated to him by the vote of the people 
themselves. (&) So too, among the ancient Germans, the ancestors of our 
Saxon forefathers, they had their dukes, as well as kings, with an independent 
power over the military, as the kings had over the civil state. The dukes were 
elective, the kings hereditary: for so only can be consistently understood that 
passage of Tacitus, (c) “ reges ex nobilitate , duces exvirtute sumunt n ; in con¬ 
stituting their kings, the family or blood royal was regarded, in choosing their 
dukes or leaders, warlike merit: just as Csesar relates of their ancestors in his 
time, that whenever they went to war, by way either of attack or defence, 
they elected leaders to command them, (a) This large share of power, thus 
conferred by the people, though intended to preserve the liberty of the sub¬ 
ject, was perhaps unreasonably detrimental to the prerogative of the crown; 
and accordingly we find a very ill use made of it by Edric, duke of Mercia, in 
the reign of King Edmund Ironside; who, by his office of duke or heretoch, 
was entitled to a large command in the king’s army, and by his repeated treach¬ 
eries at last transferred the crown to Canute, the Dane. 

It seems universally agreed by all historians, that King Alfred first settled 
a national militia in this kingdom, and by his prudent discipline made all the 
subjects of his dominion soldiers: but we are unfortunately left in the dark as 
to the particulars of this his so celebrated regulation; though, from what was 

(a) C. de Ueretochits . 

{ b ) tl Inti vero viri eligebantur per commune consilium, pro communi ulilitate regni, pro provincial 
et patrias universes, et per singutos comitatus, in pleno folkemote , sicut et vicecomites provinciarum et 
comitntuum eligi debent." LL. Edw. Confess . ibid. See also Bede, Eccl. Hist. 1. 5, c. 10 . 

(o') De Morib. Germ. 7. 

(a) “ Quum helium civitas out illatum defendit t out infert % magistratus qui ei bello preesint deligun- 
tur." De Bell . Gall. 1. 6, c. 22. 


civil power, and the regular army which is maintained is only that which is deemed neces¬ 
sary to garrison forts, and preserve the peace with the Indians. The whole available mili¬ 
tary force of the United States at the time of the breaking out of the recent civil war, was 
only 18,006 men; a number surprisingly small when we consider the vast extent of our 
country, and the long frontier line bordered by tribes of savages. Immediately on the res¬ 
toration of peace the immense armies in the field were for the most part disbanded, and the 
force reduced by September 30, 1867, to 56,815. This is now reduced to 30,000. The con¬ 
stitutional provision inhibiting appropriations for the army for a longer period than two 
years makes the executive, as commander-in-chief, at all times dependent upon the legisla¬ 
tive department, and his power is further restricted by another provision which confers 
upon congress the authority to make rules for the government of the army and navy, and 
for the militia of the states when called into the service of the nation. Art. 1. § 8. 

The division of powers between the nation and the states being such as to vest in the 
former authority over all those subjects falling within the province of international law,the 
states are forbidden, without the consent of congress, to keep troops or ships of war in the 
time of peace, or to engage in war unless actually invaded, or in such imminent danger as 
will not admit of delay. Const of U. S., Art. 1, § 10. 
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last observed, the dukes seem to have been left in possession of too large and 
r*410l i nde P endent a power; which *enabled Duke Harold, on the death of 
I* -I Edward the Confessor, though a stranger to the royal blood, to mount 
for a short space the throne of this kingdom, in prejudice of Edgar Atheling. 
the rightful heir. 

Upon the Norman conquest the feudal law was introduced here in all its 
rigour, the whole of which is built on a military plan. I shall not now enter 
into the particulars of that constitution, which belongs more properly to the 
next part of our Commentaries; but shall only observe, that, in consequence 
thereof, all the lands in the kingdom were divided into what were called 
knights’ fees, in number above sixty thousand; and for every knight’s fee a 
knight or soldier, miles , was bound to attend the king in his wars, for forty 
days in a year; in which space of time, before war was reduced to a science, 
the campaign was generally finished, and a kingdom either conquered or vic¬ 
torious. ( e ) By this means the king had, without any expense, an army of 
sixty thousand men always ready at his command. And accordingly we find 
one, among the laws of William the Conquerer, (f) which in the king’s name 
commands and firmly enjoins the personal attendance of all knights and others: 
“ quod habeant et teneant $e semper bene in armis et in equis , ut decet et 
oportet: et quod sint semper prompti et bene parati ad servitium suum inte - 
grum nobis explendum et peragendum y cum semper opus adfuerit, secundum 
quod nobis debent de feodis et tenementis suis dejure facereP This personal 
service in process of time degenerated into pecuniary commutations or aids, 
and at last the military part of the feudal system was abolished at the 
restoration, by statute 12 Car. II, c. 24. 

In the meantime we are not to imagine that the kingdom was left wholly 
without defence in case of domestic insurrections, or the prospect of foreign 
invasions. Besides those who by their military tenures were bound to perform 
r*4.n1 fort y days’ service in the field, first the assize of arms, enacted 27 Hen. 
L ' *11, ( h) and afterwards the statute of Winchester, ( i) under Edward I, 
obliged every man, according to his estate and degree, to provide a determin¬ 
ate quantity of such arms as were then in use, in order to keep the peace: and 
constables were appointed in all hundreds by the latter statute, to see that such 
arms were provided. These weapons were changed, by the statute 4 and 5 
Ph. and M. c. 2, into others of more modern service; but both this and the 
former provisions were repealed in the reign of James I. (k) While these con¬ 
tinued in force, it was usual from time to time for our princes to issue com¬ 
missions of array, and send into every county officers in whom they could con¬ 
fide, to muster and array, or6et in military order, the inhabitants of every dis¬ 
trict; and the form of the commission of array was settled in parliament in the 
5 Hen. IV, so as to prevent the insertion therein of any new penal clauses. (J) 
But it was also provided ( m ) that no man should be compelled to go out of 
the kingdom at ?ny rate, nor out of his shire, but in cases of urgent necessity; 
nor should provide soldiers unless by consent of parliament. About the reign 
of King Henry the Eighth, or his children, lieutenants began to be intro¬ 
duced, (n) as standing representatives of the crown, to keep the counties in 
military order ; for we find them mentioned as known officers in the 
statute 4 and 5 Ph. and M. c. 3, though they had not been then long in 
use, for Camden speaks of them (o) in the time of Queen Elizabeth, as extra¬ 
ordinary magistrates constituted only in times of difficulty and danger. But 
the introduction of these commissions of lieutenancy, which contained in sub- 


(e) The Poles are, even at this day, so tenacious of their ancient constitution, that their pospolite, of 
militia, cannot be compelled to serve above six weeks, or forty days In a year. Mod. Un. Hist, xxxiv. la. 

I f) 6, 68. See Co. Litt. 75, 76. (/i) Hoved. A. D. 1181. (0 13 Edw. I, c. 6. 

1c) Stat. 1 Jac. I, c. 25. 21 Jac. I, c. 28. 

1) Rushworth, part 8, pages 662, 667. See 8 Rym. 874, Ac. 
m) Stat. 1 Edw. HI, at. 2, c. 5 and 7. 25 Edw. HI, st. 5, c. 8. 
ft) 15 Rym. 75. (©) Brit. 103. Edit. 1594. 
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stance the same powers as the old commissions of array, caused the latter to 
fall into disuse. 

In this state things continued till the repeal of the statute of armour in the 
reign of King James the First; after which, when King Charles the First had, 
during his northern expeditions, issued commissions of lieutenancy, and exerted 
some military powers, which, having been long exercised, were thought to be¬ 
long to the crown, it became a question in the long parliament, how far the 
power of militia did inherently reside in the king; being now unsupported by 
any statute, and founded only upon immemorial usage. This question, long 
agitated with great heat and resentment on both *sides, became at 
length the immediate cause of the fatal rupture between the king and ^ 

his parliament; the two houses not only denying this prerogative of the crown, 
the legality of which perhaps might be somewhat doubtful, but also seizing 
into their own hands the entire power of the militia, of the illegality of which 
step could never be any doubt at all. 

Soon after the restoration of King Charles the Second, when the military 
tenures were abolished, it was thought proper to ascertain the power of the 
militia, to recognize the sole right of the crown to govern and command them, 
and to put the whole into a more regular method of military subordination: 
(p) and the order, in which the militia now stands by law, is principally built 
upon the statutes which were then enacted. It is true the two last of them 
are apparently repealed; but many of their provisiops are re-enacted, with the 
addition of some new regulations, by the present militia laws, the general 
scheme of which is to discipline a certain number of the inhabitants of every 
county, chosen by lot for three years (2) and officered by the lord lieutenant, 
the deputy lieutenants, and other principal landholders, under a commission 
from the crown. They are not compellable to march out of their counties, 
unless in case of invasion or actual rebellion within the realm (or any of its 
dominions or territories), (^) nor in any case compellable to march out of the 
kingdom. They are to be exercised at stated times; and their discipline in 
general is liberal and easy; but when drawn out into actual service, they are 
subject to the rigours of martial law, as necessary to keep them in order. 
This is the constitutional security which our laws (r) have provided for 
the public peace, and for protecting the realm against foreign or domestic vio¬ 
lence. (3) 

When the nation was engaged in war, more veteran troops and more regular 
discipline was esteemed to be necessary than could be expected from a mere 
militia. And therefore at such times more rigorous methods were put in use 
for the ^raising of armies, and the due regulation and discipline of the r* 41 o -i 
soldiery: which are to be looked upon only as temporary excrescences ^ -* 

bred out of the distemper of the state, and not as any part of the permanent 
and perpetual laws of the kingdom. For martial law, which is built upon no 
settled principles, but is entirely arbitrary in its decisions, is, as Sir Matthew 

( p ) 13 Car. II, c. 6. 14 Car. II. c. 8. 15 Car. n, c. 4. (<j) Stat. 16 Geo. Ill, c. 8. 

(r) 2 Geo. Ill, c. 20. 9 Geo. in, c. 42. 16 Geo. m, c. 8. 18 Geo. Ill, c. 14 and 59. 19 Geo. m, c. 72. 


(2) Now extended to five. The major part of the militia now consists of trained and 
disciplined voluntary organizations. In 1889-81 the number of volunteers embraced in the 
army estimates was 245,648. 

(3) In the United States the individual states discipline and officer the militia, but con¬ 
fess may provide therefor, and also for calling them forth to execute the laws of the 
Union, suppress insurrections and repel invasions. Const., art. 1, § 8. When thus called 
forth the president is Commander-in-chief: art. 2, § 2: and congress may provide for their 
government. Art. 1, § 8. By the act of Feb. 28. 1705, the president was empowered to 
call forth the militia to repel invasions, or in imminent danger thereof, to put down 
insurrections or enforce the laws against obstructions or combinations. 1 Statues at Large, 
424 Under this statute it belongs to the president exclusively to determine when the con¬ 
tingency has arisen which makes the calling forth of the militia necessary. Martin v. Mott, 
12 Wheat., 19. 

Vol. I—33 
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Ilalp observes, (s) in truth and reality no law, but something indulged rather 
than allowed as a law. The necessity of order and discipline in an army is 
the only thing which can give it countenance; and therefore it ought not to 
be permitted in time of peace, when the king’s courts are open for all persons 
to receive justice according to the laws of the land. Wherefore, Thomas, 
earl of Lancaster, being condemned at Pontefract, 15 Edw. II, by martial 
law, his attainder was reversed, 1 Edw. Ill, because it was done in time of 
peace, (t) (4) And it is laid down, (m) that if a lieutenant, or other, that hath 
commission of martial authority, doth in time of peace hang or otherwise 
execute any man by colour of martial law, this is murder; for it is against 
magna churta. (v) The petition of right (to) moreover enacts, that no soldier 
shall be quartered on the subject without his own consent, (x) and that no 
commission shall issue to proceed within this land according to martial law. 
And whereas, after the restoration, King Charles the Second kept up about 
five thousand regular troops, by his own authority, for guards and garrisons; 
which King James the Second by degrees increased to no less than thirty 
thousand, all paid from his own civil list; it was made one of the articles of 
the bill of rights, (y) that the raising or keeping a standing army within the 

(*) Hist. C. L. c. 2. (t) 2 Brad. Appen. 69. 

(u) 3 Inst. 52. (t>) Cap. 29. (uU 3 Car. I. See also stat. 31 Car. IT, c 1. 

(x) Thus in Poland no soldier can be quartered upon the gentry, the only freemen in that republic. 
Mod. Univ. Hist, xxxiv. 23. ( y ) Stat. 1 W. and M. et. 2, c. 2. 


(4) Military and martial law are frequently confounded, though the distinction between 
them is very plain and broad. Military law is that portion of the law of the land prescribed 
by the government to regulate the conduct of the citizen in hi9 character as soldier. It is 
administered by military tribunals, and is equally in force in peace and in war. But it 
does not supersede the civil laws of the land, for any breach of which the soldier is liable 
to the same trial and punishment as the civilian. Martial law, on the other hand, is defined 
as being that military rule and authority which exists in time of war, and is conferred by 
the laws of war, in relation to persons and things under and within the scope of active 
military operations in carrying on the war. and which extinguishes or suspends civil rights, 
and the remedies founded upon them, for the time being, so far as may appear to be 
necessary in order to the full accomplishment of the purpose of the war. It is the applica¬ 
tion of military government—the government of force—to persons and property within the 
scope of it, according to the laws and usages of war, to the exclusion of the municipal 
government in all respects where the latter would impair tbe efficiency of military law or 
military action. Benet, Military Law, 14 And see 1 Kent, 341, note. 

The occasions to consider the extent and force of martial law have happily not been 
numerous in America, but it may be useful to refer to the most noted of them. The case 
of the declaration of martial law by General Jackson at New Orleans at the time of the 
attempt upon that city by the British forces in 1814-15, and the legal proceedings which 
grew out of it, will be remembered by all readers of American history, but the correctness, 
respectively, of the conduct of the general, and that of the judge who imposed a fine upon 
him for contempt of court, never received any more authoritative examination than that 
which it had in congress at the time the fine was refunded in 1842. See 2 Benton's Thirty 
Years’ View, 599. It is settled in the United States that the legislature of a state may 
declare martial law throughout the state whenever in their opinion it may be necessary to 
thwart the purposes of those who are attempting, in an irregular manner, to revolutionize 
the state government; and that the military officers are exempt from civil responsibility 
for enforcing the declaration. Luther v. Borden, 7 How., 1. In this case and that of Ex 
parte Milligan, 4 Wal., 2, a very full and elaborate examination of the whole subject may 
be found. The facts in the case last mentioned were these: On the fifth day of October, 
1864, Milligan, who was a citizen of the United States, resident within the state of 
Indiana, was seized at his home in that state, by order of the United States military officer 
commanding therein, and on the 21st day of the same month, by order of such commander, 
put on trial before a military commission at Indianapolis, on the following charges: 

1. Conspiring against the government of the United States. 

2. Affording aid and comfort to rebels against the authority of the United States. 

3. Incitiug insurrection. 

4. Disloyal practices. 

5. Violation of the laws of war. 

Under these charges there were various specifications, the substance of which was, the 
joining and aiding, at different times, between October 1863 and August 1864, a secret 
society known as the order of American Knights or Sons of Liberty, for the purpose of 
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kingdom in time of peace, unless it be with consent of parliament, is against 

law. , . 

But, as the fashion of keeping standing armies, which was first introduced 

by Charles VII, in France, A. D. 1445, (z) has of late years universally pre¬ 
vailed over Europe, (though *some of its potentates, being unable r*4 14 i 
themselves to maintain them, are obliged to have recourse to richer L J 
powers, and receive subsidiary pensions for that purpose,) it has also for many 
years past been annually judged necessary by our legislature, for the safety of 
the kingdom, the defence of the possessions of the crown of Great Britain, 
and the^preservation of the balance of power in Europe, to maintain even in 
time of peace a standing body of troops, under the command of the crown; 
who are, however, ipso facto, disbanded at the expiration of every year, unless 
continued by parliament. And it was enacted by statute 10 Win. Ill, c. 1, 
that not more than twelve thousand regular forces should be kept on foot in 
Ireland, though paid at the charge of that kingdom; which permission is 
extended by statute 8 Geo. Ill, c. 13, to 16,235 men, in time of peace. (5) 

To prevent the executive power from being able to oppress, says Baron Mon¬ 
tesquieu, (a) it is requisite that the armies with which it is entrusted should 
consist of the people, and have the same spirit with the people; as was the 
case at Rome till Marius new-modelled the legions by enlisting the rabble of 

(*) Robertson, Cha, V, l. M. (a) 8p. L. 11,0, 


overthrowing the government and duly constituted authorities of the United States; holding 
communication with the enemy; conspiring to seize munitions of war stored in the United 
States arsenals, to liberate prisoners of war, Ac., resisting the draft, &c., at or near 
Indianapolis, aforesaid, in Indiana, a state “ within the military lines of the army of 
the United States and the theatre of military operations, and which had been and was 
constantly threatened to be invaded by the enemy.” On all these charges Milligan was 
found guilty by the commission and sentenced to be hanged, and the sentence was approved 
by the president. 

The validity of these proceedings was questioned in the supreme court of the United 
States, on a writ of habeas corpus. It appeared in the case that, during the period of the 
alleged offenses and of the sitting of the commission, the benefit of the writ of habeas 
corpus was suspended under the permission of an act of congress, in the case of all persons 
held in custody by military officers by authority of the president, but it also appeared that 
the courts of the United States for the district of Indiana were open and unobstructed in 
the performance of their duties, and that a grand jury was summoned and sat in said court 
during the time when Milligan was held in confinement awaiting trial. 

Upon these facts it was decided by the supreme court of the United States that Milligan 
was entitled to his liberty. That military commissions organized during the civil war, in a 
state not invaded and not engaged in rebellion, in which the federal courts were open, and 
in the proper and unobstructed exercise of their functions, had no jurisdiction to try, con¬ 
vict or sentence, for any criminal offense, a citizen who was neither a resident of a rebellious 
state, nor a prisoner of war, nor a person in the military and naval service; and that con¬ 
gress could not invest them with any such power. And it was further held, that the 
constitutional guaranty of trial by jury was intended for a state of war, as well as a state 
of peace, and was equally binding upon rulers and people at all times and under all cir¬ 
cumstances. See further, In re Kemp, 16 Wis., 359; Griffin v. Wilcox, 21 Ind., 370; 
Johnson v. Jones, 44 Ill., 142; Milligan v. Hovey, 3 Biss., 1; Todd, Par. Gov., vol. 1, 
p. 342. 

Respecting martial law the judicial decisions are numerous, and cover a great many 
points. The civil courts, however, exercise no supervision over the military except to see 
that they keep within their jurisdiction. 

When in time of war hostile territory is occupied by the forces of the United States, the 
president, or commander in chief, may appoint provisional courts for the determination of 
controversies within such territory. Jecker v. Montgomery, 13 How., 498; The Grape 
Shot, 9 Wall., 129. But such courts cannot adjudicate questions of prize, or decide upon 
the rights of the United States or its citizens. Jccker v. Montgomery, supra. 

(5) According to the British army estimates for the year 1880 the regular army of Great 
Britain, exclusive of India, amounted to 107,100. Forty per cent, of this was stationed in 
England, two per cent, in Scotland, twelve per cent, in Ireland, and forty-six per cent, 
abroad. The army of India amounted to 62,658. The army estimates for the year also 
provided for 139,111 militia and 245,648 volunteers. The army estimates for the year were 
15 , 541 , 8001 . J 
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Italy, and laid the foundation of all the military tyranny that ensued. Noth¬ 
ing, then, according to these principles, ought to be more guarded against in 
a free state, than making the military power, when such a one is necessary to 
be kept on foot, a body too distinct from the people. Like ours, it should 
wholly be composed of natural subjects; it ought only to be enlisted for a short 
and limited time; the soldiers also should live intermixed with the people; no 
separate camp, no barracks, no inland fortresses should be allowed. And per¬ 
haps it might be still better if, by dismissing a stated number, and enlisting 
others at every renewal of their term, a circulation could be kept up between 
the army and the people, and the citizen and the soldier be more intimately 
connected together. 

To keep this body of troops in order, an annual act of parliament likewise 
[*4151 P as8es > “ t° punish mutiny and desertion, *and for the better payment 
L J of the army and their quarters.” This regulates the manner in which 
they are to be dispersed among the several innkeepers and victuallers through¬ 
out the kingdom; and establishes a law martial for their government. By 
this, among other things, it is enacted, that if any officer or soldier shall ex¬ 
cite, or join any mutiny, or, knowing of it, shall not give notice to the com¬ 
manding officer; or shall desert, or list in any other regiment, or sleep upon his 
post, or leave it before he is relieved, or hold correspondence with a rebel or 
enemy, or strike or use violence to his superior officer, or shall disobey his law¬ 
ful commands: such offender shall suffer such punishment as a court martial 
shall inflict, though it extend to death itself. 

However expedient the most strict regulations may be in time of actual war, 
yet in times of profound peace a little relaxation of military rigour would not, 
one should hope, be productive of much inconvenience. And upon this prin¬ 
ciple, though by our standing laws (£) (still remaining in force, though not at¬ 
tended to), desertion in time of war is made felony, without benefit of clergy, 
and the offence is triable by a jury and before justices at the common law: 
yet, by our militia laws before mentioned, a much lighter punishment is in¬ 
flicted for desertion in time of peace. So, by the Roman law also, desertion in 
time of war was punished with death, but more mildly in time of tranquility, 
(c) But our mutiny act makes no such distinction: for any of the faults above 
mentioned are, equally at all times, punishable with death itself, if a court mar¬ 
tial shall think proper. This discretionary power of the court martial is indeed 
to be guided by the directions of the crown; which, with regard to military of¬ 
fences, has almost an absolute legislative power. ( d ) “His majesty,” says the 
act, “ may form articles of war, and constitute courts martial, with power to 
try any crime by such articles, and inflict penalties by sentence or judgment of 
the same.” A vast and most important trust! an unlimited power to create 
crimes, and annex to them any punishments, not extending to life or limb ! 
r * , These are indeed forbidden to be inflicted, ^except for crimes declared 

L -I to be so punishable by this act; which crimes we have just enumerated, 

and among which we may observe that any disobedience to lawful commands 
is one. Perhaps in some future revision of this act, which is in many respects 
hastily penned, it may be thought worthy the wisdom of parliament to ascer¬ 
tain the limits of military subjection, and to enact express articles of war for 
the government of the army, as is done for the government of the navy: es¬ 
pecially as by our present constitution,the nobility and gentry of the kingdom, 
who serve their country as militia officers, are annually subjected to the same 
arbitrary rule during their time of exercise. 

One of the greatest advantages of our English law is, that not only the 
crimes themselves which it punishes, but also the penalties which it inflicts,are 
ascertained and notorious ; nothing is left to arbitrary discretion: the king by 
his judges dispenses what the law has previously ordained; but is not him- 

(b) 8t*t. 18 Hen. VI, c. 19. 2 and 3 Ed w. VI, c. 2. (c) Ff. 49, 10, 28. , . „ # 

(d) A like power over the marines is given to the lords of the admiralty, by another annual aot ror 
the regulation of his majesty's marine forces while on shore." 
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•elf the legislator. How much therefore is it to be regretted that a set of men, 
whose bravery has so often preserved the liberties of their country, should bo 
reduced to a state of servitude in the midst of a nation of freemen! for Sir 
Edward Coke will inform us, (e) that it is one of the genuine marks of servi¬ 
tude, to have the law, which is our rule of action, either concealed or preca¬ 
rious: 4< tnisera est servitus ubi jus est vagmn aut incognitum .” Nor is this 
state of servitude quite consistent with the maxims of sound policy observed 
by other free nations. For the greater the general liberty is which any state 
enjoys, the more cautious has it usually been in introducing slavery in any 
particular order or profession. These men, as Baron Montesquieu observes, 
(/*) seeing the liberty which others possess, and which they themselves are 
excluded from, are apt (like eunuchs in the eastern seraglios) to live in a state 
of perpetual envy and hatred towards the rest of the community, and in¬ 
dulge a malignant pleasure in contributing to destroy those privileges to 
which they can never be admitted. Hence have many free states, by depart- 

. • i 1 T I .1 1 . ^ . 1 « 1 


in<* from this rule, been endangered by the revolt of *their slaves; 


[*4171 


while in absolute and despotic governments,where no real liberty exists, 
and consequently no invidious comparisons can be formed, such incidents are 
extremely rare. Two precautions are therefore advised to be observed in all 
prudent and free governments: 1 . To prevent the introduction of slavery at 
all; or, 2 . If it be already introduced, not to intrust those slaves with arms; 
who will then find themselves an overmatch for the freemen. Much less ought 
the soldiery to be an exception to the people in general, and the only state of 
servitude in the nation. 

But as soldiers, by this annual act, are thus put in a worse condition than 
any other subjects; so by the humanity of our standing laws they are in some 
cases put in a much better. By statute 43 Eliz., c. 3, a weekly allowance is to 
be raised in every county for the relief of soldiers that are sick, hurt and 
maimed; not forgetting the royal hospital at Chelsea for such as are worn out 
in their duty. ( 6 ) Officers and soldiers that have been in the king’s service 
are, by several statutes enacted at the close of several wars, at liberty to 
use any trade or occupation they are fit for in any town in the kingdom (ex¬ 
cept the two universities), notwithstanding any statute, custom, or charter to 
the contrary. And soldiers in actual military service may make nuncupative 
wills, and dispose of their goods, wages, and other personal chattels, without 
those forms, solemnities, and expenses, which the law requires in other cases. 
(< 7 ) Our law does not indeed extend this privilege so far as the civil law ; 
which carried it to an extreme that borders upon the ridiculous. For if a 
soldier, in the article of death, wrote anything in bloody letters on his shield, 
or in the dust of the field with his sword, it was a very good military testa¬ 
ment. (A) And thus much for the military state, as acknowledged by the laws 
of England. 

The maritime state is nearly related to the former, though much more agree¬ 
able to the principles of our free constitution. *The royal navy of r*j 1R i 
England hath ever been its greatest defence and ornament; it is its J 

ancient and natural strength; the floating bulwark of the island; an army 
from which, however strong and powerful, no danger can ever be apprehended 
to liberty; and accordingly it has been assiduously cultivated even from the 
earliest ages. To so much perfection was our naval reputation arrived in the 


(e) 4 Inst. 832. (/) Sp. L. 15, 12. (g) 8tat. 29 Car. II, c. 8; 5 W. HI, c. 21 § 8. 

(h) Si milites quid in clypeo Uteris sanguine suo rutilantibua adnotaverint t aut in pulvere inscrip- 
serint rjladio suo , ipso tempore quo . inpraelio, vitce sortem derelinquunt, hujusmodi voluntatem stabilem 
esse oportet. Cod. 6, 21, 15. 


(6) Liberal pensions have been paid in the United States under various acts of congresa, 
to the soldiers who have served honorably in their wars, and to the families of those who 
were killed or died in service. Military and naval hospitals have also been provided at tho 
public expense. 
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twelfth century, that the code of maritime laws, which are called the laws of 
Oleron, and are received by all nations in Europe as the ground and substruc¬ 
tion of all their maritime constitutions, was confessedly compiled by our King 
Richard the First at the Isle of Oleron, on the coast of France, then part of 
the possessions of the crown of England, (£) (7) And yet, so vastly inferior 
were our ancestors in this point to the present age, that, even in the maritime 
reign of Queen Elizabeth, Sir Edward Coke ( k ) thinks it matter of boast that 
the royal navy of England then consisted of three and thirty ships. The pres¬ 
ent condition of our marine is in great measure owing to the salutary provi¬ 
sions of the statutes called the navigation acts, ( 8 ) whereby the constant 
increase of English shipping and seamen was not only encouraged, but ren¬ 
dered unavoidably necessary. By the statute 5 Ric. II, c. 3 , in order to 
augment the navy of England, then greatly diminished, it was ordained that 
none of the king’s liege people should ship any merchandise out of or into the 
realm, but only in ships of the king’s ligeance, on pain of forfeiture. In the 
next year, by statute 6 Ric. II, c. 8 , this wise provision was enervated, by only 
obliging the merchants to give English ships, if able and sufficient, the prefer¬ 
ence. But the most beneficial statute for the trade and commerce of these 
kingdoms is that navigation act, the rudiments of which were first framed in 
1650, (£) with a narrow, partial view: being intended to mortify our own sugar 
islands, which were disaffected to the parliament, and still held out for Charles 
II, by stopping the gainful trade which they then carried on with the Dutch; 
( m) and at the same time to clip the wings of those our opulent and aspiring 
neighbors. This prohibited all ships of foreign nations from trading with any 
r * 1 English plantations *without license from the council of state. In 1651 
L J (n) the prohibition was extended also to the mother country; and no 
goods were suffered to be imported into England, or any of its dependencies, 
in any other than English bottoms; or in the ships of that European nation of 
which the merchandise imported was the genuine growth or manufacture. At 
the restoration, the former provisions were continued, by statute 12 Car, II, c. 
18, with this very material improvement, that the master and three-fourths of 
the mariners shall also be English subjects. 

Many laws have been made for the supply of the royal navy with seamen; 
for their regulation when on board; and to confer privileges and rewards on 
them during and after their service. 

1. First, for their supply. The power of impressing seafaring men for the 
sea service by the king’s commission, has been a matter of some dispute, and 
submitted to with great reluctance; though it hath very clearly and learnedly 
been shewn, by Sir Michael Foster, (o) that the practice of impressing, and 
granting powers to the admiralty for that purpose, is of very ancient date, and 
hath been uniformly continued by a regular series of precedents to the present 

(0 4 Inst. 144. Coutumet de la Mer, 2. ( k ) 4 Inst, BO. (0 Bcobell, 132. 

(m) Mod. tin. Hist. xli. 289. (n) Scobell, 176. (o) Rep. 154. 


(7) The French writers generally attribute these laws to Eleanor of Guienne, the king's 
mother. For the learning on this subject see Seld. Mar. Cl. 2 and 24; Park, Mar. Ins. Intro., 
28. See also 1 Duer Mar. Ins., where that learned author declares, that, at whatever time 
or by whatever authority the laws of Oleron were first published, the internal evidence 
compels him to believe that they were intended to apply exclusively to French vessels and 
French navigation. And he further declares that while they contain some just and salutary 
regulations, yet, considered as a whole, his unfeigned surprise is created that learned jurists 
and enlightened scholars have deemed them worthy of their admiration and praise. Taken 
collectively they bear most evident traces of the rudeness and barbarism of the age in 
which they were compiled. Many provisions violate the plainest rules of natural justice; 
some by their positive absurdity provoke mirth, and some by their atrocity excite and merit 
detestation. 

(8) The protective navigation acts are now repealed, See statutes 16 and 17 Vic., c. 107, 
and 17 and 18 Vic., c. 6. 
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time; whence he concludes it to bo part of the common law. (p) (9) The 
difficulty arises from hence, that no statute has expressly declared this power 
to be in*the crown, though many of them very strongly imply it. The statute 
2 Rie. II, e. 4, speaks of mariners being arrested and retained for the king’s 
service as of a thing well known, aud practised without dispute; and provides 
a remedy against their running away. By a later statute, (<?) if any waterman 
who uses the river Thames shall hide himself during the execution of any 
commission of pressing for the king’s service, he is liable to heavy penalties. 
By another, (r) no fisherman shall be taken by the queen’s commission to serve 
as* a mariner; but the commission shall be first brought to two justices of the 
peace, inhabiting near the seacoast where the mariners are to be taken, to the 
intent that the justices may *choose out and return such a number of r* 
able-bodied men, as in the commission are contained, to serve her *- 
majesty. And by others, (s) especial protections are allowed to seamen in par¬ 
ticular circumstances, to prevent them from being impressed. And ferrymen 
are also said to be privileged from being impressed at common law. (t) All 
which do most evidently imply a power of impressing to reside somewhere; 
and, if anywhere, it must, from the spirit of our constitution, as well as from 
the frequent mention of the king’s commission, reside in the crown alone. ( 10 ) 

But, besides this method of impressing, which is only defensible from public 
necessity, to which all private considerations must give way, there are other 
ways that tend to the increase of seamen, and manning the royal navy. 
Parishes may bind out poor boys apprentices to masters of merchantmen, who 
shall be protected from impressing for the first three years; and, if they are 
impressed afterwards, the masters shall be allowed their wages ; (' u ) great 
advantages in point of wages are given to volunteer seamen in order to induce 
them to enter into his majesty’s service; (v) and every foreign seaman, who 
during a war shall serve two years in any man of war, merchantman, or priva¬ 
teer, is naturalized ipso facto . (w) About the middle of King William’s reign, 
a scheme was set on foot (a) for a register of seamen to the number of thirty 
thousand, for a constant and regular supply of the king’s fleet; with great 
privileges to the registered men, and, on the other hand, heavy penalties in 
case of their non-appearance when called for: but this registry, being judged 
to be ineffectual as well as oppressive, was abolished by statute 9 Ann. c. 21 . 

2 . The method of ordering seamen in the royal fleet, and keeping up a regu¬ 
lar discipline there, is directed by certain express rules, articles, and orders, 
first enacted by the authority of parliament soon after the restoration; (y) but 
since *new-modelled and altered, after the peace of Aix-la-Chapelle (z) r*A 9 Ti 
to remedy some defects which were of fatal consequence in conducting L ' 
the preceding war. In these articles of the navy almost every possible offence 
is set down, and the punishment thereof annexed: in which respect the seamen 
have much the advantage over their brethren in the land service, whose 
articles of war are not enacted by parliament, but framed from time to time at 
the pleasure of the crown. Yet from whence this distinction arose, and why 
the executive power, which is limited so properly with regard to the navy, 
should be so extensive with regard to the army, it is hard to assign a reason: 
unless it proceeded from the perpetual establishment of the navy, which ren- 

(p) See algo Comb. 215. Barr. 334. (g) Stat. 2 and 3 Ph. and M. c. 16. (r) Stat. 5 Eliz. c. 5. 

(*> See «tat. 7 and 8 W. III. c. 21. 2 Ann. c. 6. 4 and 5 Ann. c. 19. 13 Geo. II, c. 17. 2 Geo. Ill, c. 15. 

11 Geo. III. c. 38. 19 r; e o. Ill, c. 75. Ac. 

CO Sav. 14 ( u) Stat. 2 and 3 Ann. c. 6. (v) Stat. 31 Geo. II, c. 10. (to) Stat. 13 Geo. II, c. 3. 

(x) Stat. 7 and 8 W. Ill, c. 21. ( y ) Stat. 13 Car. II, at. 1, c. 9. 

(*) Stat. 22 Geo. II, c. 23, amended by 19 Geo. Ill, c. 17. 


(9) Before the American Revolution there were cases of impressment of seamen in the 
colonies, but they were never peaceably acquiesced in. See Life and Times of Warren, 55. 
They would beyond question be illegal now. 

(10) See Ex parte Softly, 1 East, 406; Broadfoot's Case, 18 State Trials, 1323; Rex 
v. Tubbs, Cowp. # 612; Broom. Const. Law, 116. 
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dered a permanent law for their regulation expedient; and the temporary 
duration of the army, which subsisted only from year to year, and might 
therefore with less danger be subjected to discretionary government. But, 
whatever was apprehended at the first formation of the mutiny act, the regu¬ 
lar renewal of our standing force at the entrance of every year has made this 
distinction idle. For, if from experience past we may judge of future events, 
the army is now lastingly ingrafted into the British constitution, with this 
singularly fortunate circumstance, that any brancli of the legislature may 
annually put an end to its legal existence, by refusing to concur in its continu¬ 
ance. 

3. With regard to the privileges conferred on sailors, they are pretty much 
the same with those conferred on soldiers; with regard to relief when maimed, 
or wounded, or superannuated, either by county rates, or the royal hospital at 
Greenwich; with regard also to the exercise of trades, and the power of 
making ^ nuncupative testaments (11) and, farther, (a) no seaman aboard his 
majesty s ships can be arrested for any debt, unless the same be sworn to 
amount to at least twenty pounds: though, by the annual mutiny acts, a 
soldier may be arrested for a debt which extends to half that value, but not to 
• less amount. 


CHAPTER XIV. 

OF MASTER AND SERVANT. 

Having thus commented on the rights and duties of persons, as standing in 
the public relations of magistrates and people, the method I have marked out 
now leads me to consider their rights and duties in private economical relations. 

The three great relations in private life are, 1. That of master and servant/ 
which is founded in convenience, whereby a man is directed to call in the 
assistance of others, where his own skill and labour will not be sufficient to 
answer the cares incumbent upon him. 2. That of husband and wife; which 
is founded in nature, but modified by civil society: the one directing man to 
continue and multiply his species, the other prescribing the manner in which 
that natural impulse must be confined and regulated. 3. That of parent and 
child , which is consequential to that of marriage, being its principal end and 
design: and it is by virtue of this relation that infants are protected, main¬ 
tained, and educated. But since the parents, on whom this care is primarily 
incumbent, may be snatched away by death before they have completed their 
duty, the law has therefore provided a fourth relation; 4. That of guardian 
and ward , which is a kind of artificial parentage, in order to supply the 

(a) Stat. 31 Geo. II, c. 10. 


(11) See statute 28 and 29 Vic., c. 73. The power to make nuncupative wills in the 
United States has been the subject of statutory regulation iu the several states. Soldiers 
and sailors are allowed to make them, under restrictions imposed to guard against fraud, 
one of the chief of which respects the amount of property which may be thus disposed of. 
This is commonly limited to a very small sum. Abundant reason for this is furnished by 
cases like that of Prince v. Hazelton, 20 Johns., 502; S. C., 11 Am. Dec., 307. For an 
elaborate note on nuncupative wills, see 20 Am. Dec., 44 (note to Sykes v. Sykes, 2 Stew., 
364). The present English statute permits “ any soldier in actual military service, and any 
mariner or seaman being at sea,” to dispose of personalty by will. As to this see Drum¬ 
mond v. Parish, 3 Curteis, 522; Leathers v. Greenacre, 53 Me., 561; Gould v. Salford, 39 
Vt., 498; Hubbard v, Hubbard, 8 N. Y., 196; Warren v. Harding, 2 R. I., 133; 1 Bigelow 
Jarm. on Wills, 98 and notes. 
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deficiency, whenever it happens, of the natural. Of all these relations in their 
order. 

*In discussing the relation of master and servant , I shall, first, con- r* 42 3l 
sider the several sorts of servants, and how this relation is created and *- 
destroyed; secondly, the effect of this relation with regard to the parties 
themselves; and lastly, its effect with regard to other persons. 

I. As to the several sorts of servants: I have formerly observed (a) that 
pure and proper slavery does not, nay cannot, subsist in England: such I mean, 
wherebv an absolute and unlimited power is given to the master over the life 
and fortune of the slave. And indeed it is repugnant to reason, and the 
principles of natural law, that such a state should subsist anywhere. (1) The 
three origins of the right of slavery, assigned by Justinian, (b) are all of them 
built upon false foundations, (c) As, first, slavery is held to arise “jure 
gentium ,” from a state of captivity in war; whence slaves are called mancipia , 
quasi manu captu The conqueror, say the civilians, had a right to the life 
of his captive; and, having spared that, has a right to deal with him as he 
pleases. But it is an untrue position, when taken generally, that by the law of 
nature, or nations, a man may kill his enemy: he has only a right to kill him, 
in particular cases; in cases of absolute necessity, for self-defence; and it is 
plain this absolute necessity did not subsist, since the victor did not actually 
kill him, but made him prisoner. War is itself justifiable only on principles 
of self-preservation; and therefore it gives no other right over prisoners but 
merely to disable them from doing harm to us, by confining their persons: 
much less can it give a right to kill, torture, abuse, plunder, or even to en¬ 
slave, an enemy, when the war is over. Since therefore the right of making 
slaves by captivity depends on a supposed right of slaughter, that foundation 
failing, the consequence drawn from it must fail likewise. But, secondly, it is 
said that slavery may begin “jure civ Hi;” when one man sells himself to 

(а) Page 127. 

(б) Servi aut fiunt aut i\ascuntur: fiunt jure gentium , aut jure cixrili; naecuntur ex ancillie noitris . 

Inst. 1, 3, 4. (c) Montesq. Sp. L. iv. 2. 


(1) This view of the learned commentator has finally become accepted in the laws of 
England and America. Slavery was entirely abolished throughout the British colonial 
possessions by an act of parliament which took effect on the first day of August. 1834. 

When the constitution of the United States was adopted, slavery was tolerated by the local 
law almost everywhere. In Massachusetts, however, it had been abolished by the state con¬ 
stitution, and in the Northwest Territory, now comprising the states of Ohio, Indiana, Il¬ 
linois, Michigan and Wisconsin, it was abolished by the congressional ordinance of 1787 for 
the government of that territory. Still, although the feeling against the institution of 
slavery found strong expression in some of the northern states where the slaves were 
few, the southern states supposed themselves strongly interested in maintaining it, and it 
became necessary to so frame the constitution as to leave this, like the rest of the domestic 
relations, to the regulation of the local law. The foreign slave trade, however, in the divi¬ 
sion of powers between the states and the nation, as a part of the foreign commerce of the 
country, would fall naturally under the control of congress, and one of the compro¬ 
mises of the constitution intended for the temporary protection of this traffic, was, that 
the migration or importation of such persons as any oi the states then existing should think 
proper to admit, should not be prohibited prior to the year 1808. Const, art. 1 , § 9. This, 
however, did not prevent congress making it a penal offence for American citizens to en¬ 
gage in the foreign slave trade, and acts were passed to that end. In 1807 congress exercised 
the power permitted by the constitution, and made the importation of slaves, from and 
after January 1, 1808, highly penal. 2 Statutes at Large, 428. In 1820 the slave trade was 
made piracy. 3 Statutes at Large, 600. Still, with slavery existing and the domestic slave 
trade permitted in nearly half the Union, it is not surprising that it was found impossible 
to secure convictions for the capital offense under this legislation, and the pecuniary profits 
were so much out of proportion to the risks, that the slave trade continued until the break¬ 
ing out of the American civil war. At the end of that war slavery was abolished through¬ 
out the United States by the thirteenth constitutional amendment, and congress was em¬ 
powered to render the abolition effectual by adopting the necessary legislation to that end. 
And in the year 1871, Brazil followed this example by adopting a law for the gradual aboli¬ 
tion of slavery. 


Voi* I.—34 
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another. This, if only meant of contracts to serve or work for another, is 
r*424l vei Y *3 ust: but when applied to strict slavery in the sense of the laws 
'• J of old Rome or modern Barbary, is also impossible. Every sale 
implies a price, a quid pro quo y an equivalent given to the seller in lieu of 
what he transfers to the buyer: but what equivalent can be given for life, and 
liberty, both of which, in absolute slavery, are held to be in the master’s dis¬ 
posal? His property also, the very price he 6eems to receive, devolves ipso 
facto to his master, the instant be becomes his slave. In this case therefore 
the buyer gives nothing, and the seller receives nothing: of what validity 
then can a sale be, which destroys the very principles upon which all sales are 
founded? Lastly, we are told, that besides these two ways by which slaves 
“fiuntf or are acquired, they may also be hereditary: “servi nascunturf the 
children of acquired slaves are jure naturce , by a negative kind of birthright, 
slaves also. But this, being built on the two former rights, must fall together 
with them. If neither captivity, nor the sale of one’s self, can by the law of 
nature and reason reduce the parent to slavery, much less can they reduce the 
offspring. 

Upon these principles the law of England abhors, and will not endure, the 
existence of slavery within this nation; so that when an attempt was made to 
introduce it, by statute 1 Edw. VI, c. 3 , which ordained, that all idle vaga¬ 
bonds should be made slaves, and fed upon bread and water, or small drink, 
and refuse meat; should wear a ring of iron round their necks, arms, or legs; 
and should be compelled by beating, chaining, or otherwise, to perform the 
work assigned them, were it never so vile; the spirit of the nation could not 
brook this condition, even in the most abandoned rogues; and therefore this 
statute was repealed in two years afterwards. ( d ) And now it is laid down, ( e) 
that a slave or negro, the instant he lands in England, becomes a freeman; that 
is, the law will protect him in the enjoyment of his person, and his property. 
Yet, with regard to any right which the master may have lawfully acquired to 
the perpetual service of John or Thomas, this will remain exactly in the same 
f* 425 l state as *before; for this is no more than the same state of subjection 
L -I for life, which every apprentice submits to for the space of seven years, 
or sometimes for a longer term. (2) Hence, too, it follows, that the infamous 
and unchristian practice of withholding baptism from negro servants, lest they 
should thereby gain their liberty, is totally without foundation, as well as with¬ 
out excuse. The law of England acts upon general and extensive principles: 
it gives liberty, rightly understood, that is, protection to a Jew, a Turk, or a 
heathen, as well as to those who profess the true religion of Christ; and it will 
not dissolve a civil obligation between master and servant, on account of the 
alteration of faith in either of the parties: but the slave is entitled to the same 
protection in England before, as after, baptism; and, whatever service the 
heathen negro owed of right to his American master, by general not by local 


(dL) Stat. 8 and 4fEdw. VI. o. 10. 


(e) Salk. 666. 


(2) A right to the perpetual service of John or Thomas could be nothing less than the 
right to hold him as a slave; and in what lawful manner this could be acquired the learned 
commentator does not inform us. It could not be by capture in war, for modern interna¬ 
tional law does not recognize a private right of the captor in his prisoner; it could not be by 
purchase from parents, for these, though they may hire out the services of children in their 
minority, cannot sell or give permanent rights in them; it could not be by purchase from 
the man himself, since it is impossible there should be any consideration, for the slave's 
ownership of anything must be subordinate to the master's right. The analogy of slavery 
to apprenticeship is faint and deceptive. The latter is a temporary condition whereby one 
prepares himself for an independent career in life; the former is a state of absolute depend¬ 
ence and submission, present and future. Apprenticeship may be slavery if it is coupled 
with conditions calculated to defeat its substantial purpose. See Ez parte Turner, Chase 
Dec. 157; 1 Abb. U. S. 84. 
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law, the same, whatever it be, is ho bound to render when brought to England 
and made a Christian. (3) 

]. The first sort of servants, therefore, acknowledged by the laws of Eng¬ 
land, are menial servants / so called from being intra mcenia y or domestics. 
The contract between them and their masters arises upon the hiring. If the 
hiring be general, without any particular time limited, the law construes it to 
be a hiring for a year; (f) upon a principle of natural equity, that the servant 
shall serve, and the master maintain him, throughout all the revolutions of the 
respective seasons, as well when there is work to be done, as when there is 
not: ((/) (4) but the contract may be made for any larger or smaller 

(/) Co. Lltt. 4SL (g) F. N. B. 168. 


(3) It was decided in 1772, in Sommersett’s case, that an African slave, brought from 
Virginia into England, wa9 entitled to his liberty; there being no law in England whereby 
persons could be held in slavery. Lofft’9 Rep., 18; 2 State Trials, 1; Lite of Granville 
Sharp, by Hoare, c. 4; Broom. Const. Law, 105 and notes; Fischel Eng. Const., b. 1, c. 3; 
Hurd, Law of Freedom and Bondage, vol. 1, p. 189. See a learned note on slavery In Eng¬ 
land, in Quincy’s Rep. 94. 

Upon the subject of slavery in general, the reader is referred to the elaborate treatise on 
the Law of Freedom and Bondage, by John Codman Hurd. 

Since these commentaries were written, the civilized nations of Europe and America have 
made ^reat exertions to put an end wholly to the exportation of slaves from Africa. The 
municipal laws of these nations now very generally make the traffic piracy, and there are 
treaties between them which are not only to the same effect, but they contain mutual stipu¬ 
lations designed to establish an efficient police on the African shores, with a view to detect 
and punish any attempted violations of the penal laws on the subject. Their operations also 
extend into the interior of Africa, and seek, through fear or interest, to induce the native 
chieftains to abandon the trade in men, and the wars which are necessary to supply that 
trade. A very great advance has been made in that direction within a few years, and* since 
the entire abolition of slavery in the United States, not only has the 9lave trade become less 
profitable, but it has also become exceedingly difficult to evade the vigilant watch which is 
kept upon the movements of suspected persons. Indeed, the traffic in slaves between Africa 
and America may be said to be substantially at an end, and the influences now at work 
promise very speedily to put an end altogether to the relation of slavery in all states profess¬ 
ing the Christian religion. 

(4) The distinction stated in the text between menial and other servants it is believed is 
not recognized in the common law of America, and there is no general presumption that a 
hiring with no particular time mentioned is a hiring for a year. Railroad Co. v. Rober¬ 
son, 3 Cal., 142. Indeed in England, the presumption is not one of law, but of fact: Bax¬ 
ter v. Nurse, 6 M. and G., 941; and it is therefore subject to be overcome by any thing in 
the terms of the contract indicating a different intent in the parties. See Bay ley v. Rim- 
mell, 1 M. and W., 500; Rex v. Christ Parish, 3 B. and C., 459. It does not apply to gov¬ 
ernesses: Todd v. Kerrich, 8 Exch., 151; nor to laborers in husbandry. See Nicoll v. 
Greaves, 17 C. B. N. S., 27. Nor does the English rule prevail here that such ct servant 
discharged without cause is entitled to a month’s notice or wages. Where the hiring is for 
a definite period, and the servant is discharged without cause before that period has expired, 
lie i9 entitled, according to the weight of American authority, to damages equivalent to the 
wages for the whole period, provided he holds himself ready to perform the stipulated ser¬ 
vices if called upon; and the converse is equally true, that he forfeits all compensation 
under the contract if he abandons the service before the time is completed. Reab v. Moor, 
19 Johns., 337; Marsh v. Rulesson, 1 Wend., 614; Costigau v. Mohawk & H. R. R. Co., 2 
Denio, 609; Tipton v. Feitner, 20 N. Y., 429; Davis v. Maxwell, 12 Met., 280; Eldridge v. 
Rowe, 2 Gilm., 91; Cox v. Adams, 1 N. & McC., 284; Sherman v. Champlain Trans. Co., 
31 Vt., 162; Miller v. Goddard, 34 Me., 102; Coe v. Smith, 1 lad., 267; Hawkins v. Gilbert, 
19 Ala., 54; Swanzey v. Moore, 22 III,, 63; Rice v. Dwight Manuf. Co, 2 Cush., 80; Byrd 
v. Boyd, 4 McCord, 240; Weed v. Burt, 78 N. Y., 191; Alexander v. Americus, 61 Geo., 
36; Dunn v. Hereford, 1 Wy. Ter., 206. A disposition has, however, been manifested of 
late to allow a party who has performed valuable services on an entire contract, of which 
the other party has received the benefit, to recover the value of such services, not exceed¬ 
ing the contract rate, deducting therefrom any damages which the other party has suffered 
from a breach of the contract. Britton v. Turner, 0 N. H., 481; Allen v.’McKibben, 5 
Mich., 449. And the courts which hold to the necessity of an entire performance before 
there can be any recovery, except from this principle the case of infants, who are allowed 
to recover the value of their services upon a quantum meruit: Judkins v. Walker, 17 Me., 
38; Moses v. Stevens, 2 Pick., 332; Medbury v. Watrous, 7 Hill, 110; Thomas v. Dike, 11 
Vt., 273; though some of the cases treat the contract as binding to the extent of holding 
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absence, or make satisfaction for the same, at any time within seven years 
after the expiration of his original contract, (p) (7) 

3. A third species of servants are labourers , who are only hired by the day 
or the week, ana do not live intra moBnia y as *part of the family; con¬ 
cerning whom the statutes before cited (^) have made many very good 
regulations: 1. Directing that all persons who have no visible effects may be 
compelled to work. 2. Defining how long they must continue at work in sum¬ 
mer and in winter. 3 . Punishing such as leave or desert their work. 4 . Em¬ 
powering the justices at sessions, or the sheriff of the county, to settle their 
wages; and, 5 . Inflicting penalties on such as either give, or exact, more 
wages than are so settled. (8) 

4 . There is yet a fourth species of servants, if they may be so called, being 
rather in a superior, a ministerial, capacity; such as stewards , factors t and bail - 
iffs : whom, however, the law considers as servants pro tempore y with regard 
to such of their acts as affect their master’s or employer’s property. Which 
leads mo to consider,— 

II. The manner in which this relation of service affects either the master or 
servant. And, first, by hiring and service for a year, or apprenticeship under 
indentures, a person gains a settlement in that parish wherein he last served 
forty days, (r) In the next place persons serving seven years as apprentices to 
any trade, have an exclusive right to exercise that trade in any part of Eng- 

(p) Stat. 6 Gso. HI, c. 28. (q) Stat 5 Ellz. c. 4. 6 Geo. HI, c. 26. (r) Bee page 864. 



(7) In the states of the American Union, apprenticeship is the subject of statutory regu¬ 
lation, and pains have been taken to make it accomplish its proper purpose in fitting the 
minor for some steady and suitable employment for life. Besides instruction in business, 
some opportunity to attend school is generally prescribed, and suitable clothing at the 
expiration of the period of service. The children of poor persons are not liable to be bound 
out to service, unless they have actually become a public charge; but if they have, the offi¬ 
cers having charge of the support of the poor are permitted to bind them out under proper 
regulations. No person, however, is compellable to receive them as apprentices. In other 
cases minors are bound to service by consent of parents or guardians, and by an instrument 
in writing, which ought to specify some profession or 4rade which the minor is to be 
taught. It has been held, however, that such specification was not necessary, though in 
tfre absence of any such ruling we should have supposed the opposite doctrine the correct 
one. See Bowes v. Tibbets, 7 Greenl., 457; Fowler v. Hollenbeck, 9 Barb., 309; People v. 
Pillow, 1 Sand. S. C., 672. The master covenants with the apprentice to supply him with 
necessaries, and he must furnish him with proper medicine and attendance during sickness. 
Regina v. Smith, 8 C. & P., 153. The legal relation between the parties is one resting upon 
personal trust and confidence, and the master cannot assign his interest in the articles to 
any third person without the consent of the minor and his proper guardian: Nickerson v. 
Howard, 19 John9., 113; Tucker v. Magee, 18 Ala., 99; Haley v. Taylor, 8 Dana, 222; 
neither can he employ the apprentice in menial services not connected with the business he 
was to be taught: Commonwealth v. Hemperly, 12 Penn. St., 129; nor employ him in a 
business altogether different. Randall v. Rotch, 12 Pick., 108. See McPeck v. Moore, 61 
Vt., 269. 

The parties to articles of apprenticeship are the minor on the one part and the master on 
the other; the father or other guardian signifying his assent thereto. The father, as such, 
has no power to bind his son an apprentice without his consent, and it is believed that the 
signing of the articles by the latter would not be sufficient unless by their terms he was a 

E arty to the deed. Matter of McDowle, 8 Johns., 328; Harney v. Owen, 4 Blackf., 337; 

tringfield v Heiskell, 2 Yerg., 546; Pierce v. Massenburgh, 4 Leigh, 493; Harper v. Gil¬ 
bert, 5 Cush., 417. But in some of the states it is probable that the terms of the statutes 
are such as to change this rule. 

Of course an apprentice is not necessarily compensated for his services exclusively in the 
instruction he receives, and the statutes of some of the states require a small money payment 
to be made to him when the articles expire. 

In England at the present time only children whose parents are unable to maintain them 
can be apprenticed without their own consent, and by statute 7 and 8 Yic. c. 101, no one 
can be compelled against his will to take an apprentice. 

(8) Provisions like these arc not to be met with in the United States, except, perhaps, in 
some of the states where slavery has but recently been abolished. There are statutes, how¬ 
ever, for the punishment, as vagrants, of persons having no visible means of support, and in 
some of the states houses of correction where they can be compelled to labor are provided. 

269 




425 


Of Master and Servant. 


[Book I. 


term, ( 5 ) All single men between twelve years old and sixty, and married one, 
under thirty years of age, and all single women between twelve and forty, not 
having any visible livelihood, are compellable by two justices to go out to service 
in husbandry or certain specific trades, for the promotion of honest industry, (6) 
and no master can put away his servant, or servant leave his master, after being 
so retained, either before or at the end of his term, without a quarter’s warn¬ 
ing; unless upon ^reasonable cause, to be allowed by a justice of the 
peace, (A) but they may part by consent, or make a special bargain. 

2. Another species of servants are called apprentices (from apj>rendre y to 
learn), and are usually bound for a term of years, by deed indented or inden¬ 
tures, to serve their masters, and be maintained and instructed by them. This 
is usually done to persons of trade, in order to learn their art and mystery; and 
sometimes very large suras are given with them, as a premium for such their 
instruction; but it may be done to husbandmen, nay, to gentlemen, and others. 
And (i) children of poor persons may be apprenticed out by the overseers, 
with consent of two justices, till twenty-one years of age, to such persons as 
are thought fitting; who are also compellable to take them; and it is held that 
gentlemen of fortune, and clergymen, are equally liable with others to such 
compulsion; (&) for which purposes our statutes have made the indentures 
obligatory, even though such parish-apprentice be a minor. ( l) Apprentices to 
trades may be discharged on reasonable cause, either at the request of them¬ 
selves or masters, at the quarter-sessions, or by one justice, with appeal to the 
sessions, (m) who may, by the equity of the statute, if they think it reasonable, 
direct restitution of a ratable share of the money given with the apprentice; 
(n) and parish-apprentices may be discharged in the same manner, by two 
justices, (o) But if an apprentice, with whom less than ten pounds hath been 
given, runs away from his master, he is compellable to serve out his time of 

( h ) Stat. 5 Elfz. c. 4. 

(i) Stat. 5 Eliz. c. 4. 43 Eliz. c. 2. 1 Jac. I, c. 25. 7 Jao. I, c. 3. 8 and 9 W. and H c. 80. 2 and 8 Ann, 

c. 6. 4 Ann. c. 19. 17 Geo. II, c. 5. 18 Geo. Ill, c. 47. 

[Apprentices enter into the enactments of numerous other statutes. The 82, c. 57/ 63, c. 55; 42, cc. 48 
and 73; 51, c. 80; 64, cc. 96 and 107; 56, c. 139; all Geo. Ill: and 1 and 2, c. 42; and 4, c. 84; all of Geo. IV. 
These, together with the cases, are amply abridged in Chetwynde Burn's Justice.] 

(k) Salk. 57, 491. (J) Stat. 5 Eliz, c. 4. 43 Eliz. c. 2. Cro. Car. 179. (m) Stat. 6 Eliz, c. 4. 

(n) Salk. 67. (o) Stat. 20 Geo. II, c. 19. 



the infant accountable for the failure in complete performance. Moses v. Stevens, 2 Pick., 
332; Judkins v. Walker, 17 Mo., 38; contra, Whitmarsh v. Hall, 3 Denio, 375; Derocher v. 
Continental Mills, 58 Me., 217. A person who, after coming of age, continues in the 
employment of another under a contract made by him while an infant, thereby affirms it. 
Spicer v. Earl, 41 Mich., 191. 

(o) So also either party may by the contract reserve the right to terminate it at his option; 
but if the right reserved is to put an end to it “ if dissatisfied,” it can only be exercised on 
this ground, and not for the purpose of engaging in some other business. Lantry v. Parks, 
8 Cow., 63; Monell v. Burns, 4 Denio, 121. Compare Coal Co. v. Lamb, 90 Ill., 465. 

What is reasonable cause for terminatin^an entire contract, must always depend upon 
the particular circumstances of each case. Hough words from the master are not: Marsh 
v. Rulesson, 1 Wend., 514; but abusive language from the servant has been held to be. 
Byrd v. Boyd, 4 McCord, 246. So any conduct affecting injuriously the employer’s busi¬ 
ness. Lacy v. Osbaldiston, 8 C. & P., 80; Karney v. Holmes, 6 La. An., 373. Or, it would 
seem, any criminal offense. Libhart v. Wood. 1 W. A S., 265. Or any willful disobedi¬ 
ence of a lawful order by the master. Spain v. Arnott, 2 Stark., 256; Amor v. Fearon, 9 
A. & E., 548. Or the servant taking up an independent business of his own. Dieringer v. 
Meyer, 42 Wis., 311 And in one very hard case it was held that a female servant’s absent¬ 
ing herself for the night against the command of the master, in order to visit a sick mother, 
justified her discharge. Turner v. Mason, 14 M. & W., 112. See Jennings v. Lyons, 39 
Wis., 553; Leopold v. Salkey, 89 Ill., 412; McCormick v. Demary, 10 Neb., 515. 

The relation of master and servant does not entitle the former to inflict corporal punish¬ 
ment upon the latter as a parent might. Cooper v. State, 8 Baxter, 324. 

(0) The English law on this subject is now much changed. In the United States persons 
cannot be compelled to go out to service unless they become a public charge, nor is juris¬ 
diction conferred upon justices to terminate the relation of master and servant. 
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land. ( 5 ) This law, with regard to the exclusive part of it, has by turns been 
looked upon as a hard law, or as a beneficial one, according to the prevailing 
humour of the times : which has occasioned a great variety of resolutions in 
the courts of law concerning it; and attempts have been frequently made for 
its repeal, though hitherto without success. (9) At common law every man 
might use what trade he pleased; but this statute restrains that liberty to such 
as have served as apprentices: the adversaries to which provisions say, that all 
restrictions, which tend to introduce monopolies, are pernicious to trade: the 
advocates for it allege, that unskilfulness in trades is equally detrimental to the 
public as monopolies. This reason indeed only extends to such trades, *in the 
r * 1 exercise whereof skill is required. But another of their arguments 
*- -I goes much farther; viz.: that apprenticeships are useful to the common¬ 
wealth, by employing of youth, and learning them to be early industrious; but 
that no one would be induced to undergo a seven years’ servitude, if others, 
though equally skilful, were allowed the same advantages without having un¬ 
dergone the same discipline: and in this there seems to be much reason. How¬ 
ever, the resolutions of the courts have in general rather confined than extended 
the restriction. No trades are held to be within the statute but such as were 
in being at the making of it: (<) for trading in a country village, apprentice¬ 
ships are not requisite: (u) and following the trade seven years without any 
effectual prosecution, either as a master or a servant, is sufficient without an 
actual apprenticeship, (w) 

A master may by law correct his apprentice for negligence or other misbe¬ 
haviour, so it be done with moderation: (x) though, if the master or master’s 
wife beats any other servant of full age, it is good cause of departure, (y) (10) 
But if any servant, workman, or labourer, assaults his master or dame, he shall 
suffer one year’s imprisonment, and other open corporal punishment, not extend¬ 
ing to life or limb, (z) (11) 

By service all servants and labourers, except apprentices, become entitled to 
wages: according to their agreement, if menial servants; or according to the 
appointment of the sheriff or sessions, if labourers or servants in husbandry; 
for the statutes for regulation of wages extend to such servants only; (a) it 
being impossible for any magistrate to be a judge of the employment of menial 
servants, or of course to assess their wages. (12) 

III. Let us, lastly, see how strangers may be affected by this relation of 
r * 40(n master and servant: or how a master may *behave towards others on 
behalf of his servant: and what a servant may do on behalf of his master. 

And, first, the master may maintain , that is, abet and assist his servant in 

(*) Sfcafc. 5 Eliz. c. 4. § 81. (t) Lord Raym. 614. < u ) 1 Veotr. 51. 2 Keb. 583. 

(u>) L >rd Raym. 1179. Wallen out tom v. Holton, Tr. 33 Geo. II, (by &H the judges.) 

(x) 1 Hawk, P. C. 130. Lamb. Eiren. 127. Cro. Car. 179. 2 Show. 239. 

(V) F. N. B. 168. Bro. Abr. t . Labourer* , 51. Trespass , 349. ( z ) Stafc. 5 Eliz. c. 4. (a) 2 Jones, 47. 


(9) The repeal was effected by statute 54 Geo III, c. 90, and exclusive rights of trading in 
boroughs were also abolished by statutes 5 and 6 Wm. IV, c 76. 

In the United States no such exclusive rights have ever existed. 

(10) In the United StatC9 provisions are made by statute for some supervision by the 
parent, guardian, or the proper officer, of the treatment of the apprentice by the master, 
and a summary hearing of complaints of ill treatment is sometimes provided for, with power 
in the court to discharge the apprentice from the articles if the circumstances appear to ren¬ 
der it proper. 

(11) This statute is since repealed. 

(12) The statutes authorizing the interference of magistrates in these matters are repealed. 

In England a servant who has not misbehaved expects from his master on leaving, “a 

character,” but he has no legal right to demand it, and in America it is not commonly ex¬ 
pected. A master who, in response to inquiries gives damaging information respecting a 
servant he has employed, i9 privileged in doing 90 , even though it prove mistaken, provided 
he is not actuated by malice. Patteson v. Jones, 8 B. and C, 578; Bradley v. Heath, 12 Pick, 
163; Elam v. Badger, 23 Ill., 498; Fowle 9 v. Bowen, 30 N. Y., 20; Noonan v. Orton, 32 
Wis., 100. 
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any action at law against a stranger: whereas, in general, it is an offence against 
public justice to encourage suits and animosities by helping to bear the ex¬ 
pense of them, and is called in law maintenance. ( b ) A master also may bring 
an action against any man for beating or maiming his servant; but in such 
case he must assign,'as a special reason for so doing, his own damage by the 
loss of his service, and this loss must be proved upon the trial, (c) A master 
likewise may justify an assault in defence of his servant, and a servant in de¬ 
fence of his'master: (r7) the master, because he has an interest in his servant, 
not to be deprived of his service; the servant, because it is part of his duty, for 
which he receives his wages, to stand by and defend his master, (e) Also if 
any person do hire or retain my servant, being in my service, for which the 
servant departeth from me and goeth to serve the other, I may have an action 
for damages against both the new master and the servant, or either of them; 
but if the new master did not know that he is my servant, no action lies; unless 
he afterwards refused to restore him upon information and demand, (f) (13) 
The reason and foundation upon which all this doctrine is built, seem to be the 
property that every man has in the service of his domestics; acquired by the 
contract of hiring, and purchased by giving them wages. 

As for those things which a servant may do on behalf of his master, they 
seem all to proceed upon this principle, that the master is answerable for the 
act of his servant, if done by his command, either expressly given, or implied: 
nam qui facit per aliuni, facit perse, (q) Therefore, if the ^servant r* 4 oAi 
commit a trespass by the command or encouragement of his master, the L J 
master shall be guilty of it: though the servant is not thereby excused, for he 
is only to obey his master in matters that are honest and lawful. If an inn¬ 
keeper’s servants rob his guests, the master is bound to restitution: (A) for as 
there is a confidence reposed in him, that he will take care to provide honest 
servants, his negligence is a kind of implied consent to the robbery; nara qui 
non prohibety cumprohibere possity jubet. (14) So likewise if the drawer at a 

(6) 2 RoU. Abr. 115. (c) 9 Rep. 113. (d) 2 Roll. Abr. 548. 

(e) In like manner, by the laws of King Alfred, c. 88, a servant was allowed to fight for his master, a 
parent for his child, and a husband or father for the chastity of his wife or daughter. 

if) F. N. B. 167, 168. (p) 4 Inst. 109. ( h ) Noy's Max., c. 43. 


(13) 3o if one debauch the female servant of another, the master shall have an action 
against him for the consequent loss of services. In these cases, however, although there 
must be a right to service on the part of the master, and some evidence from which damage 
by loss thereof may be inferred, the jury are not limited in their verdict to the damages 
proved, but may give what are called exemplary damages to compensate for the anxiety, 
shame and sense of disgrace consequent upon the seduction. A father or any one standing 
in loco parentis is regarded as master of the daughter for the purpose of maintaining this 
action; but the daughter at the time must actually reside with him, or, if not, he must hava 
a right to recall her to hi9 home at any time, and to control her services. See Clark v. Fitch, 

2 Wend., 459; Bartley v. Richtmeyer, 4N.Y., 43; Dain v. Wyckoff,7 N. Y., 191; id ., 18N. 
Y., 45; Mulvehall v. Milward, 11 N. Y., 343; Knight v. Wilcox, 14 N. Y., 414; Mohry v. 
Hoffman, 80 Penn. St., 358; Blagge v. Ilsley, 127 Mass., 191; Hobson v. Fullerton, 4 ill., 
App., 282. The personal representative of the father may bring suit for the seduction of 
the daughter previous to the father's death. Noice v. Brown, 39 N. J., 569. Distinguished 
jurists have frequently deplored the necessity of proving a loss of service where the parent 
brings suit for the seduction of the daughter, and in some of the states statutes have been 
passed making it unnecessary, and authorizing a recovery in the name of some near relative 
for the benefit of the daughter, or by the daughter herself. See Watson v. Watson, 49 
Mich., 540. 

(14) The innkeeper's liability is imposed upon him not, from any presumed consent to the • 
robbery, but because on grounds of general policy, it is deemed best that the responsibility 
for the care of protection should be imposed upon the party who can best bestow it, and is 
paid for doing so. Recently, both in England and the United States it has been seriously 
questioned whether the rule which holds innkeepers responsible for all losses by his guest, 
not eaused by the act of God or of the public enemy, does not go altogether too far; and in 
•ome cases it is ruled, that, while prima facie liable for a loss, he is excused if lie shows it 
was without any want of proper care or attention on his part. Dewitt v. Claghorn, 23 Vt., 
4^7;_Clary v. Mcley, 49 Vt., 55; Metcalf v. Hess, 14 Ill., 129; Burgess v. Clements, 4 M. and 

5.7 , 1 vi ™ awson v - Chamney, 5 Q. B. 104; Cutler v. Bonney, 80 Mich., 259; Laird v. 
Eichold, 10 Ind., 212. J 
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tavern sells a man bad wine, whereby his health is injured, he may bring action 
against the master: ( i ) for although the master did not expressly order the ser¬ 
vant to sell it to that person in particular, yet his permitting him to draw and 
sell it at all is impliedly a general command. (15) 

In the same manner, whatever a servant is permitted to do in the usual 
course of his business, is equivalent to a general command. If I pay money to 
a banker’s servant, the banker is answerable for it: if I pay it to a clergyman’s 
or a physician’s servant, whose usual business it is not to receive money for 
his master, and he embezzles it, I must pay it over again. If a steward lets a 
lease of a farm, without the owner’s knowledge, the owner must stand to the 
bargain; for this is the steward’s business. A wife, a friend, a relation, that 
use to transact business fora man, are quoad hoc his servants; and the princi¬ 
pal must answer for their conduct: for the law implies, that they act under a 
general command; and without such a doctrine as this no mutual intercourse 
between man and man could subsist with any tolerable convenience. If I 
usually deal with a tradesman by myself, or constantly pay him ready 
money, I am not answerable for what my servant takes up upon trust; for here 
is no implied order to the tradesman to trust my servant; but if I usual¬ 
ly send him upon trust, or sometimes on trust and sometimes with ready 
money, I am answerable for all he takes up; for the tradesman cannot pos¬ 
sibly distinguish when he comes by my order, and when upon his own author¬ 
ity. ( k) (16) 

r*43ll a servant > l^tly, by his negligence does any damage to a stranger, 
J the master shall answer for his neglect: if a smith’s servant lames a 
horse while he is shoeing him, an action lies against the master, and not against 
the servant. (17) But in these cases the damage must be done while he is 
actually employed in the master’s service; otherwise the servant shall answer 
for his own misbehaviour. Upon this principle, by the common law, (Z) if a 
servant kept his master’s fire negligently, so that his neighbour’s house was 
burned down thereby, an action lay against the master; because this negligence 
happened in his service; otherwise, if the servant, going along the street with 
a torch, by negligence sets fire to a house; for there he is not in his master’s 
immediate service; and must himself answer the damage personally. But now 
the common law is, in the former case, altered by statute 6 Ann. c. 3, which 
ordains that no action shall be maintained against any, in whose house or 
chamber any fire shall accidentally begin; for their own loss is sufficient pun¬ 
ishment for their own or their servant’s carelessness. (18) But if such fire hap¬ 
pens through negligence of any servant, whose loss is commonly very little, 
such servant shall forfeit 100/., to be distributed among the sufferers; and, in 


(0 1 Roll. Abr. 90. 

(Z) Noy’s Max. c. 44. 


(fc) Dr. and Stud. d. 2, c. 42. Noy’s Max. c. 44. 


(15) Thomas v. Winchester, 6 N.Y., 397. See this case and the note thereto, in 1 Thomp¬ 
son's Lead. Cas. on Negligence, 224,230. 

(16) Hazard v. Treadwell, Stra., 506; Prescott v. Flinn, 9 Bing., 19; North River Bank 
v. Aymar, 3 Hill, 262; Palmer v, Cheney, 35 Iowa, 281; Cruzan v. Smith, 41 Ind., 288. 

(17) But in general the servant would be liable also if the act sounded in tort. Hutchin¬ 
son v. Railway Co., 5 Exch., 343; Goddard v. Railway Co., 57 Me., 202; Coleman v. Rail¬ 
road Co., 106 Mass., 160; Railroad Co. v. Blocher, 27 Md., 277; Brolliew v. Railroad Co., 82 
N. J., 328; Kline v. Railroad Co., 39 Cal., 587. 

(18) The substance of the statute of Anne will be found re-enacted in some of the Ameri¬ 
can states. See Taylor, Land, and Ten. § 196. In the others it is perhaps to be regarded 
as having been adopted a9 a part of the American common law. The absence of precedents 
for the recovery of damages in such cases, when the cases themselves occur so frequently, 
is strong evidence of the opinion of the legal profession to this effect, and perhaps the legis¬ 
lation making railroad companies liable for injuries caused by fire communicated by their 
engines has some bearing in the same direction. Lansing v. Stone, 87 Barb. 15, is a deci¬ 
sion directly to the point that these statutes constitute a part of the American common law. 
As to the common-law rule, see Tubarville v. Stamp, 1 Comyn, 82; 8. O. 2 Balk, 647; 
Filllter v. Phippard, 11 Q. B., 847. 
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default of payment shall be committed to some workhouse, and there kept to 
hard labour for eighteen months, (m) A master is, lastly, chargeable, if any 
of his family layeth or casteth anything out of his house into the street or com¬ 
mon highway, to the damage of any individual, or the common nuisance of his 
majesty’s liege people: (n) for the master hath the superintendence and charge 
of all his household. And this also agrees with the civil law; (o) which holds 
that the pater fitmilias, in this and similar cases, “ ob alterius culpam tenetur , 
si ve serviy sive liberi (19) 

(m) Upon b similar principle* by the law of the twelve tables at Rome, a person by whose negligence 
any Are began, was bound to pay double to the sufferers; or, if he was not able to pay, was to suffer a 
corporal punishment. 

(n) Noy 's Alas, c 44. (o) Ff. 9, 3. 1 Inst. 4, 5, 1. 


(19) The maxim quifacit per aliumfacit per %e has general application to the relation of 
master and servant, wherever the master’s assent to the act done or undertaking entered 
into by the servant on his behalf cau be implied, either from his instructions or from the 
general scope of his employment. Upon this, see Broom’s Maxims, 4th ed. 668, and also 
the works on Agency, Contracts and Negligence. 

Where a wrongful act is done by a servant by the express direction of the master, or in 
his master’s presence so that his assent is presumed, or as the natural or probable result of 
orders given by the master, or in the exercise of a discretion which the master has given, 
and an injury results to a third person, the master is responsible therefor to the same ex¬ 
tent as if he had himself done the act in person. McLaughlan v. Pryor, 4 M. and G., 48; 
Gregory v. Piper, 9 B. and C., 591; Green v. Omnibus Co., 7 C. B., 290; Lee v. McKay, 3 
Ired., 29; Harlow v. Humiston, 6 Cow., 189; Meyer v. Second Av. R. R. Co., 8 Bosw., 
305; Hewett v. Swift, 3 Allen, 420; Evansville, etc., R. R. Co. v. Baum, 26 Ind., 70; 
Howe v. Newmarch, 12 Allen, 49. 

An d where the servant in the course of his employment so negligently conducts himself, 
or with such want of skill or prudence manages the business, as to cause loss or damage to 
third persons, the master may be held responsible therefor. Bush v. Steinman, 1 B. and 
P., 4(&; Tarrant v. Webb, 18 C. B., 797; Freer v. Cameron, 4 Rich., 228; Perry v. Marsh, 
25 Ala., 659; Chicago, etc., R. R. Co. v. Harney, 28 Ind., 28; Douglass v. Stephens, 18 
Mo., 362; Seymour v. Greenwood, 7 H. and N., 355; McDonald v. Snelling, 14 Allen, 290; 
Lawler v. Railroad Co., 62 Md., 463; Hanratty v. Railroad Co., 46 Me., 280. 

The mere fact, however, that one is servant of another, does not make the other liable 
for the negligent or wrongful conduct of the servant, unless he was at the time engaged in 
the master's business or executing his expressed or implied commands. Lyons v. Martin, 
8 A. and E., 512; Mitchell v. Crassweller, 13 C. B., 237. And where a servant, even 
though at the time employed in the master’s service, steps aside from his duty to commit a 
trespass or other wrong to another, the servant alone is responsible for such wrongful con¬ 
duct. McManus v. Crickett, 1 East, 106; Lyons v, Martin, 8 A. and E., 512; Croft v. 
Alison, 4 B. and Aid., 590; Vanderbilt v. Richmond Turnpike Co., 2 N. Y., 479; Fox v. 
Northern Liberties, 3 W. and S., 103; Church v. Mansfield, 20 Conn., 284; Wright v. 
Wilcox, 19 Wend., 347; Hibbard v. N. Y. and Erie R. R. Co., 15 N. Y., 455; Yates v. 
Squires, 19 Iowa, 26; Cox v. Keahey, 36 Ala., 340. But a common carrier is responsible 
for the intentional wrongs of its servants to the persons being carried; its undertaking 
being to carry safely. Goddard v. Railway Co., 57 Me., 202; Ramsden v. Railroad Co., 
104 Mass., 117. 

The rule that the master shall respond for the negligent acts of his servants, is one for 
the protection of third persons only; and a servant who is injured by the want of care of 
fellow servants in doing or omitting to do their portion of the common work, cannot 
recover compensation from the master therefor. Farwell v. Boston and Worcester R. R. 
Co., 4 Met., 49; Hayes v. Western R. R. Corp., 3 Cush., 270; Beaulieu v. Portland Co., 
48 Me., 294; Warner v. Erie R. R. Co., 39 N. Y., 470; Caldwell v. Brown, 63 Penn. St., 
457; Moseley v. Chamberlain, 18 Wis., 700; O’Connell v. Baltimore and Ohio R. R. Co., 
20 Md., 212; Harrison v. Central R. R. Co., 31 N. J., 393; Searlc v. Lindsay, 11 C. B. N. 
S., 429; Caldwell v. Brown, 53 Penn. St., 453; Railroad Co. v. Carroll, 6 Heisk, 347; 
Gibson v. Railroad Co., 46 Mo., 163; Foster v. Railroad Co., 14 Minn., 360. Unless, 
indeed, the servant causing the injury was an incompetent or otherwise improper person to 
be employed in such business, and the master was himself guilty of negligence in employing 
him. Wiggett v. Fox, 36 Eng. L. and Eq., 486; Tarrant v. Webb, 18 C. B., 797; Wright 
v. N. Y. Central R. R. Co., 25 N. Y., 562; Michigan Central R. R. Co., v. Leahey, 10 
Mich., 193; Thayer v. St. Louis, &c.. R. R., Co., 22 Ind., 26; Stewart v. Harvard College, 
12 Allen, 58; Stone v. Western Trans. Co., 38 N. Y., 240; McMahon v. Davidson, 12 
Minn, 357; Laning v. Railroad Co., 49 N. Y.. 521; Illinois Cent. R. R. Co. v. Jewell, 46 Ill., 
99; Huntington, &c. f Co. v. Decker, 84 Penn. St., 419; Gilman v. Railroad Corp., 10 Allen, 
233; Holden v. Railroad Co. # 2 Am. and Eng. R. Cas., 94 and note; Railroad Co. v. Gilbert, 
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r * , *We may observe, that in all the cases here put, the master may ho 
*- ' frequently a loser by the trust reposed in his servant, but never can 

be a gainer; he may frequently be answerable for his servant’s misbehaviour, 
but never can shelter himself from punishment by laying the blame on his 

2 Am. and Eng. R. Cas., 230. Some disposition has also been manifested to hold the 
master liable to a servant who is injured by the negligence of another servant, where the 
duties of the latter, in connection with which the injury happened, were not common nor 
in the same department with those of the injured servant, and where the negligence of the 
injured servant did not contribute to the injury. Gillenwater v, Madison and Ind. R. R. 
Co., 5 Ind., 349; Fitzpatrick v. N. A. and Salem R. R, Co , 7 Ind., 436; see Chamberlain 
v. M. and M. R. R. Co., 11 Wis., 238; Cooper v. Mullins, 30 Geo., 146. Also to hold him 
responsible where the servant injured was subordinate to and under the control and direc¬ 
tion of the servant whose negligence caused the injury. C. C. and C. R. R. Co. v. Keary, 

3 Ohio St., 201; Railroad Co. v. Moore, 77 Ill., 217; Cook v. Railroad Co., 63 Mo., 397; 
Berea Stone Co. v. Kraft, 31 Ohio St., 287. But see Gilshannon v. Stony Brook R. 
Corp., 10 Cush., 228; Sherman v. Rochester, &c., R. R. Co., 17 N. Y., 153; Wright v. N. 
Y. Central R. R. Co., 25 N. Y., 562; Malone v. Hathaway, 64 N. Y., 5; Carle v. Canal 
and R. R. Co., 23 Me., 269; Ryan v. Cumberland Valley R. R. Co., 23 Penn. St., 384; 
Ohio, &c., R. R. Co. v. Haminersley, 28 Ind., 371; Morgan v. Vale of Neath R. Co., Law 
R., 1 Q. B., 149; Wilson v. Merry, 1 H. L. Sc. App., 326. And even where the master is 
himself guilty of negligence, in employing improper servants or in other matters which 
increase the risk to the servant, if the latter is aware of all the facts and continues in the 
service notwithstanding, he will be held to have taken upon himself the risk and cannot 
look to the master for indemnity, M. R. and L. E. R. R. Co. v. Barber, 5 Ohio St., 
564; Ind. and Cin. R. R. Co., v. Love, 10 Ind., 556; Hayden v. Smithville Manuf. Co., 29 
Conn., 558; Skipp v. E. Counties R. Co., 9 Exch., 223; Davis v. Detroit and Milwaukee 
R. R. Co., 20 Mich., 105. 

The master is not excused, in the case of a negligent injury to a third person, by the fact 
that, at the time of the injury, the servant though employed in the master's service, was 
exceeding his instructions, or acting in disregard thereof, and that the injury occurred in 
consequence of the failure to observe them. Luttrell v. Hazen. 3 Sneed, 20; Powell v. 
Deveney, 3 Cush., 304; Southwick v. Estes, 7 Cush., 385; May v. Blis9, 22 Vt., 477; Weed 
v. Panama R R., 17 N. Y., 362; Philadelphia, &c., R. R. Co. v. Derby, 14 How., 488. 

One important exception to the maxim respondeat superior is where the employee, whose 
negligent conduct has caused the injury, was at the time engaged in an independent em¬ 
ployment, and not under the immediate control, direction, or supervision of the employer; 
as in the case of a licensed drayman, employed to draw merchandize and deliver at the 
store of his employer; De Forest v. Wright, 2 Mich., 368; and see Milligan v. Wedge, 12 
A. and E., 737; Wiggett v. Fox, 11 Exch., 832; Cuthbertson v. Parsons, 10C. B,, 304; 
McGatrick v. Wason, 4 Ohio St., 566; Schwartz v. Gilmore, 45 III., 455. 

The immediate employer of the agent or servant through whose negligence an injury 
occurs is the person responsible for the negligence of such agent or servant. To him the 
principle respondeat superior applies. There cannot generally be two superiors severally 
responsible in such case. Blake v. Ferris, 5 N. Y., 48; Blackwell v. Wiswall, 24 Barb., 
355; Clark v. Fry, 8 Ohio St., 358; Barry v. St. Louis, 17 Mo., 121; Rapson v. Cubitt, 

9 M. and W., 710; Hilliard v. Richardson, 3 Gray, 349; therefore where a job is done 
under a contract, and the contractor employs the workman whose negligence causes the 
injury, the contractor is the person responsible for such negligence. See the cases collected 
in City of Detroit v. Corey, 9 Mich., 165. Bee also Clark’s Adm. v. Hannibal, &c., R. K. 
Co., 36 Mo., 202; Donaldson v. Mississippi, &c., R. R. Co., 18 Iowa, 280. 

If, however, the injury necessarily results from the ordinary mode of doing the work 
contracted for, the employer as well as the contractor may be held responsible therefor. 
Chicago v. Robbins, 2 Black, 418. 

Where the master is liable for the torts of his servants, the servant is also, as a general 
thing, liable himself, except where the tort springs from a breach of the master’s contract. 

It has been mentioned above that the master is liable to the servant for any injury trace¬ 
able to the master’s own negligence in employing incompetent persons, but his responsibility 
is not limited to cases of that description. The legal implication from the contract of em¬ 
ployment is that the employer will adopt suitable instruments and means with which to 
carry on his business. These he can provide and maintain by the use of suitable care and 
oversight; and if he fails to do so, he is guilty of a breach of duty under his contract, for 
the consequences of which he ought in justice and sound reason to be held responsible. 
Snow v. liousatonic R. R. Co., 8 Allen, 441. And see Cayzer v. Taylor, 10 Gray, 274; 
Seaver v. Boston and Maine R. R. Co., 14 Gray, 466; Keegan v. Western R. R , 8 N. Y., 
175; Ryan v. Fowler, 24 N. Y. 410; Mullen v. Steamship Co., 78 Penn. St.. 25; Huddle¬ 
ston v. Lowell Machine Shop, 106Mass., 282; Brabbittsv. Railroad Co., 38 Wis., 289; Ford 
v. Fitchburg R. R. Co., 110 Mass., 240. And it seems that if a servant hire himself out to 
perform certain duties, and is forced by another servant of the same master to perform 
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agent. The reason of this is still uniform and the same; that the wrong 
done by the servant is looked upon in law as the wrong of the master 
himself; and it is a standing maxim, that no man shall be allowed to make 
any advantage of his own wrong. 


CHAPTER XV. 

OF HUSBAND AND WIFE. 

The second private relation of persons is that of marriage, which in elude* 
the reciprocal rights and duties of husband and wife; or, most of our elder law 
books call them, of baron and feme. In the consideration of which I shall in 
the first place inquire, how marriages may be contracted or made; shall next 
point out the manner in which they may be dissolved; and shall, lastly, take a 
view of the legal effects and consequence of marriage. 

L Our law considers marriage in no other light than as a civil contract. (1) 


other and more dangerous service, and an injury results in consequence of negligence of 
co-servants in such other employment, he may have an action against the master for the 
injury. Chicago. &c., R. R Co., v. Harney, 28 Ind., 28. See also Ind., and Cin. R. R. 
Co. v. Love, 10 Ind., 556; Chicago, &c., R. R. Co. v. Bayfield, 37 Mich., 205. 

From the foregoing it will appear that the master is not excused from responsibility for 
injuries to servants in hi9 employ when the injury is directly traceable to his own fault a* 
the proximate cause. When the fault consists in negligence, it may be found: 

1. In subjecting the servant to the dangers of unsafe buildings or machinery, or to other 
perils on his own premises, which the servant neither knew of nor had reason to anticipate 
or provide against. Ryan v. Fowler, 24 N. Y. f 410; Perry v. Marsh, 25 Ala., 659; Walsh 
v. Peet Valve Co., 110 Mass., 23; Horner v. Nicholson, 56 Mo., 220; Railroad Co. v. Swett, 
45111., 197. 


2. In exposing persons to perils in his service, which by reason of youth or inexperience 
they would not be likely to understand or appreciate. Coombs v. New Bedford Cordage 
Co.. 102 Mass., 572; Bartonskill Coal Co. v. Maguire, 3 Macq. H. L., 300; Hill v. Gust, 55 
Ind.,45. 

3. In commanding the servant to go into exceptionally dangerous places, or to subject 
himself to risks which he had no reason to expect, or to consider as within the employment. 
Railroad Co. v. Fort, 17 Wall., 553; Railroad Co. v. Bayfield, 37 Mich., 205. 

4. In not exercising proper care to provide suitable and safe machinery and appliances, 
and keep them in condition for use. 

5. In employing servants who are wanting in the necessary care, skill or prudence for the 
business entrusted to them, or in continuing such persons in his service after their unfitness 
has become known, or after, by the exercise of ordinary care, it would have become known. 
As to this, see cases above. 


6 . In failing to remove perils which have come to his knowledge, after giving assurances 
to the servant that he will do so. See Pattersqp v. Railroad Co., 76 Penn. Bt., 389; Railroad 
Co. v. Gildersleeve, 33Mich., 133. 

(1) Marriage is sometimes defined as being a contract, made in due form of law, by which 
a man and a woman reciprocally engage to live with each other during their joint lives, and 
to discharge towards each other the duties imposed by law on the relation of husband and 
wife. Bouv. Law Die. “ Marriage;” and see Clayton v. Wardell, 4 N. Y., 230. In a legal 
sense, however, marriage is not a contract, but is a domestic relation resulting from contract: 
Ditson v. Ditson, 4 R. L, 87; Dickson v. Dickson, 1 Yerg., 110; Maguire v. Maguire, 7 
Dana, 183; Noel v. Ewing, 9 Ind., 49; it is “the union of one man and one woman so long 
as they shall both live, to the exclusion of all others, by an obligation which during that 
time the parties cannot, of their own volition and act, dissolve, but which can be dissolved 
only by authority of the state. Nothing short of this is a marriage." ' Perkins J in Rocha 
v. Washington, 19 Ind., 57. 

It was the doctrine of the civil law that conditions in restraint of marriage were illegal* 
and when they were attached to gifts, whether as conditions precedent or subsequent, tLy 
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The holiness of the matrimonial state is left entirely to the ecclesiastical 
law, the temporal courts not having jurisdiction to consider unlawful mar¬ 
riage as a sin, but merely as a civil inconvenience. The punishment there¬ 
fore, or annulling, of incestuous or other unscriptural marriages, is the 
province of the spiritual courts; which act pro salute animce. (<?) And, tak¬ 
ing it in this civil light, the law treats it as it does all other contracts: allow¬ 
ing it to be good and valid in all cases, where the parties at the time of mak¬ 
ing it were, in the first place, willing to contract; secondly, able to con¬ 
tract; and, lastly, actually did contract, in the proper forms and solemnities re¬ 
quired by law. 

r*434l *First they must be willing to contract. “ Consensus non concubi - 
*- J tus y facit nuptias ,” is the maxim of the civil law in this case: (5) and it 
is adopted by the common lawyers, (c) who indeed have borrowed, especially in 
ancient times, almost all their notions of the legitimacy of marriage from the 
canon and civil laws, 

(a) Salk. 121. (b) Ff . 50,17, 30. (c) Co. Litt. 33. 


were void. Scott v. Tyler, 2 Dick., 220; Harvey v. Aston, 1 Atk., 361; Reynish v. Martin, 
3 Atk., 330; Morley v. Bernoldson, 2 Hare, 570; Wms. on Ex’rs, 1275. 2 Jarm. on Wills, 47, 
Bigelow’s ed. This rule is now greatly relaxed, and conditions which do not go to total 
restraint of marriage are sustained in many cases. Such is a condition that a legatee shall 
not marry before reaching a certain age, or without the consent of parents or guardians: 
Hemings v. Munkley, 1 Bro., C. C. 303; Stackpole v. Beaumont, 3 Ves., 89; Dash wood ▼. 
Bulkeley, 10 Vcs., 230; Collier v. Slaughten, 20 Ala., 263; or shall not marry a specified per¬ 
son: Scott v. Tyler, 2 Dick., 220; S. C. 2 Bro., C. C. 431; Graydon v. Gray don, 23 N. J. t 
Eq., 229; Madaox v. Maddox, 11 Grat., 804; or a person of a race which is specified: Perrin 
▼.Lyon, 9 East, 170; and the like have been sustained. So have conditions in restraint 
of the second marriage of widows: Bennett v. Robinson, 10 Watts, 348; Commonwealth v. 
Stauffer, 10 Penn. St., 350; Cornell v. Lovett, 35 Penn. St., 100; Pringle v. Dunkley, 14 
Sm. and Mar., 16; Phillips v. Med bury, 7 Conn., 568; Holmes v. Field, 12 Ill.,424; Dumey 
v. Schoeffler, 24 Mo., 170; Ferson v. Dodge, 23 Pick., 287; Hawkins v. Skeggs, 10 Humph, 
31;Vaughn v. Lovejoy, 34 Ala., 437, Snider v. Newsom, 24 Geo., 139; and conditions in 
restraint of the second marriage of a man: Allen v. Jackson, L. R. 1 Ch. Div., 399. And 
when personalty is givea on condition subsequent in restraint of marriage, the rule of the 
civil law which regards the conditions as being imposed in personar& merely has generally 
been followed, and the conditions held void unless there is a valid limitation over. This 
rule is applied to a fund to be raised by a sale of lands. Lloyd v. Lloyd, 2 Sim. N. S., 255; 
Bellairs v. Bellairs, L. R. 18 Eq., 510. See further Parsons v. Winslow, 6 Mas9., 169; 
Gough v. Manning, 26 Md., 347; Selden v. Keen, 27 Grat., 576; Hoopes v. Dundas, 10 
Penn. St,, 75; Randall v. Marble, 69 Me., 310. 

An express agreement to enter into the marriage is supposed in all cases to precede it, 
and the mutual promises in 6uch an agreement are the consideration for each other. If 
either party refuse to perform the marriage contract, the general rule i9 that an action of 
assumpsit will lie for the refusal; and if, taking advantage of the engagement, the man has 
succeeded in seducing the woman and then refuses marriage, the seduction is matter in 
aggravation of damages. Paul v. Frazier, 3 Mass., 71; Green v. Spencer, 3 Miss., 318; 
S. C., 26 Am. Dec., 672; Conn v. Wilson, 2 Overt., 233; Williams v. Hollingsworth, G 
Baxt., 12; Wells v. Padgett, 8 Baxt., 323; Shealian v. Barry, 27 Mich., 217; Bennett v. Beam, 
42 Mich., 346; Whaler v. Layman, 2 Blackf., 194; King v. Kersey, 2 Ind., 402; Wilds v. 
Bogan, 55 Ind., 331; Matthews v. Cribbett, 11 Ohio St,, 330; Hattin v. Chapman, 46 Conn., 
607. Some cases, however, have questioned this: Perkins v. Hersey, 1 R. I., 493; Burks 
v. Sliain, 2 Bibb, 341; Weaver v. Bacliert, 2 Penn. St , 80. But one who declines to per¬ 
form his contract of marriage is not liable upon it notwithstanding he had reached the age 
of consent when he made it, unless he had also attained the age of legal majority Hunt v. 
Peake. 5 Cow., 475; Willard v. Stone, 7 Cow., - 22; Frost v. Vought, 37 Mich., 65; but if 
one party had attained majority and the other not, the former would be liable for a breach 
of promise, if the latter, being of the age of consent, should be ready and willing to per¬ 
form. Holt v. Ward, 2 Stra., 937. # b 

Contracts of marriage brokerage are opposed to public policy and void. Hale v. Potter, 

3 Lev., 411; Stribblcbill v. Britt, 2 Vern., 44.^ 

A contract of marriage is void if one of the parties was at the time lawfully married to 
some other person. Paddock v. Robinson, 63 Ill., 99; Noice v. Brown, 38 N. J., 128; S. 
C., 20 Am., 388. But if the contract was entered into in good faith by one par tv. m 
ignorance of the impediment, such party may maintain an action for the breach. Kelly 
v. Riley, 106 Mass., 339; Conn v. Davenport, 1 Heisk., 3G8. 
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Secondly, they must be able to contract. In general, all persons are able to 
contract themselves in marriage, unless they labour under some particular 
disabilities and incapacities. What those are it will be here our business to 
inquire. 

Now these disabilities are of two sorts; first, such as are canonical, and there¬ 
fore sufficient by the ecclesiastical laws to avoid the marriage in the spiritual 
court; but these in our law only make the marriage voidable, and not ipso facto 
void, until sentence of nullity be obtained. Of this nature are precontract; 
consanguinity, or relation by blood; and affinity, or relation by marriage; and 
some particular corporal infirmities. And these canonical disabilities are either 
grounded upon the express words of the divine law, or are consequences plainly 
Seducible from thence : it therefore being sinful in the persons who labour 
under them, to attempt to contract matrimony together, they are properly the 
object of the ecclesiastical magistrate’s coercion; in order to separate the 
offenders, and inflict penance for the offence, pro salute animarum . But such 
marriages not being void ab initio , but voidable only by sentence of separation, 
they are esteemed valid to all civil purposes, unless such separation is actually 
made during the life of the parties (2) For after the deatn of either of them, 
the courts of common law will not suffer the spiritual court to declare such 
marriages to have been void; because such declaration cannot now tend to the 
reformation of the parties. ( d ) And therefore when a man had married his first 
wife’s sister, and after her death the bishop’s court was ^proceeding to 
annul the marriage and bastardize the issue, the court of king’s bench L 
granted a prohibition quoad hoc y but permitted them to proceed to punish the 
husband for incest, (e) These canonical disabilities being entirely the province 
of the ecclesiastical courts, our books are perfectly silent concerning them. 
But there are a few statutes which serve as directories to those courts, of which 
it will be proper to take notice. By statute 32 Hen. VIII, c. 38, it is declared, 
that all persons may lawfully marry, but such as are prohibited by God’s law; 
(3) and that all marriages contracted by lawful persons in the face of the 
church, and consummated with bodily knowledge, and fruit of children, shall 
be indissoluble. And, because in the time of popery, a great variety of degrees 
of kindred were made impediments to marriage, which impediments might 
however be bought off for money, it is declared by the same statute, that noth¬ 
ing, God’s law except, shall impeach any marriage, but within the Levitical 
degrees: (4) the farthest of which is that between uncle and niece. (/") By the 
same statute all impediments arising from precontracts to other persons were 
abolished and declared of none effect, unless they had been consummated with 


(d) Co. I/tt. 33. 


(e) Salk. 548. 


(/) Gilb. Rep. 158. 


(2) 1 Bish. Mar. and Div., 4th ed., § 108, et seq.; Sckoul. Dom. Re)., 24. Marriages 
within the prohibited degrees of consanguinity or affinity were made void by Stat. 5 ana 0 
Will. IV, c. 54, and are in the same way made void in the United States. 

(3) The prohibited degrees were enumerated by Stat. 25 Hen. VIII, c. 22, which provided 
“that no subjects of this realm, or in any of his majesty’s dominions, shall marry within 
the following degrees, and the children of 9uch unlawful marriages are illegitimate, viz.: a 
man may not marry his mother or step-mother, his sister, his son’s or daughter's daughter, 
his father’s daughter by his step-mother, his aunt, his uncle’s wife, his son’s wife, his 
brother’s wife, his wife’s daughter, his wife’s son’s daughter, his wife’s daughter’s daughter, 
his wife’s sister." 

(4) The English canonical law is that of the Jewish law, and it forbids all intermarriages 
between blooa-relations nearer in degree than first cousins. The rule of exclusion is the 
same when applied to relationship by affinity, and therefore a man may not marry hia 
deceased wife’s siater. Hill v. Good, Vaugh., 302; Harris v. Hicks, 2 Salk., 548. But in the 
United States, except in states where the express prohibitions go farther, a marriage is not 
void for consanguinity except it be between brother and sister, or between relations in the 
ascending and descending line. Sutton v. Warren, 10 Met., 451; Van Voorliies v. Briuknall, 
24 A.lb. L. J., 348. And the impediment of affinity ceases with the death of one of tho 
parties to the marriage; and therefore a marriage between a man and his deceased wife’s 
sister is not illegal, Blodget v. Brinsmaid, 9 V t., 27. 
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bodily knowledge: in which case the canon law holds such contract to be a 
marriage de facto. But this branch of the statute was repealed by statute 2 
and 3 Edw. VI, c. 23. How far the act of 26 Geo. II, c. 33, which prohibits 
all suits in ecclesiastical courts to compel a marriage, in consequence of any 
contract, may collaterally extend to revive this clause of Henry VIIPs statute, 
and abolish the impediment of precontract, I leave to be considered by the 
canonists. 

The other sort of disabilities are those which are created, or at least enforced, 
by the municipal laws. And though some of them may be grounded on 
natural law, yet they are regarded by the laws of the land, not so much in the 
light of any moral offence, as on account of the civil inconveniencies they 
draw after them. These civil disabilities make the contract void ah initio , 
r*43fil an< ^ not merel y voidable; not that they *dissolve a contract already 
*- J formed, but they render the parties incapable of forming any contract 
at all: they do not put asunder those who are joined together, but they pre¬ 
viously hinder the junction. And, if any persons under these legal incapacities 
come together, it is a meretricious, and not a matrimonial union, (o) 

1. The first of these legal disabilities is a prior marriage, or having another 
husband or wife living; in which case, besides the penalties consequent upon 
it as a felony, the second marriage is to all intents and purposes void: [g ) 
polygamy being condemned both by the law of the New Testament, and the 
policy of all prudent states, especially in these northern climates. And 
Justinian, even in the climate of modern Turkey, is express, (A) that " duas 
uxores eodem tempore habere non licet.” (6) 

2 . The next legal disability is want of age. This is sufficient to avoid all 
other contracts, on account of the imbecility of judgment in the parties con¬ 
tracting; a fortiori therefore it ought to avoid this, the most important con¬ 
tract of any. Therefore if a boy under fourteen, or a girl under twelve years 
of age, marries, this marriage is only inchoate and imperfect; and, when either 
of them comes to the age of consent aforesaid, they may disagree and declare 
the marriage void, without any divorce or sentence in the spiritual court. 
This is founded on the civil law. (i) But the canon law pays a greater regard 
to the constitution, than the age, of the parties; (J) for if they are habiles ad 
matrimonium , it is a good marriage, whatever their age may be. And in our 
law it is so far a marriage, that, if at the age of consent they agree to continue 
together, they need not be married again. (A;) If the husband be of years of 
discretion, and the wife under twelve, when she comes to years of discretion 
he may disagree as well as she may: for in contracts the obligation must be 
mutual; both must be bound, or neither: (7), and so it is, vice versa , when the 
wife is of years of discretion, and the husband under, (f) 


(0 ) Bro. Abr. tit Bastardy , pi. 8. 
( j ) Decretal . 1. 4, tit. 2, qu. 8. 


(h) Inst 1. 10, 6. 
(fc) Co. Litt. 79. 


(t) Leon. Constit. 109. 
(0 Ibid . 


(5) And in such a case the parties may treat the marriage a9 absolutely void, and are at 
liberty to contract lawful matrimony without first obtaining decree of nullity. But in 
cases where the invalidity depends upon questions of fact, it is manifestly the dictate of 
proper prudence that a suit for decree of nullity should be instituted in the proper court. 

(6) The statute 9 Geo. IV, c. 31, the provisions of which have very generally been 
adopted in the American states, exempts from the criminal provisions for the punishment 
of polygamy the case of a party whose husband or wife shall have been absent from such 
person for the space of seven years then last past, and shall not have been known to such 
person to be living within that time; but the second marriage under such circumstances 
is nevertheless void, and either partv may withdraw from it on discovering the error under 
which it was agreed to. Kenley v. Kenley, 2 Yates, 207; Williamson v. Parisien, 1 Johns. 
Ch., 389; Heffner v. Heffner, 23 Penn. St., 104; Hyde v. Hyde, L. ft., I D. and P.. 130. 
But it seems that by statute in some states-the second marriage is made voidable only, See 
Valleau v. Valleau, 6 Paige, 207; White v. Low, 1 Redf. Sur. R., 378. 

(7) But as to contracts of marriage, see ante , 433, note. The common-law rule that either 
party to a marriage, while one is under the age of consent, may repudiate it: Reeve. Dom. 
Rel., 200; was held, in People v. Slack, 15 Mich., 199, to be changed by statute in Michigan, 
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*8. Another incapacity arises from want of consent of parents or r* 437 i 
guardians. By the common law, if the parties themselves were of the 
a* v e of consent, there wanted no other concurrence to make the marriage valid: 
aud this was agreeable to the canon law. But, by several statutes, (m) 
penalties of 100/. are laid on every clergyman who marries a couple either 
without publication of banns, which may give notice to parents or guardians, 
or without a license, to obtain which the consent of parents or guardians must 
be sworn to. And by the statute 4 and 5 Ph. and 1M., c. 8, whosoevei mairies 
anv woman child under the age of sixteen years, without consent of parents or 
guardians, shall be subject to fine, or five years’ imprisonment: and her estate 
during the husband’s life shall go to and be enjoyed by the next heir. The 
civil law indeed required the consent of the parents or tutor at all ages, unless 
the children were emancipated, or out of the parents power: (zt) and if such 
consent from the father was wanting, the marriage was null, and the children 
illegitimate (o) but the consent of the mother or guardians, if unreasonably 
withheld, might be redressed and supplied by the judge, or the president of 
the province: (jt>) and if the lather was non compos , a similar remedy was 
o-iven. ( q ) These provisions are adopted and imitated by the French and 
Hollanders, with this difference: that in France the sons cannot marry without 
consent of parents till thirty years of age, nor the daughters till twenty-five: 
(r) (8) and in Holland, the sons are at their own disposal at twenty-five, and 
the daughters at twenty, (s) Thus hath stood, and thus at present stands, the 
law in other neighbouring countries. And it has lately been thought proper 
to introduce somewhat of the same policy into our laws, by statute 26 Geo. II, 
c. 33, whereby it is enacted, that all marriages celebrated by license (for banns 
suppose notice) where either of the parties is under twenty-one, (not being 
*a widow or widower, who are supposed emancipated) without the r^oon 
consent of the father, or if he be not living, of the mother or guardians, J 

shall be absolutely void. (9) A like provision is made as in the civil law, 
where the mother or guardian is non compos , beyond sea, or unreasonably 
froward, to dispense with such consent at the discretion of the lord chancellor: 
but no provision is made, in case the father should labour under any mental 
or other incapacity. (10) Much may be, and much has been, said both for and 
against this innovation upon our ancient laws and constitution. On the one 
hand, it prevents the clandestine marriages of minors, which are often a 
terrible inconvenience to those private families wherein they happen. On the 
other hand, restraints upon marriages, especially among the lower class, are 
evidently detrimental to the public by hindering the increase of the people; 
and to religion and morality, by encouraging licentiousness and debauchery 
among the single of both sexes; and thereby destroying one end of society 
and government, which is concubitu prohibere vago. And of this last incon¬ 
venience the Roman laws were so sensible, that at the same time that they 
forbade marriage without the consent of parents or guardians, they were less 
rigorous upon that very account with regard to other restraints: for, if a 
parent did not provide a husband for his daughter, by the time she arrived at 

(m) 6 and 7 Win. in, c. 6 . 7 and 8 Will. ID, c. 85. 10 Ann. c. 19. (n) Ff. 23, 2, 2, and 18. 

(o) Ff . 1, 5,11. (p) Cod. 5, 4, 1, and 20. (q) Inst. 1, 10, 1. 

(r) Donat, of Dowries, $ 2. Montesq. Sp. L. 28,7. (a) Vinnius in Inst. 1 . 1, 1 . 10. 


so that the party competent to consent is bound by the marriage. Probably the statutes of 
some other states have the same effect. 

(8) Afterwards altered to 25 in sons and 21 in daughters. 

(9) But now by several statutes, the last of which is 19 and 20 Vic., c. 119, s. 17, the 
marriage of a minor, if actually solemnized without consent, is nevertheless valid. But in 
such case the court of chancery may deprive the offending party of any pecuniary benefit 
from the marriage. Statute 4 Qeo. IV, c. 76, s. 23; 6 and 7 Win. IV, c. 85, a. 43. In case 
consent is unreasonably refused, an appeal may be had to the court of chancery. See JBhf 
parte I. C., 3 Myl. and Cr., 471. 

(10) A provision for this will be found in the later statutes. 
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the age of twenty-five, and she afterwards made a slip in her conduct, he was 
not allowed tu disinherit her upon that account; “quia non sua culpa, sed 
parentum, id commisisse cognoscitur” (2) (11) 

4. A fourth incapacity is want of reason; without a competent share of which, 
as no other, so neither can the matrimonial contract, be valid, (u) It was for¬ 
merly adjudged, that the issue of an idiot was legitimate, and consequently 
that his marriage was valid. A strange determination! since consent is abso¬ 
lutely requisite to matrimony, and neither idiots nor lunatics are capable of 
consenting to anything: And therefore the civil law judged much more sen- 


0 t) Nov. 115, § 11. (u) 1 Roll. Abr. 857. 


(11) On the question whether the marriage relation has been duly formed, it becomes im¬ 
portant to distinguish between the actual relation of marriage, and those facts and circum¬ 
stances which may tend to prove a marriage, and from which a court or jury might be jus¬ 
tified in inferring its existence. A marriage is one thing; the proof of a marriage is an¬ 
other: Letters v. Cady, 10 Cal., 533. Mere cohabitation, after the manner of husband and 
wife, can never constitute marriage: Lindov. Belisario, 1 Hagg. Cons., 216; Goldbeck v. 
Goldbeck, 3 Green, N. J., 42; but nevertheless such cohabitation is a circumstance which, 
taken in connection with the public recognition of each other as sustaining this relation, or 
with general reputation of marriage, may fully warrant the inference that a lawful marriage 
has been formed. Indeed such cohabitation and reputation, supported as they would be by 
the presumption of legal conduct rather than the reverse, must generally be sufficient evi¬ 
dence of a marriage where civil rights only are involved, and it is only where one of the 
parties is charged with a criminal disregard of the obligations which marriage imposes, and 
where the presumption arising from cohabitation and reputation would be met by a counter 
presumption of innocence, that the law would demand more direct evidence: Fleming v. 
Fleming, 4 Bing., 266; Starr v. Peck, 1 Hill, 270; State v. Winkley, 14 N. H., 480; Arthur 
v. Broadnax, 3 Ala., 557; Hantz v. Sealey, 6 Binn., 405; Northfield v. Vcrshirc, 33 Vt., 
110; Harman v. Harman, 16 Ill., 85; Henderson v.Cargill, 31 Miss.,367; Holmes v.Holmes, 
6 La., 463; Commonwealth v. Stump, 53 Penn. St., 132; Richards v. Brehm, 7£ Penn. St., 
140. Thu9, in prosecutions for bigamy and criminal conversation an actual marriage must 
be proved: Birt v. Barlow, 1 Doug., 171; Taylor v. Shcmwell, 4 B. Monr., 575; People v. 
Humphrey, 7 Johns., 314; Clayton v. Warded, 4 N. Y., 230. And so where a defendant 
is prosecuted criminally for sexual commerce, the unlawfulness of which depends upon a 
prior marriage: State v. Wedgwood, 8 Greenl., 75; Commonwealth v. Norcross, 9 Mass., 
492; State v. Roswell, 6 Conn., 446. And even where civil lights only are involved, if 
there be proof of one marriage in due form, it would seem that this is not rebutted by proof 
of former cohabitation and reputed marriage of one of the parties with another person: 
Clayton v. Warded, 4 N. Y., 230; Houpt v. Houpt, 5 Ohio, 539. 

In the cases where a marriage may legitimately be inferred from cohabitation and the 
concurrent circumstances, it is competent to rebut the presumption by any evidence which 
proves that in fact there was no marriage: Philbrick v. Spangler, 15 La. An., 46; Matter 
of Taylor, 9 Paige, 611. Nevertheless, if a party has allowed a woman to be held out to the 
world as his wife, he may be precluded, on the principle of estoppel, from disproving the 
marriage as against parties who, trusting to its existence,had supplied the woman with those 
articles, for herself or her family, which a trader is usually justified in treating a married 
woman as the agent of her husband to purchase. 

When the statute law of the state does not expressly make some formal ceremony, or the 
presence of a magistrate, priest or minister of religion necessary, the common law, it is be¬ 
lieved, will permit parties who are legally competent to consent, to intermarry, by any form 
of consent they may see fit to adopt, and without any formal ceremony whatever: Hicks 
v. Cochran, 4 Edw. Ch., 107; Fenton v. Reed, 4 Johns., 52; Rose v. Clark, 8 Paige, 574; 
Donnelly v. Donnelly, 8 B. Monr., 113; Hantz v. Sealy, 6 Binn., 405; Newbury v. Bruns¬ 
wick, 2 Vt., 151; Londonderry v. Chester, 2 N. H., 268; Dumaresly v. Fishly, 3 A. K. 
Marsh., 308; Bashaw v. State, 1 Yerg., 177; Carmichael v. State, 12 Ohio St., 553; 
Cheseldine v. Brewer, 1 H. and Me. H., 152; State v. Murphy, 6 Ala., 765; Commonwealth 
v. Stump, 53 Penn. St., 132; Hutchins v. Kimmel, 31 Mich., 126. Such i9 very clearly the 
weight of authority, though some doubt was cast upon this point by the two cases of Regina 
v. Millis, 10 Cl. and Fin.,534; and Jewell’s Lessee v. Jewell, 1 How., 219; in each of which 
the court was equally divided. See also Beamish v. Beamish, 9 H. L. Cas., 274; Meister v. 
Moore, 96 U. S., 76; Hynes v. McDermott, 82 N. Y., 41. 

By the slave code in America, marriages between slaves were not recognized; but if two 
slaves who had taken each other for husband and wife continued to live together as such 
after emancipation, the relation was established between them: Jones v. Jones, 36 Md. # 
447; Nine v. Starr, 8 Or., 49. 
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sibly when it made such deprivations of reason a previous impediment; 1^*4391 
•though not a cause of divorce, if they happened after marriage. (t>) *- 
And modern resolutions have adhered to the reason of the civil law, by deter¬ 
mining (v) that the marriage of a lunatic, not being in a lucid interval, was 
absolutely void. But as it might be difficult to prove the exact state of the 
party’s mind at the actual celebration of the nuptials, upon this account, con¬ 
curring with some private family (cc^ reasons, the statute 15 Geo. II, c. 30, has 

f )rovided that the marriage of lunatios and persons under phrenzies, if found 
unatics under a commission, or committed to the care of trustees by any actx>f 
parliament, before they are declared of sound mind by the lord chancellor or 
the majority of such trustees, shall be totally void. (12) 

( 0 ) 83, tit. 1, l, a, and tit . 3, L 16. (u>) Morrison’s case. Coram Delegat. (x) See private acts, 28 Geo. He. 6. 


( 12 ) The parties must each have a consenting mind, and be able to understand the relation 
they arc about to form: True v. Ranney, 21 N. H., 53. That defect of understanding 
which would preclude the forming of any other valid contract, would preclude also a mar¬ 
riage contract: Turner v. Meyers, 1 Hagg. Cons. R., 416; Browning v. Reane, 2 Phil., 70. 
If the incapacity be such that the party is incapable of understanding the nature of the con¬ 
tract itself, and incapable from mental imbecility of taking care of his or her own person or 
property, he or she is obviously incapable of disposing of person and property by the mar¬ 
riage contract; Per Sir JohnNichol in Browning v. Reane, 2 Phil., 70. A marriage with 
an idiot or an insane person is therefore void: True v. Ranney, 21 N. H., 52; Parker v. 
Parker, 2 Lee, 382. So is a marriage with a lunatic, unless when contracted during a lucid 
interval: Rawdon v. Rawdon, 28 Ala., 665; Colev. Cole, 5 Sneed, 57. 80 is one with a 

person stupified from intoxication so as to be incapable of understanding the nature of the 
transaction at the time: Clement v. Mattison. 3 Rich., 93. 

And not only must there be a consenting mind, that is to say, a capacity to consent, but 
the parties must have actually consented. They must not only have agreed to marry, but 
they must have intended completely to form the relation, and in some manner have 
expressed that consent. The performance of a marriage ceremony is evidence of con¬ 
sent, but it is not conclusive, and it may still be shown that they went through the 
form as a mere jest, or to evidence the sincerity of their design to form the relation at 
some future time, or that they intended it for some private purpose of their own, and did 
not contemplate marriage in fact: Dairymple v. Dairymple, 2 Hagg. Cons. R., 54; Clark 
v. Field, 13 Vt. f 460. 

A consent obtained by fraud is no consent, and may be repudiated, notwithstanding a cer¬ 
emony of marriage may have been gone through with. But what is or is not such fraud aa 
should avoid a marriage is a question usually so complicated by the particular circum¬ 
stances of the case under consideration, that it does not become necessary to lay down a rule 
by which cases not thus complicated can be tested. If, for instance, a female heiress, of 
immature and feeble mind, should fall a prey to a needy adventurer, who, by artifice and 
false representations, should entice her from the protection of parents or guardian, and by 
importunities wring a reluctant consent to an unsuitable marriage, it will aronce be per¬ 
ceived that there are circumstauces attending the case which may properly distinguish it 
from one where a man, in the full possession of a mature mind, has surrendered himself 
with blind credulity to the fascinations of an artful woman, and has entered into relations 
of matrimony with her, without making those inquiries concerning her character, habits or 
circumstances which prudence would have suggested, but which he has been content to dis¬ 
pense with. Weakness of intellect in the party claiming to be defrauded is an important 
element in these cases, as would also be the improper use of the influence derived from a 
confidential relation, like that of guardian and ward; Portsmouth v. Portsmouth, 1 Hagg., 
355; Harford v. Morris, 2 Hagg. Cons. R.,423. 

Speaking generally upon this subject, it will be safe to say, that deception by one of the 
parties in respect to his or her character, temper, reputation, standing in society, bodily 
condition or fortune, while it might justify the other in repudiating an executory contract 
to marry, would not be sufficient ground tor avoiding a marriage. The law presumes that 
every person employs due caution in a matter in which his happiness forlife is so materially 
involved, and from regard to the highest interests of society, it refuses to enier upon any 
inquiry whether such caution has been employed or not, but makes the presumption con¬ 
clusive: Wakefield v. Mackay, 1 Phile., 134; Reynolds v. Reynolds, 3 Allen, 605. And 
this is so even as to the important matter of the woman's previous character for chastity: 
Reynolds v. Reynolds, 3 Allen, 605; Scroggins v. Scroggins, 3 Dev., 535; Leavitt v. Leavitt, 
13 Mich., 452; Baker v. Baker, 13 Cal., 87. If, however, the woman was not only pre¬ 
viously unchaste, but is actually at the time of the marriage pregnant by another man than 
the husband, and the husband is ignorant of that fact, and believed her to be chaste, he is 
entitled to have the marriage declared null for the fraud: Scott v. Shufeldt, 5 Paige, 43; 

VOL. L—36 281 - 



439 


Or Husband and Wife. 


_ [Book I. 

Lastly, the parties must not only be willing and able to contract, but actual- 
ly must contract themselves in due form of law, to make it a good civil mar¬ 
riage. (13) Any contract made, per verba depresently or in words of the pres¬ 
ent tense, and in case of cohabitation per verba de futuro also, between per¬ 
sons able to contract, was before the late act deemed a valid marriage to many 
purposes; and the parties might be compelled in the spiritual courts to cele¬ 
brate it in facie ecclesice. But these verbal contracts are now of no force, to 
compel a future marriage. (; y) Neither is any marriage at present valid, that 
is not celebrated in some parish church or public chapel, unless by dispensation 
from the archbishop of Canterbury. It must also be preceded by publication 
of banns, or by license from the spiritual judge. Many other formalities are 
likewise prescribed by the act; the neglect of which, though penal, does not in¬ 
validate the marriage. It is held to be also essential to a marriage, that it be 
performed by a person in orders; ( z ) though the intervention of a priest to 
solemnize this contract is merely juris positivi, and not juris naturalis aut di- 
vini : it being said that Pope Innocent the Third was the first who ordained 
r*44nl ce l e bration of marriage in the church; (a) before * which it was 
*- totally a civil contract. And, in the times of the grand rebellion, all 

marriages were performed by the justices of the peace; and these marriages 
were declared valid, without any fresh solemnization, by statute 12 Car. II, c. 
33. But, as the law now stands, we may upon the whole collect, that no mar¬ 
riage by the temporal law is ipso facto void , that is celebrated by a person in 
orders,—in a parish church or public chapel, or elsewhere, by special dispensa¬ 
tion,—in pursuance of banns ora license,—between single persons,—consent¬ 
ing,—of sound mind,—and of the age of twenty-one years;—or of the age of 
fourteen in males and twelve in females, with consent of parents or guardians, 
or without it, in case of widowhood. And no marriage is voidable by the ec¬ 
clesiastical law, after the death of either of the parties; nor during their lives, 
unless for the canonical impediments of precontract, if that indeed still exists; 
of consanguinity; and of affinity, or corporal imbecility, subsisting previous to 
their marriage. (14) 

II. I am next to consider the manner in which marriages may be dissolved; 


(y) Stat. 26 Geo. II, c. 83. (x) Salk. 119. 


(a) Moor. 170. 


Guilford v. Oxford, 9 Conn., 321; Morris v. Morris, Wright, 630; Baker v. Baker, 13 Cal., 
87; Reynolds v. Reynolds, 3 Allen, 605. 

Deception in respect to identity of person, by means of which one is induced to enter 
into marriage with one person, supposing it to be another, is unquestionably such legal 
fraud as will avoid the marriage, for in this case the element of consent is entirely want¬ 
ing, and consequently no valid contract has been effected. 

The fraud in any case, to be available as a ground for annulling a marriage, must be a 
fraud upon one of the parties thereto, and such party must complain. A marriage fraudu¬ 
lent as to third persons—for example, creditors—cannot be set aside on that ground: Mc¬ 
Kinney v. Clarke, 2 Swan, 321. 

So a marriage may be declared void if contracted in consequence of the use of force, men¬ 
ace or duress. Shelford on Mar. and Div., 213. And see Harford v. Morris. 2 Hagg. Cons. 
R., 423. But where the only duress consists in legal proceedings, not resorted to malici¬ 
ously and by abuse of legal process, and the defendant enters into a marriage to avoid im¬ 
prisonment, and because of being unable to procure bail, the marriage will nevertheless be 
valid: Jackson v. Winne, 7 Wend., 47. And see Scott v. Shufeldt, 5 Paige, 43. 

(13) As to the consequences of a failure to observe the formalities required by the mar¬ 
riage act, see the statutes 4 Geo. IV, c. 76; 6 and 7 Wm. IV, c. 85; 19 and 20 Vic., c. 119. 

(14) The general rule that a marriage valid by the law of the country where it is entered 
into, is valid everywhere, has always been recognized iu England; and therefore mar¬ 
riages contracted in Scotland, even though of English subjects, who went to Scotland for 
the purpose of evading English laws, have been supported. See as to this State v. Ross, 
76 N. C., 242; State v7 Kennedy, lb., 251. But it has been held in England that a marriage 
between Mormons should not be recognized; the implied understanding being that the man 
may take other wives also: Hyde v. Hyde, L. R., 1 P. and D., 130. 
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and this is cither by death, or divorce. (15) There are two kinds of divorce, 
the one total, the other partial; the one a vinculo matrimonii , the other mere¬ 
ly a rnensa et thoro. The total divorce, a vinculo matrimonii, must be for some 
of the canonical causes of impediment before mentioned, and those, existing 
before the marriage, as is always the case in consanguinity; not supervenient, 
or arising afterwards, as may be the case in affinity or corporal imbecility. (16) 
For in cases of total divorce, the marriage is declared null, as having been abso¬ 
lutely unlawful ab initio: and the parties are therefore separated pro salute 
(tnimarum: for which reason, as was before observed, no divorce can be obtained, 
but during the life of the parties. The issue of such marriage as is thus entirely 
dissolved^ are bastards, (c) (1?) 

Divorce a me/isa et thoro is when the marriage is just and lawful ab initio , 
and therefore the law is tender of dissolving *it; but, for some super- 
venient cause, it becomes improper or impossible for the parties to live 
together: as in the case of intolerable ill temper, or adultery, in either of the 
parties. For the canon law, which the common law follows in this case, deems 
so highly and with such mysterious reverence of the nuptial tie, that it will 
not allow it to be unloosed for any cause whatsoever, that arises after the 
union is made. (18) And this is said to be built on the divine revealed law; 
though that expressly assigns incontinence as a cause, and indeed the only 
cause, why a man may put away his wife and marry another, (c?) (19) The 

(c) Co. Litt. 235. (d) Matt, xix, 9. 


(15) The jurisdiction in the United States over the status of marriage is almost entirely 
statutory. It has been held, however, that the court of chancery, iu virtue of its inherent 
equity powers, has jurisdiction to declare marriages null ou the "round of fraud, mistake 
or defect of mental capacity: See Wightman v. Wightman, 4 Johns. Ch., 343; Burtis v. 
Burtis, Hopk., 557; Perry v. Perry, 2 Paige, 501; Clark v. Field, 13 Vt., 460; Ferris v. 
Ferris, 8 Conn., 166. 

(16) The causes for which a total divorce is allowed in the United States are prescribed 
by statute, and differ iu the different states. The consequences mentioned in the text only 
follow in those cases in which the marriage was void ab initio; in other cases the marriage 
is regarded as binding upon the parties up to the time of the decree, and as put an end to, 
for all purposes, at that time. The distinction is between a decree of nullity, which 
declares a marriage to have been void from the beginning, and a decree of divorce, which 
dissolves a marriage once valid for the misconduct of one of the parties. The English law 
has been recently changed so as to permit divorces for causes arising after marriage, and a 
court is created with jurisdiction over the subject. The husband may have a divorce from 
the bonds of matrimony for the adultery of the wife, and the wife for incestuous adultery, 
bigamy, rape, or unnatural crime by the husband, or for adultery coupled with two years’ 
desertion. And either party may have a judicial separation from the other for adultery, 
cruelty, or desertion without cause for two years or upwards. See statute 20 and 21. Vic., 
c. 85. 

(17) The decree of nullity restores the parties respectively to all their former rights. 
Each is free to marry, and the woman i9 entitled to restitution of goods which the man may 
have received from her, provided he still has them. 

(18) Husband and wife may, however, agree to live separately, and may provide by 
written articles for the custody of children and for the adjustment of property rights and 
claims. It must be said of 9uch agreements that the law regards them with a degree of dis¬ 
favor, but they may nevertheless be sustained where they accompany or follow an actual 
separation. Wilson v. Wilson, 1 H. L. Cas„ 538; 5 H. L. Cas., 40; Baker v. Barney, 8 
Johns., 72; Carson v. Murray, 3 Paige, 483; Goddard v. Beebe, 4 Green, Iowa, 126. If, 
however, the agreement contemplates a future separation, and appears designed or calcu¬ 
lated to bring it about, or if that be its apparent tendency, it is void, and for one party to 
act upon it against the will of the other would be desertion. St. John v. St. John, 11 Ves., 
527; Carson v. Murray, supra. If the parties actually separate, but afterwards cohabit 
together, this must put an end to the agreement for separation, even though it may have 
been entered into with a trustee as third party. See, as to the legal policy of such arrange¬ 
ments, Bishop, Law of Married Women, ^760; Schoulcr, Dom. Ucl., 294. 

(19) The question whether the rule of divorce indicated here should be considered of uni¬ 
versal obligation and incorporated in the municipal law of Christian countries, is one on 
which able thinkers and writers have been much divided, even when they have agreed that 
the rule itself is one of moral obligation. The fact that the laws of nearly every civilized 
state recognize other wrongs besides adultery as causes for divorce, is strong evidence of a 
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civil law, which is partly of pagan original, allows many causes of absolute 
divorce: and some of them pretty severe ones: as, if a wife goes to the theater, 
or the public games, without the knowledge and consent of the husband; (e) 
but among them adultery is the principal, and with reason named the first. (/) 
But with us in England adultery is only a cause of separation from bed and 
board: (g) for which the best reason that can be given, is, that if divorces were 
allowed to depend upon a matter within the power of either of the parties, 
they would probably be extremely frequent; as was the case when divorces 
were allowed for canonical disabilities, on the mere confession of the parties, 
(h) which is now prohibited by the canons. (£) (20) However, divorces a vin¬ 
culo matrimonii , for adultery, have of late years been frequently granted by 
act of parliament. (21) 

(e) Nov, 117. (/) Cod . 5, 17 t 6 . (g) Moor, 683. (A) 2 Mod. 314. (i) Can. 1608, c. 105. 


general conviction that, even if that ought to be the only cause, if the public sentiment were 
sufficiently enlightened and the moral sense of the people sufficiently strong and active to 
uphold so strict a rule, it is not wise in the present state of opinion on the subject to adopt it. 
President Woolsey, who has written much and ably on this subject, has recently published 
the following, which is no doubt the expression of a great many thoughtful minds. Re¬ 
ferring to the verse in Matthew cited by our author: “ So far as I can see, a rule less strict 
may be found necessary in civil society for the .same reason for which Moses found it 
necessary. A state may call itself a Christian state without following the path of Christian 
morality. It may not require any thing forbidden by Christianity, but it may forbear to 
enact many things which Christianity requires, for the spheres of the two are different. A 
strict rule of divorce, however, is on the whole the best for that which the state aims at. 
Granted that uuder a strict rule some might commit adultery to get a divorce, yet 1. The 
facility of divorce often leads a married pair to quarrel when otherwise they would 
be forbearing and would preserve their union. 2. The strict rule upholds the sanctity of 
marriage, and testifies in favor of family life as too sacred to be overthrown by any but 
great deviations from right, since the condition of marriage, except in extreme cases, is 
indissoluble. 3. Facility of divorce does not prevent adultery, but tends to multiply the 
cases of it by making marriage 6eem a slight thing. 4. That there are evils attending great 
strictness respecting divorce is admitted, but the question is whether there would not be 
more if they were easily granted. 5. Add to this that a divorce law, when it breaks the 
barriers of the old Christian rule, grows looser and looser until almost any thing becomes 
a ground for it. Of this we have some signal examples in several of the United States. 
That this must attack the morals of society at a vital point is evident.” Political Science, 
I, 101. 

Two other very forcible reasons against liberal divorce laws might have been added to 
these, namely: First, that the easier a divorce is to be obtained the more likely young 
people are to form matrimonial connections without due caution and circumspection; ana 
second, that the evils of divorce fall to a large extent upon the children of the divorced 
pair, and in a great proportion of cases far outweigh any possible benefits to the party or. 
whose prayer the divorce is decreed. It is a narrow and misleading view of divorce laws 
which fails to embrace the mischiefs to children, which in many cases are irreparable. 

(20) Confessions alone ought seldom, if ever, to be sufficient proof of guilt on which to 
found a decree of divorce, because of the very great danger of collusion. If they were 
received as sufficient, it would be easy for parlies to agree upon a divorce, and bring it 
about by false confessions, thereby circumventing the law, which does not permit parties 
to divorce themselves. See Garnett v. Garnett, 114 Mass., 379. Confessions are receivable, 
however, in support of other evidence, and their weight will depend very much upon the 
conclusiveness of the surrounding circumstances in disproving tlieir having been made for 
the purposes of a divorce. Adultery is now cause for a divorce a vinculo matrimonii , not 
only in all the states of the American Union, out in England also. 

(21) The legislatures of the American states have claimed and exercised the right to grant 
divorces, and it has generally been conceded that they possessed full authority to do so. 
Some courts, however, have denied their right, on the ground that the power was in its 
nature judicial, not legislative, and consequently was not conferred in a grant of legislative 
power. Bingham v. Miller, 17 Ohio. 445; Clark v. Clark, 10 N. H., 380; Ponder v. 
Graham, 4 Flor., 23; State v. Fry, 4 Mo., 120; Bryson v. Campbell, 12 id., 498; Bryson 
v. Bryson, 17 id., 590. And in most of the states now, the legislature is prohibited, by 
express constitutional provision, to grant divorces, and its power is limited to prescribing 
the rules under which they may be granted by the courts. 

The question of jurisdiction to grant divorces, as between different sovereignties is one 
of no little difficulty under some circumstances. Not to eulargc upon it in this place, It is 
gufficient perhaps to say that it is now generally agreed that when a party has his domicile, 
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In case of divorce a mensa et thoro y the law allows alimony to the wife, which 
is that allowance which is made to a woman for her support out of the hus¬ 
band's estate: being settled at the discretion of the ecclesiastical judge, on 
consideration of all the circumstances of the case. This is sometimes called 
her estovers, for which, if he refuses payment, there is, besides the ordinary 
process of excommunication, a writ at common law de estoveriis habendis , in 
order to recover it. (j) It is generally proportioned to the rank and quality of 
♦the parties. But in case of elopement, and living with an adulterer, [-*4491 
the law allows her no alimony. (&) (22) *■ * 

III. Having thus shown how marriages may bo made or dissolved, I come 
now, lastly, to speak of the legal consequences of such making, or dissolution. 

By marriage, the husband and wife are one person in law: (Z) that is, the very 
being or legal existence of the woman is suspended during the marriage, or at 
least is incorporated and consolidated into that of the husband; under whose 

O') 1 Lev. 6, (fc) Cowel, tit. Alimony. < l ) Co. Litt 112. 


that is, his fixed and permanent place of abode, within a state, that state has jurisdiction 
over questions concerning his status, and therefore over the marriage relation: Ditson v. 
Ditson, 4 R. I., 87; Hanover v. Turner, 14 Mass., 227; Shafer v. Bushnell, 24 Wis., 872; 
Wright v. Wright, 24 Mich., 180; Wilcox v. Wilcox, 10 Ind., 436; Webster v. Webster, 
54 Iowa, 153; Han berry v. Han berry, 29 Ala., 719. The fact that the marriage took place 
in another jurisdiction is uuimportant; and the fact that the offense against the marriage 
relation took place in another jurisdiction is generally considered unimportant also, though 
some courts have refused divorces where the assigned cause arose in another state, or 
before the complaining party had a domicile within their jurisdiction. Clark v. Clark, 8 
N. H., 21; Hopkins v. Hopkins, 35 N. H., 474; Dorsey v. Dorsey, 7 Watts, 349; Reel v. 
Elder, 62 Penn. St., 308. PriTna facie the domicile of the wife is the same with that of the 
husband, but if she is separated from him without her fault, she i9 entitled to determine 
her own domicile, and in that case, if her domicile is in a state other than his, she may 
Institute proceedings for a divorce in her own. Harteau v. Harteau, 14 Pick., 181; Dutcher v. 
Dutcher, 39 YVis., 051; Yates v. Yates, 13 N. J. Eq., 280; Cheever v. Wilson, 9 Wall., 108. 
In such a case the courts of eithe state might take cognizance of offenses against the 
marriage relation, on complaint of the party having his domicile within it. Cooley, Const. 
Lim., 400; Rorer. Inter State Law, 180. But the courts of no state can have jurisdiction 
when neither party has his domicile within it; and the domicile must be bona fide and not 
taken up for the purposes of the divorce merely; for if it is, it is a fraud upon the law, 
and a divorce obtained by means of this fraud will be treated as void everywhere. Kerr v. 
Kerr, 41 N. Y., 272; State v. Armiugton, 25 Minn., 29; Whitcomb v, Whitcomb, 46 Iowa, 
437; People v. Dawell, 25 Mich., 247; Loud v. Loud, 129 Mass. t< 14. Of course the 
respondent, if resident abroad, has the same right to make defense as if within the juris¬ 
diction, and he must either be brought in by service of process or by some substitute there¬ 
for. It is generally agreed that this substitute may be such as is provided by the law 
where the court sits; and it commonly is publication of notice to appear and answer. 
Beard v. Beard, 21 Ind., 321; Hunt v. Hunt, 72 N. Y., 217. But the New York courts, 
contrary to the view taken elsewhere, incline to hold that the decree of divorce is not 
operative as to the non-resident, unless he appears in the case or has actual notice of the 
proceedings; People v. Baker, 76 N. Y. ( 78. Of course a divorce will not be granted if 
the offense complained of was brought about by the connivance of the complainant, or by 
conduct of which the offense was the natural and probable consequence. See Gipps v. 
Gipps, 11 H. L. Cas., 1. Compare Pierce v. Pierce, 3 Pick., 299; Austin v. Austin, 10 
Conn., 221. 

(22) Alimony is either •pendente lite or permanent. The former is granted in view of the 
husband s obligation to support his wife, the performance of which may be supposed more 
or less interrupted by matrimonial infelicity. It will be awarded by the court in which a 
suit for divorce or separation is pending, and will be measured in view of the wife’s needs 
and the husband’s condition and circumstances. The hearing on the application will be 
summary, and will be had on a showing under oath by the complainant, and a showing or 
opportunity for a showing by the defendant. A reasonable allowance to meet the expenses 
of the suit on the part of the wife may also be made by the court. As the husband’s obli¬ 
gation to support his wife does not depend on the want of independent means of her own, 
these allowances may be made without regard to such means, but as the application for 
them is made before it is yet determined that the wife is entitled to the principal relief she 
seeks, it is obviously more just, when the wife is possessed of means which enable her to 
carry on the suit and support herself without embarrassment in the mean time, to postpone 
all questions of alimony, and perhaps of costs also, until the final hearing. If in any case 
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wing, protection, and cover, she performs everything; and is therefore called in 
our law-french feme-covert, foemina viro co-operta; it is said to be covert-baron , 
or under the protection and influence of her husband, her baron, or lord; and 
her condition during her marriage is called her coverture. Upon this principle, 
of a union of person in husband and wife, depend almost all the legal lights, 
duties, and disabilities, that either of them acquire by the marriage. I speak 
not at present of the rights of property, but of such as are merely personal. 
For this reason, a man cannot grant any thing to his wife, or enter into 
covenant with her: (m) for the grant would be to suppose her separate exist¬ 
ence; and to covenant with her would be only to covenant with himself: and 
therefore it is also generally true, that all compacts made between husband and 
wife, when single, are voided by the intermarriage. (?i) (23) A woman indeed 
may be attorney for her husband; ( o) for that implies no separation from, but 

(m) Co. Litt 112. (») Cro. Car. 551. (o) F. N. B. 27. 


the marriage is denied, the propriety of such postponement will be very clear. Collins v. 
Collins, 80 N. Y., 1; Lapp v Lapp, 43 Mich., 287. 

Permanent alimony is a permanent allowance made to the wife from the property of the 
husband for her support, when a divorce or judicial separation is decreed on her applica¬ 
tion. In some cases it has been held that such an allowance may be made in a suit insti¬ 
tuted for that purpose exclusively: Almond v. Almond, 4 Rand., 662; Graves v. Graves, 36 
Iowa, 310; Galland v. Galland, 38 Cal., 265; but the better doctrine is no doubt the con¬ 
trary, Bish. Mar. and Div., 4th ed., §§ 352-357. By statute, however, in some of the 
United States provision is made whereby a wife may obtain an allowance for an independ¬ 
ent support in a suit of which that is the sole object. The payment of temporary alimony 
is commonly enforced by attachment, but for permanent alimony a decree is rendered, and 
perhaps the defendant required to give security for payment. It commonly takes the form 
of a periodical payment, but sometimes property is set off to the wife in satisfaction. The 
whole subject is largely controlled by statute provisions. See in general, 2 Bish. Mar. and 
Div., 4th ed., c. xxii; Fischli v. Fischli, 1 Blackf., 360; S. C., 12 Am. Dec., 251, and notes. 

In a suit instituted against a non-resident, who is only brought in by publication or other 
substituted process, no personal decree foralimony can be rendered. The court may obtain 
jurisdiction for the purpose of any determination a9 to the status of the resident plaintiff, 
but not for any purpose of a personal decree against the defendant. Prosser v. Warner, 47 
Vt., 667, and cases cited. 

Where alimony is awarded pendents lite , the husband is not liable for the support of his 
wife for the same period, beyond the sum awarded. Hare v. Gibson, 32 Ohio St., 33; 
Crittenden v. Schemerhorn, 39 Mich., 661. 

(23) The disabilities imposed upon the wife by the common law had two general objects 
in view: To protect the husband in the rights acquired by the marriage, ana to protect the 
wife against the marital relation being made use of as a means of undue influence upon her 
action. Where neither of these evils was probable, a separate will in the wife, and a 
capacity to act independently was recognized in many cases. She might, for example, 
refuse her assent to a conveyance made to her, and which she might consider onerous, and 
she might in any case refuse to make a conveyance which required her assent. Moreover, 
the property set apart as her separate estate was under her control to the entire exclusion 
of the husband. See Book 2, p. 293. Husband and wife could not convey directly to each 
other. Fowler v. Trebein, 16 Ohio St., 493; Newman v. Willetts, 48 Ill., 534; Bish. 
Law of Mar. W., § 711; but they might always convey indirectly through the intervention 
of a third person, and if they dealt with each other on the basis of contract, and the wife 
received any thing of value from the husband, she would at least be put to her election 
whether to abide by the contract or make restoration. See Livingston v. Livingston, 2 
Johns. Ch., 537; Shepard v. Shepard, 7 Johns. Ch., 57; Garlick v. Strong, 3 Paige, 440; 
Imlay v. Huntington, 20 Conn., 146; West v. Howard, fO Conn., 581. Equity will be 
careful to see in such cases that there has been no coercion and no unfairness. Stiles v. 
Stiles, 14 Mich., 72. The parties mav even make gifts to each other of such things as are 
transmitted by delivery, and even of lands, if the gifts are effected by lawful deed. Jen¬ 
nings v. Davis, 31 Conn., 134; Cardell v. Rider, 35 Vt., 47. A common gift is where the 
husband allows his wife to have the fruits of her labor in an independent business: Barlow 
v. Bishop, 1 East, 432; Barron v. Barron, 24 Vt., 375; or where he abstains from exercising 
his right to reduce her chose 9 in action to possession. . 

It should be remarked in this place that, by statute in the several states of the United 
States, large powers to contract independently in respect to their own property have been 
conferred upon married women. These statutes differ greatly, and cannot be even epi¬ 
tomized here. They are stated in brief and explained in Bish. Law of Mar. Women, and 
the decisions under them referred to. 
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is rather a representation of, her lord. And a husband may also bequeath 
any tiling to his wife by will; for that cannot take effect till the coverture 
is "determined by his death. (^) The husband is bound to provide his 
wife with necessaries by law, as much as himself; and, if she contracts 
debts for them, he is obliged to pay them; (^) but for anything besides neces¬ 
saries lie is not chargeable, (r) (24) AIsc if a wife elopes, and lives with 
another man, the husband is *not chargeable even for necessaries; ( 5 ) ^ n 
at least if the person who furnishes them is sufficiently apprised of her ^ 
elopement. (f) (25) If the wife be indebted before marriage, the husband is 
bound afterwards to pay the debt; for he has adopted her and her circumstances 

(p) Co. Utt. 112. (< 2 ) Salt 118. (r) 1 Sid. 120. («) Stra. 647. (f) 1 Lev. 6. 


(24) Though the wife is in general incapable of binding her husband by contracts, yet to 
a certain extent she is presumed to be empowered to act on hi9 behalf, and her contracts in 
his name will bind him. This is the rule as to the purchase of such family supplies as are 
commonly purchased by the wife; and when she is living with her husband and a dealer is 
notified of no dissent on the part of the husband, he is justified in debiting the husband on 
the wife’s orders for such supplies. 2 Bish. Law of Mar. W. t §411. And this would be the 
c&96 even though the wife has a property of her own. Powers v. Russell, 26 Mich., 179. 

A divorce from the bonds of matrimony restores the woman to all her capacities as a 
feme sole, and among them to the capacity to make contracts. It is sometimes provided 
by statute that the party who was the guilty cause of divorce shall be incapacitated to 
marry again, but the prohibition is inoperative except within the jurisdiction imposing it, 
and even there the marriage of 9uch party mu9t be recognised if it took place within 
another jurisdiction where it was valid. Pondsford v. Johnson, 2 Blatch., 51. See State 
v. Kennedy, 76 N. C., 251; Stephenson v. Gray, 17 B. Monr., 193. 

By the custom of London a feme covert may be a trader on her own account and liable 
as such. 

(25) Mr. Justice Coleridge says; “I do not imagine that the liability of the husband to 
discharge the contracts of his wife depends upon the principle of a union of person, but on 
that of authority and assent, expressed or implied. This principle borne in mind is a clew 
to almost all the decisions; thus, first, during cohabitation, it may be presumed that the 
husband authorizes his wife to contract for all necessaries suitable to his degree; and no 
misconduct of her9 during cohabitation, not even adultery, which he must therefore be 
supposed to be ignorant of or to have forgiven, can have any tendency to destroy that pre¬ 
sumption of authority. But if that presumption be removed, either by the unreasonable 
expensiveness of the goods furnished, or by direct warning, the liability falls to the ground. 
Secondly, cohabitation may cease; either by consent, the fault of the husband or of the 
wife; in the first case if there be an agreement for a separate allowance to the wife, and 
that allowance be paid, it operates as notice that she is to be dealt with on her own credit, 
and that the husband is discharged; if there be no allowance agreed upon or none paid, 
then it must be presumed that she still has his authority to contract for her necessaries, and 
he remains liable. In the second case, in which it is improbable that any allowance should 
be made, the husband is said to send his wife into tbe world with general credit fer her 
reasonable expenses. This is upon the general principle that no one shall avail himself of 
his own wrong: by the common law the husband is bound to maintain his wife, and when 
he turns her from his house he does not thereby discharge himself of that liability, which 
still remaining, is a ground for presuming an authority from him to her to contract for 
reasonable necessaries. Against this presumption no general notice not to deal with her 
shall be allowed to prevail; but where there is an express notice to any particular indi¬ 
vidual, that person cannot sue upon contracts afterwards entered into with her. In the 
last case there is no ground for the presumption of authority; the law does not oblige 
the husband to maintain an adulteress who has eloped from him, and whose situation has 
thus become public; and therefore it will not be inferred that he has given her authority 
to bind him by contracts, and there will be no necessity for notice to rebut an inference 
which doe3 not arise. See the cases collected and arranged, 1 Selw. N. P., 275, 284.” 

The husband is under obligation to support his wife only at his own home; and it is only 
where his conduct is such as to justify her in leaving him, and he makes no suitable pro¬ 
vision for her, that he can be held in the law to send her forth with authority to contract 
for necessaries on his credit. Rumney v. Keyes, 7 N. H., 571; Allen v. Aldrich. 9 Fost., 
63; Shaw v. Thompson, 16 Pick., 198; Clement v. Mattison, 3 Rich., 93; Brown v. 
Mudgett, 40 Vt. 68; Monroe County v. Budlong, 51 Barb., 493. Or where the wife lives 
apart from him with his assent. Carley v. Green, 12 Allen, 104. And in such cases it 
seems that the credit she carries with her is a general credit, and cannot be restricted by 
notice by the husband to particular persons not to trust her. Bolton y Prentice, 2 Strange, 
1214; Harris v. Morris, 4 Esp., 41. 


287 



443 


Of Husband and Wife. 


- - - [Book L 

together, (u) If the wife be injured in her person or her property, she can 
bring no action for redress without her husband’s concurrence, and in his name, 
as well as her own: (v) neither can she be sued without making the husband a 
defendant, (to) There is indeed one case where the wife shall sue and be sued 
a9 a feme sole, viz.: where the husband has abjured the realm, or is banished, 
(a:) for then he is dead in law: and, the husband being thus disabled to sue for 
or defend the wife, it would be most unreasonable if she had no remedy, or 
could make no defense at all. ( 26 ) In criminal prosecutions, it is true, the 
wife may be indicted and punished separately; (a) for the union is only a civil 
union. ( 27 ) But in trials of any sort they are not allowed to be evidence for, 
or against, each other: ( b ) partly because it is impossible their testimony 
should be indifferent, but principally because of the union of person; and 
therefore, if they were admitted to be witnesses for each other, they would 
contradict one maxim of law, “ nemo in propria causa testis esse debet; ” and 
if against each other, they would contradict another maxim, “ nemo tenetur 
seipsum accusare ( 28 ) But where the offence is directly against the person 
of the wife, this rule has been usually dispensed with; ( c ) and, therefore, by 
statute 3 Hen. VII, c. 2, in case a woman.be forcibly taken away, and married, 
she may be a witness against such her husband, in order to convict him of 
felony. For in this case she can with .no propriety be reckoned his wife; 
because a main ingredient, her consent, was wanting to the contract: and also 
there is another maxim of law, that no man shall take advantage of his own 
r*444l wron g> which the *ravisher here would do, if, by forcibly marrying a 
*- J woman, he could prevent her from being a witness, who is perhaps the 
only witness to that very fact. ( 29 ) 

In the civil law the husband and the wife are considered as two distinct per¬ 
sons, and may have separate estates, contracts, debts and injuries; ( d) and there¬ 
fore in our ecclesiastical courts, a woman may sue and be sued without her hus¬ 
band. (e) ( 30 ) 

(u) 8 Mod. 186. (v) Salk. 119. I RoU. Abr. 847. 

(u>) Bro. Abr. E Vror, 173. 1 Leon. 312. 1 Sid. 120. This was also the practice in the courts of Athens. 
Pot. Antiq. b. 1, c. 21. 

(x) Co. Litt. 133. (a) 1 Hawk. P. C. 8. (6) 2 Hawk. P. C. 431. _ „ ^ _ 

(c) State Trials, vol. 1. Lord Audley’s case. Stra. 633. (d) Cod . 4, 12, 1. (e) 2 Roll. Abr. 298. 


(26) Mr. Chitty in his treatise on Pleadings has given very fully the rules of the common 
law regarding the manner in which actions are to be brought by and against husband and 
wife. In some of the United States those rules have been changed by statute so far as to 
permit a married woman to bring suits in her own name alone in respect to her individual 
property, and also to protect, for the benefit of the family, where the husband refuses or 
neglects to do so, that portion of his property which is exempt from levy and sale on execu¬ 
tion, or from being mortgaged or sold by him without her consent. 

(27) The criminal responsibility of the wife is considered in Book 4, p. 28. 

(28) By stat. 16 and 17 Vic., c. 83, husbands and wives are rendered competent and com¬ 
pellable to give evidence for and against each other; but they are not compellable to dis¬ 
close any communication made during marriage, nor are they competent witnesses in 
criminal proceedings, or in any proceedings instituted on the ground of adultery. The 
statutes recently passed in the United States have generally gone further. They make 
husbands and wives witnesses for and against each other even in criminal cases, but in 
some states only with conseut. In the absence of statutory provisions the husband or 
wife is not permitted, even after the termination of the marriage by divorce, to testify 
against the other concerning matters occurring while it existed. State v. Jolly, 3 Dev. and 
Bat., 110; Merriam v. Hartford, &c., R. R. Co., 20 Conn., 354; Cook v. Grange, 18 Ohio, 
526; Barnes v. Camack, 1 Barb., 392. Nor after the death of the husband may the wife 
testify to confidential communications which he had made to her. Pike v H»yes, 14 N. 

H.. 19; Edgcll v. Bennett, 7 Vt., 534. , . ... ~ 

(29) The wife may be a witness against her husband when he is charged with an onense 
committed against her person. The King v. Azire, Stra., 633; State v. Davis, 3 Brev., 3. 
As to competency when the marriage is in dispute, see Dixon v. People, 18 Mich., 84. 

(30) In respect to that property which, by marriage articles or otherwise, is. settled upon 
a married woman for the support of herself and her children, to the exclusion of marital 
rights in the husband, and which is technically called her separate estate, the wife is to do 
treated as a feme sole, and her contracts are valid without in any way binding the husband 
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But though our law in general considers man and wife as one person, yet 
there are some instances in which she is separately considered; as inferior to 
him, and acting bv his compulsion. And therefore all deeds executed, and acta 
done, by her, during her coverture, are void; except it be a fine, or the like 
matter of record, in which case she must he solely and secretly examined, to 
learn if her act be voluntary, (y) She cannot by will devise lands to her hus¬ 
band, unless under speoial circumstances; for at the time of making it she is 
supposed to be under his coercion. (^) And in some felonies, and other infer¬ 
ior crimes, committed by her, through constraint of her husband, the law ex¬ 
cuses her: (A) but this extends not to treason or murder. 

The husband also, by the old law, might give his wife moderate correction, 
(i) (31) For, as he is to answer for her misbehaviour, the law thought it 
reasonable to intrust him with this power of restraining her, by domestic chas- 

(/) Utt. s 669, 57a (?) C#. LUt. II*. (*) 1 Hawk. P. C. *. (0 Ibid . ISO. 


or his property. Since the recent statutes which save to the woman the property which she 
may have had at her marriage, or which may have come to her afterwards, the term separ¬ 
ate estate is somewhat confusing to the unprofessional reader, but it is necessary to under¬ 
stand that it is a peculiar estate, and does not by any means embrace the property in general 
which married women may own. There are several way* of creating a separate estate, and 
the following may be indicated: 1. By the woman herself before marriage conveying pro¬ 
perty to a trustee, to be held for her use as separate property. This she may do without 
restriction, provided the conveyance is not secret and in fraud of the intended husband; 
and even if it is, it may be valid, except so far as it would operate as a fraud upon him. 
Story Eq. Juris. § 273. 2. The marriage articles may make a settlement upon her as separate 
estate; and this may be done either by the intervention of a trustee who shall hold it for 
her, or, without a trustee, expressly limiting the property to her separate use. In the latter 
case, so far as the husband would take any legal interest at the common law, he would be 
held to be trustee for her: 1 Bish. Law of Mar. W. § 799; Todd’s Appeal, 24 Penn. 8t., 
429. 3. The husband himself may make a post-nuptial settlement, which will be good if 

under legal forms, provided the husband is not indebted; and even if he is indebted, it will 
be good if made in pursuance of an ante-nuptial contract, or if reasonable in amount when 
the husband's estate and his debts ore considered. But the ante-nuptial contract, to support 
such a settlement, must have been in writing: 1 Bish. Law of Mar. W. § 811. 4. Any 

third person may create such an estate by gift or conveyance either before or after marriage. 
Here the important thing is that the purpose to create a separate estate should distinctly ap¬ 
pear, and where the transfer is not made to a trustee for her, it should be expressly declared. 
5. Accumulations from the separate estate, and property exchanged for, etc., belong to it. 
The relation of the wife to this estate differs from that which she holds to her other pro¬ 
perty chiefly in this: that without the aid of statutes she has the substantial control, and the 
husband has no control whatever, except as he may be trustee by implication; and then 
he is bound to follow her directions, and may be removed if he fails to do so. Allen v. 
Walker, L. U. 5 Exch., 187; Collins ▼. Collins, 2 Paige, 9; Adams Eq., 45. In general the 
wife may bargain, sell, exchange, improve, etc., at discretion; though if her authority is in any 
way restrained by the instrument creating the estate, she is bouna by the restrictions. But 
the estate also differs from other property generally in this, that it is an equitable estate, and 
the remedies by and against the wife in respect to it are to be found in the courts of equity. 
And though she may contract generally in respect to this estate, the contracts do not create 
personal demands against her, but only charges in equity, to be enforced against the estate 
itself. Story Eq. Juris. §, 1400; Vandcrlieyden v. Mallory, 1 N. Y , 452; Gardner v. Gard¬ 
ner, 7 Paige, 112. She is not compellable to charge the estate for the benefit of her hus¬ 
band, even though he may be necessitous: Lamb v. Milnes, 5 Ves., 523; nor for children: 
Hodgden ▼. Hodgden, 4 Cl. and Fin., 323. The promises which a wife makes with no 
reference to her separate estate will not charge it: Yale v. Dederer, 18 N. Y., 265. Com¬ 
pare Todd v. Lee, 15 Wis., 305; 1 Bish. Law of Mar.W.,§ 872-874, When it becomes 
necessary to the fulfillment of any contract made by a wife that a legal conveyance should 
be given, the court of equity, if necessary, will compel it. 

Pin money is a peculiar species of separate estate. This is a sum provided for by mar¬ 
riage articles, to be expended annually by the wife in supplying herself with clothing and 
personal ornaments. 

It should be added that the personal earnings of the wife while living apart from her hus¬ 
band, either with his consent or because of bis desertion, or while he is under sentence in 
prison, belong to the wife, and the husband when it is necessary will be held to be trustee 
for her in respect to them. Bee Miller v. Talleson, 1 Harp. Eq., 145. 

(91) That the husband has no right to inflict personal chastisement upon the wife, see 
Commonwealth v. McAfee, 158 Mass., 458. 
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tisement, in the same moderation that a man is allowed to correct his appren¬ 
tices or children; for whom the master or parent is also liable in some cases to 
answer. But this power of correction was confined within reasonable bounds, 
(j) and the husband was prohibited from using any violence to his wife, aliter 
quam advirum , ex causa regiminis et castigationis uxoris su&, licite et vationa- 
T*445l pertinet. The civil law gave the husband the *same, or a larger, 

L J authority over his wife: allowing him, for some misdemeanors, Jlagcllis 
etfustibus acriter v erberare uxorem ; for others, only modicam castigationem 
adhibere . ( k) But with us, in the politer reign of Charles the Second, this 
power of correction began to be doubted; (Z) and a wifemay now have security 
of the peace against her husband; (m) or, in return, a husband against his wife, 
(n) Y et the lower rank of people, who were always fond of the old common 
law, still claim and exert their ancient privilege: and the courts of law will 
still permit a husband to restrain a wife of her liberty, in case of any gross 
misbehaviour, (o) 

These are the chief legal effects of marriage during the coverture; upon 
which we may observe, that even the disabilities which the wife lies under are 
for the most part intended for her protection and benefit: so great a favorite 
is the female sex of the laws of England. (32) 

(j) Moor. 874. (k) Nov, 117, c. 14, and Van Loeuwen in loc. (1) 1 Bid. 118. SXeb. 481 

(m) 2 Ley. 128. (n) Stra. 1207. (o) Stra. 478, 875. 


(82) Mr. Christian cannot repress at this point an expression of impatience at this unwar¬ 
rantable praise of the law of England; and he proceeds to state the principal differences 
which by that law are made between the two sexes,leaving it to the reader “to determine oa 
which side is the balance, and how far this compliment is supported by truth. 

44 Husband and wife, in the language of the law, are styled baron and feme: the word 
baron, or lord, attributes to the husband not a very courteous superiority. But we might 
be inclined to think this merely an unmeaning technical phrase, if we did not recollect, that 
if the baron kills his feme, it is the same as if he had killed a stranger, or any other person; 
but if the feme kills her baron, it is regarded by the laws as a much more atrocious crime; 
as she not only breaks through the restraints of humanity and conjugal affection, but throws 
off all subjection to the authority of her husband. And therefore the law denominates her 
crime a species of treason, and condemns her to the same punishment as if she had killed 
the king. And for every species of treason (though in petit treason the punishment of 
men was only to be drawn and hanged), till the 30 Geo. Ill, c,48, the sentence of women 
was to be drawn and burnt alive. Book 4. 204. 

44 By the common law all women were denied the benefit of clergy; and till the 3 and 4 
W. and M. c. 9, they received sentence of death, and might have been executed for the first 
offense in simple larceny, bigamy, manslaughter, &c., however learned they were, merely 
because their sex precluded the possibility of their taking holy orders; though a man, who 
could read, was for the same crime subject only to burning in the hand and a few months’ 
imprisonment. Book 4, 309. 

44 These are the principal distinctions in criminal matters; now let us see how the account 
stands with regard to civil rights. 

“Intestate personal property is equally divided between males and females; but a son, 
though younger than all his sisters, is heir to the whole of real property. 

“ A woman’s personal property, by marriage, becomes absolutely her husband's, which 
at his death he may leave entirely away from her; but if he dies without will, she is entitled 
to one-third of his personal property, if he has children; if not, to one-half. In the prov¬ 
ince of York, to four-ninths or three-fourths. 

“ By the marriage, the husband is absolutely master of the profits of the wife's lands dur¬ 
ing the coverture; and if he has had a living child, and survives the wife, he retains the 
whole of those lands, if they are estates of inheritance, during his life; but the wife is en¬ 
titled only to dower, or one-third, if she survives, out of the husband’s estates of inheritance; 
but this she has, whether she has had a child or not. 

44 But a husband can be tenant by the curtesy of the trust estates of the wife, though 
the wife cannot be endowed of the trust estates of the husband. 3 P. Wins., 229. 

44 With regard to the property of women, there is taxation without representation; for 
they pay taxes without having the liberty of voting for representatives; and indeed there 
seems at present no substantial reason why single women should be denied this privilege. 
Though the chastity of women is protected from violence, yet a parent can have no repara¬ 
tion, by our law, from the seducer of his daughter's virtue, but by stating that she is his 
servant, and that by the consequences of the seduction he is deprived of the benefit of her 
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CHAPTER XVI. 

OF PARENT AND CHILD. 

The next, and the most universal relation in nature, is immediately derived 
from the preceding, being that between parent and child. 

Children are of two sorts; legitimate, and spurious or bastards, each of 
which we shall consider in their order; and, first, of legitimate children. 

I. A legitimate child is he that is born in lawful wedlock, (1) or within a 
competent time afterwards. “ Pater est quem nuptiw demojistrant is the rule 
of the civil law; (a) and this holds with the civilians, whether the nuptials 
happen before or after the birth of the child. With us in England the rule is 
narrowed, for the nuptials must be precedent to the birth; of which more will 

(a) Ff. 2, 4, 5. 


labor; or where the seducer, at the same time is a trespasser upon the close or premises of 
the parent. But when by such forced circumstances the law can take cognizance of the 
offense, juries disregard the pretended injury, and give damages commensurate to the 
wounded feelings of a parent. 

"Female virtue, by the temporal law, is perfectly exposed to the slanders of malignity 
and falsehood; for anyone may proclaim in conversation, that the purest maid, or the 
chastest matron, is the most meretricious and incontinent of women, with impunity, or free 
from the animadversions of the temporal courts. Thus female honor, which is dearer to the 
sex than their lives, is left by the common law to be the sport of an abandoned calumniator. 
Book 3, 125. 

“ From this impartial statement of the account, I fear there is little reason to pay a com¬ 
pliment to our laws for their respect and favor to the female sex." 

In considering any system of law, however, the times in which it has had its developments 
are to be considered, and rules are not necessarily to be condemned as barbarous because 
they appear to be so in the light of a better and more refined civilization. Undoubtedly the 
woman in early periods found advantage and protection in some rules of law which have now 
not only outlived their usefulness but become in existing systems barbarous anomalies; but 
we shall better perform our duties by keeping the laws in sympathy with the age by legisla¬ 
tion than by railing at our ancestors who, in their times ana under their circumstances were 
perhaps as wise as we should have been. In the United States the civil rights of married 
women are now the same with other persons, and the few rights the husband now acquires 
by the marriage are perhaps fully compensated by the liabilities assumed. 

In Great Britain important changes in the law controlling the property rights of married 
women were introduced by statute in 1870. These, however, were much less radical than 
those which have been made by recent American legislation. In the main they SAve to the 
married woman her acquisitions subsequent to the marriage, and they convert into separate 
estate annuities, deposits in the savings banks, interests in the public stocks and funds, cor¬ 
porate shares and shares in friendly societies, etc., whether owned at the time of the mar¬ 
riage or acquired afterwards. It is also provided that “the wages and earnings of any mar¬ 
ried woman, acquired or gained after the passage of this act, in any employment,occupation 
or trade in which she is engaged, or which she carries on separately from her husband, and 
also any money or property so acquired by her through the exercise of any literary, 
artistic or scientific skill, and all investments of Buch wages, earnings, money or property, 
shall be deemed and taken to be property held and settled to her separate use, independent 
of any husband to whom she may be married,and her receipts alone, shall be a good discharge 
for such wages, earnings, money and property ” This statute exempted the husband from 
liability for the wife’s previous debts, but in 1874 the common-law rule on that subject was 
restored. A summary remedy for determining in the county court the controversies between 
husband and wife out of their dealings with each other was provided. 

(1) On the continent of Europe the general rule of law is that if the parents of an illegiti¬ 
mate child subsequently intermarry and acknowledge the child, this renders him legitimate 
for all purposes. This is the law of Scotland also, but not of England or the Unitea States, 
except as in some 6tates it has been established by statute. A bastard child born abroad 
and made legitimate by the marriage of his parents, will not be recognized as legitimate for 
the purpose of inheriting real estate in England. Doe ▼. Vardill, 5 B. & C., 438; Brith- 
whistle v. Vardill. 7 Cl. <fc Fin., 817. See also. Story Confl. Laws, $ 93, et teg.; Wharton 
Confl. Laws, § 240, et seq ® 


291 



446 


Of Parent and Child. 


[Book L 


be said when we come to consider the case of bastardy. At present, let us 
inquire into, 1. The legal duties of parents to their legitimate children. 2, 
Their power over them. 3. The duties of such children to their parents. 

1 . And, first, the duties of parents to legitimate children: which principally 
consist in three particulars; their maintenance, their protection, and their 
education. 

[■♦4471 P arents t0 P rov i<le for the maintenance of their chil- 

L J dren, is a principle of natural law; an obligation, says Puffendorf, (6) 
laid on them not only by nature herself, but by their own proper act, in bring¬ 
ing them into the world: for they would be in the highest manner injurious to 
their issue, if they only gave their children life that they might afterwards see 
them perish.. By begetting them, therefore, they have entered into a volun¬ 
tary obligation to endeavor, as far as in them lies, that the life which they have 
bestowed shall be supported and preserved. And thus the children will have 
the perfect right of receiving maintenance from the parents. And the presi¬ 
dent Montesquieu (c) has a very just observation upon this head: that the 
establishment of marriage in all civilized states is built on this natural obliga¬ 
tion of the father to provide for his children; for that ascertains and makes 
known the person who is bound to fulfil this obligation; whereas, in promis¬ 
cuous and illicit conjunctions, the father is unknown; and the mother finds a 
thousand obstacles in her way, shame, remorse, the constraint of her sex, and 
the rigour of laws, that stifle her inclinations to perform this duty; and, besides, 
she generally wants ability. 

The municipal laws of all well-regulated states have taken care to enforce 
this duty; though Providence has done it more effectually than any laws, by 
implanting in the breast of every parent that natural Sopyrf, or insuperable 
degree of affection, which not even the deformity of person or mind, not even 
the wickedness, ingratitude, and rebellion of children, can totally suppress or 
extinguish. 

The civil law ( d ) obliges the parent to provide maintenance for his child; 
and, if he refuses, “judex de ea re cognoscet Nay, it carries this matter so 
far, that it will not suffer a parent at his death totally to disinherit his child 
without expressly giving *his reason for so doing; and there are four- 
L -* teen such reasons reckoned up, (e) which may justify such disinherison. 
If the parent alleged no reason, or a bad, or a false one, the child might set 
the will aside, tanquam testamentum inofficiosum, , a testament contrary to the 
natural duty of che parent. And it is remarkable under what color the chil¬ 
dren were to move for relief in ouch a case: by suggesting that the parent had 
lost the use of his reason when he made the inofficious testament. And this, 
as Puffendorf observes, ( f ) was not to bring into dispute the testator’s power 
of disinheriting his own offspring, but to examine the motives upon which he 
did it; and if they were found defective in reason, then to set them aside. But 
perhaps this is going rather too far; every man has, or ought to have, by the 
laws of society, a power over his own property; and, as Grotius very well dis¬ 
tinguishes, (g) natural right obliges to give a necessary maintenance to chil¬ 
dren; but what is more than that they have no other right to, than as it is 
given them by the favour of their parents, or the positive constitutions of the 
municipal law. 

Let us next see what provision our own laws have made for this natural duty. 
It is a principle of law, (A) that there is an obligation on every man to provide 
for those descended from his loins; and the manner in which this obligation 
shall be performed is thus pointed out. ( i ) (2) The father and mother, grand 

(6) L. of N. 1. 4, c. 11. (c) Sp. L. b. 23, c. 2. (d) If .. 25. 3, 5. (e) Nov. 115. 

(/) L. 4. c. 11, $ 7. (g) DeJ. B. ct P. 1. 2, c. T, n. 3. (A) Raym. 500. (i) Stat. 43 Eli*, c. 2. 


(2) As to this obligation, see Dupont v. Johnson, 1 Bailey Cli., 274; Matter of Burke, 4 
Sandf. Ch., 617; Hillsborough v. Deering, 4 N. H., 86; Thompkins ▼. Thompkins’ Execu¬ 
tors, 3 Green (N. J.), 303. 
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father and grandmother of poor, impotent persons, shall maintain them at 
their own charges, if of sufficient ability, according as the quarter session shall 
direct; and <k) if a parent runs away, and leaves his children, the church¬ 
wardens and overseers of the parish shall seize his rents, goods, and chattels, 
and dispose of them toward their relief. By the interpretations which the 
courts of law have made upon these statutes, if a mother or grandmother mar¬ 
ries again, and was before such second marriage of sufficient ability to keep 
the child, the husband shall be charged *to maintain it: (/) for, this [‘♦4491 
being a debt of hers when single, shall like others extend to charge the ^ 
husband, (a) But at her death, the relation being dissolved, the husband is 
under no farther obligation. 

No person is bound to provide a maintenance for his issue, unless where the 
children are impotent and unable to work, either through infancy, disease, or 
accident, and then is only obliged to find them with necessaries, the penalty on 
refusal being no more than 20s. a month. ( 4 ) For the policy of our laws, 
which are ever watchful to promote industry, did not mean to compel a father 
10 maintain his idle and lazy children in ease and indolence; but thought it 
unjust to oblige the parent against his will, to provide them with superfluities 
and other indulgences of fortune; imagining they might trust to the impulse 
of nature, if the children were deserving of such favours. Yet, as nothing is 
so apt to stifle the calls of nature as religious bigotry, it is enacted, ( m ) that 
if any popish parent shall refuse to allow his protestant child a fitting main¬ 
tenance, with a view to compel him to change his religion, the lord chancellor 
shall by order of court constrain him to do what is just and reasonable. But 
this did not extend to persons of another religion, of no less bitterness and 
bigotry than the popish: and therefore in the very next year we find an instance 
of a Jew' of immense riches, whose only daughter, having embraced Christi¬ 
anity, he turned her out of doors; and, on her application for relief, it was 
held she was entitled to none, (ft) ( 5 ) But this gave occasion (0) to another 
statute, (p) which ordains, that if Jew r ish parents refuse to allow their protes- 
tant children a fitting maintenance suitable to the fortune of the parent, the 

( k ) Scat. 5 Geo. I, c. 8. (Z) tyles, 283. 2 Bulstr. 346. (m) Stat. 11 and 12 W. Ill, c. 4. 

(n) Lord Raym. 699. (o) Com. Journ. 18 Feb. 12 Mar. 1701. (j>) 1 Ann. st. 1 . c. 30. 


It has sometimes been said that if a parent neglect to supply his child with necessaries, 
any third person may supply them, and charge the parent with the amount. Van Valken- 
burgh v. Watson. 13 Johns., 480; Pidgin v. Cram, 8 N. H., 350; Dennis v. Clark, 2 Cush., 
353; Matter of Ryder, 11 Paige, 185. Rut in the absence of the parent’s authority for the 
supply of such necessaries, either express or implied, it is believed no action can be main¬ 
tained therefor. See Varney v. Young, 11 Vt., 258; Gordon v. Potter, 17 id. t 348, Free¬ 
man v. Robinson, 38 N. J., 383; Kelly v. Davis, 46 N. H., 187; Hunt v. Thompson, 3 
Scam., 179; Raymond v. Loyl, 10 Barb., 483, where the cases are fdlly collected; Morti- 
more v. Wright, 6 M. & W., 482; Shelton v. Springjett, 11 C. B., 452. The course in case 
of neglect is to pursue such remedy as the statute gives. 

(3) By the common law a man is not obliged to maintain the children of his wife by a 
former marriage. Williams v. Hutchinson, 3 N. Y., 312; Worcester v. Marchant, 14 Pick., 
510. But if he receives them into his home, he is considered as adopting them as his chil¬ 
dren, and the law will not imply a promise on his part to pay them for services performed 
for him, nor on theirs to compensate him in money for necessaries supplied. Williams v. 
Hutchinson, 3 N Y., 312; Swartz v. Hazlett, 8 Cal., 118; Sharp v. Cropsev, 11 Barb., 224; 
Brush v Blanchard, 18 Ill., 46; Resor v. Johnson, 1 Ind., 100; Oxford v. McFarland, 3 id., 
156; Luney v. Vautine, 40 Vt., 501. 

The statute 4 and 5 Wm. IV, c. 76, § 57, makes the husband liable to maintain the chil¬ 
dren of his wife bom before his marriage with her, whether the children be legitimate or 
illegitimate, until they attain the age of sixteen years, or until the death of the mother. 

(i) The amount of theprovision to be made for them is fixed by the justices. 

By statute 31 and 32 Vic., c. 122, the parent who wilfully neglects to provide adequate 
necessaries for his child, being in his custody and under the age of 14 years, is punishable 
criminally. 

(5) As the case was not within the statute, it was necessary that the applicant should 
make such a showing of want or liability to become a public charge as would be requisite 
in any other case, and this she failed td do.' * 


203 



[Book I. 


449 


Of Parent and Child. 


lord chancellor on complaint may make such order therein as he shall see 
proper. (6) 

Our law has made no provision to prevent the disinheriting of children by 
r*450l will: leavin S e /ery man’s property in his *own disposal, upon a princi- 
L J pie of liberty in this as well as every other action; though perhaps it 
had not been amiss if the parent had been bound to leave them at least a neces¬ 
sary subsistence. Indeed, among persons of any rank or fortune, a competence 
is generally provided for younger children, and the bulk of the estate settled 
upon the eldest, by the marriage articles. Heirs also, and children, are favour¬ 
ites of our courts of justice, and cannot be disinherited by any dubious or am¬ 
biguous words; there being required the utmost certainty of the testator’s in¬ 
tentions to take away the right of an heir. ( q ) (7) 

From the duty of maintenance we may easily pass to that of protection , 
which is also a natural duty, but rather permitted than enjoyed by any munici¬ 
pal laws; nature, in this respect, working so strongly as to need rather a check 
than a spur. A parent may by our laws maintain and uphold his children in 
their lawsuits, without being guilty of the legal crime of maintaining quarrels, 
(r) A parent may also justify an assault and battery in defense of the persons 
of his children: (s) nay, where a man’s son was beaten by another boy, and the 
father went near a mile to find him, and there revenged his son’s quarrel by 
beating the other boy, of which beating he afterwards unfortunately died, it 
was not held to be murder, but manslaughter merely, (t) Such indulgence, 
does the law shew to the frailty of human nature, and the workings of parental 
affection. (8) 

The last duty of parents to their children is that of giving them an education 
suitable to their station iti life; a duty pointed out by reason, and of far the 
greatest importance of any. For, as Puffendorf very well observes, ( u ) it is 
not *easy to imagine or allow, that a parent has conferred any consid- 
*■ -* erable benefit upon his child by bringing him into the world; if he 

afterwards entirely neglects his culture and education, and suffers him to grow 
up like a mere beast, to lead a life useless to others, and shameful to himself. 
Yet the municipal laws of most countries seem to be defective in this point, by 
not constraining the parent to bestow a proper education upon his children. 
Perhaps they thought it punishment enough to leave the parent, who neglects 
the instruction of his family, to labour under those griefs and inconveniences 
which his family, so uninstructed, will be sure to bring upon him. Our laws, 
though their defects in this particular cannot be denied, have in one instance 
made a wise provision for breeding up the rising generation: since the poor 
and laborious part of the community, when past the age of nurture, are taken 
out of the hands of their parents, by the statutes for apprenticing poor chil¬ 
dren; (w) and are placed out by the public in such a manner, as may render 
their abilities, in their several stations, of the greatest advantage to the com¬ 
monwealth. The rich, indeed, are left at their own option, whether they will 
breed up their children to be ornaments or disgraces to their family. (9) Yet 
in one case, that of religion, they are under peculiar restrictions; for (a?) it is 

(q) 1 Lev. 130. (r) 2 Inst. B64. (*) 1 Hawk. P. C. 181. ( t ) Cro. Jac. 296. 1 Hawk. P. C. 88. 

(u) L. of N. b. 6. c. 2,9 12. (it) See page 426. (x) Stat. 1 Ja. I, c. 4, and 3 Ja. I, c. 5. 


(0) This statute is repealed. Stat. 9 and 10 Vic., c. 59. 

(7) See Fitch v. Weber, 6 Hare, 145; Mangham v. Mason, 1 V. and E. 410. Lewin on 
Trusts, 5th Eng. ed. 1221, Jarm. on Wills by Bigelow, 565; Perry ou Trusts,§ 157, 161. 

(8) The case as here stated would be likely to mislead. It is explained in Fost. Cr. L. 
294. The beating consisted in a single blow with a small cudgel not likely to cause death, 
though unfortunately it did so. 

(9) If the child has a property independent of the father, and the father fails to provide 
suitable maintenance and education, the court of chancery may interfere and cause them to 
be provided at the expense of the child's estate, through the intervention of a guardian. See 
Clark v. Clark, 8 Paige, 152; Thompkins v. Thoiqpkins's Ex’r, 3 Green, N. J., 803; Story 
Eq. Juris., § § 1341, 1353 to 1357. 
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provided, that if any person sends any child under his government beyond the 
seas, either to prevent its good education in England, or in order to enter into 
or reside in anv popish college, or to be instructed, persuaded, or strengthened 
in the popish religion; in such case, besides the disabilities incurred by the 
child so sent, the parent or person sending, shall forfeit 100/., which (y) shall 
go to the sole use and benefit of him that shall discover the offence. And (z) 
if any parent, or other, shall send or convey any person beyond sea, to enter 
into, or be resident in, or trained up in, any priory, abbey, nunnery, popish uni¬ 
versity, college, or school, or house of jesuits, or priests, or in any private popish 
family, in order to be instructed, persuaded, or confirmed in the *popish [-*4521 
religion, or shall contribute anything towards their maintenance when L ^ 
abroad by any pretext whatever, the person both sending and sent shall be 
disabled to sue in law or equity, or to be executor or administrator to any 
person, or to enjoy any legacy or deed of gift, or to bear any office in the 
realm, and shall forfeit all his goods and chattels and likewise all his real estate 
for life. (10) 

2. The poxcer of parents over their children is derived from the former con¬ 
sideration, their duty; this authority being given them, partly to enable the 
parent more effectually to perform his duty, and partly as a recompense for his 
eare and trouble in the faithful discharge of it. And upon this score the municipal 
laws of some nations have given a much larger authority to the parents than 
others. The ancient Roman laws gave the father a power of life and death 
over his children; upon this principle, that he who gave had also the power of 
taking away, (a) But the rigour of these laws was softened by subsequent 
constitutions; so that (b) we find a father banished by the Emperor Hadrian 
for killing his son, though he had committed a very heinous crime, upon this 
maxim, that “ patria potestas in pietate debet , 7ion in atrocitate y consistere .” 
But still they maintained to the last a very large and absolute authority; for a 
son could not acquire any property of his own during the life of his father; but 
all his acquisitions belonged to the father, or at least the profits of them, for 
his life, (c) 

The power of a parent by our English laws is much more moderate; but still 
sufficient to keep the child in order and obedience. He may lawfully correct 
his child, being under age, in a reasonable manner; (c?) for this is for the bene¬ 
fit of his education. (11) The consent or the concurrence of the parent to the 
marriage of his child under age, was also directed by our ancient law to be 
obtained: but now it is absolutely necessairy , for without it the contract is void. 
(e) And this also, is another means, which the law has put into the parent 1 * 
hands, in *order the better to discharge his duty; first of protecting , 

his children from the snares of artful and designing persons; and, next, *- -» 

of settling them properly in life, by preventing the ill consequences of too early 
and precipitate marriages. A father has no other power over his son’s estate 
than as his trustee or guardian; for though he may receive the profits during 
the child’s minority, yet he must account for them when he comes of age. He 
may indeed have the benefit of his children’s labour while they live with him, 
and are maintained by him; but this is no more than he is entitled to from his 
apprentices or servants. (12) The legal power of a father, for a mother, as such 


(y) 8tat. 11 and 12 W. in, c. 4. 

» Stat. 3 Car. L c. 2. (a) Ff. 28, 2. 11. Cod. 8, 47. 10. (6) Ff. 48, 9.5. 

c) Inst. 2, 9, 1. (ct) l Hawk. P. C. 130. (e) tjtat. 25 Geo. H, c. 33. 


t 


(10) Since the statutes 10 Geo. IV, c. 7, and 2 and 3 Will. IV, c 115, these restrictions no 
longer exist. 

(11) The parent may be said to exercise a judicial authority in determining what punish¬ 
ment is proper for his child, but he is liable criminally in a clear case of excess. Johnson 
v. State, 2 Humph., 283. Reg. v Connor, 7 C and P. 438; Reg. v. Cheeseman, Ibid, 455. 

(12) But if the parent emancipate his child before the age of majority, either by express 
words, or by turning him away from his home, or any equivalent conduct, the child may 
hire himself out, ana recover for his own use a compensation for his services. See Stilea v. 
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is entitled to no power, but only to reverence and respect; (13) the power of a 
father, I say, e ver the persons of his children ceases at the age of twenty-one: 
for they are then enfranchised by arriving at years of discretion, or that point 
which the law has established, as some must necessarily be established, when 
the empire of the father, or other guardian, gives place to the empire of reason. 
Yet, till that age arrives, this empire of the father continues even after his 
death; for he may by his will appoint a guardian to his children. He may also 
delegate part of his parental authority, during his life, to the tutor or school¬ 
master of his child; who is then in loco parentis , and has such a portion of the 
power of the parent committed to his charge, viz.: that of restraint and cor¬ 
rection, as may be necessary to answer the purposes for which he is employed. 

04 ) 

The duties of children to their parents arise from a principle of natural jus¬ 
tice and retribution. For to those who gave us existence we naturally owe 
subjection and obedience during our minority, and honour and reverence ever 
after: they who protected the weakness of our infancy are entitled to our pro¬ 
tection in the infirmity of their age; they who by sustenance and education 
have enabled their offspring to prosper, ought in return to be supported by 
that offspring, in case they stand in need of assistance. Upon this principle 
proceed all the duties of children to their parents which are enjoined by posi- 
I * tive laws. And the Athenian laws ( a f) carried *this principle into prac- 
L -I tice with a scrupulous kind of nicety: obliging all children to provide 
for their father when fallen into poverty: with an exception to spurious child¬ 
ren, to those whose chastity had been prostituted by consent of the father, and 
to those whom he had not put in any way of gaining a livelihood. The legis¬ 
lature, says Baron Montesquieu, (^) considered, that in the first case the father 
being uncertain, had rendered the natural obligation precarious; that in the 
second case he had sullied the life he had given, and done his children the great¬ 
est of injuries, in depriving them of their reputation; and that in the third case, 
he had rendered their life so far as in him lay, an unsupportable burthen, by 
furnishing them with no means of subsistence. 

Our laws agree with those of Athens with regard to the first only of these 
particulars, the case of spurious issue. In the other cases the law does not hold 
the tie of nature to be dissolved by any misbehaviour of the parent; and there¬ 
fore a child is equally justifiable in defending the person, or maintaining the 
cause or suit, of a bad parent, as a good one; and is equally compellable, (A) if 

(/) Potter’s Antiq. b. 4, c. 15. (g ) Bp. L. b. 26, c. 5. (Ji) St*t. 43 Eliz. c. 3. 


Granville, 8 Cush., 458; McCoy v. Huffman, 8 Cow., 84; Burlingame v. Burlingame, 7 id. t 
92; Canovar v. Cooper, 3 Barb., 115; Armstrong v. McDonald, 10 id., 300; Huntoonv. 
Hazelton, 20 N. H.» 338; Rush v. Vought, 55 Penn. St., 437. 

(13) That is, during the life of the father; for after his death, the parental power of con¬ 
trol passes to her: uex v. Grecuhill, 4 A. and E , 624; Hammond v. Corbett, 50 N. H., 
501; Mathewson v. Perry, 37 Conn., 435. As to her right if she re-marries, see Hollings¬ 
worth v. Swedenborg, 49 Ind., 378. And where the father and mother are living apart from 
each other, the proper court having authority in the premises may adjudge the cus¬ 
tody of the children to cither of them, in view of what appears most for the interest of 
the children themselves. On this subject see Barry’s Case, 8 Paige, 47; 25 Wend., 64; 3 
Hill. 399. 

(14) In deciding upon the proper punishment of a scholar the teacher acts judicially, and 
ih not to be made liable, either civilly or criminally, unless he has acted with express 
malice, or been guilty of such excess in punishment that malice must be implied. State v. 
Pendergrass, 2 Dev. and Bat., 365; Cooper v. McJunkin, 4 Iud., 290; Lauder v. Seaver, 32 
Vt., 123; Stevens v. Fassett, 27 Me., 280; Commonwealth v. Randall, 4 Gray, 38. It may 
be proper to observe, however, that public sentiment does not now tolerate such corporal 
punishment of pupils in schools as was formerly thought permissablc and even necessary. 
The general right of discipline does not extend beyond conduct in the school-room and ad¬ 
joining yard; and if punishment may be inflicted for bad behaviour elsewhere, it can only 
be under very exceptional circumstances. It has been held that a pupil may be expelled for 
depraved sentiments and vicious propensities and habits, though not chargeable with bad 
oonduct in the school. Sherman v. Charlestown, 8 Cush., 100. 
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of sufficient ability, to maintain and provide for a wicked and unnatural 
progenitor as for one who has shewn the greatest tenderness and parental 
piety. ( 15 ) 

it We are next to consider the case of illegitimate children, or bastards: 
with regard to whom let us inquire, 1. Who are bastards. 2. The legal duties 
of the parents towards a bastard child. 3 . The rights and incapacities attend¬ 
ing such bastard children. 

1. Who are bastards. A bastard, by our English laws, is one that is not 
only begotten, but born, out of lawful matrimony. The civil and canon laws 
do not allow a child to remain a bastard, if the parents afterwards intermarry: 
(/) and herein they differ most materially from our law; which, though not so 
strict as to require that the child shall be begotten , *yet makes it an in- r*4551 
dispensable condition to make it legitimate, that it shall be born , after L -* 
lawful wedlock. ( 16 ) And the reason of our English law is surely much super¬ 
ior to that of the Roman, if we consider the principal end and design of estab¬ 
lishing the contract of marriage, taken in a civil light, abstractedly from any 
religious view, which has nothing to do with the legitimacy or illegitimacy of 
the children. The main end and design of marriage, therefore, being to ascer¬ 
tain and fix upon some certain person, to whom the care, the protection, the 
maintenance, and the education of the children should belong: this end is, un¬ 
doubtedly, better answered by legitimating all issue born after wedlock, than 
by legitimating all issue of the same parties, even born before wedlock, so as 
wedlock afterwards ensues: I. Because of the very great uncertainty there 
will generally be, in the proof that the issue was really begotten by the same 
man; whereas, by confining the proof to the birth, and not to the begetting, 
our law has rendered it perfectly certain what child is legitimate, and who is 
to take care of the child. 

2. Because by the Roman law a child may be continued a bastard, or made 

legitimate, at the option of the father and mother, by a marriage expost facto / 
thereby opening a door to many frauds and partialities, which by our law are 
prevented. 3 . Because by those laws a man may remain a bastard till forty 
years of age, and then become legitimate, by the subsequent marriage of his 
parents; whereby the main end of marriage, the protection of infants, is total¬ 
ly frustrated. 4 . Because this rule of the Roman law admits of no limitations 
as to the time or number of bastards so to be legitimated; but a dozen of them 
may twenty years after their birth, by the subsequent marriage of their par¬ 
ents, be admitted to all the privileges of legitimate children. This is plainly 
a great discouragement to the matrimonial state; to which one main induce¬ 
ment is usually not only the desire of having children , but also the desire of 
procreating lawful heirs . Whereas our constitutions guard against this in¬ 
decency, and at the same time give sufficient allowance to the frailties of hu¬ 
man nature. For, if a child be begotten while the parents are single, and they 
will endeavour to make an early reparation for the offence, by *marry- , 

ing within a few months after, our law is so indulgent as not to bas- *- -* 

tardize the child, if it be born, though not begotten in lawful wedlock; for 
this is an incident that can happen but once, since all future children will be 
begotten, as well as born, within the rules of honour and civil society. Upon 

(0 Inst. 1,10,13. Deeret . 1. 4, t. 17, c. 1. 


(15) The liability of a child to support a parent is purely statutory, and can only be en¬ 
forced in the mode the statute has provided. Edwards v; Davis, 16 Johns., 281. See also 
Raymond v. Loyl, 10Barb., 483. 

(16) The rule of the civil law on this subject has been adopted by statute in some of the 
United States; the child being legitimated for all purposes by the marriage of the parent* 
and the recognition of the child by the father as his own. As to the capacity of a child 
thus legitimated to take by descent in other countries, see Story Confl. Laws, 5th edL, % 93*., 
and cases cited. 
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reasons like these we may suppose the peers to have acted at the parliament of 
Merton, when they refused to enact that children born before marriage should 
be esteemed legitimate, (k) ( 17 ) 

From what has been said, it appears, that all children born before matri¬ 
mony are bastards by our law: and so it is of all children born bo long after 
the death of the husband, that, by the usual course of gestation, they could 
not be begotten by him. But, this being a matter of some uncertainty, the 
law is not exact as to a few days. (£) And this gives occasion to a proceeding 
at common law, where a widow is suspected to feign herself with child, in 
order to produce a suppositious heir to the estate; an attempt which the 
rigour of the Gothic constitutions esteemed equivalent to the most atrocious 
theft, and therefore punished with death, (m) In this case, with us, the heir 
presumptive may have a writ de ventre bispiciendo to examine whether she 
be with child, or not; (n) and, if she be, to keep her under proper restraint till 
delivered; which is entirely conformable to the practice of the civil law: 0) 
but, if the widow be, upon due examination, found not pregnant, the pre¬ 
sumptive heir shall be admitted to the inheritance, though liable to lose it 
again, on the birth of a child within forty weeks from the death of a husband. 
(p) But, if a man dies, and his widow soon after marries again, and a child 
is born within such a time, as that by the course of nature it might have been 

either *husband; in this case he is said to be more than 
*- ■ ordinarily legitimate; for he may, when he arrives to years of discre¬ 

tion, choose which of the fathers he pleases. ( q ) To prevent this, among 
other inconveniences, the civil law ordained that no widow should marry 
infra annum luctu$ y (r) a rule which obtained so early as the reign of 
Augustus, (s) if not of Romulus: and the same constitution was probably 
handed down to our early ancestors from the Romans, during their stay in 
this island; for we find it established under the Saxon and Danish govern¬ 
ments. (£) 

As bastards may be born before the coverture or marriage state is begun, or 
after it is determined, so also children born during wedlock may in some cir¬ 
cumstances be bastards. As if the husband be out of the kingdom of England, 
or as the law somewhat loosely phrases it, extra quatuor maria y for above 
nine months, so that no access to his wife can be presumed, her issue during 
that period shall be bastards, (u) But, generally, during the coverture, access 
of the husband shall be presumea, unless the contrary can be shown; («?) which 
is such a negative as can only be proved by showing him to be elsewhere: for 
the general rule is, prcesumitur pro legitimatione . (cc) ( 18 ) In a divorce a 

(k) Rogaverunt omnes episcopi magnates, ut consentirent quodnati ante matrimonium essent legitimi. 
eicut illi qui nati sunt post matrimonium . quia ecclesia tales habet pro legitimis. Et omnes comites et 
barones una voce responderunt , quod nolunt leges Anglic* mutare, qiUB hucusque usitatc* sunt et appro¬ 
bate*. St&t. SO Hen. In, c. 0. See the introduction to the great charter, edit. Oxon. 1759, anno 12o8. 

(l) Cro. Jac. Ml. (m) Stiernhook de jure Qothor . 1. 8. c. 5. (n) Co. Litt. 8. Bract. 1. 2, c. 3*. 

(o) Ff. 25, tit . 4, per tot. (p) Britton, c. W,pag. 166. (o) Co. Lltt. 8. 

(r) Cod. 6, 9, 2. (#) But the year waa then only ten months. Ovid, Fast. I. 27. 

(t) Sit omnis vidua sine marito duodecim menses. Lh. Ethelr. A D. 1008. LL. Canut . c. 71, 

(v) Co. Litt. 244. (u>) Balk. 123. 8 P. W. 276. Stra. 925. (x) 6 Rep. 98. 


(17) If the husband and wife are separated by a decree of a competent court, a child begot¬ 
ten during that period is presumed illegitimate, and the husband is not allowed by his own 
evidence to establish the fact of access. Patchett v. Holgate, 15 Jur., 308; lure Rideouts 
Trusts, L. R. 10 Eq., 41. 

Neither on the other hand is either husband or wife suffered to disprove by his or 
her own evidence the legitimacy of a child born in wedlock when the parties arc not thus 
separated. This rule is applied .even in cases in which the child, though born in wedlock, 
must have been begotten before. Rex v. Luffe, 8 East. 193; Commonwealth v. Shepherd, 
0 Binn., 283; Dennison v. Page, 29 Penn. 8t., 420; State v. Wil9on, 10 Ired., 131; Parker 
v. Way, 15 N. H., 45; Egbert v. Greenwalt, 44 Mich., 245; Phillips v. Allen, 2 Allen, 458. 

(18) The old and absurd doctrine of making legitimacy depend entirely on the fact of the 
husband being infra quatuor maria , was exploded In Pendrell v. Pendrell, 2 Stra., 925, and 
the question of the legitimacy or illegitimacy of the child of a married woman has since 
been regarded as a matter of fact resting on proof of non-access by husband—a question for 
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mensa et thoro , if the wife breeds children, they are bastards: for the law will 
presume the husband and wife conformable to the sentence of separation, unless 
access be proved; but in a voluntary separation by agreement, the law will 
suppose access, unless the negative be shewn, (a) So also, if there is an 
apparent impossibility of procreation on the part of the husband, as if he be 
only eight years old, or the like, there the issue of the wife shall be bastards. 
(&) * Likewise, in case of divorce in the spiritual court, a vinculo matrimonii , 
all the issue born during the coverture are bastards; (c) because such divorce 
is always upon *some cause, that rendered the marriage unlawful and r*4 5 Q] 
null from the beginning. . . L J 

2. Let us next see the duty of parents to their bastard children, by our law; 
which is principally that of maintenance. For, though bastards are not looked 
upon as children to any civil purposes, yet the ties of nature, of which main¬ 
tenance is one, are not so easily dissolved: and they hold indeed as to many 
other intentions; as, particularly, that a man shall not marry his bastard sister 
or daughter, (tf) The civil law, therefore, when it denied maintenance to bas¬ 
tards begotten under certain atrocious circumstances, (e) wa9 neither consonant 
to nature nor reason, however profligate and wicked the parents might justly 
be esteemed. 

The method in which the English law provides maintenance for them is as fol¬ 
lows. (/) ( 19 ) When a woman is delivered, or declares herself with child, of a 
bastard, and will by oath before a justice of peace charge any person as having 
got her with child, the justice shall cause such person to be apprehended, and 
commit him till he gives security, either to maintain the child, or appear at the 
next quarter sessions to dispute and try the fact. But if the woman dies, or 
is married before delivery, or miscarries, or proves not to have been with 
child, the person shall be discharged; otherwise the sessions, or two justices 

(a) Salk. 123. (6) Co. Litt. 2U. (c) Ibid. 235. 

(d> Lord Rnym. 69. Comb. 356. (*) 89, c. 15. 

(/) Stat. lS'Ehz. c. 8. 7 Jac. I, c. 4. 8 Car. I, c. 4. 13 and 14 Car. Ii, W. 6 Qeo. H, e. 81. 


the jury to determine. The presumption that a child born during marriage is legitimate, 
however strong, is not conclusive. For there may be other circumstances, as long con¬ 
tinued separation of parents, the impotency of the man; also if the offspring be posthumous, 
the length of period which has elapsed since the man’s death; also if husband and wife are 
separated by decree of competent court, a child begotten during that period is presumed 
illegitimate. It is sufficient to bastardize the issue to prove beyond a reasonable doubt 
that no intercourse did take place during the usual period of gcstaiiou previous to the 
birth of the child. Banbury Peerage case, 1 Sim. and Stu., 153; Van Aernam v. Van 
Aernam, 1 Barb. Ch., 375. It is not necessary to make out that connection was not 
possible, but it is proper that evidence should establish its non-occurrence beyond a reason¬ 
able doubt. Head v. Head, 1 Sim. andS. f 150; Patterson v. Gaines, 6 How., 550; Sullivan v. 
Kelly, 3 Allen, 148; Phillips v. Allen, 2 Allen, 453; Hemmenway v. Towner, 1 Allen, 209; 
Stegall v. Stegall, 2 Brock., 256. Legitimacy is presumed, and where there has been 
opportunity for intercourse between husband and wife, within such period that a child 
born of the wife may be legitimate, there must be strong evidence to overcome the pre¬ 
sumption and disprove the fact of their intercourse. Kleinert v. Ehlers, 38 Penn. St., 439. 
Even though actual adultery with other persons is established, at or about the commence¬ 
ment of the usual period of gestation, yet if access by the husband is made out, so that by the 
laws of nature he may be the father of the child, it must be presumed to be his and not the 
child of the adulterers.^ Cross v. Cross, 3 Paige, 139; Sharlboro’s Estate, My rick's Probate, 
Cal., 255. The paternity of a child is provable by reputation; and cannot bei mpugned by 
showing reputation of the mother for unchastity except before her connection with reputed 
father. Morris v. Swaney, 7 Heisk., 591. A child born during coverture of its mother is 
presumed to be legitimate. But presumption may be rebutted by evidence that such access 
did not take place between husband and wife as by laws of nature is necessary in order for 
the man to be in fact father of child. State v. Shumpert, 1 S. C. (N. S.), 85. 

(19) The law upon this subject was very materially altered by the 4 and 5 Wm. IV, c. 76, 
but the principle that the parents shall support a bastard child, and indemnify the parish 
against such support, is the foundation of the new statute as it was of the former ones. 
The statutes now regulating this subject are 7 and 8 Vic., c. 101, and 8 and 9 Vic., c. 10. 

The primary obligation to support a bastard child is upon the mother. Nine v. Starr, 8 
Or., 40. 
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out of sessions, upon original application to them, may take order for the 
keeping of the bastard, by charging the mother or the reputed father with the 
payment of money or other sustentation for that purpose. And if such puta¬ 
tive father, or lewd mother, run away from the parish, the overseers, by direc¬ 
tion of two justices, may seize their rents, goods and chattels, in order to bring 
up the said bastard child. Yet such is the humanity of our laws, that no 
woman can be compulsively questioned concerning the father of her child till 
one month after her delivery; which indulgence is, however, very frequently 
a hardship upon parishes, by giving the parents opportunity to escape. 

r* 459 l I P rocee d P ext to the rights and incapacities which appertain to 

L J a bastard. The rights are very few, being only such as he can acquire; 
for he can inherit nothing, being looked upon as the son of nobody; and some¬ 
times called Jilius nullius , sometimes filius populi . (g) ( 20 ) Yet he may gain 
a surname by reputation, (A) though lie has none by inheritance. ( 21 ) All 
other children have their primary settlement in their father’s parish; but a 
bastard in the parish where born, for he hath no father. (/) However, in case 
of fraud, as if a woman be sent either by order of justices, or comes to beg as 
a vagrant, to a parish where she does not belong, and drops her bastard there, 
the bastard shall, in the first case, be settled in the parish from whence she was 
illegally removed; (j) or, in the latter case, in the mother’s own parish, if the 
mother be apprehended for her vagrancy, (A) Bastards also born in any 
licensed hospital for pregnant women, are settled in the parishes to which the 
mothers belong. (/) The incapacity of a bastard consists principally in this, 
that he cannot be heir to any one, neither can he have heirs, but of his own 
body; for being nullius filius , he is therefore of kin to nobody, and has no 
ancestor from whom any inheritable blood can be derived. A bastard was 
also, in strictness, incapable of holy orders; and, though that were dispensed 
with, yet he was utterly disqualified from holding any dignity in the church: 
(m) but this doctrine seems now obsolete; and, in all other respects, there is 
no distinction between a bastard and another man. And really any other dis¬ 
tinction, but that of not inheriting, which civil policy renders necessary, would 
with regard to the innocent offspring of his parents’ crimes, be odious, unjust, 
and cruel to the last degree; and yet the civil law, so boasted of for its equit¬ 
able decisions, made bastards, in some cases, incapable even of a gift from 
their parents, (n) A bastard may, lastly, be made legitimate, and capable of 
inheriting, by the transcendent power of an act of parliament, and not other¬ 
wise; (o) as was done in the case of John of Gant’s bastard children, by a stat¬ 
ute of Richard the Second. ( 22 ) 

(j 7 ) Fort, de L. L.e. 40. (A) Co. Litt. 8. 

(i) Salk. 427. ( f) Ibid., 121. ( k ) Stat. 17 Geo. II, c. 6. (0 8tat. 13 Geo, III, c. 82. 

(m) FoJtesc. c. 40. 5 Kep. 58. (») Cod. 5, 57, 5. (o) 4 Inst. 36. 


(20) In some of the United States it is provided by statute that a bastard child shall in¬ 
herit from the mother, and the mother from him. Brewer v. Blougher, 14 Pet., 178. Such 
a statute would not enable bastard children to inherit from each other. Waltermate's Ap¬ 
peal. 86 Penn. St., 219. 

(21) A bastard may in any case take by grant or devise, either by a name which he has 
acquired by reputation, or by any designation which sufficiently identifies him. Metham 
v. Duke of Devon, 1 P. Wms., 529. But a gift to children generally, or to issue, is prima 
facie a gift to legitimate children or issue only, and will not include an illegitimate child 
when its terms can be otherwise met. Collins v. Hoxie, 9 Paige, 81; Shearman v. Angel. 
Bail. Eq., 351; Hughes v. Knowlton. 37 Conn., 429; Savage v. Robertson, L. K., 7 Eq., 176. 
A gift to an illegitimate child en venter sa mere may be good, but not one to an illegitimate 
child to be afterwards begotten. Holt v. Sindrey, L. R., 7 Eq., 170. 

(22) Statutes to make bastard children legitimate are frequently passed on the application 
of the father. And when not passed on his application, his consent is to be presumed. 
Beall v. Beall, 8 Geo., 210; 2 Bish, Law of Mar. W., § 35. 
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CHAPTER XYII. 

OF GUARDIAN AND WARD. 


Thb only general private relation, now remaining to be discussed, is that of 
guardian ana ward: which bears a very near resemblance to the last, and is 
plainly derived out of it; the guardian being only a temporary parent, that is, 
for so long time as the ward is an infant, or under age. In examining this 
species of relationship, I shall first consider the different kinds of guardians, 
how they are appointed, and their power and duty: next, the different ages of 
persons,"as defined by the law; and lastly, the privileges and disabilities of an 
infant, or one under age and subject to guardianship. 

1. The guardian with us performs the office both of the tutor and curator of 
the Roman laws; the former of which had the charge of the maintenance and 
education of the minor, the latter the care of his fortune; or, according to the 
language of the court of chancery, the tutor was the committee of the person, 
the curator the committee of the estate. But this office was frequently united 
in the civil law; (a) as it is always in our law with regard to minors, though as 
to lunatics and idiots it is commonly kept distinct. 

•Of the several species of guardians, the first are guardians by nature; i 

viz.: the father, and, in some cases, the mother of the child. For if *- J 
an estate be left to an infant, the father is by common law the guardian, and 
must account to his child for the profits. (£) And, with regard to daughters, 
it seems by construction of the statute 4 and 5 Ph. and Mar., c. 8, that the 
father might by deed or will assign a guardian to any woman-child under the 
age of sixteen; and if none be so assigned, the mother shall in this case be 
guardian, (c) There are also guardians for nurture ; (tf) which are of course, 
the father and mother, till the infant attains the age of fourteen years; ( e ) and 
in default of father or mother, the ordinary usually assigns some discreet per¬ 
son to take care of the infant’s personal estate, and to provide for his mainten¬ 
ance and education, (f) (1) Next are guardians in socage, (an appellation 


\ 


a) FT. 26, 4, 1. (b) Co. Litt. 88. 

e) Moor. 733. 3 Rep. 38. 


(c) 3 Rep. 39. (d) Co. Litt. 88. 

(/) 2 Jones, 90. 2 Ley. 1G3. 


(1) In the United States guardianship is either, 1, by nature; 2, by deed or will of the 
father; 3, by judicial appointment. The father is guardian by nature of his infant child¬ 
ren, and in case of his death, the mother: Freto v. Brown, 4 Moss., 675; but the authority 
of either is liable to be superseded by the action of a competent court. Guardianship bj na¬ 
ture is of the person only; the parent as such cannot lease lands: May v. Calder, 2 Mass., 
55; Combs v. Jackson, 2 Wend., 153; Kendall v. Miller, 9 Cal., 592; nor collect money due 
to the child: Williams v. Storrs, 6 Johns. Ch., 353; nor give discharge to an executor for 
moneys belonging to the child: Genet v. Tallmadgc, 1 Johns. Ch., 3; Miles v. Boyden, 3 
Pick., 213; but if, as frequently happens, the parent takes charge of property belonging to the 
ward, and realizes profits therefrom, he must account for them. 

With the guardianship of the person, the parent receives the right to make the services of 
the child available for his own interest, as is explained in the preceding chapter. This may 
be said to be a consideration for the obligation which the state imposes on the parent, to sec 
that the child is supplied with necessaries, and does not become a public burden. But 
the state has a further interest in every odc of its citizens, however young and immature, 
and may regulate the guardianship by nature, so as to make it available for the best interest 
of the ward, and thereby for the best interest of the state. With these interests in view it 
will be very proper, not only to guard against excessive labor and harsh and unreasonable 
discipline, but also to require a reasonable amount of instruction in the public schools. 

The grandfather has no power to appoint a testamentary guardian: Fullerton v. Jack- 
son, 5 Johns. Ch., 278; Hoyt v. Hilton, 2 Edw. Ch., 202; neither in general has the mother, 
though statutes sometimes give it. See Wilkinson v. Deming, 80 Ill., 342. 

The mother seems to be the natural guardian for an illegitimate child. Rex v. Soper, 5 T. 
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which will be fully explained in the second book of these Commentaries,) who 
are also called guardians by the common law. These take place only when the 
minor is entitled to some estate in lands, and then by the common law the 
guardianship devolves upon his next of kin to whom the inheritance cannot 
possibly descend; as, where the estate descended from his father, in this case 
his uncle by the mother’s side cannot possibly inherit this estate and therefore 
shall be the guardian, (g) For the law judges it improper to trust the persou 
of an infant in his hands, who may by possibility become heir to him; that 
there may be no temptation, nor even suspicion of temptation, for him to abuse 
his trust. (A) The Roman laws proceed on a quite contrary principle, com¬ 
mitting the care of the minor to him who is the next to succeed to the inherit¬ 


ance, presuming that the next heir would take the best care of an estate, to 
which he has a prospect of succeeding; and this they boast to be " summa pro¬ 
vidential (t) But in the mean time they seem to have forgotten, how much it 
the *g uar( lian ’8 interest to remove the incumbrance of his pupil’s life 
*- -* from that estate for which he is supposed to have so great a regard. (A) 

And this afford Fortoscue, (/) and Sir Edward Coke, (m) an ample opportunity 
for triumph; they affirming, that to commit the custody of an infant to him 
that is next in succession is "quasi agnum committers lupo 9 ad devora?tdum. H 
(n) These guardians in socage, like those for nurture, continue only till the 
minor is fourteen years of age; for then, in both cases, he is presumed to have 
discretion, so far as to choose his own guardian. This he may do, unless one 


to) Litt. f 123. 

(A) Nunquam custodia alicujus de jure alicui remanet , dequo habeatur tuspicio, quod potrtt m( 
velit aliquod jus in ipsa hcBreaitate clamare. Glanv. 1. 7, c. 11. 

(t) FT. 26, 4, 1. 

(k) The Roman satyrist was fully aware of this danger, when he put this private prayer into the 
mouth of a selfish guardian: 

- pupillum o utinam, quem proximus hastes 

Impelto. expun gam. Pars. 1, 12. 

(l) C. 44. (m) 1 Inst. 88. 

(n) See stat. Hibem, 14 Hen. IIL This policy of our English law Is warranted by the wlBe’lnBtltutlom 
of Solon, who provided that no one should be another’s guardian, who was to enjoy the estate after hi* 
death. (Potter’s Antiq. b. 1, c. 2(3.) And Charond&s, another of the Orecian legislators, directed that the 
Inheritance should go to the father’s relations, but the education of the child to the mother’s; that the 
guardianship and right of succession might always be kept distinct. (Petit. Leq, Att. 1. 6, t. 7.) 


R., 278; Rex v. Hopkins, 7 East, 579; Strangeways v. Robinson, 4 Taunt., 498; People ▼. 
Kling, 6 Barb., 366; Alfred v. McKay, 36 Geo., 440. But in cases of controversy between 
father and mother over the custody, the courts will exercise a discretion, not recognizing an 
absolute right in either. In re Lloyd, 3 Man. and Gr., 547. 

When a guardianship is of judicial appointment, the authority is local, and will not author¬ 
ize the guardian to act as such in any other state or country than that of his appointment. 
Morrell v. Dickey, 1 Johns. Ch., 153; Sabin v. Gilman, 1 N. H., 193; Leonard v. Putnam, 
51 N. H., 247; Succession of Stephens, 19 La. Ann., 499; Matter of Rice, 42 Mich., 528; 
Armstrong v. Lear, 12 Wheat., 169. If, therefore, the ward has property or rights in action 
in respect to which it becomes necessary to seek legal remedies in another jurisdiction, it 
may become necessary that there should be another appointment where the remedies are to 
be sought. The second appointment, if made, will be ancillary to the first, and the ancillary 
guardian, when the purpose of his appointment is accomplished, will close his trust and ac¬ 
count to the principal guardian. Grier v. McLendon, 7 Geo., 362; Commonwealth ▼. 
Rhoads, 37 Penn. St., 60; Ross v. Railroad Co., 53 Geo., 514; Maxwell v. Campbell, 45 
Ind., 360. And a court having general chancery jurisdiction over matters of guardianship, 
may, in a proper case, on grounus of comity towards the courts of a foreign state, order as¬ 
sets of the ward within the jurisdiction to be delivered to the foreign guardian. Earl ▼. 
Dresser, 30Ind., 11. 

An ancillary appointment is sometimes made for the purposes of a sale of lands, when the 
ward owns lands in a state other than that of his domicile. A guardian appointed for this 
purpose only has no custody of the ward's person. If an infant is taken from the state of 
his domicile into another for the mere purpose of procuring guardianship for him, when he 
has no property in the last mentioned state, an appointment there procured will be void. 
Matter of Hubbard, 82 N. Y., 90. See Tong v. Marvin, 26 Mich., 35. 

A guardian has not the authority of a parent to change the domicile of his ward to another 
state; but there may be peculiar cases justifying that action. School Directors v. James, 2 
Watts and Berg., 568; Daniel v. Hill, 52 Ala., 430; Wynn v. Bryce, 69 Geo., 529. 
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bo appointed by tho father, by virtue of the statute 12 Car. II, c. 24 , which, 
considering tho imbecility of judgment in children of the age of fourteen, and 
the abolition of guardianship in chivalry (which lasted till the age of twenty- 
one, and of which we shall apeak hereafter), enacts that any father, under age 
or of full age, may by deed or will dispose of the custody of his child, either 
born or unborn, to any person, except a popish recusant, either in possession 
or reversion, till such child attains the age of one and twenty years. (2) These 
are called guardians by statute, or testamentary guardians. There are also 
special guardians by custom of London, and other places; (o) but they are par¬ 
ticular exceptions, and do not fall under the general law. ( 3 ) 

The power and reciprocal duty of a guardian and ward are tho same, pro 
tempore , as that of a father and child; and therefore I shall not repeat them, 

(4) but shall only add, that the guardian, when the ward comes of age, is bound 
to give *him an account of all that he has transacted on his behalf, and 
must answer for all losses by his wilful default or negligence. (5) In L J 
order therefore to prevent disagreeable contests with young gentlemen, it has 
become a practice for many guardians, of large estates especially, to idemnify 
themselves by applying to the court of chancery, acting under its direction, 
and accounting annually before the officers of that court. For the lord chan¬ 
cellor is, by right derived from the crown, the general and supreme guardian 
of all infants, as well as idiots and lunatics; that is, of all 6uch persons as 
have not discretion enough to manage their own concerns. (6) In case there¬ 
fore any guardian abuses his trust, the court will check and punish him; nay 
sometimes will proceed to the removal of him, and appoint another in his 
stead, («) 

(o) Oo. Litt. «. (p) 1 Sid. 434, 1 P. Wm J. 7WL 


(2) Since the statute 31 Geo. Ill, c. 82, a Roman Catholic priest is not precluded from 
being a testamentary guardian. 

(3) The king is the universal guardian for infants, but his authority is delegated to the 
chancellor, who may appoint a guardian in any case where there i3 none. In the United 
States this authority is commonly vested by statute in the courts having jurisdiction of the 
estates of decedents. See Fridge v. State, 3 Gill «fc J., 103. 

(4) But the legal position of a guardian differs essentially from that of a father, in the con¬ 
trol which the former has over the ward’s property. The real estate he has power to lease 
during the minority of the ward: Field v. Schienelin, 7 Johns. Ch., 154; and the personal 
estate he may sell and convert into taioney to invest for the benefit of the ward. Ellis v. 
Essex Bridge, 2 Pick., 243; Reeve Dom. Rcl., 469. But he cannot turn real estate into 
personal, or personal into real, without the authority of the court of chancery or other court 
having jurisdiction in respect to this relation. Merchant v. Sunderlin, 3 Ired., 501; Stall's 
Lessee v. Macalester, 9 Ohio, 19; Westbrook v. Comstock, Wal. Ch., 314; Sherry v. Lans- 
berry, 3 Ind., 320; Hassard v. Rowe, 11 Barb., 25. 

(5) The guardian is not permitted to make a profit out of the estate of his ward, and if he 
fails to invest money received for him, he shall be charged interest upon it, and may even 
be charged compound interest in a proper case: Fay v. Howe, 1 Pick., 528; Say v. Barnes, 
4 Serg. and R. ( 112; Scliieffelin v. Stewart, 1 Johns. Ch., 620; Clarkson v. De Peyster, 
Hopk. Ch., 424. If he become purchaser on sales of the ward’s property made by him, the 
sales are voidable by the ward. Clute v. Barron, 2 Mich., 192; Beaubien v. Poupard, Har. 
Ch., 206; Bostwick v. Atkins, 3N. Y., 53; Eberts v. Eberts, 55 Penn. St., 110. See Redd 
v. Jones, 30 Gratt., 123; Tealey v. Hoyte, 3 Tenn. Ch., 561. 

The court will not generally settle the guardian’s accounts until some time after the ward 
comes of age, that the ward may have opportunity to investigate them. Matter of Yan 
Horne, 7 Paige, 46. And if the guardian settles with the ward at once, the accounts may 
be opened afterwards, even though no fraud be charged. Fish v. Miller, 1 Hoff. Ch., 267; 
Commonwealth v. Moltz, 10 Penn. St., 527; Wade v. Lobdell, 4 Cush., 510. And contracts 
not for the ward’s interest, and which it is presumable the guardian must have obtained 
from him in consequence of the influence which he still possessed because of the relation, 
will be voidable. See Gale v. Wells, 12 Barb., 92. A receipt to the guardian by the infant 
himself is simply void. Fridge v. State, 3 Gill and J., 103. 

(6) See note, p. 462. The power which in the United States is conferred on probate 
courts, orphans’ courts, surrogate courts, etc,, is sometimes given in terms which are exclu¬ 
sive, but when it is not, the court of chancery still retains its general supervision. Matter 
of Andrews, 1 Johns. Ch., 98; Westbrook ▼. Comstock, WaL Ch., 314. 
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2. Let us next consider the ward or person within age, for whose assistance 

and support these guardians are constituted by law; or who it is, that is said 
to be within age. The ages of male and female are different for different pur¬ 
poses. A male at twelve years old may take the oath of allegiance; at fourteen 
is at years of discretion, and therefore may consent or disagree to marriage, 
may choose his guardian, and, if his discretion be actually proved, may make 
his testament of his personal estate; at seventeen may be an executor; and at 
twenty-one is at his own disposal, and may alien his lands, goods, and chattels. 
A female also at seven years of age may be betrothed or given in marriage; at 
nine is entitled to dower; at twelve is at years of maturity, and therefore may 
consent or disagree to marriage, and, if proved to have sufficient discretion, 
may bequeath her personal estate; (7) at fourteen is at years of legal discretion, 
and may choose a guardian; at seventeen may be executrix; and at twenty-one 
may dispose of herself and her lands. So that full age in male or female is 
twenty-one years, which age is completed on the day preceding the anniversary 
of a person’s birth, (y) who till that time is an infant, and so styled in law. 
r*464l Among ancient Greeks and Romans women were never *of age, but 
*- * subject to perpetual guardianship, (r) unless when married, u nisi con - 

venissent in manum viri:” and when that perpetual tutelage wore away in 
process of time, we find that, in females as well as males, full age was not till 
twenty-five years. ( 5 ) Thus by the constitution of different kingdoms, this 
period, which is merely arbitrary, and juris positzvi, is fixed at different times. 
Scotland agrees with England in this point; both probably copying from the 
old Saxon constitutions on the continent, which extended the age of minority 
“ ad annum vigesimum primum y et eo usque juvenes sub tutelam reponunt 
(j) but in Naples they are of full age at eighteen ; in France, with regard to 
marriage, not till thirty ; and in Holland at twenty-five . 

3. Infants have various privileges, and various disabilities: but their very 

disabilities are privileges; in order to secure them from hurting themselves by 
their own improvident acts. An infant cannot be sued but under the protec¬ 
tion, and joining the name, of his guardian: for he is to defend him against all 
attacks as well by law as otherwise: (u) (8) but he may sue either by his guar¬ 
dian, or prochein arny y his next friend who is not his guardian. This prochein 
amy may be any person who will undertake the infant’s cause; and it frequently 
happens, that an infant, by his prochein amy , institutes a suit in equity against 
a fraudulent guardian. In criminal cases, an infant of the age of fourteen 
years may be capitally punished for any capital offence: (to) but under the age 
of seven he cannot. The period between seven and fourteen is subject to much 
uncertainty: for the infant shall, generally speaking, be judged prima facie 
innocent; yet if he was doli capa&, and could discern between good and evil 
at the time of the offence committed, he may be convicted and undergo judg¬ 
ment and execution of death, though he hath not attained to years of puberty 
r* , or ’‘'discretion, (cc) And Sir Matthew Hale gives us two instances, one 
L of a girl of thirteen, who was burned for killing her mistress; another 

of a boy still younger, that had killed his companion, and hid himself, who was 
hanged; for it appeared by his hiding that he knew he had done wrong, and 

(g) Salk. 44. 625. Lord Rajm. 480, 1090. Toder v. Sansam, Dom. Proc. 27 Feb, 1775. 

(r) Pott. Autiq. b. 4, c. 11. Cic. pro Muren. 12. (s) Inst. 1,23,1. 

(t) StiernhooK de jure Sueonum.l. 2, c. 2. This is also the period when the king, as well as the subject, 
arrives at full age in modern Sweden. Mod. Un. Hist, xxxiii, 220. 

(u) Co. Litt, 1§5. (id) 1 Hale P. C. 25. (x) Ibid. 26. 


(7) The power to bequeath personalty is taken from infants by statute 7 Wm. IV, and 1 

Vic., c. 26, s. 7. . 

(8) Process in a suit against an infant is generally issued against him alone; but before the 
case proceeds further the guardian ad litem must be appointed. A judgment rendered 
against an infant without appointment of a guardian ad litem is erroneous. Rowland v. 
Jones, 62 Ala., 322. In some states the general guardian, if there is one, acts as guardian 
md litem without special appointment. 
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•ould discern between good and evil: and in such cases the maxim of law is, that 
malitia supplet (BtaCem. So also, in much more modern times, a boy of ten 
years old, who was guilty of a heinous murder, was held a proper subject for 
capital punishment, oy the opinion of all the judges, (y) 

With regard to estates and civil property, an infant hath many privileges 
which wilfbe better understood when we come to treat more particularly of 
those matters: but this may be said in general, that an infant shall lose 
nothing by non-claim, or neglect of demanding his right; nor shall any other 
laches or negligence be imputed to an infant, except in some very particular 
cases. 

It is generally true, that an infant can neither alien his lands, nor do any 
legal act, nor make a deed, nor indeed any manner of contract, that will bind 
him. But still to all these rules there are some exceptions: part of which were 
just now mentioned in reckoning up the different capacities which they assume 
at different ages: and there are others, a few of which it may not be improper 
to recite, as a general specimen of the whole. And, first, it is true, that in¬ 
fants cannot alien their estates: but infant trustees, or mortgagees, are enabled 
to convey, under the direction of the court of chancery or exchequer, or other 
courts of equity, the estates they hold in trust or mortgage, to such person as 
the court shall appoint, (z) Also it is generally true, that an infant can do no 
legal act: yet an infant who has had an advowson, may present to the benefice 
when it becomes void, (a) For the law in this ca9e dispenses with one rule, in 
order to maintain others of far ^greater consequence: it permits an in- 
fant to present a clerk, who, if unfit, may be rejected by the bishop, ^ 

rather than either suffer the church to be unserved till he comes of age, or per¬ 
mit the infant to be debarred of his right by lapse to the bishop. An infant 
may also purchase lands, but his purchase is incomplete: for, when he comes to 
age, he may either agree or disagree to it, as he thinks prudent and proper, 
without alleging any reason; and so may his heirs after him, if he dies without 
having completed his agreement. (5) It is, farther, generally true, that an in¬ 
fant, under twenty-one, can make no deed but what is afterwards voidable: yet 
in some cases (c) he may bind himself apprentice by deed indented or inden¬ 
tures, for seven years; and (c?) he may by deed or will appoint a guardian to 
his children, if he has any. Lastly, it is generally true, that an infant can 
make no other contract that will bind him: yet he may bind himself to pay for 
his necessary meat, drink, apparel, physic, and such other necessaries; and like¬ 
wise for his good teaching and instruction whereby he may profit himself 
afterwards, (e) And thus much at present, for the privileges and disabilities 
of infants. (9) 

(y) Foster, 72. (r) Stat. 7 Ann, c. 19. 4 Geo. Ill, c.16. (a) Co. Litt. 172. 

ft) Ibid.*, (c) Stat. 5 EUz. c. 4. 48 Eliz. c. 2. Cro. Car. 179. (d) Stat. 12 Car. D, c. 24. (e) Co. Litt. 172. 


(9) There are a number of cases in which it has been held that certain contracts made by 
infants were absolutely void, and courts have attempted to distinguish between such cases 
and those in which the infant’s contracts are only voidable at his option. If the case is such 
that the contract cannot be for the infant’s benefit, it is said it is absolutely void; while if 
it may or may not be for his benefit, according to the circumstances, it is only voidable. 
Whitney v. Dutch, 14 Mass., 457. Contracts of suretyship have been held void on this dis¬ 
tinction. Wheaton v. East, 5 Yerg, 41; Allen v. Minor, 2 Call, 70; Maples v. Wightman, 
4 Conn., 376; Chandler v. McKinney, 6 Mich., 217. The inclination of the courts, however, has 
of late been towards holding all contracts of infants, which are not binding upon them, to be 
voidable only, leaving the infant to ratify or disaffirm them at his option at the proper time. 
Tucker v. Moreland, 10 Pet., 69; Kline v. Beebe, 6 Conn., 494; Cole v. Pennoyer, 14 Ill., 
158; Drake’s Lessee v. Ramsey, 5 Ohio, 252. The proper time to avoid a conveyance of 
real estate is when the grantor comes of age: Zouch v. Parsons, Burr., 1794; but a sale of 
personal property may be disaffirmed at any time: Stafford v. Roof, 9 Cow., 626; Carr v. 
Clough, 6 Post, 290; Shipman v. Horton, 17 Conn., 481; and the plea of infancy can be 
interposed to any other contract at any time when it is attempted to be enforced. If, how¬ 
ever, an infant disaffirms a purchase of property made by him, he must return the property 
if still in his possession: Dcason v. Boyd, 1 Dana, 45; Cheshire v. Barrett, 4 McCord, 241; 
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CHAPTER XVIII. 

OF CORPORATIONS. 


We have hitherto considered persons in their natural capacities, and hay® 
treated of their rights and duties. But, as all personal rights die with the 
person; and, as the necessary forma of investing a series of individuals, one 
after another, with the same identical rights, would be very inconvenient, if 
not impracticable; it has been found necessary, when it is for the advantage 
of the public to have any particular rights kept on foot and continued, to con¬ 
stitute artificial persons, who may maintain a perpetual succession, and enjoy 
a kind of legal immortality. 

These artificial persons are called bodies politic, bodies corporate, (corpora 
corporately) or corporations: of which there is a great variety subsisting for 
the advancement of religion, of learning, and of commerce; in order to preserve 
entire and forever those rights and immunities, which, if they were granted 
only to those individuals of which the body corporate is composed, would 
upon their death be utterly lost and extinct. To show the advantages of 
these incorporations, let us consider the case of a college in either of our 
universities, founded ad studendum et orandum , for the encouragement and 
support of religion and learning. If this were a mere voluntary assembly, 
the individuals which compose it might indeed read, pray, study, and perform 
scholastic exercises together, so long as they could agree to Jo so; but they 
* cou ^ neither frame, nor receive any laws or rules of their conduct; 
L J none, at least, which would have any binding force, for want of a 
coercive power to create a sufficient obligation. Neither could they be capable 


Badger v. Phinney, 15 Mass., 359; Lynde v. Budd, 2 Paige, 191; Bailey v. Baruberger, 11 
B. Monr., 113; Kitchen v. Lee, 11 Paige, 107. 

The ratification of a voidable contract by an infant may either be by a promise in affirm¬ 
ance: Ford v. Phillips, 1 Pick.,203; in which case it seems to be necessary that it be made 
to the party eqtitled to the benefit; Goodsell v. Myers, 3 Wend., 479; Hoit v. Underhill, 9 
N. H., 439; Smith v. Kelley, 13 Mete., 310; Wilcox v. Roath, 12 Conn., 550; or, in the 
absence of such promise, the party after coming of age must do some other act, either un¬ 
equivocally indicating an intent to affirm the contract, or that would render it unjust for 
him to disaffirm, and therefore estop him from doing so. See Delano v. Blake, 11 Wend., 
85; Boyden v. Boyden, 9 Mete., 520; Kline v. Beebe, 6 Conn., 494; Curtin v. Patton, 11 S. 
and R., 305. 

The fact that an infant represents himself to be of age, and procures a contract on that 
representation, will not make the contract binding upon him. Burley v. Russell, 10 N.H., 
184. Some authorities hold that he is liable for his fraud in such a case, but others dispute 
this. See cases collected: Cooley on Torts, 109-10 and notes. It is agreed he is liable gen¬ 
erally for his tort, notwithstanding a contract may have afforded the occasion for it Camp¬ 
bell v. Stakes, 2 Wend., 137. 

In respect to an infant’s contract for necessaries, it is to be observed that it is binding upon 
him only when he has no parent or guardian to supply them, or when that duty is neg¬ 
lected by the person upon whom it devolves. The mere fact, therefore, that an article is 
proper and suitable to be supplied to an infant for his own personal use, in view of his age 
and station in life, does not alone render him liable on his contract to make payment, for if 
there be a parent or guardian who undertakes in good faith to supply his wants, neither 
the infant nor any third person is at liberty to substitute his judgment as to what is need¬ 
ful for that of the proper guardian. Ford v. Fothergill, 1 Peake, N. P., 230: Kline v. 
L’Amoureux, 2 Paige, 419; Perrin v. Wilson, 10 Mo., 451. Goods to be employed in trade 
are not necessaries for an infant; Whittingham v. Hill, Cro. Jac., 494; Whywall v Champ¬ 
ion, 2 Strange, 1083; neither are repairs upon his buildings: Tupper v. Caldwell, 12 Mete., 
659; nor insurance: Mut. Fire Ins. Co. v, Noyes, 37 N. H., 345. If he be a father nec¬ 
essaries for his children are necessaries for him: Beeler v. Young, 1 Bibb, 620; and he is 
liable for the antenuptial debts of his wife. Butler v. Breck, 7 Mete., 164; Roach v. Quick, 
9 Wend., 238. 
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of retaining any privileges or immunities; for, if such privileges be attacked, 
which of all this unconnected assembly has the right, or ability to defend 
them? And, when they are dispersed by death or otherwise, how shall they 
transfer these advantages to another set of students, equally unconnected as 
themselves? So also, with regard to holding estates or other property, if land 
be granted for the purposes of religion or learning to twenty individuals not 
incorporated, there is no legal way of continuing the property to any other 
persons for the same purposes, but by endless conveyances from one to the 
oilier, as often as the hands are changed. But when they are consolidated 
and united into a corporation, they and their successors are then considered as 
one person in law: as one person, they have one will, which is collected from 
the sense of the majority of the individuals: this one will may establish rules 
and orders for the regulation of the whole, which are a sort of municipal law 
for this little republic; or rules and statutes may be prescribed to it at its 
creation, which are then in the place of natural laws: the privileges and 
immunities, the estates and possession, of the corporation, when once vested 
in them, will be forever vested, without any new conveyance to new succes¬ 
sions; for all the individual members that have existed from the foundation to 
the present time, or that shall ever hereafter exist, are but one person in law, 
a person that never dies; in like manner as the river Thames is still the same 
river, though the parts which compose it are changing every instant. 

The honor of originally inventing these political constitutions entirely be¬ 
longs to the Romans. They were introduced, as Plutarch says, by Numa; 
who finding, upon hi9 accession, the city torn to pieces by the two rival 
factions of Sabines and Romans, thought it a prudent and politic measure to 
subdivide these two into many smaller ones, by ^instituting separate 
societies of every manual trade and profession. They were afterwards -* 

much considered by the civil law, (a) in which they were called universitates 
as forming one whole out of many individuals; or collegia , from being 
gathered together: they were adopted also by the canon law, for the main¬ 
tenance of ecclesiastical discipline; and from them our spiritual corporations 
are derived. But our laws have considerably refined and improved upon the 
invention, according to the usual genius of the English nation: particularly 
with regard to sole corporations, consisting of one person only, or which the 
Roman lawyers had no notion; their maxim being that “ tree faciunt collegium 
(b) Though they held, that if a corporation, originally consisting of three 
persons, be reduced to one, M si universitas ad unum redit y ” it may still sub¬ 
sist as a corporation, “ et stet nomen universitatis .” (c) 

Before we proceed to treat of the several incidents of corporations, as 
regarded by the laws of England, let U9 first take a view of the several sorts 
of them; and then we shall be better enabled to apprehend their respective 
qualities. 

The first division of corporations is into aggregate and sole . (1) Corpora¬ 
tions aggregate consist of many persons united together into one society, and 
are kept up by a perpetual succession of members, so as to continue forever: 
of which kind are the mayor and commonalty of a city, the bead and fellows 
of a college, the dean and chapter of a cathedral church. Corporations sole 
consist of one person only and his successors, in some particular station, who 
are incorporated by law, in order to give them some legal capacities and 
advantages, particularly that of perpetuity which in their natural persons they 

(a) Ff. t. 3, t.^per tot. (tt Ff. 50, IS, 8. (<j) Ff. 8, 4, 7. 


(1) The number of corporations sole in the United States must be very few indeed. It is 
possible that the statutes of some states vesting the property of the Roman Catholic church 
in the bishop and his successors may have the effect to make him a corporation sole; and 
some public officers have corporate powers for the purposes of holding property, and of 
suiDg and being sued. 
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could not have had. In this sense the king is a sole corporation; ( d ) so is a 
bishop; so are some deans, and prebendaries, distinct from their several 
chapters; and so is every parson and vicar. And the necessity, or at least use, 
f*470l ^ nst ^ ut ^ on will be very apparent, if we consider the case of *a 

1- J parson of a church. At the original endowment of parish churches, 
the freehold of the church, the churchyard, the parsonage house, the glebe, 
and the tithes of the parish, were vested in the then parson by the bounty of 
the donor, as a temporal recompense to him for his spiritual care of the in¬ 
habitants, and with intent that the same emoluments should ever afterwards 
continue as a recompense for the same care. But how was this to be effected? 
The freehold was vested in the parson; and, if we suppose it vested in his 
natural capacity, on his death it might descend to his heir, and would be liable 
to his debts and encumbrances: or at best, the heir might be compellable, at 
some trouble and expense, to convey these rights to the succeeding incumbent. 
The law therefore has wisely ordained, that the parson, quaienus parson, shall 
never die, any more than the king; by making him and his successors a cor¬ 
poration. By which means all the original rights of the parsonage are pre¬ 
served entire to the successor; for the present incumbent, and his predecessor 
who lived seven centuries ago, are in law one and the same person; and what 
was given to the one was given to the other also. 

Another division of incorporations, either sole or aggregate, is into ecclesi¬ 
astical and lay. (2) Ecclesiastical corporations are where the members that 
compose it are entirely spiritual persons: such as bishops; certain deans, and 
prebendaries; all archdeacons, parsons, and vicars; which are sole corpora¬ 
tions; deans and chapters at present, and formerly prior and convent, abbot 
and monks, and the like, bodies aggregate. These are erected for the further¬ 
ance of religion, and perpetuating the rights of the church. Lay corporations 
are of two sorts, civil and eleemosynary . The civil are such as are erected for 
a variety of temporal purposes. The king, for instance, is made a corporation 
to prevent in general the possibility of an interregnum or vacancy of the 
throne, and to preserve the possessions of the crown entire; for immediately 
upon the demise of one king, his successor is, as we have formerly seen, in full 
possession of the regal rights and dignity. Other lay corporations are erected 
^ or ^he S°°d government of *a town or particular district, as a mayor 
L and commonalty, bailiff and burgesses, or the like: some for the ad¬ 

vancement and regulation of manufactures and commerce; as the trading 
companies of London, and other towns: aud some for the better carrying 
on of divers special purposes; as churchwardens, for conservation of the goods 
of the parish; the college of physicians and company of surgeons in London, 
for the improvement of the medical science; the royal society for the advance¬ 
ment of natural knowledge; and the society of antiquaries for promoting the 
study of antiquities. And among these I am inclined to think the general 
corporate bodies of the universities of Oxford and Cambridge must be ranked: 
for it is clear they are not spiritual or ecclesiastical corporations, being com¬ 
posed of more laymen than clergy: neither are they eleemosynary foundations, 
though stipends are annexed to particular magistrates and professors, any 
more than other corporations where the acting officers have standing salaries; 
for these are rewards pro opera et labore , not charitable donations only, since 
every stipend is preceded by service and duty: they seem therefore to be 
merely civil corporations. The eleemosynary sort are such as are constituted for 
the perpetual distribution of the free alms, or bounty, of the founder of them 

(d) Co. Lilt. 43. 


(2) Ecclesiastical corporations, in the proper meaning of that term, do not exist in the 
United States. The religious societies which are incorporated under the state laws are 
merely private civil corporations, subject to the like visitation and control with the corpo¬ 
rations for secular pumoses. See note, ante , p. 376. 
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to such persons as he has directed. Of this kind are all hospitals for tho 
maintenance of the poor, sick, and impotent: and all colleges both in our 
universities and out (e) of them; which colleges are founded for two purposes; 

1. For tho promotion of piety and learning by proper regulations and ordin¬ 
ances. 2. For imparting assistance to the members of those bodies, in order 
to enable them to prosecute their devotion and studies with greater ease and 
assiduity. And all these eleemosynary corporations are, strictly speaking, 
lay and not ecclesiastical, even though composed of ecclesiastical persons, ( f ) 
and although they in some things partake of the nature, privileges, and 
restrictions of ecclesiastical bodies. 

♦Having thus marshalled the several species of corporations, let us r*4^ 2 l 
next proceed to consider, 1. How corporations in general may be created. L J 

2. What are their powers, capacities, and incapacities. 3. How corporations 
are visited. And 4. How they may be dissolved. 

1. Corporations, by the civil law, seem to have been created by the mere act, 
and voluntary association of their members: provided such convention was not 
contrary to law, for then it was illicitum collegium . (g) It does not appear 
that the prince’s consent was necessary to be actually given to the foundation 
of them; but merely that the original founders of these voluntary and friendly 
societies, for they were little more than such, should not establish any meetings 
in opposition to the laws of the state. 

But, with us in England, the king’s consent is absolutely necessary to the 
erection of any corporation,either impliedly or expressly given, (h) (3) The king’s 

( e) Such as Manchester, Eton, Winchester, etc. (/) 1 Lord Raym. 6. 

(o) Ff. 47, 22,1. Neque societas, neque collegium , neque kujusmodi corpus passim omnibus habere con- 
eeditur: nam et legions, et senatus consultis t et principalibus constitutionious ea res coercetur. Ff, 

4, 1. 

Cities and towns were first erected into corporate communities on the contlnent,and endowed with 
many valuable privileges, about the eleventh century: 1 Rob. Ch. V., 30; to which the consent of tho 
feudal sovereign was absolutely necessary, as many of his prerogatives and revenues were thereby con¬ 
siderably diminished. 


(3) The classification of corporations in the United States is principally into public and 
private. The former embraces all corporations formed for public purposes, such as coun¬ 
ties, cities, towns, boroughs, villages, school and road districts, national banks and banks 
owned by the states, and all other corporations created for public purposes, whether local 
or general. These are created sometimes by general law, and sometimes by special charter. 
Those created by general law are sometimes called quasi corporations, because the powers 
conferred are very limited, and they are held subject to modification and repeal at all times. 
Cities, boroughs and villages commonly, but not always, have special charters; and these 
are sometimes granted subject to acceptance by the people, though the people have no right 
to demand that they shall be consulted, and as a question of power, there is no doubt of the 
right of the state to divide its territory into municipalities at discretion, and to measure out 
as shall seem to the legislature best the powers the local bodies shall exercise. The special 
charters for municipal incorporation, like the general laws, are subject to modification and 
repeal at any time. It should be stated, however, that this power over public corporations 
is in some states restricted by constitutional provisions, and in some special charters are pro¬ 
hibited. 

Private corporations are those which are created for the benefit of the individual mem¬ 
bers. They may exist for a great variety of purposes; for pleasure, recreation, instruction, 
pecuniary profit, etc., and like public corporations they may have special charters, or they 
may be organized under general laws which permit individuals to associate, agree upon and 
sign articles of association, and organize as a corporation under them. The interests of 
corporators in these organizations will be represented in different ways according to their 
nature aud objects. When a corporation is formed for the pecuniary advantage of its mem¬ 
bers, their interests are generally represented by shares, and the number of shares held is 
determined by the amount contributed to the capital stock. Corporations for pleasure or 
recreation may have no capital stock, and their membership is obtained by election. It was 
decided in Dartmouth College v. Woodward, 4 Wheat., 518, that the charter of a private 
corporation was a contract between the state and the corporators, the provisions of which 
the state must observe, and that there was no authority to amend or repeal it unless the 
authority was reserved in the charter itself. This decision has led to constitutional provis¬ 
ions in some states forbidding the grant of special charters, except subject to the power of 
amendment and repeal. See Worcester v. Railroad Co., 109 Mass., 103; Ames v. Railroad 
Co., 21 Minn., 241; Gardner v. Hope Ins. Co., 9 R. I., 194. The rights and privileges 
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implied consent is to be found in corporations which exist by force of the 
common laio 9 to which our former kings are supposed to have given their con¬ 
currence; common law being nothing else but custom, arising from the uni¬ 
versal agreement of the whole community. Of this sort are the king himself, 
all bishops, parsons, vicars, churchwardens, and 6ome others; who by common 
law have ever been held, as far as books can shew us, to have been corpora¬ 
tions, virtute officii: and this incorporation is so inseparably annexed to their 
offices, that we cannot frame a complete legal i3ea of any of these persons, but 
f*473l we muBt a ^ 80 h ave an idea °f a corporation, capable to transmit *his 
J rights to his successors at the same time. Another method of implica¬ 
tion, whereby the king’s consent is presumed, is as to all corporations by pre¬ 
scription, such as the city of London, and many others, ( i ) which have existed 
as corporations, time whereof the memory of man runneth not to the contrary; 
and therefore are looked upon in law to be well created. For though the 
members thereof can shew no legal charter of incorporation, yet in cases of 
such high antiquity the law presumes there once was one; and that by the 
variety of accidents which a length of time may produce, the charter is lost or 
destroyed. The methods by which the king’s consent is expressly given are 
either by act of parliament or charter. By act of parliament, of which the 
royal assent is a necessary ingredient, corporations may undoubtedly be 
created: ( j ) but it is observable, that, till of late years, most of these statutes 
which are usually cited as having created corporations do either confirm such 
as have been before created by the king, as in the case of the College of Physi¬ 
cians, erected by charter 10 Hen. VIII, (A) which charter was afterwards con¬ 
firmed in parliament; (/) or they permit the king to erect a corporation in 
futuro with such and such powers, as is the case of the Bank of England, (m) 
and the society of the British Fishery, (n) So that the immediate creative act 

<i) 2 Inst. 330. (J) 10 Hep. 29. 1 RoLL Abr. 512. (fc) 8 Rep. 114. 

11 ) 14 and 15 Hen. VIII, c. 5. (m) Stat. 5 and 6 W. and ML c. 20. (n) 8 tat. 23 Geo. II, a 24. 


claimed under charters of incorporation are to be strictly construed as against the corpora¬ 
tors. Providence Bank v. Billings, 4 Pet., 614; Charles River Bridge v. Warren Bridge, 
11 id., 420; Pennsylvania R. It. Co. v. Canal Commissioners, 21 Penn. St., 23; Bradley v. 
N. Y. and N. H. it. R. Co., 21 Conn., 293; Iteed v. Toledo, 18 Ohio, 161; Dunham v. 
Rochester, 6 Cow., 462; Mining Co. v. Baker, 3 Nev., 386; Water Works v. San Fran¬ 
cisco, 52 Cal., 111. 

When no charter can be proved, the exercise of corporate rights, for a period whereof 
the memory of man runneth not to the contrary, is sufficient evidence that such rights were 
originally granted by the proper authority. The King v. Mayor, etc., of Stratford-upon- 
Avon, 14 East, 348; Robie v. Sedgwick, 35 Barb., 319. So a corporation may also be es¬ 
tablished upon presumptive evidence that a charter has been granted within the time of 
memory. Such evidence is addressed to a jury, and though not conclusive upon them, if it 
reasonably satisfies their minds, it will justify them in a verdict finding the corporate exist¬ 
ence. Mayor of Hull v. Horner, Cowp., 102; Dillingham v. Snow, 5 Mass., 547; Bow v. 
Allenstown, 34 N. H.. 351; Stockbridge v. West Stockbridge, 12 Mass., 400; Trott v. War¬ 
ren, 2 Fairf., 227; New Boston v. Dunbarton, 12 N. H., 4U9; and 15 id. t 201. 

So corporations may exist by implication. If there be granted by the state to individuals 
such property, rights or franchises, or imposed upon them such burdens, as can only be 
properly held, enjoyed, continued or borne, according to the terms of the grant, by a cor¬ 
porate entity, the intention to create such corporate entity is to be presumed, and corporate 
capacity is held to be conferred, so far as is necessaiy to effectuate the purpose of the grant 
or burden. Dyer, 400; Conservators of River Tone v. Ash, 10 B. & C., 349; per Kent, 
Chancellor, in Denton v. Jackson, 2 Johns. Cb., 324; Coburn v. Ellenwood, 4 N. H., 101; 
Atkinson v. Bernis, 11 N. H., 44; North Hempstead v. Hempstead, 2 Wend., 109; Thomas 
v. Dakin, 22 id. t 9; Stebbins v. Jennings, 10 rick., 172. 

The grant of corporate powers does not of its own force extend beyond the jurisdiction 
making it; but by comity in the United States corporations created in one state or territory 
are permitted to carry on lawful business in another, and to acquire, hold and transfer 
property there. Cowell v. Colorado Springs Co., 100 U. S., 55. . But this is subject to the 
implied condition that there is nothing in their doing so which is inconsistent with the stat¬ 
utes or general policy of the state permitting it. Thompson v. Waters, 25 Mich., 214; Car- 
roll v. East St. Louis, 67 Ill., 568. 
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was usually performed by the king alone, in virtue of his royal preroga- 
live, (o) 

All the other methods, therefore, whereby corporations exist, by common 
law, by prescription, and by act of parliament, are for the most part reducible 
to this of the King’s letters patent, or charter of incorporation. The king’s 
creation may be performed by the words “ creamus, erigimus, fundamus, in - 
corpora mu/” or the like. Nay, it is held, that if the king grants to a set of 
men to have gildam mercatoriam , a *mercantile meeting or assembly, r * 4 741 
(j?) this is alone sufficient to incorporate and establish them forever. (< 7 ) *- 

The parliament, we observed, by its absolute and transcendent authority, 
may perform this, or any other act whatsoever: and actually did perform it to 
a great extent, by statute 39 Eliz., c. 5, which incorporated all hospitals and 
houses of correction founded by charitable persons, without farther trouble: 
and the same has been done in other cases of charitable foundations. But 
otherwise it has not formerly been usual thus to intrench upon the prerogative 
of the crown, and the king may prevent it when he pleases. And, in the par¬ 
ticular instance before mentioned, it was done, as Sir Edward Coke observes, 
(r) to avoid the charges of incorporation and licenses of mortmain in small 
benefactions; which in his days were grown so great, that they discouraged 
many men from undertaking these pious and charitable works. 

The king, it is said, may grant to a subject the power of erecting corpora¬ 
tions, (5) though the contrary was formerly held: (f) that is, he may permit the 
subject to name the persons and powers of the corporation at his pleasure; but 
it is really the king that erects, and the subject is but the instrument: for 
though none but the king can make a corporation, yet qui facit per cUium, facit 
per se. (u) In this manner the chancellor of the University of Oxford has 
power by charter to erect corporations; and has actually often exerted it, in 
the erection of several matriculated companies, now subsisting, of tradesmen 
subservient to the students. 

When a corporation is erected, a name must be given to it; and by that 
name alone it must sue and be sued, and do all *legal acts; though a r* 
very minute variation therein is not material, (v) Such name is the 
very being of its constitution; and, though it is the will of the king that erects 
the corporation, yet the name is the knot of its combination, without which it 
could not perform its corporate functions. (to ) The name of incorporation, 
6 ays Sir Edward Coke, is a proper name, or name of baptism; and therefore 
wheu a private founder gives his college or hospital a name, he does it only as 
a godfather, and by that same name the king baptizes the incorporation, (x) ( 4 ) 

IL After a corporation is so formed and named, it acquires many powers, 
rights, capacities, and incapacities, which we are next to consider. Some of 
these are necessarily and inseparably incident to every corporation; which inci¬ 
dents, as soon as a corporation is duly erected, are tacitly annexed, of course. 
(;/) As, 1 . To have perpetual succession. (5) This is 4 the very end of its 
incorporation: for there cannot be a succession forever without an incorpora¬ 
tion; (z) and therefore all aggregate corporations have a power necessarily 
implied of electing members in the room of such as go off. (a) 2 . To sue 
or be sued, implead or be impleaded, grant or receive, by its corporate name, 

(o) See page 272. 

(p) GWa signified among the Saxons a fraternity, derived from the verb flrfidan, to pay, because every 

man paid bis share towards the expenses of the community. And hence their place of meeting is fre¬ 
quently called the Guild, or Guild-hall. (q ) 10 Rep. 30. 1 Roll. Abr. 513. 

/’ .or? 1 ' W Bro * Prtrog. 53. Viner. Prerog. 80, M. b. pi. 16. (t) Yearbook, 2 Hen. VIL 18. 

(u) 10 Rep. 33. _ <v) 10 Rep. 122. (w) Qfib. Hist, C. P. 182. (x) 10 Kep. 2* 

| 1 4 —» ^ AA * V ^ Vh _ II ■ > m ' ' * 


( y ) 10 Rep. 30. Hob. 


(z) 10 Rep. 26. 


(a) 1 Roil. Abr. 514. 


(4) The misnomer of a corporation in making a contract on its behalf does not avoid it; 
it only raises a question of identity. Turnpike Road v. Myers, 0 8erg. & R. 12. See Cul¬ 
pepper Society v. Diggea, 0 Rand.. 105. 

(5) That is to say, for the term prescribed in the charter for the corporate existence, 
which may or may not be unlimited. 
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and do all other acts as natural persons may. 3. To purchase lands, and 
hold them, for the benefit of themselves and their successors; which two 
are consequential to the former. 4. To have a common seal. For a corpor¬ 
ation, being an invisible body, cannot manifest its intentions by any personal 
act or oral discourse: it therefore acts and speaks only by its common seal. (6) 
For, though the particular members may express their private consents 
to any acts, by words, or signing their names, yet this does not bind the 
corporation : it is the fixing of the seal, and that only, which unites the 
several assents of the individuals who compose the community, and makes 
one joint assent of the whole. (&) 5. To make by-laws or private statutes for 

(6) Dav. 44, 48. 


(8) The old doctrine that corporations act and speak only by their common seal, to which 
there were always some exceptions based upon a supposed necessity, has become almost 
entirely obsolete. 2 Kent, 288, et seq.; 1 Pars. Cont., 5th ed., 139; Kyd on Corp., 263; A. 
& A. on Corp., §§ 281-286; Grant on Corp., 63; Field on Corp., § 283; 1 Redf. on Railw., 
409. It is not even necessary, nor is it usual, that the appointment of agents be under seal, 
and the corporation may be held liable in assumpsit on implied contracts. Beverley v. Lin¬ 
coln Gas Co., 6 A. & E., 829; Seagraves v. Alton, 13 Ill., 366; N. C. Railway v. Bastian, 
15 Hd., 494. And this, notwithstanding the charter points out a different mode for con¬ 
tracting. Bulkley v. Derby Fishing Co., 2 Conn., 252; Board of Education v. Greene- 
baum, 39 Ill., 609. And it may be held liable also on the contract of an unauthorized per¬ 
son, where a ratification by the corporators can be implied from their acts. Hayward t. 
Pilgrim Society, 21 Pick., 270; Hilliard v. Goold, 34 N. H., 230; Shaver v. Bear River Co., 
10 Cal., 396. A contract not within the appropriate business of the charter is of course 
void, whether made with due formalities or not: Hood v. N. Y. & N. H. R, R. Co., 22 
Conn , 502; see note 10, p. 480; and it would seem that in such a case, no acts of confirma¬ 
tion could make the contract binding. It has been held, however, on the ground of making 
a corporation responsible for its wrongs, that, where a contract is made ultra vires, and the 
shareholders have acquiesced in the abuse, the corporation will not be allowed to repudiate it, 
where to do so would work a greater wrong to innocent third parties than the affirmance 
of the contract would to the shareholders. Bissell v. M. S. <& N. I. R R. Co., 22 N. Y ., 
258. As against the state, however, a corporation could acquire no rights by usurpation. 
Corporations have no general authority to give promissory notes or accept bills of exchange, 
unless the nature of the business in which they are engaged is such as to raise a necessary 
implication of the existence of the authority. Broughton v. Manchester Waterworks Co., 
3 B. & Aid., 1; Bateman v. Mid. Wales R. R. Co., Law Rep, 1 Q. B., 620; Chambers v. Man¬ 
chester, etc., Railway Co., 10 Jur. N. S., 700; Grant on Corporations, 276; A. & A. on 
Corp., §§ 236, 257, 267. Any contract, as, for instance, a conveyance of lands, which, if 
executed by an individual, would require to be under seal, must of course be under seal 
when made by a corporation. Koehler v. Iron Co., 2 Black, 715. 

Corporations are liable generally for the wrongful acts and neglects of their officers and 
agents, where they were directly authorized, or were done or occur, in the regular course of 
their employment. Chestnut v. Rutter, 4 S. & R., 16; Life aud Fire Ins. Co. v. Mechanics 
Ins. Co., 7 Wend., 31; Riddle v. Proprietors, 7 Mas9., 169; S. C., 5 Am. Dec., 42; Thayer 
v. Boston, 19 Pick., 516. And this though the act of such officer or agent may have been 
in disregard of or contrary to instructions. Weed v. Panama R. R. Co., 17 N. Y., 362; 
Southwick v. Estes, 7 Cush., 385; Railroad Co. v. Derby, 14 How., 468. It was formerly 
supposed that trespass would not lie against a corporation; but the contrary is now settled. 
Maund v. Canal Co., 4 M. & G., 452: Edwards v. Union Bank, lFla., 136; Barnard v. 
Stevens, 2 Aik., 429; Humes v. Knoxville, 1 Humph., 403; Chicago, etc., R. R. Co. v. Fell, 
22 111., 333; The President, etc., v. Wright, 5 Ind., 252; Goff v. Great Nor. R. Co., 3 El. & 
El., 672; Harlem v. Emmert, 41 Ill., 319; Carter v. Howe Machine Co., 51 Md., 290; Wil¬ 
liams v. Insurance Co., 57 Miss., 759. And this, it seems, to recover damages for assault 
and battery. Eastern Counties R. Co. v. Broom, 6 Exch., 314; Chilton v. London, etc., It. 
Co., 16 M. & W., 212; Green v. London G. O. Co., 7 C. B. N. S., 290; Moore v, Fitchburg 
R. R. Co., 4 Gray, 465; Maund v. Canal Co., 4 M. & G. t 452. They are not liable where 
the trespass was willful, and not within the scope of the servant's authority. Vanderbilt v. 
Turnpike Co., 2 N. Y., 479; Fox v. Northern Liberties, 3 W. & S., 103. But where the 
wrong is effected by a corporate act, the corporation is liable even though it was ultra vires. 
Carlisle Bank v. Graham, 100 U. S., 699; Railroad Co. v. Chappell, 61 Ala., 527. 

Corporations are also liable for the frauds of their agents when committed in the course 
of their employment, or where the corporations reap the benefit of them; and for libels by 
their agents which they authorize. Philadelphia, etc., R, R. Co. v Quigley, 21 How., 202; 
Aldrich v. Press Printing Co. f » Minn., 133. And for malicious prosecutions. Field on 
Corp., § 335. 
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the bettor ♦government of the corporation; which are binding upon r* 4 YCl 
themselves, unless contrary to the laws of the land, and then they . ■* 

are void. (7) Thi9 is also included by law in the very act of incorporation: 
(e) for as natural reason is given to the natural body for the governing it, so 
by-laws or statutes are a sort of political reason to govern the body politic. 
And this right of making by-laws for their own government, not contrary to 
the law of the land, was allowed by the law of the twelve tables of Rome. ( d ) 
But no trading company is with us allowed to make by-law3 which may affect 
the king’s prerogative, or the common profit of the people, under penalty of 
40 /., unless they be approved by the chancellor, treasurer, and chief justices, or 
the judges of assize in their circuits; and, even though they be so approved, 
still, if contrary to law, they are void, (e) These five powers are inseparably 
incident to every corporation, at least to every corporation aggregate ; for two 
of them, though they may be practised, yet are very unnecessary to a corpora¬ 
tion sole y viz.: to have a corporate seal to testify his sole assent, and to make 
statutes for the regulation or his own conduct. 

There are also certain privileges and disabilities that attend an aggregate 
corporation, and are not applicable to such as are sole; the reason of them ceas¬ 
ing, and of course the law. It must always appear by attorney, for it cannot 
appear in person, being, as Sir Edward Coke says, (f) invisible and existing 
only in intendment and consideration of law. It can neither maintain, or be 
made defendant to, an action of battery or such like personal injuries; for a 
corporation can neither beat nor be beaten, in its body politic, (g) A corpor¬ 
ation cannot commit treason, or felony, or other crime in its corporate capa¬ 
city: (A) though its members may, in their distinct individual capacities, (i) 
Neither is it capable of suffering a ^traitor’s or felon’s punishment, for r*. 
it is not liable to corporal penalties, nor to attainder, forfeiture, or cor- L 
ruption of blood. It cannot be executor or administrator, or perform any per¬ 
sonal duties; for it cannot take an oath for the due execution of the office. It 
cannot be seised of lands to the use of another; (f) for such kind of confidence 
is foreign to the end of its institution. (8) Neither can it be committed to 
prison; (&) for, its existence being ideal, no man can apprehend or arrest it. 

(e) Hob. 211. (<f) SodaUt legem quam volant, dum ne quid ex publiea lege eorrumpant , sibi ferunto, 

(«) St&t. 19 Hen. VII, c. 7. 11 Rep. M. (/) 10 Rep. 32. (g) Bro. Abr. tit. Corporation, 63. ( h ) 10Rep. SSL 

(*) The civil Law also ordains that, for the misbehaviour of a body corporate, the directors only shall be 
answerable In their personal capacities. Ff . 4, 8, 15. 

(/) Bro. Abr, tit. Feoffm. aJ . usee. 40. Bacon, of Uses, 847. (If) Plowd. 538. 


(7) Corporations have a general power to make by-laws to further the purposes of their 

incorporation, but they must be in harmony with the general laws of the state, and reason¬ 
able in their provisions, or they will be void in law. See Davies v. Morgan, 1 Cromp. & 
J., 587; Chamberlain of London v. Compton, 7 D. & R., 597; Clark v. Le Cren, 9 B. & C., 
52; Gosling v. Yeley, 12 Q. B., 347; Dunham v. Rochester, 5 Cow.. 462; Austin v. Murray, 
16 Pick., 121; Gallatin v. Bradford, 1 Bibb, 209; Ex parte Burnett, 30 Ala., 461. The 
power to make by-laws may be delegated to a select body of the corporators. Rex v. Spen¬ 
cer, Burr. 1837. J * 

(8) A corporation cannot be compelled to execute a trust which is foreign to the ends of 
its institution, but the trust does not therefore fail, for equity may appoint a trustee to exe¬ 
cute it. Vidal v. Philadelphia, 2 How., 127. So if a corporation which is seized of lands 
in trust is dissolved, equity will protect the trust by appointing a trustee. Montpelier v. 
Fast Montpelier, 27 Vt., 704. 

. And it is now well settled that the technical rules upon which it was held, that corpora¬ 
tions could not be trustees, have ceased to operate, and that at the present day corporations 
of every description may take and hold estates as trustees, for purposes not foreign to the 
purposes of their own existence; and they may be compelled by courts of equity to carry 
the trusts into execution. Perry on Trusts, § 42, and cases cited. 

v Among the most important privileges which corporators secure by the corporate author¬ 
ity, > that of carrying on some common business without subjecting themselves individual¬ 
ly to full responsibility for all the joint contracts and undertakings, as they must do if they 
associate themselves as partners. When, for example, a mercantile company is incorpor¬ 
ated the several associates pay in a certain sum for capital stock, and all who deal with the 
80 on credit of this capital stock, and in reliance on the business integrity 
and skill of the managen, and are not at liberty to trust in or resort to the private fortunes 
Vol. L—40 31- 
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And therefore, also, it cannot be outlawed; for outlawry always supposes a pre¬ 
cedent right of arresting, which has been defeated by the parties absconding, 
and that also a corporation cannot do: for which reasons the proceedings to 
compel a corporation to appear to any suit by attorney are always by distress 
on their lands and goods. (/) Neither can a corporation be excommunicated: 
for it has no soul, as is gravely observed by Sir Edward Coke; ( m) and there¬ 
fore, also, it is not liable to be summoned into the ecclesiastical courts upon 
any account; for those courts act only pro salute animoe y and their sentences 
can only be enforced by spiritual censures: a consideration which, carried to 
its full extent, would alone demonstrate the impropriety of these courts inter¬ 
fering in any temporal rights whatsoever. 

There are also other incidents and powers which belong to some sort of cor¬ 
porations, and not to others. An aggregate corporation may take goods and 
chattels for the benefit of themselves and their successors, but a sole corporation 
cannot: (n) for such movable property is liable to be lost or embezzled, and would 
raise a multitude of disputes between the successor and executor, which the law 
is careful to avoid. In ecclesiastical and eleemosynary foundations, the king 
or the founder may give them rules, laws, statutes, and ordinances, which 


[*478] 


they are bouud to observe: but corporations merely *lay, constituted 


for civil purposes, are subject to no particular statutes; but to the com¬ 
mon law, and to their own by-laws, not contrary to the laws of the realm, (o) 
Aggregate corporations, also, that have by their constitutions a head, as a dean, 
warden, master, or the like, cannot do any acts during the vacancy of the head¬ 
ship, except only appointing another: neither are they then capable of receiv¬ 
ing a grant: for such corporation is incomplete without a head. ( p ) But there 
may be a corporation aggregate, constituted without a head: ( q ) as the colle¬ 
giate church of Southwell, in Nottinghamshire, which consists only of preben¬ 
daries; and the governors of the Charterhouse, London, who have no president 
or superior, but are all of equal authority. In aggregate corporations, also, the 
act of the major part is esteemed the act of the whole, (r) By the civil law 
this major part must have consisted of two-thirds of the whole, else no act 
could be performed: ($) which perhaps may be one reason why they required 
three at least to make a corporation. But with us any majority is sufficient to 
determine the act of the whole body. And whereas, notwithstanding the law 
stood thus, some founders of corporations had made statutes in derogation of 
the common law, making very frequently the unanimous assent of the society 
to be necessary to any corporate act, which King Henry VIII found to be a 
great obstruction to his projected scheme of obtaining a surrender of the lands 
of ecclesiastical corporations, it was therefore enacted by statute 23 Hen. VIII, 


(0 Bro. Abr. tit. Corporation , 31. Outlawry, 72, (m) 10 Rep. 82. 

(o) Lord liaym. 8. (p) Co. Litt. 263, 264. (q) 10 Rep. 30. 

(r) Bro. Abr . tit . Corporation , 31, 34. {») Ff. 3, 4, 3. 


(n) Co. Litt. 46. 


of the adventurers, except as it is represented by their shares of the capital. This is the 
general rule; but as it has been found susceptible of great abuses, the law has sometimes only 
permitted corporate powers to be assumed in connection with an individual responsibility 
for the corporate debts, or for some portion thereof, after the capital stock has been ex¬ 
hausted. 

The charter or general law determines in what manner corporate powers shall be exer¬ 
cised. For this purpose there must be a governing manager or board, to whom the affairs 
of the corporation will be entrusted, and who will hold office subject to removal by the cor¬ 
porators. The officers of a corporation are trustees of its affairs for the benefit of the cor¬ 
porators, and must observe towards them scrupulous good faith. Charitable Corporation 
v. Sutton, $ Atk., 400; Hodges v. New England Screw Co., 1 R. I., 312; 3 R. I., 9. If 
they stipulate for their own advantage in contracts made by them on behalf of the corpora¬ 
tion, they may be compelled to account to it for the gains received. Railway Co. v. Mag- 
noy, 25 Beav., 586; Railway Co. v. Poor, 59 Me., 277. A contract made by an officer as 
such, directly with himself, Is void; Railway Co. v. Dewey, 14 Mich., 477; but the cor¬ 
porators may affirm any such contract at their option when the facts are placed before them. 
Hotel Co. v. Wade, 97 U. 8., 13. 

314 


Of Corporations. 


478 


Chap. 18.] 

c, 27, that all private statutes shall be utterly void, whereby any grant or elec¬ 
tion, made by the head, with the concurrence of the major part of the body, is 
liable to be obstructed by any one or more being the minority: but this statute 
extends not to any negative or necessary voice, given by the founder to the 
head of any such society. (9) 

We before observed, that it was incident to every corporation to have a capa¬ 
city to purchase lands for themselves and *suocessors: and this is rcgu- r+^n'i 
larly true at the common law. (0 But they are excepted out of the 
statute of wills: (w) so that no devise of lands to a corporation by will is good, 
except for charitable uses, by statute 43 Eliz. c. 4; (w) which exception is again 
greatly narrowed by the statute 9 Geo. II, c. 36. And also, by a great variety 
of statutes, (x) their privilege even of purchasing from any living grantor is 
much abridged: so that now a corporation, either ecclesiastical or lay, must 
have a license from the king to purchase, (y) before they can exert that capa¬ 
city which is vested in them by the common law: nor is even this in all cases 
sufficient. These statutes are generally called the statutes of mortmain; all 
purchases made by corporate bodies being said to be purchases in mortmain^ 
in mortua manu : for the reason of which appellation Sir Edward Coke (z) 
offers many conjectures; but there is one which seems more probable than any 
that he has given us; viz.: that these purchases being usually made by ecclesi¬ 
astical bodies, the members of which (being professed) were reckoned dead 
persons in law, land therefore holden by them might with great propriety be 
■aid to be held in mortua manu. 

I shall defer the more particular exposition of these statutes of mortmain till 
the next book of these Commentaries, when we shall consider the nature and 
tenures of estates; and also the exposition of those disabling statutes of Queen 
Elizabeth, which restrain spiritual and eleemosynary corporations from alien¬ 
ing such lands as they are at present in legal possession of: only mentioning 
them in this place for the sake of regularity, as statutable incapacities incident 
and relative to corporations. 

The general duties of all bodies politic, considered in their corporate r*. 
•apacity, may, like those of natural persons, be ^reduced to this single -I 

(<) 10 Rep. 30. (u) 34 Hen. VUI, c. 5. 

ft*) Hob. 136. (s’) From magma carfa, 9 Hen. Ill, c. 36, to 9 Geo. II, c. 36. 

(y) By the civil law, a corporation was incapable of taking: lands unless by special privilege from the 
emperor. Collegium si nuwo tpeciali privilegio rubmlxum tit , hasreditatem capere non posse, dubium 
•on eit. Cod. 6, 24, & U) 1 Inst. 2. 


(9) Corporations act by majorities in legal meetings. St. Mary's Church, 7 S. and R. 
517; Horton v. Baptist Church, 34 Yt. 316. What is a legal meeting may depend upon the 
charter, and upon the nature of the act to be done. Where a corporate act is to be done by 
a definite number of persons, the majority of the number is necessary to constitute a 
quorum, without which no act can be done: Exparte Willcocks, 7 Cow. 402; but, where the 
number is indefinite, it seems that a majority of those who actually meet may bind 
all. See A. and A. on Corp. § 501. And even where the number is definite, the charter 
may make less than a majority a quorum for the transaction of business. Rex v. Hoyte 6 
T. R, 430. 

A legal meeting being convened,the acta of a majority of those present will bind all,unless a 
different rule is prescribed by the charter. Cotton v. Davies, Str. 53; Rex v. Wyndham, 
Cowp. 377; Rex v. Theodorick, 8 East, 543. And if any abstain from voting, even though 
they be a majority of the meeting, they are supposed to acquiesce in the action of the 
majority who do vote. Oldknow v. Wainwrigbt, Burr, 1017; Rex v. Foxcroft, id., 1021; 
Gosling v. Veley, 7 Q. B., 439; Bookerv. Young, 12 Gratt., 303; State v. Lehre, 7 Rich.' 
234. But the rule that the majority may bind all only extends to strictly corporate acts; to 
the carrying on of the business, and not to the dissolution of the corporation and distribu 
tion among members. North Am. M Co. v. Clarke, 40 Penn. St., 432; State v. Bailey, 16 
Ind.,51. It has been held that at common law,though in public corporations votes could'not 
be given by proxy,yet private money corporations might establish by-laws authorizing voting 
by that mode. State v. Tudor, 5 Day, 329. This doctrine is denied,however, in cases which 
hold that there must be a legislative authority to authorize voting by proxy. Phillips v. 
Wickham, 1 Paige, 690; Taylor v. Griswold, 2 Green, N. J., 223. 
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one, that of acting up to the end or design, whatever it be, for which they 
were created by their founder. (10) 

III. I proceed therefore next to inquire, how these corporations may be 
visited. For corporations being composed of individuals, subject to human 
frailties, are liable, as well as private persons, to deviate from the end of their 
institution. And for that reason the law has provided proper persons to visit, 
inquire into, and correct all irregularities that arise in such corporations, either 
sole or aggregate, and whether ecclesiastical, civil, or eleemosynary. With 
regard to all ecclesiastical corporations, the ordinary is their visitor, so consti¬ 
tuted by the canon law, and from thence derived to us. The pope formerly, 
and now the king, as supreme ordinary, is the visitor of the archbishop or 
metropolitan; the metropolitan has the charge and coercion of all his suffragan 
bishops; and the bishops in their several dioceses are in ecclesiastical matters 
the visitors of all deans and chapters, of all parsons and vicars, and of all other 
spiritual corporations. With respect to all lay corporations, the founder, his 
heirs, or assigns, are the visitors, whether the foundation be civil or elee¬ 
mosynary; for in a lay incorporation the ordinary neither can nor ought to 
visit, (a) 

I know it is generally said, that civil corporations are subject to no visitation, 
but merely to the common law of the land; and this shall be presently ex¬ 
plained. But first, as I have laid it down as a rule that the founder, his heirs, 
or assigns, are the visitors of all lay corporations, let us inquire what is meant 
by the founder . The founder of all corporations, in the strictest and original 
sense, is the king alone, for he only can incorporate a society; and in civil in¬ 
corporations, such as mayor and commonalty, &c., where there are no possessions 
or endowments given to the body, there is no other founder but the king; but 
in eleemosynary foundations such as colleges and hospitals, where there is an 
endowment of lands, the law distinguishes, and makes two species of 
r*a 1 *foundation; the one fundalio incipiens, or the incorporation, in which 
L J sense the king is the general founder of all colleges, and hospitals; the 
other foundatio perjiciens, or the dotation of it, in which sense the first gift of 
the revenues is the foundation, and he who gives them is in law the founder: 
and it is in this last sense that we generally call a man the founder of a 
college or hospital, (b) But here the king has his prerogative: for, if 
the king and a private man join in endowing an eleemosynary foundation, 
the king alone shall be the founder of it. And, in general, the king being the 
sole founder of all civil corporations, and the endower the perficient founder 
of all eleemosynary ones, the right of visitation of the former results, ac¬ 
cording to the rule laid down, to the king; and of the latter to the patron or 
endower. 

The king being thus constituted by law visitor of all civil corporations, the 
law has also appointed the place wherein he shall exercise this jurisdiction: 
which is the court of king’s bench; where, and where only, all misbehaviours 
of this kind of corporations are inquired into and redressed, and all their con¬ 
troversies decided. And this is what I understand to be the meaning of our 
lawyers when they say that these civil corporations are liable to no visitation; 
that is, that the law having by immemorial usage appointed them to be visited 
and inspected by the king, their founder, in his majesty’s court of ki ng’s 
bench, according to the rules of the common law, they ought not to be visited 


<a) 10 Rep. 81. 


(ft) 10 Rep. 33. 


(10) Acts ultra vires are in general altogether void, though there may be peculiar circuin¬ 
stances which would estop a corporation from relying upon that defence. State Board v. 
Railway Co., 47 Ind., 407; Whitney Armes Co. v. Barlow, G3 N. Y., 62; Carlisle Bank v. 
Graham, 100 U. S., 699. See Lexington v. Butler, 14 Wall., 232; Monument Bank v.Globa 
Works, 101 Mass., 57. Misuser or non-user of corporate powers is cause for forfeiture. 
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elsewhere, or by any other authority, (c) And this is so strictly true, that 
though the king by his letters patent had subjected the college of physicians 
to the visitation of four very respectable persons, the lord chancellor, the two 
chief justices, and the chief baron; though the college had accepted this 
charter with all possible marks of acquiescence, and had acted under it for 
near a century; yet in 1753, the authority of this provision coming in dispute, 
on an appeal preferred to these supposed *visitors, they directed the r* 482 ] 
legality of their own appointment to be argued; and as this college was L 1 
merely a civil and not an eleemosynary foundation, they at length determined, 
upon several days’ solemn debate, that they had no jurisdiction as visitors; and 
remitted the appellant, if aggrieved, to his regular remedy in his majesty’s 
court of king’s bench. (11) 

As to eleemosynary corporations, by the dotation the founder and his heirs 
are of common right the legal visitors, to see that such property is rightly em¬ 
ployed, as might otherwise have descended to the visitor himself: but, if the 
founder has appointed and assigned any other person to be visitor, then his as¬ 
signee so appointed is invested with all the founder’s power, in exclusion of 
his heir. Eleemosynary corporations are chiefly hospitals, or colleges in the 
universities. These were all of them considered, by the popish clergy, as of 
mere ecclesiastical jurisdiction: however, the law of the land judged other¬ 
wise; and with regard to hospitals, it has long been held, (df) that if the hospi¬ 
tal be spiritual, the bishop snail visit; but if lay, the patron. This right of lay 
patrons was indeed abridged by statute 2 Hen. V, 8t. 1, c. 1, which ordained, that 
the ordinary should visit all hospitals founded by subjects; though the king’s 
right was reserved to visit by his commissioners such as were of royal founda¬ 
tion. But the subject’s right was in part restored by statute 14 Eliz., c. 5, 
which directs the bishop to visit such hospitals only where no visitor is ap¬ 
pointed by the founders thereof: and all the hospitals founded by virtue of 
the statute 39 Eliz., c. 5, are to be visited by such persons as shall be nominated 
by the respective founders. But still, if the founder appoints nobody, the 
bishop of the diocese must visit, (e) 

Colleges in the universities (whatever the common law may now, or might 
formerly, judge) were certainly considered by the popish clergy, under whose 
direction they were, as ecclesiasticaly or at least as clerical , corporations: and 
therefore the right of visitation was claimed by the ordinary of the *dio- . 

cese. This is evident, because in many of our most ancient colleges, *■ -> 

where the founder had a mind to subject them to a visitor of his own nomina¬ 
tion, he obtained for that purpose a papal bull to exempt them from the juris¬ 
diction of the ordinary; several of which are still preserved in the archives of 
the respective societies. And in some of our colleges, where no special visitor 
is appointed, the bishop of that diocese, in which Oxford was formerly com¬ 
prised, has immemorially exercised visitorial authority; which can be ascribed 
to nothing else but his supposed title as ordinary to visit this, among other ec¬ 
clesiastical foundations. And it is not impossible that the number of colleges 
in Cambridge, which are visited by the bishop of Ely, may in part be derived 
from the same original. 

But whatever might be formerly the opinion of the clergy, it is now held as 
established common law, that colleges are lay corporations, though sometimes 

(c) This notion is perhaps too refined. The court of king's bench (it may be said), from its general 
superintendent authority, where other Jurisdictions are deficient, has power to regulate all corporations 
where no special visitor ib appointed. But not in the light of visitor; for as its Judgments are liable to 
be reversed by writs of error, it may be thought to want one of the essential marks of visitorial power 

(d) Yearbook, 8 Edw. Ill, 28. 8 Asa. 29. (e) 2 Inst. 726. 


(11) In the United States the legislature is the visitor of all corporations created by it, 
where there is no individual founder or donor, aDd may direct judicial proceedings against 
such corporations for such abuses or neglects as would at common law cause a forfeiture 
of their charters. Amherst Academy v. Cowls, 6 Pick., 433; State v. Chamber of Com¬ 
merce, 47 Wis., 070. 
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totally composed of ecclesiastical persons; and that the right of visitation does 
not arise from any principles of the canon law, but of necessity was created by 
the common law. (/) And yet the power and jurisdiction of visitors in col¬ 
leges was left so much in the dark at common law, that the whole doctrine was 
very unsettled till the famous case of Phillips and Bury, (g) In this the main 
question was, whether the sentence of the bishop of Exeter, who, as visitor, 
had deprived Doctor Bury, the rector of Exeter College, could be examined 
and redressed by the court of king’s bench. And the three puisne judges were 
of opinion that it might be reviewed, for that the visitor’s jurisdiction could 
not exclude the common law; and accordingly judgment was given in that 
court. But the Lord Chief Justice Holt was of a contrary opinion; and held, 
that by the common law the office of visitor is to judge according to the 
statutes of the college, and to expel and deprive upon just occasions, and to 
hear all appeals of course: and that from him, and him only, the party aggrieved 
ought to have redress; the founder having reposed in him so entire a confi- 
l"*484l ^ ence > *will administer justice impartially, that his determina- 

J tionB are final, and examinable in no other court whatsoever. And 
upon this, a writ of error being brought into the house of lords, they con¬ 
curred in Sir John Holt’s opinion, and reversed the judgment of the court of 
king’s bench. To which leading case all subsequent determinations have been 
conformable. (12) But, where the visitor is under a temporary disability, 
there the court of king’s bench will interpose to prevent a defect of justice. (A) 
Also it is said, (i) that if a founder of an eleemosynary foundation appoints a 
visitor, and limits his jurisdiction by rules and statutes, if the visitor in his 
sentence exceeds those rules, an action lies against him; but it is otherwise 
where he mistakes in a thing within his power. 

IV. We come now, in the last place, to consider how corporations may be 
dissolved. Any particular member may be disfranchised, or lose his place in 
the corporation, by acting contrary to the laws of the society, or the laws of 
the land; or he may resign it by his own voluntary act. (k) (13) But the body 
politic may also itself be dissolved in several ways, which dissolution is the 
civil death of the corporation; and in this case their lands and tenements shall 
revert to the person, or his heirs, who granted them to the corporation: for 
the law doth annex a condition to every such grant, that, if the corporation 
be dissolved, the grantor shall have the lands again, because the cause of the 
grant faileth. (J) The grant is, indeed, only during the life of the corpora¬ 
tion; which may endure forever; but when that life is determined by the dis¬ 
solution of the body politic, the grantor takes it back by reversion, as in the 
case of every other grant for life. The debts of a corporation, either to or 
from it, are totally extinguished by its dissolution; so that the members thereof 
cannot recover, or be charged with them, in their natural capacities; (m) (14) 
agreeable to that maxim of the civil law, “ si quid universitati debetur y singu¬ 
lis non debetur y nec y quod debet universitas , singuli debent” (n) 

(/) Lord Raym. 8. M ) Lord Raym. 6. 4 Mod. 106. Show. 85. Ski no. 407. Salk. 403. Carthew. 180. 

(/i) Stra. 797. (t) 2 Lutw. 1566. (k) 11 Rep. 98. 

(i) Co. Utt. 13. (m) 1 Lev. 237. (n) Ff. 3 , 4, 7. 


(12) See King v. Master, etc., of St. Katharine’s Hall, 4 T. R., 233; also cases cited In re 
Downing College, 2 My. and Cr., 642. 

(13) What is said here is inapplicable to the most common of all corporations in the 
United States; those in which the interests of the corporators are represented by shares. 
In the case of such corporations, members cannot be expelled; neither can they resign, 
though they may no doubt surrender their shares to the corporation. And a failure to 
carry on business, or to exercise corporate powers for a considerable period, may be equiva¬ 
lent to a surrender of franchises. Slee v. Bloom, 19 Johns., 456; S. C. f 10 Am. Dec., 
273. As to expulsion of members, see Hussey v. Gallagher, 61 Geo., 86; State v. Chamber 
of Commerce, 47 Wis., 670; Sturges v. Board of Trade, 86 Ill., 441; Sibley v. Cartaret Club, 
40 N. J., 295. 

(14) See note 16, p. 485. 
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*A corporation may be dissolved, 1. By act of parliament, which is 
boundless in its operations. 2. By the natural death of all its mem- *- 
bers, in case of an aggregate corporation. (15) 3. By surrender of its fran¬ 

chises into the hands of the king, which is a kind of suicide. 4. By forfeiture 
of its charter, through negligence or abuse of its franchises; in which case the 
law judges that the body politic has broken the condition upon which it was 
incorporated, and thereupon the incorporation is void. And the regular course 
is to bring an information in nature of a writ of quo warranto , to inquire by 
what warrant the members now exercise their corporate power, having forfeited 
it by such and such proceedings. The exertion of this act of law, for the 
purposes of the state, in the reigns of King Charles and King James the 
second, particularly by seizing the charter of the city of London, gave great 
and just offence: though perhaps, in strictness of law, the proceedings in most 
of them were sufficiently regular: but the judgment against that of London 
was reversed by act of parliament (o) after the revolution; and by the same 
statute it is enacted, that the franchises of the city of London shall never 
more be forfeited for any cause whatsoever. And because, by the common 
law, corporations were dissolved, in case the mayor or head officer was not 
duly elected on the day appointed in the charter, or established by prescrip¬ 
tion, it is now provided, (p) that for the future no corporation shall be dis¬ 
solved upon that account; and ample directions are given for appointing a 
new officer, in case there be no election, or a void one, made upon the pre¬ 
scriptive or charter day. (16) 


(o) Stat 2 W. and M. c. 8. 


(p) Stat. 11 Q«o. L c. 4. 


(15) This result would not follow where the corporators had interests represented by 
shares, which would pass on their death to their personal representatives. 

(16) It is a tacit condition of a grant of incorporation that the corporators shall act up to 
the end or design for which they were incorporated; and hence, through neglect or abuse 
of its franchises, a corporation may forfeit its charter as for condition broken, or for a 
breach of trust. A. and A. on Corp., § 774, and cases cited. It is said, however, that the 
mere omission by a corporation to exercise its power does not, of itself, disconnected with 
any other sets, work a forfeiture of the charter: Sandford Ch., Attorney-General v. Bank 
of Niagara, 1 Hopk., 861; but this can hardly be universally true, and in several cases the 
chartered privileges of banks, it has been held, may be forfeited by suspension of specie 
payments. State v. Commercial Bank, 10 Ohio, 635; People v. Bank of Pontiac, 12 Mich., 
527; see State v. Bank of South Carolina, 1 Speers, 441; Attorney-General v. Bank of 
Michigan, Har. Ch., 315. See also Slee v. Bloom, 19 Johns., 456. So a usurpation of 
other franchises than those conferred by the charter may be cause of forfeiture. People v. 
Utica Ins. Co.. 15 Johns., 358; People v. Oakland County Bank, 1 Doug. Mich., 282; 
People v. River Raisin and Lake Erie R. R. Co., 12 Mich., 389. But in any case the 
neglect or abuse must be willful; not merely the result of accident or mistake. State v. 
Royalton Turnpike Co., 11 Vt., 431; People v. Hillsdale Turnpike Co., 23 Wend., 254. 

The forfeiture of chartered privileges must be declared in a direct proceeding taken on 
behalf of the State for that purpose, and cannot be taken advantage of by a private indi¬ 
vidual in any collateral suitor proceeding. Dyer v. Walker, 40 Penn. St., 157; Vermont 
and Canada R. R. Co. v. Vermont Central K. R. Co., 34 Vt., 57; Heard v. Talbot, 7 Gray, 120; 
Cahill v. Kalamazoo Ins. Co. 2 Doug. Mich., 124; Young v. Harrison, 6 Ga., 130; Roudell 
v. Fay, 32 Cal., 354; Moseley v. Burrow. 52 Tex., 396; John v. F. and M. Bank, 2 Blackf., 
367; Wood v. Coosa, &c. f R. R. Co., 32 Ga., 273; Wallamet Falls, &c., Co. v. Kittridge, 
6 Sawyer, 44. And the state may waive the forfeiture, and will be held to do so by any 
legislative act distinctly inconsistent with an intent to enforce it. See Lumpkin v. 
Jones, 1 Kelly, 27; Commercial Bank v. State, 6 Smedes and M. # 599; People v. Kingston 
Turnpike Co., 23 Wend., 193. And the court in its discretion, though a forfeiture is made 
out, may refuse to dissolve the corporation if justice does not seem to require it. State v. 
Oberlin Association, 35 Ohio St., 258. See People v. Manhattan Co., 9 Wend., 351; State 
v. Turnpike Co., 21 N. J., 9; State v. Railroad Co.. 20. Ark., 495; Railroad Co. v. Marshall 
County, 3 W. Va., 819. The forfeiture must be adjudged in a direct proceeding instituted 
for the purpose. Plank Road Co. v. Woodhull, 25 Mich., 99. 

The modes in which a private corporation in the United States may be dissolved have 
been said to be three: 1. By the death of its members. 2. Surrender of its franchises. 
3. A judgment of forfeiture for non-user or abuse. Trustees of McIntyre Poor School v. 
Zanesville C. & M. Co., 9 Ohio, 289. Where, however, the corporate powers are vested in 
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shareholders whose shares are property, and pass to personal representatives on the death of 
the owner, it is difficult to perceive how a corporation can cease to exist in the first mode 
mentioned. To these should be added the determination of corporate powers by the expir¬ 
ation of the period for which they were originally granted, and the repeal of the charter by 
the legislature. It was decided in Dartmouth College v. Woodward, 4 Wheat., 518, that 
the charter of a private corporation could not be repealed or altered by the state unless 
authority for that purpose had been reserved in granting it. This decision has led the 
states to make provision, by provisions in their constitutions or by-laws, that the charters 
they grant shall at all times be subject to amendment or repeal. The Dartmouth College 
case did not apply to public corporations, but it was conceded in the opinion given that 
their charters might be altered or taken away in the legislative discretion. 

Respecting the consequences of a dissolution upon the corporate property and the rights 
and interests of stockholders and creditors, it is to be said there are many questions still 
undetermined. At the common law the real estate of a corporation reverted on its dissolu¬ 
tion to the grantors. Johnson v. Norwey, Winch., 37; Colchester v. Seaber, Burr., 1866; 
Folger v. Chase, 18 Pick., 63; Hoober v. Turnpike Co., 12 Wend., 371. Compare State v. 
Rives, 5 Ired., 297; People v. College, 38 Cal., 166; Bank of Salem v. Caldwell, 16 Ind., 
469. This seems to have been otherwise in the civil law. Starke v. Burke, 5 La. Ann., 
740. The personal estate, on the other hand, at least in the case of public and ecclesiastical 
corporations vested in the crown. Colchester v. Seaber, Burr., 1866. But the dissolution of a 
corporation does not dissolve the obligation of its contracts, and it is now a settled rule 
that courts of equity will take notice of the rights of creditors and cause the corporated 
property to be administered as a fund for their protection and the satisfaction of their 
claims, and also that they will recognize and enforce the equitable ownership of the share¬ 
holders in any surplus that may remain after creditors are satisfied. Curran v. Arkansas, 
15 How., 304, 312; Bacon v. Robertson, 18 How., 480; Shields v. Ohio, 95 U. 8., 319; 
Towar v. Hale, 46 Barb., 361; Starke v. Burke, 5 La. Ann., 740; State v. Bailey, 16 Ind., 
46; Lothrop v. Stedman, 42 Conn., 583. 

Where private corporations are created for public purposes, as in the case of railroad 
companies and others in whose behalf the state employs the power of eminent domain, the 
consequences of dissolution may be somewhat different to what they are in other cases. 
Such a corporation will not only have property which it holds as others hold theirs, but 
it will have property obtained and held for the public use, and only capable of being used 
for its purposes under franchises which the state has granted. These franchises on disso* 
lution revert to the state, which may grant them again to the same persons or to others, or 
may do by its own authority whatever the grantees themselves might have done. There 
must, then, in many cases be a great amount of property, such as a railroad right of way 
and track, incapable of being used or made available for the payment of creditors, except 
with the permission of the state and under franchises granted by it. Happily the occasions 
for determining how and to what extent the equities of creditors and stockholders can be 
recognized and protected in such cases have not been numerous, but the following cases 
will be found to contain discussions having some bearing, and will give reference to many 
others. Railroad Co. v. Casey, 26 Penn. St, 287; Holaerman v. Railroad Co., 50 Penn. 
St., 425; Commonwealth v. Essex Co., 13 Gray, 239; Miller v. State, 15 Wall., 478; Shields 
v. Ohio, 95 U. S., 319; Sinking Fund Cases, 99 U. S., 700; Brooklyn Park Commissioners 
v. Armstrong, 45 N. Y., 234; Detroit v. Plank Road Co., 43 Mich., 140; Railroad Co. v. 
People, 67 Ill., 11. 
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OF THE RIGHTS OF THINGS. 


CHAPTER I. 

OF PROPERTY, IN GENERAL. 

The former book of these Commentaries having treated at large of th ejura 
personarum , or such rights and duties as are annexed to the persons of men, 
the objects of our inquiry in this second book will be the Jura rerum y or those 
rights which a man may acquire in and to such external things as are uncon¬ 
nected with his person. These are what the writers on natural law style the 
rights of dominion, or property, concerning the nature and original of which I 
shall first premise a few observations, before I proceed to distribute and con¬ 
sider its several objects. 

♦There is nothing which so generally strikes the imagination, and p*.-, 
engages the affections of mankind, as the right of property ; or that L » 
sole and despotic dominion which one man claims and exercises over the exter¬ 
nal things of the world, in total exclusion of the right of any other individual 
in the universe. And yet there are very few that will give themselves the 
trouble to consider the original and foundation of this right. Pleased as we 
are with the possession, we seem afraid to look back to the means by which it 
was acquired, as if fearful of some defect in our title; or at best we rest satis¬ 
fied with the decision of the laws in our favor, without examining the reason 
or authority upon which those laws have been built. We think it enough that 
our title is derived by the grant of the former proprietor, by descent from our 
ancestors, or by the last will and testament of the dying owner; not caring to 
reflect that (accurately and strictly speaking) there is no foundation in nature 
or in natural law, why a set of words upon parchment should convey the 
dominion of land; why the son should have a right to exclude his fellow crea¬ 
tures from a determinate spot of ground, because his father had done so before 
him: or why the occupier of a particular field or of a jewel, when lying on his 
death-bed, and no longer able to maintain possession, should* be entitled to tell 
the rest of the world which of them should enjoy it after him. These inquiries, 
it must be owned, would be useless and even troublesome in common life. It 
is w r ell if the mass of mankind will obey the laws when made, without scrutin¬ 
izing too nicely into the reasons for making them. But, when law is to be 
considered not only as a matter of practice, but also as a rational science, it 
Vol. I—41 821 



Of Property, nr General. [Book II. 


cannot be improper or useless to examine more deeply the rudiments and 
grounds of these positive constitutions of society. 

In the beginning of the world, we are informed by holy writ, the all-bounti¬ 
ful Creator gave to man “ dominion over all the earth; and over the fish of 
the sea, and over the fowl of the air, and over every living thing that moveth 
*upon the earth.” (a) This is the only trae and solid foundation of 
man’s dominion over external things, whatever airy metaphysical notions 
may have been started by fanciful writers upon this subject. The earth, there¬ 
fore, and all things therein, are the general property of all mankind, exclusive 
of other beings, from the immediate gift of the Creator. And, while the 
earth continued bare of inhabitants, it is reasonable to suppose that all was 
in common among them, and that every one took from the public stock to his 
own use such things as his immediate necessities required. 

These general notions of property were then sufficient to answer all the pur¬ 
poses of human life; and might perhaps still have answered them had it been 
possible for mankind to have remained in a state of primeval simplicity: as 
may be collected from the manners of many American nations when first dis¬ 
covered by the Europeans; and from the ancient method of living among the 
first Europeans themselves, if we may credit either the memorials of them pre¬ 
served in the golden age of the poets, or the uniform accounts given by 
historians of those times, wherein “ erant omnia communia et indivisa omnibus , 
veluti unum cunctis patrimonium esset .” (6) Not that this communion of 
goods seems ever to have been applicable, even in the earliest stages, to aught 
but the $ubsta?ice of the thing; nor could it be extended to the use of it. 
For, by the law of nature and reason, he, who first began to use it, acquired 
therein a kind of transient property, that lasted so long as he was using it, 
and no longer: (c) or, to speak with greater precision, the right of possession 
continued for the same time only that the act of possession lasted. Thus the 
ground was in common, and no part of it was the permanent property of any 
man in particular; yet whoever was in the occupation of any determined spot 
of it, for rest, for shade, or the like, acquired for the time a sort of ownership, 
from which it would have been unjust, and contrary to the law of nature, to 
r * -| have driven him by force: but the instant that he *quitted the use or 
*- J occupation of it, another might seize it, without injustice. Thus also a 
vine or other tree might be said to be in common, as all men were equally 
entitled to its produce; and yet any private individual might gain the sole 
property of the fruit, which he had gathered for his own repast. A doctrine 
well illustrated by Cicero, who compares the world to a great theatre, which 
is common to the public, and yet the place which any man haB taken is for the 
time his own. (c?) 

But when mankind increased in number, craft, and ambition, it became 
necessary to entertain conceptions of more permanent dominion; and to appro¬ 
priate to individuals not the immediate use only, but the very substance of the 
thing to be used. Otherwise innumerable tumults must have arisen, and the 
good order of the world been continually broken and disturbed, while a 
variety of persons were striving who should get the first occupation of the 
same thing, or disputing which of them had actually gained it. As human 
life also grew more and more refined, abundance of conveniences were devised 
to render it more easy, commodious, and agreeable; as, habitations for shelter 
and safety, and raiment for warmth and decency. But no man would be at 
the trouble to provide either, so long as he had only a usufructuary property 
in them, which was to cease the instant that he quitted possession; if, as soon 
as he walked out of his tent, or pulled off his garment, the next stranger who 
came by would have a right to inhabit the one, and to wear the other. In the 
case of habitations in particular, it was natural to observe, that even the brute 

(a) Gen. i, 28. (b) Justin. 1. 43, o. 1. (c) Barbeyr. Puff. L 4, c. 4. 

(d) Quemadmodum theatrum , cum commune tit, recte tamen diet potest, ejut ette eum locum quern 
quisque occuparit . De Fin. L 3, c. 20. 
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creation, to whom everything else was in common, maintained a kind of per¬ 
manent ? property in their dwellings, especially for the protection of their 
young; that the birds of the air had nests, and the beasts of the field had 
caverns, the invasion of which they esteemed a very flagrant injustice, and 
would sacrifice their lives to preserve them. Hence a property was very soon 
established in every man’s house and home-stall; which seem to have been 
originally mere ^temporary huts or movable cabins, suited to the design r *5 1 
of Providence for more speedily peopling the earth, and suited to the L J 
wandering life of their owners, before any extensive property in the soil or 
ground was established. And there can be no doubt, but that movables of 
every kind became sooner appropriated than the permanent substantial soil: 
partly because they were more susceptible of a long occupancy, which might 
be continued for months together without any sensible interruption, and at 
length by usage ripen into an established right; but principally because few 
of Them could°be fit for use, till improved and meliorated by the bodily labour 
of the occupant, which bodily labour, bestowed upon any subject which before 
lay in common to all men, is universally allowed to give the fairest and most 
reasonable title to an exclusive property therein. 

The article of food was a more immediate call, and therefore a more early 
consideration. Such as were not contented with the spontaneous product of 
the earth, sought for a more solid refreshment in the flesh of beasts, which 
they obtained by hunting. But the frequent disappointments incident to that 
method of provision, induced them to gather together such animals as were of 
a more tame and sequacious nature; and to establish a permanent property in 
their flocks and herds in order to sustain themselves in a less precarious 
manner, partly by the milk of the dams, and partly by the flesh of the young. 
The support of these their cattle made the article of water also a very im¬ 
portant point. And therefore the book of Genesis (the most venerable monu¬ 
ment of antiquity, considered merely with a view to history) will furnish us 
with frequent instances of violent contentions concerning wells; the exclusive 
property of which appears to have been established in the first digger or 
occupant, even in such places where the ground and herbage remained yet 
in common. Thus we find Abraham, who was but a sojourner, asserting nis 
right to a well in the country of Ahimelech, and exacting an oath for his 
security, “because he had digged that well.” (e\ And Isaac, *about r -1 
ninety years afterwards, reclaimed this his fathers property; and after J 
much contention with the Philistines, was suffered to enjoy it in peace. ( < f ) 

All this while the soil and pasture of the earth remained still in common as 
before, and open to every occupant: except perhaps in the neighborhood of 
towns, where the necessity of a sole and exclusive property in lands (for the 
sake of agriculture) was earlier felt, and therefore more readily complied with. 
Otherwise, when the multitude of men and cattle had consumed every con¬ 
venience on one spot of ground, it was deemed a natural right to seize upon 
and occupy such other lands as would more easily supply their necessities. 
This practice is still retained among the wild and uncultivated nations that 
have never been formed into civil states, like the Tartars and others in the 
east; where the climate itself, and the boundless extent of their territory, 
conspire to retain them still in the same savage state of vagrant liberty, which 
was universal in the earliest ages; and which, Tacitus informs us, continued 
among the Germans till the decline of the Roman empire, (g) We have alBO 
a striking example of the same kind in tlje history of Abraham and his nephew 
Lot. (A) When their joint substance became so great, that pasture and other 
conveniences grew scarce, the natural consequence was, that a strife arose 
between their servants; so that it was no longer practicable to dwell together. 
This contention Abraham thus endeavoured to compose: “Let there he no 

(e) Gen. xxl 80. (/) Gen. xiri, 15, 18, Ac. 

ya) Colvnt discreti et diver ti; ut font, ut campus, t U nemus placuit. Dt mor. Qer. 10. 

0k) Gen. c. xiii. 
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strife I pray thee, between thee and me. Is not the whole land before thee? 
Separate thyself, I pray thee, from me. If thou wilt take the left hand, then 
I will go to the right; or if thou depart to the right hand, then I will go to 
the left,” This plainly implies an acknowledged right, in either, to occupy 
whatever ground he pleased, that was not preoccupied by other tribes. u And 
Lot lifted up his eyes, and beheld all the plain of Jordan, that it was well 
watered everywhere, even as the garden of the Lord. Then Lot chose him 
all the plain of Jordan, and journeyed east; and Abraham dwelt in the land of 
Canaan.” 

[-*^1 *Upon the same principle was founded the right of migration, or send- 
-* ing colonies to find out new habitations, when the mother country was 
overcharged with inhabitants; which was practised as well by the Phoenicians 
and Greeks, as the Germans, Scythians, and other northern people. And, so 
long as it was confined to the stocking and cultivation of desert, uninhabited 
countries, it kept strictly within the limits of the law of nature. But how far 
the seizing on countries already peopled, and driving out or massacring the 
innocent and defenceless natives, merely because they differed from their in¬ 
vaders in language, in religion, in customs, in government, or in colour; how 
far such a conduct was consonant to nature, to reason, or to Christianity, de¬ 
served well to be considered by those, who have rendered their names immortal 
by thus civilizing mankind. 

As the world by degrees grew more populous, it daily became more difficult 
to find out new spots to inhabit, without encroaching upon former occupants; 
and by constantly occuping the same individual spot, the fruits of the earth 
were consumed, and its spontaneous produce destroyed, without any provision 
for a future supply or succession. It therefore became necessary 4 to pursue some 
regular method of providing a constant subsistence; and this necessity produced, 
or at least promoted and encouraged, the art of agriculture. And the art of 
agriculture, by a regular connexion and consequence, introduced and established 
the idea of a more permanent property in the soil than had hitherto been re¬ 
ceived and adopted. It was clear that the earth would not produce her fruits 
in sufficient quantities, without the assistance of tillage: but who would be at 
the pains of tilling it, if another might watch an opportunity to seize upon 
and enjoy the product of his industry, art, and labor? Had not therefore a 
separate property in lands, as well as movables, been vested in some individuals, 
the world must have continued a forest, and men have been mere animals of 
prey; which, according to some philosophers, is the genuine state of nature. 
f*fll *Whereas now (so graciously has Providence interwoven our duty and 
L -* our happiness together) the result of this very necessity has been the en¬ 
nobling of the human species, by giving it opportunities of improving its 
rational faculties, as well as of exerting its natural . Necessity begat property: 
and in order to insure that property, recourse was had to civil society, which 
brought along with it a long train of inseparable concomitants: states, govern¬ 
ment, laws, punishments, and the public exercise of religious duties. Thus 
connected together, it was found that a part only of society was sufficient to 
provide, by their manual labour, for the necessary subsistence of all; and 
leisure was given to others to cultivate the human mind, to invent useful arts, 
and to lay the foundations of science. 

The only question remaining is, how this property became actually vested: 
or what it is that gave a man an exclusive right to retain in a permanent man¬ 
ner that specific land, which before belonged generally to every body, but 
particularly to nobody. And, as we before observed that occupancy gave the 
right to the temporary use of the soil, so it is agreed upon all hands, that occu- , 
pancy gave also the original right to the permanent property in the substance 
of the earth itself: which excludes every one else but the owner from the use of 
it. There is indeed some difference among the writers on natural law, con¬ 
cerning the reason why occupancy should convey this right, and invest one 
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with this absolute property: Grotius and Puffondorf insisting that this right of' 
occupancy is founded on a tacit and implied assent of all mankind, that the first 
occupant should become the owner; and Barbeyrac, Titius, Mr. Locke, and others 
holding, that there is no such implied assent, neitheris it necessary that there 
should be; for that the very act of occupancy, alone, being a degree of bodily 
labour, is from a principle of natural justice, without any consent or compact, 
sufficient of itself to gain a title. A dispute that savours too much of nice and 
scholastic refinement. However, both sides agree in this, that occupancy is 
the thing by which the title was in fact originally gained; every man seizing 
to his own continued *use such spots of ground as he found most agree- r* g -| 
able to bis own convenience, provided he found them unoccupied by *- J 
any one else. 

Property, both in lands and movables, being thus originally acquired by the 
first taker’ which taking amounts to a declaration that he intends to appropri¬ 
ate the thing to his own use, it remains in him, by the principles of universal 
law, till such time as he does some other act which shews an intention to 
abandon it; for then it becomes, naturally speaking, publici juris once more, 
and is liable to be again appropriated by the next occupant. So, if one is pos¬ 
sessed of a jewel, and casts it into the sea or a public highway, this is such an 
express dereliction, that a property will be vested in the first fortunate finder 
that will seize it to his own use. But if he hides it privately in the earth or 
other secret place, and it is discovered, the finder acquires no property therein; 
for the owner hath not by this act declared any intention to abandon it, but 
rather the contrary: and if he loses or drops it by accident, it cannot be col¬ 
lected from thence, that he designed to quit the possession; and therefore in 
such a case the property still remains in the loser, who may claim it again of 
the finder. And this we may remember, is the doctrine of the law of England, 
with relation to treasure trove, (i) 

But this method of one man’s abandoning his property, and another seizing 
the vacant possession, however well founded in theory, could not long subsist 
in fact. It was calculated merely for the rudiments of civil society, and neces¬ 
sarily ceased among the complicated interests and artificial refinements of 
polite and established governments. In these it was found, that what became 
inconvenient or useless to one man, was highly convenient and useful to another; 
who was ready to give in exchange for it some equivalent, that was equally 
desirable to the former proprietor. Thus mutual convenience introduced com¬ 
mercial traffic, and the reciprocal transfer of property by sale, grant, or convey¬ 
ance: which *may be considered either as a continuance of the original r*, 0 -i 
possession which the first occupant had: or as an abandoning of the L J 
thing by the present owner, and an immediate successive occupancy of the 
same by the new proprietor. The voluntary dereliction of the owner, and 
delivering the possession to another individual, amount to a transfer of the 
property: the proprietor declaring his intention no longer to occupy the thing 
himself, but that his own right of occupancy shall be vested in the new 
acquirer. Or, taken in the other light, if I agree to part with an acre of my 
land to Titius, the deed of conveyance is an evidence of my intending to 
abandon the property: and Titius, being the only or first man acquainted with 
such my intention, immediately steps in and seizes the vacant possession: thus 
the consent expressed by the conveyance gives Titius a good right against me; 
and possession, or occupancy, confirms that right against all the world besides. 

The most universal and effectual way of abandoning property, is by the 
death of the occupant: when, both the actual possession and intention of keep¬ 
ing' possession ceasing, the property which is founded upon such possession 
and intention ought also to cease of course. For, naturally speaking, the 
instant a man ceases to be, he ceases to have any dominion: else if he had a 
right to dispose of his acquisitions one moment beyond his life, he would also 

(0 See book I, p. 295. 
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have aright to direct their disposal for a million of ages after him: which 
would be highly absurd and inconvenient. All property must therefore cease 
upon death, considering men as absolute individuals, and unconnected with 
civil society: for, then, by the principles before established, the next immedi¬ 
ate occupant would acquire a right in all that the deceased possessed. But as, 
under civilized governments which are calculated for the peace of mankind, 
such a constitution would be productive of endless disturbances, the universal 
law of almost every nation (which is a kind of secondary law of nature) has 
either given the dying person a power of continuing his property, by disposing 
of his possessions by will; or, in case he neglects to dispose of it, or is not 
r*lll P ermitte( ^ ma ke any disposition *at all, the municipal law of the 
L J country then steps in, and declares who shall be the successor, represen¬ 
tative, or heir of the deceased; that is, who alone shall have a right to enter 
upon this vacant possession, in order to avoid that confusion which its becom¬ 
ing again common would occasion. (A) And farther, in case no testament be 
permitted by the law, or none be made, and no heir can be found so qualified 
as the law requires, still, to prevent the robust title of occupancy from again 
taking place, the doctrine of escheats is adopted in almost every country; 
whereby the sovereign of the state, and those who claim under his authority, 
are the ultimate heirs, and succeed to those inheritances to which no other 
title can be formed. 

The right of inheritance, or descent to the children and relations of the 
deceased seems to have been allowed much earlier than the right of devising 
by testament. We are apt to conceive at first view that it has nature on its 
side; yet we often mistake for nature what we find established by long and 
inveterate custom. It is certainly a wise and effectual, but clearly a political, 
establishment; since the permanent right of property, vested in the ancestor 
himself, was no natural , but merely a civil right. It is true, that the trans¬ 
mission of one’s possessions to posterity has an evident tendency to make a 
man a good citizen and a useful member of society: it sets the passions on the 
side of duty, and prompts a man to deserve well of the public, when he is 
sure that the reward of his services will not die with himself, but be trans¬ 
mitted to those with whom he is connected by the dearest and most tender 
affections. Yet, reasonable as this foundation of the right of inheritance may 
seem, it is probable that its immediate original arose not from speculations 
altogether so delicate and refined, and, if not from fortuitous circumstances, 
at least from a plainer and more simple principle. A man’s children or nearest 
r£i o*i relations are usually about him on his *death-bed, and are the earliest 
L -I witnesses of his decease. They become therefore generally the next 
immediate occupants, till at length in process of time this frequent usage 
ripened into general law. And therefore, also, in the earliest ages, on failure 
of children, a man’s servants born under his roof were allowed to be his heirs; 
being immediately on the spot when he died. For, we find the old patriarch 
Abraham expressly declaring, that u since God had given him no seed, his 
steward Eliezer, one born in his house, was his heir.” (/) 

While property continued only for life, testaments were useless and unknown: 
and, when it became inheritable, the inheritance was long indefeasible, and the 
children or heirs at law were incapable of exclusion by will. Till at length it 
was found, that so strict a rule of inheritance made heirs disobedient and head¬ 
strong, defrauded creditors of their just debts, and prevented many provident 
fathers from dividing or charging their estates, as the exigence of their fami¬ 
lies required. This introduced pretty generally the right of disposing of one’s 
property, or a part of it, by testament; that is, by written or oral instructions, 
properly witnessed and authenticated, according to the pleasure of the deceased, 

(k) It is principally to prevent any vacancy of possession, that the civil law considers father and son 
as one person ; so that upon the death of either, the inheritance does not so properly descend, as con¬ 
tinue in the hands of the survivor. Ff. 28, 2,11. 

(l) Gen. xv, 3. 
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which wo therefore emphatically style his will. This was established in some 
countries much later than in others. With us in England, till modern times, a 
man could only dispose of one-third of his movables from his wife and chil¬ 
dren; and, in general, no will was permitted of lands till the reign of Henry 
the Eighth; and then only of a certain portion: for it was not till after the 
restoration that the power of devising real property became so universal as at 
present. 

Wills, therefore, and testaments, rights of inheritance and successions are 
all of them creatures of the civil or municipal laws, and accordingly are in all 
respects regulated by them; every distinct country having different ceremonies 
and requisites to make a testament completely valid; neither does any thing 
vary more than the right of inheritance under different *national estab- r^ioi 
lishraents. In England, particularly, this diversity is carried to such a *- * 

length, as if it had been meant to point out the power of the laws in regu¬ 
lating the succession to property, and how futile every claim must be, that has 
not its foundation in the positive rules of the state. In personal estates the 
father may succeed to his children; in landed property he never can be their 
immediate heir by any the remotest possibility: (1) in general only the eldest 
son, in some places only the youngest, in others all the sons together, have a 
right to succeed to the inheritance: in real estates males are preferred to 
females, and the eldest male will usually exclude the rest; in the division of 
personal estates, the females of equal degree are admitted together with the 
males, and no right of primogeniture is allowed. 

This one consideration may help to remove the scruples of many well-mean¬ 
ing persons, who set up a mistaken conscience in opposition to the rules of law. 
If a man disinherits his son, by a will duly executed, and leaves his estate to a 
stranger, there are many who consider this proceeding as contrary to natural 
justice; while others so scrupulously adhere to the supposed intention of the 
dead, that, if a will of lands be attested by only tioo witnesses, instead of three , 
which the law requires, they are apt to imagine that the heir is bound in con¬ 
science to relinquish his title to the devisee. But both of them certainly pro¬ 
ceed upon very erroneous principles, as if, on the one hand, the son had by 
nature a right to succeed to his father’s lands; or, as if, on the other hand, the 
owner was by nature entitled to direct the succession of his property after his 
own decease. Whereas, the law of nature suggests, that, on the death of the 
possessor, the estate should again become common, and be open to the next 
occupant, unless otherwise ordered for the sake of civil peace by the positive 
law of society. The positive law of society, which is with us the municipal 
law of England, directs it to vest in such person as the last proprietor shall, 
by will, attended with certain requisites, appoint; and, in defect of such ap¬ 
pointment, to go to some particular person, who, from the result *of r* 14 i 
certain local constitutions, appears to be the heir at law. Hence it fol- *- -* 

lows, that, where the appointment is regularly made, there cannot be a shadow 
of right in any one but the person appointed; and, where the necessary requi¬ 
sites are omitted, the right of the heir is equally strong, and built upon as 
solid, a foundation, as the right of the devisee would have been, supposing such 
requisites were observed. 

But, after all, there are some few things, which, notwithstanding the general 
introduction and continuance of property, must still unavoidably remain in 
common; being such wherein nothing but an usufructuary property is capable 
ot being had; and, therefore, they still belong to the first occupant, during the 


(1) That is, as father % he could not be such heir; but he might nevertheless sustain such 
relation to the child in a collateral way as to entitle him to the inheritance. 

. And since the statute 3 and 4 William IV. c. 106, the lineal ancestor ma} f be heir to his 
issue in preference to collaterals, where there is a failure of lineal descendants. Similar 
statutes exist in the United States. 
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time he holds possession of them, and no longer. Such (among others) are the 
elements of light, air and water; which a man may occupy by means of his 
windows, his gardens, his mills, and other conveniences: such, also, are the 
generality of those animals which are said to b e fierce natures, or of a wild and 
untameable disposition; which any man may seize upon and keep for his own 
use or pleasure. All these things, so long as they remain in possession, every 
man has a right to enjoy without disturbance; but, if once they escape from 
his custody, or he voluntarily abandons the use of them, they return to the 
common stock, and any man else has an equal right to seize and enjoy them 
afterwards. 

Again; there are other things in which a permanent property may subsist, 
not only as to the temporary use, but also the solid substance; and which yet 
would be frequently found without a proprietor, had not the wisdom of the 
law provided a remedy to obviate this inconvenience. Such are forests and 
other waste grounds, which were omitted to be appropriated in the general 
distribution of lands; such, also, are wrecks, estrays, and that species of wild 
animals which the arbitrary constitutions of positive law have distinguished 
from the rest by the well-known appellation of game. With regard to these 
P*, 1 and some, others, as disturbances and quarrels *would frequently arise 
J among individuals, contending about the acquisition of this species of 
property by first occupancy, the law has therefore wisely cut up the root of dis¬ 
sension by vesting the things themselves in the sovereign of the state; or else 
in his representatives appointed and authorized by him, being usually the lords 
of manors. And thus the legislature of England has universally promoted the 
grand ends of civil society, the peace and security of individuals, by steadily 
pursuing that wise and orderly maxim of assigning to every thing capable of 
ownership a legal and determinate owner. 


CHAPTER II. 

OF REAL PROPERTY; AND, FIRST, OF CORPOREAL 

HEREDITAMENTS. 

Thb objects of dominion or property are things, as contradistinguished from 
persons ; and things are, by the law of England, distributed into two kinds; 
things real and things personal. Things real are such as are permanent, fixed 
and immovable, which cannot be carried out of their place; as lands and tene¬ 
ments: things 'personal are goods, money, and all other movables; which may 
attend the owners person wherever he thinks proper to go. (1) 

In treating of things real , let us consider, first , their several sorts or kinds: 
secondly , the tenures by which they may be holden; thirdly , the estates which 
may be had in them; and fourthly , the title to them, and the manner of acquir¬ 
ing and losing it. 

(1) The reader will he careful to note here that the learned commentator is speaking of 
things real, and not of the estate or interest which one may have in those tilings. We shall 
see hereafter that an estate in the most permanent species of property may be of such char¬ 
acter and duration, that the law does not regard it as real property, but classifies it for 
most purposes, as respects its control, assignment, and transmission on the death of the 
owner, with things personal. Nevertheless, when such estates exist, there is always a 
higher estate in the same things real, vested in some other person, and which is designated 
as real estate. The nature of the thing itself, therefore, does not determine the character 
of any particular estate that may exist in it, whether real or personal, hut the extent and 
duration of the estate; as will be hereafter explained. 
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First, with regard to their several sorts or kinds, things real are usually said 
to consist in lands, tenements or hereditaments. Land comprehends all things 
of a permanent substantial nature; being a word of a very extensive significa¬ 
tion, as will presently appear more at large. Tenement is a word of still 
greater extent, and though, in its vulgar *acceptation, it is only applied 
to houses and other buildings, yet, in its original, proper and legal *- ■* 

sense, it signifies every thing that may be holden , provided it be of a perma¬ 
nent nature; whether it be of a substantial and sensible, or of an unsubstantial, 
ideal kind. Thus, liberum tenementum , frank tenement, or freehold, is applic¬ 
able not only to lands and other solid objects, but also to offices, rents, com¬ 
mons, and the like: (a) and, as lands and houses are tenements,so is an advow- 
son a tenement; and a franchise, an office, a right of common, a peerage, or 
other property of the like unsubstantial kind, are all of them, legally speaking, 
tenements. (4) But an hereditament y says Sir Edward Coke, (c) is by much 
the largest and most comprehensive expression; for it includes not only lands 
and tenements, but whatsoever may be inherited , be it corporeal or incorporeal, 
real, personal or mixed. Thus, an heir-loom, or implement of furniture which, 
by custom, descends to the heir, together with a house, is neither land nor 
tenement, but a mere movable; yet being inheritable, is comprised under the 
general word hereditament: and so a condition, the benefit of which may 
descend to a man from his ancestor, is also an hereditament, (d) (2) 

Hereditaments, then, to use the largest expression, are of two kinds, corpo¬ 
real and incorporeal. Corporeal consist of such as affect the senses; such as 
may be seen and handled by the body: incorporeal are not the object of sensa¬ 
tion, can neither be seen nor handled, are creatures of the mind, and exist only 
in contemplation. 

Corporeal hereditaments consist wholly of substantial and permanent 
objects; all which may be comprehended under the general denomination of 
laud only. For land } says Sir Edward Coke, ( e ) comprehendeth, in its legal 
signification, any ground, soil or earth whatsoever; as arable, meadows, pas¬ 
tures, woods, moors, waters, marshes, furzes and heath. *It legally 
includeth, also, all castles, houses and other buildings: for they consist 
saith he, of two things; land y which is the foundation, and structure thereupon; 
so that, if I convey the land or ground, the structure or building passeth there¬ 
with. It is observable that water is here mentioned as a species of land, which 
may seem a kind of solecism; but such is the language of the law: and there¬ 
fore I cannot bring an action to recover possession of a pool or other piece of 
water by the name of water only; either by calculating its capacity, as, for so 
many cubical yards, or, by superficial measure, for twenty acres of water; or 
by general description as for a pond, a watercourse, or a rivulet; but I must 
bring my action for the land that lies at the bottom, and must call it twenty 
acres of land covered with water . ( f ) (3) For water is a movable, wandering 

(a) Co. Litt 6. (6) Ibid. 19, 20. (c) 1 Inst. 8. (<i) 8 Rep. 2. (e) 1 Inst. 4. (/) Brownl. 142. 



(2) As to the conditions here intended, see post, Ch. X. 

(3) The grant of a stream of water eo nomine , will not pass the land over which the 

water runs; Jackson v. Halstead, 5 Cow., 210; Egremont v. Williams, 11 Q. B., 701; 
the grant of a parcel of land, on the other hand, passes the property in a stream of water 
which runs over it, as much as it does the property in the stones upon the surface. Buck¬ 
ingham v. Smith, 10 Ohio, 288; Brown v. Kennedy, 5 H. & J., 195; Canal Commissioners 
v. People, 5 Wend., 423; Elliott v. Fitchburg R. R. Co., 10 Cush., 193. One who owns 
land on both sides of a stream owns the whole bed. If he is bounded upon it, he owns to 
the thread of the stream. Hatch v. Dwight, 17 Mass., 289; Mead v. Haynes, 3 Rand. 33- 
Morrison v Keen, 3 Greenl., 474; Middleton v. Pritchard, 3 Scam., 510: Jones v. Soulard,’ 
qb oi?' Fletcher v. Phelps, 28 Vt., 257; Stolp v. Hoyt, 44 III., 219; Berry v. Snyder, 
d tfush rmma fade, every proprietor on each bank of a river is entitled to the land 

C w &ter to the middle thread of the stream, or. as is commonly expressed, usque 

aajuum aqiuB. In virtue of this ownership he has a right to the use of the water flowing 
over it, in it£ natural current, without diminution or obstruction. But strictly speaking he 
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thing, and must oi necessity continue common by the law of nature; so that I 
can only have a temporary, transient, usufructuary property therein; where¬ 
fore, if a body of water runs out of my pond into another man’s, I have no 
right to reclaim it. But the land which that water covers is permanent, fixed 
and immovable; and therefore, in this, I may have a certain substantial prop¬ 
erty; of which the law will take notice, and not of the other. 

Land hath also, in its legal signification, an indefinite extent, upwards as 
well as downwards. Cujus est solum , ejus est usque ad coelum y is the maxim of 
the law; upwards, therefore no man may erect any building, or the like to 
overhang another’s land: and downwards, whatever is in a direct line, between 
the surface of any land and the centre of the earth, belongs to the owner of 
the surface; as is every day’s experience in the mining countries. So that the 
word u land” includes not only the face of the earth, but every thing under it, 
or over it. And therefore, if a man grants all his lands, he grants thereby all 
his mines of metal and other fossils, his woods, his waters, and his houses, as 
well as his fields and meadows. Not but the particular names of the things 
are *equally sufficient to pass them, except in the instance of water; by 
a grant of which, nothing passes but a right of fishing: (g) (4) but the 
capital distinction is this, that by the name of a castle, messuage, toft, croft, 
or the like, (5) nothing else will pass, except what falls with the utmost pro¬ 
priety under the term made use of; but by the name of land, which is nomen 
generali$simu?7i y every thing terrestrial will pass. ( h ) (6) 



( g ) Co. Litt. 4. 


(h) Co. Litt. 4, 5,6. 


has no property in the water itself, but a simple use of it while it passes along. The con¬ 
sequence of this priuciple is, that no proprietor has a right to use the stream to the preju¬ 
dice of another. This is a necessary result of the perfect equality of right among all the 
proprietors of that which is common to all. Story, J., in Tyler v. Wilkinson, 4 Mason, 
400; Beissell v. Sholl, 4 Dali., 211; Ingraham v. Hutchinson, 2 Conn., 584; Hendricks v. 
Johnson, 6 Port., 472; Omelvany v. Jaggers, 2 Hill (S. C.), 634; Elliott v. Fitchburg R. R. 
Co., 10 Cush., 193; Tilloteon v. Smith, 32 N. H., 94. 

Where parties are owners of adjoining premises bpunded upon a river, and the division 
line between them does not strike the river at right angles, it is extended to the centre thread 
of the stream, not in the same direction, but in a line at right angles to the general direc¬ 
tion of the river at that point. See Wonson v. Wonson, 14 Allen, 71; Clark v. Campau, 
19 Mich., and cases cited. 

(4) A grant of water not only carries a right of fishery, but also the right to make use of 
the water for industrial and other proper purposes, such as the irrigation of land, the 
operation of machinery, the supply of fountains, etc. The whole water of the stream a9 it 
flows may be granted generally, or the grant may be restricted to some specified portion 
thereof; as, for example, what will flow through an openiiiir of a defined size, and under a 
specified head. The grant will carry by implication an easement in the land of the grantor, 
if the easement be essential to its enjoyment. 

(5) By the grant of a house, the land on which the house stands will pass also: Allen v. 
Scott, 21 Pick., 25; Webster v. Potter, 105 Mass., 414; Wool man v. Smith, 53 Me., 79; 
Whitney v. Oluey, 3 Mason, 280; and no doubt whatever is within the curtilage where that 
is the manifest intent. Partridge v. Strange, Plowd., 85. 

(6) A grant of laud, 44 with all profits and commodities belonging to the same," will cany 
a ferry. Regina v. Railway Co., 14 Q. B., 25. 

It is customary to include in a grant of land “all the appurtenances." 

Appurtenances are defined in the Roman law as such things as stand in actual relation to 
another thing for the purpose of continually serving it, without being so connected with it 
as to appear a part thereof. Mackcldy's Roman Law, § 166. The use of the word ap¬ 
purtenances in the granting part of a deed will not pass corporeal real property, but only 
incorporeal easements, or rights and privileges. Otis v. Smith, 9 Pick., 293; Helme v. 
Guy, 2 Murph. (N. C.), 341; Burke v. Nichols, 2 Keyes, 670. An appurtenance should 
be inferior to the thing granted, but of the same nature. Therefore, land can not be ap¬ 
purtenant to land, and a conveyance of land bounded by the fine of an adjoining highway 
will pass no title to the soil over which the highway passes. Harris v. Elliott, 10 Pet.. 25; 
Leonard v. White, 7 Mass., 6; Cole v. Haynes, 22 Vt., 588; but it will give to the grantee 
a perpetual right of way as an appurtenance. Stetson v. Dow, 16 Gray, 372; Huttemeier 
v. Albro, 18 N. Y., 48; Cox v. James, 45 N. Y., 557; Dubuque v. Maloney, 9 Iowa, 450; 
Breed v. Cunningham, 2 Cal., 361. As a general rule a grant of land carries with it as ap- 
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CHAPTER III. 

OF INCORPOREAL HEREDITAMENTS. 

An incorporeal hereditament is a right issuing out of a thing corporate 
(whether real or personal) or concerning, or annexed to, or exercisable within, 
the same, (a) (1) It is not the thing corporate itself, which may consist in 
lands, houses, jewels, or the like; but something collateral thereto, as a rent 
issuing out of those lands or houses, or an office relating to those jewels. In 

(o) Co. Litt 19, 20. 


purtenances all apparent benefits and easements that are incident to it and necessary to its 
beneficial enjoyment, and which the grantor had full power to convey; and they pass 
whether acquired by grant, or prescription, or as originally incident to the estate. Wet- 
more v. White, 2 Cai. Cas., 87; S. C., 2 Am. Dec., <323; Pettee v. Hawes, 13 Pick., 323; 
Gurney v. Ford, 2 Allen, 576; Philbrick v. Ewing, 97 Mass., 133; Thompson v. Banks, 43 
N. H.. 540; Seavey v. Jones, 43 N. H., 441. But extinct easements will not pass, and 
easements merged by uniting the two estates will not be re-established by the conveyance 
of the former dominant tenement “and appurtenances. M Barlow v. Rhodes, 1 C. & M., 
439; Plant v, James, 5. B. & Ad., 791; Pope v. O’Hara, 48 N. Y., 446; Parsons v. Johnson, 
68 N. Y., 62. Nor will those having no legal existence, though used de facto , pass under a 
grant “ with appurtenances. M Huttemeier v. Albro, 18 N. Y., 50. Where, however, one 
portion of an estate has been used for the benefit of another person, if the use would con¬ 
stitute an apparent continuous easement, it would pass upon the conveyance of the domi¬ 
nant portion as an appurtenance. But non-apparent and non-continuous quasi easements 
will not pass unless the language of the conveyance is sufficient to create an easement de 
noro. Lampman v. Milks, 21 N. Y., 505; Parsons v. Johnston, 68 N. Y., 62; Fetters v. 
Humphreys, 19 N. J. Eq , 471; Gillis v. Nelson, 16 La Ann., 275; Central R R v. Hills, 
23 Vt., 681; Langley v. Hammond, L. R, 3 Exch., 161. 

A grant of mill and appurtenances carries with it the head of water by which the mill 
is run. Rackley v. Sprague, 17 Me., 281; Bliss v. Kennedy, 43 Ill., 6 7. Also all water 
rights and privileges used with and incident to it. Pickering v. Stapler, 5 S. & R., 107; 
Btrickler v. Todd, 10 S. & R., 63; New Ipswich Factory v. Batchelder, 3 N. H., 190; 
Hathorn v. Stinson, 10 Me., 224; Perrin v. Garfield, 37 Vt. f 304. Where the conveyance is 
by metes and bounds, rights and ways not indued within the metes and bounds, may pass: 
e. g., a dam or reservoir for the use of water power. Swartz v. Swartz, 4 Penn. St., 353; 
Neaderhouser v. State, 28 Ind., 257. But in such cases the appurtenances must be annexed 
to the granted premises by a legal or natural necessity. Grant v. Chase, 17 Mass., 443; Brace 
v. Yale, 4 Allen, 393; See Yoorhies v. Burchard, 55 N. Y. f 98; Simmons v. Cloonan, 81 N. 
Y., 557. They must be attached to the land as a matter of right. McDonald v. 
Lindall, 3 Rawle, 492; Philbrick v. Ewing, 97 Mass., 133; Parker v. Bennett, 11 Allen, 388; 
Green v. Collins, 86 N. Y., 246. They must be open and visible, and within the actual or 
presumed knowledge of the grantor. Tabor v. Bradley, 18 N. Y., 109; Simmons v. Cloonan, 
81 N. Y., 557. A servitude in one parcel does not become appurtenant to another parcel 
granted in the same deed, unless designed to be enjoyed with it. Grubb v. Guilford, 4 
Watts, 223. See Pierce v. Keator, 70 N. Y. f 419. A right to rent not yet payable, will 
pass as an appurtenance: Van Wagner v. Nostrand, 19Iowa, 422; but not rents overdue: 
Winslow v. Rand, 29 Me., 862. 

The word appurtenances is not necessary to convey rights that actually are such, for they 
pass as incident to the land, whether that term is employed or not. U. S. v. Appleton, 1 
Sumner, 492; Blaines v. Chambers, 1 8. & R., 169; Tourtelot v. Phelps, 4 Gray, 370; Crit¬ 
tenden v. Field, 8 Gray, 621; Hapgood v. Brown, 102 Mass., 451; Maddox v. Goddard, 15 
Me.. 218; Blake v. Clarke, 6 Me., 436; Farrer v. Cooper, 34 Me., 394; Spaulding v. Abbot, 
55 N. H., 423; Riddell v. Littlefield, 53 N. H., 503. The words with the appurtenances can 
not affect the rights of the parties, or enlarge the scope of the deed. Manning v. Smith, 6 
Conn., 289; Morgan v. Mason, 20 Ohio, 401; Atkins v. Bordman, 2 Met., 457; Green v. 
Collins, 86 N. Y., 246; Kay v. Oxley, L. R, 10 Q. B., 360. 

(1) It is not always the case that an incorporeal hereditament issues out of, or concerns, or 
is annexed to or exercisable within a thing corporate; and this definition is therefore inacu- 
rate. An incorporeal hereditament contrasts with a corporeal in not being perceptible to 
the senses; and any intangible right which is capable of being inherited is an incorporeal 
hereditament, though it may exist wholly independent of any corporeal property whatso- 
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hliort, as the logicians speak, corporeal hereditaments are the substance, which 
may be always seen, always handled; incorporeal hereditaments are but a sort 
of accidents, which inhere in and are supported by that substance; and may 
belong, or may not belong to it, without any visible alteration therein. Their 
existence is merely in idea and abstracted contemplation; though their effects 
and profits may be frequently objects of our bodily senses. And indeed, if 
we would fix a clear notion of an incorporeal hereditament, we must be careful 
not to confound together the profits produced, and the thing, or hereditament, 
which produces them. An annuity, for instance, is an incorporeal heredita¬ 
ment; for though the money, which is the fruit or product of this annuity, is 
doubtless of a corporeal nature, yet the annuity itself which produces that 
money, is a thing invisible, has only a mental existence, and cannot be delivered 
1*2 ll over ^ rom hand to hand. So tithes, if we consider the *produce of 
-* them, as the tenth sheaf or tenth lamb, seem to be completely corporeal; 
yet they are indeed incorporeal hereditaments; for they being merely a con¬ 
tingent springing right, collateral to or issuing out of lands, can never be the 
object of sense; that casual share of the annual increase is not, till severed, 
capable of being shown to the eye, nor of being delivered into bodily posses¬ 
sion. 

Incorporeal hereditaments are principally of ten sorts: advowsons, tithes, 
commons, ways, offices, dignities, franchises, corodies or pensions, annuities and 
rents. 

I, Advowson is the right of presentation to a church, or ecclesiastical bene¬ 
fice. Advowson, cidvocatio> signifies in clientelam recipert, the taking into pro¬ 
tection, and therefore is synonymous with patronage, patronatus : and he who 
has the right of advowson is called the patron of the church. For, when lords of 
manors first built churches on their own demesnes, and appointed the tithes of 
those manors to be paid to the officiating ministers, which before were given 
to the clergy in common (from whence, as was formerly mentioned, (6) arose 
the division of parishes), the lord who thus built a church, and endowed it 
with glebe or land, had of common right a power annexed of nominating such 
minister as he pleased (provided he were canonically qualified) to officiate in 
that church, of which he was the founder, endower, maintainer, or, in one 
word, the patron, (c) 

This instance of an advowson will completely illustrate the nature of an 
incorporeal hereditament. It is not itself the bodily possession of the church 
and its appendages; but it is a right to give some other mail a title to such 
bodily possession. The advowson is the object of neither the sight, nor the 
touch ; and yet it perpetually exists in the mind’s eye, and in contemplation 
of law. It cannot be delivered from man to man by any visible bodily trans* 
fer, nor can corporeal possession be *had of it. If the patron takes cor- 
*- J poreal possession of the church, the church-yard, the glebe, or the like, 
he intrudes on another man’s property ; for to these the parson has an exclu¬ 
sive right. The patronage can therefore be only conveyed by operation of 
law, by verbal grant, either oral or written, which is a kind of invisible mental 
transfer : and being so vested it lies dormant and unnoticed, till occasion calls 
it forth : when it produces a visible corporeal fruit, by entitling some clerk, 
whom the patron shall please to nominate, to enter, and receive bodily posses¬ 
sion of the lands and tenements of the church. 

Advowsons are either advowsons appendant^ or advowsons in gross. Lords 
of manors being originally the only founders, and of course the only patrons, of 
churches, (d) the right of patronage or presentation, so long as it continues 
annexed to the possession of the manor, as some have done from the foundation 
of the church to this day, is called an advowson appendant: (e) and it will 

(6) Book I. page 112. , , ^ 

(c) This original of the jus patronatus , by building and endowing the church, appears also to hare been 
allowed In the Roman empire. Nov. 20, t. 12, c. 2. Nov. 118, o. 28. 

(d) Co. Utt. 119. (e) Ibid . 121. 
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pass, or be conveyed, together with the manor, as incident and appendant 
thereto, bv a grant of the manor only, without adding any other words. (/*) 
But where the property of the advowson has been once separated from the 
property of the manor by legal conveyance, it is called an advowson in gross, 
or at large, and never can be appendant any more; but it is for the future 
annexed to the person of its owner, and not to his manor or lands, (g) 

Advowsons are also either presentative, collative, or donative. (A) An advow¬ 
son preventative is where the patron hath a right of presentation to the bishop 
or ordinary, and moreover to demand of him to institute his clerk, if he finds 
him canonically qualified ; and this is the most usual advowson. An advow¬ 
son coUative is where the bishop and patron are one and the same person : in 
which case the bishop cannot present to himself; but he does, by the one act 
of collation, or *conferring the benefice, the whole that is done in com- pool 
mon cases, by both presentation and institution. An advowson dona - L J 
five is when the king, or any subject by his license, doth found a church or 
chapel, and ordains that it shall be merely in the gift or disposal of the patron, 
Bubject to his visitation only, and not to that of the ordinary ; and vested 
absolutely in the clerk by the patron’s deed of donation, without presentation, 
institution, or induction, (£) This is said to have been anciently the only way 
of conferring ecclesiastical benefices in England ; the method of institution by 
the bishop not being established more early than the time of Archbishop 
Becket in the reign of Henry II. (A) And therefore though Pope Alexander 
III, ( l ) in a letter to Becket, severely inveighs against a prava consuetudo as 
he calls it, of investiture conferred by the patron only, this however shows 
what was then the common usage. Others contend that the claim of the 
bishops to institution is as old as the first planting of Christianity in this 
Island ; and in proof of it they allege a letter from the English nobility to the 
pope in the reign of Henry the Third, recorded by Matthew Paris, (fti) which 
Bpeaks of presentation to the bishop as a thing immemorial. The truth seems 
to be, that, where the benefice was to be conferred on a mere layman, he was 
first presented to the bishop in order to receive ordination, who was at liberty 
to examine and refuse him : but where the clerk was already in orders, the 
living was usually vested in him by the sole donation of the patron ; till about 
the middle of the twelfth century, when the pope and his bishops endeavoured 
to introduce a kind of feudal dominion over ecclesiastical benefices, and in 
consequence of that, began to claim and exercise the right of institution uni¬ 
versally as a species of spiritual investiture. 

However this may be, if, as the law now stands, the true patron once waives 
this privilege of donation, and presents to the bishop, and his clerk is admit¬ 
ted and instituted, the *advowson is now become forever presentative, 
and shall never be donative any more, (ft) For these exceptions to L J 
general rules, and common right, are ever looked upon by the law in an unfav¬ 
orable view, and construed as strictly as possible. If therefore the patron, in 
whom such peculiar right resides, does once give up that right, the law, which 
loves uniformity, will interpret it to be done with an intention of giving it up 
forever ; and will therefore reduce it to the standard of other ecclesiastical 
livings. (2) 

n. A second species of incorporeal hereditaments is that of tithes ; (3) which 


if) Co. Litt. 307. <p) 

(1) Decretal, l. ^ t. 7, c. 3. 


Ibid. 120. (k) Ibid , (*) Ibid. 344. (fc) Seld. tlth. c. 12, ft 2L 

(m) A. D. 1239. (n) Co. Litt. 344. Cro. Jac. 63. 


(2) The whole subject of advowsons is foreign to the American law. Congress is forbid¬ 
den by the first amendment to the constitution of the United States to make any law respect¬ 
ing an establishment of religion, and the people of the states have been careful, by their 
state constitutions to prohibit any such establishment under state laws. Religious societies 
are voluntary organizations in America, and their pastors or teachers are chosen by the 
members, or in such other mode as the articles of association shall prescribe. 

(3) Tithes no longer exist as a distinct species of incorporeal hereditaments; they have 
become members or the family of rents. 
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are defined to be the tenth part of the increase, yearly arising and renewing 
from the prolits of lands, the stock upon lands, and the personal industry of 
the inhabitants: the first species being usually called predial , as of corn, grass, 
hops, and wood: (o) the second mixed , as of wool, milk, pigs, &c., (p) consist¬ 
ing of natural products, but nurtured and preserved in part by the care of man; 
and of these the tenth must be paid in gross; the third personal , as of manual 
occupations, trades, fisheries and the like; and of these only the tenth part of 
the clear gains and profits is due. (j) 

It is not to be expected from the nature of these general commentaries, that 
I should particularly specify what things are titheable, and what not ; the 
time when, or the manner and proportion in which, tithes are usually due. 
For this I must refer to such authors as have treated the matter in detail : and 
shall only observe, that, in general, tithes are to be paid for everything that 
yields an annual increase, as corn, hay, fruit, cattle, poultry, and the like; 
but not for anything that is of the substance of the earth, or is not of annual 
increase, as stone, lime, chalk, and the like; nor for creatures that are of a wild 
nature, or ferae naturae , as deer, hawks, &c., whose increase, so as to profit 
the owner, is not annual, but casual, (r) It will rather be our business to con- 
sider, 1. The original of the right *of tithes. 2. In whom that right 
L at present subsists. 3. Who may be discharged, either totally or in 
part from paying them. 

1. As to their original, I will not put the title of the clergy to tithes upon 
any divine right; though such a right certainly commenced, and I believe as 
certainly ceased, with the Jewish theocracy. Yet an honourable and compe¬ 
tent maintenance for the ministers of the gospel, is undoubtedly, jure divino ; 
whatever the particular mode of that maintenance may be. For, besides the 
positive precepts of the New Testament, natural reason will tell us, that an 
order of men, who are separated from the world, and excluded from other lu¬ 
crative professions, for the sake of the rest of mankind, have a right to be fur¬ 
nished with the necessaries, conveniences, and moderate enjoyments of life, at 
their expense, for whose benefit they forego the usual means of providing them. 
Accordingly all municipal laws have provided a liberal and decent mainten¬ 
ance for their national priests or clergy : ours in particular have established 
this of tithes, probably in imitation of the Jewish law ; and perhaps, consid¬ 
ering the degenerate state of the world in general, it may be more beneficial to 
the English clergy to found their title on the law of the land, than upon any 
divine right whatsoever, unacknowledged and unsupported by temporal 
sanctions. 

We cannot precisely ascertain the time when tithes were first introduced 
into this country. Possibly they were contemporary with the planting of 
Christianity among the Saxons, by Augustin the monk, about the end of the 
sixth century. But the first mention of them, which I have met with in any 
written English law, is in a constitutional decree, made in a synod held A. D. 
786, ( 5 ) wherein the payment of tithes in general is strongly enjoined. This 
canon, or decree, which at first bound not the laity, was effectually confirmed 
by two kingdoms of the heptarchy, in their parliamentary conventions of 
e8 t a tes, respectively consisting of the kings of Mercia *and Northum- 
L -1 berland, the bishops, dukes, senators, and people ; which was a very few 
years later than the time that Charlemagne established the payment of them 
in France, (£) and made that famous division of them into four parts ; one to 
maintain the edifice of the church, the second to support the poor, the third 
the bishop, and the fourth the parochial clergy, (w) 

The next authentic mention of them is in the foedus Edwardi et Guthruni ; 
or the laws agreed upon between King Guthrun the Dane, and Alfred and his 
son Edward the Elder, successive kings of England, about the year 900. This 
was a kind of treaty between those monarchs, which may be found at large in 

l 


o) 1 Roll Abr. 635. 2 Inst. 649. 

A) field, c. 8, § 2. (t) A. D. 778. 
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(p) Ibid. ( q ) 1 Roll. Abr. 656. (r) 2 Inst. 651. 

(v) Book 1, ch- 11. field, c. 6, $ 7 Sp. of Laws, b. 61, o. tt. 
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the Anglo-Saxon laws : (w) wherein it was necessary as Guthrun was a pagan, 
to provide for the subsistence of the Christian clergy under his dominion ;and 
accordingly, we find (x) the payment of tithes not only enjoined, but a penalty 
added upon non-observance : which law is seconded by the laws of Athelstan, 
(y) about the year 930. And this is as much as can certainly be traced out, 
with regard to their legal original. 

1. Vve are next to consider the persons to whom they are due. And upon 
their first introduction (as hath formerly been observed,) (z) though every 
man was obliged to pay tithes in general, yet he might give them to what 
priest be pleased ; (a) which were called arbitrary consecration of tithes : 
or be might pay them into the hands of the bishop, who distributed among 
his diocesan clergy the revenues of the church, which were then in common, 
(i b ) But, when dioceses were divided into parishes, the tithes of each parish 
were allotted to its own particular minister; first by common consent, or the 
appointment of lords of manors, and afterwards by the written law of the 
land.(c) 

^However, arbitrary consecrations of tithes took place again after- 
wards, and became in general use till the time of King John, (d) *- 
Which was probably owing to the intrigues of the regular clergy, or monks 
of the Benedictine and other rules, under Archbishop Dunstan, and his suc¬ 
cessors : who endeavoured to wean the people from paying their dues to the 
secular or parochial clergy (a much more valuable set of men than them¬ 
selves,) and were then in hopes to have drawn, by sanctimonious pretences to 
extraordinary purity of life, all ecclesiastical profits to the coffers of their 
own societies. And this will naturally enough account for the number and 
riches of the monasteries and religious houses, which were founded in those 
days, and which were frequently endowed with tithes. For a layman, who 
was obliged to pay his tithes somewhere, might think it good policy to erect 
an abbey, and there pay them to his own monks ; or grant them to some abbey 
already erected : since, for this dotation, which really cost the patron little or 
nothing, he might, according to the superstition of the times, have masses for¬ 
ever sung for his sou!. But, in process of years, the income of the poor la¬ 
borious parish priests being scandalously reduced by these arbitrary conse¬ 
crations of tithes, it was remedied by Pope Innocent the Third ( e ) about the 
year 1200, in a decretal epistle, sent to the archbishop of Canterbury, and 
dated from the palace of Lateran : which has occasioned Sir Henry Hobart 
and others to mistake it for a decree of the council of Lateran, held A. D. 
1179, which only prohibited what was called the infeodation of tithes, or their 
being granted to mere laymen, ( f) whereas this letter of Pope Innocent to the 
archbishop enjoined the payment of tithes to the parsons of the respective 
parishes where every man inhabited, agreeable to what was afterwards di¬ 
rected by the same pope in other countries. (^) This epistle, says Sir Edward 
Coke, (A) bound not the lay subjects of this realm: but, being reasonable and 
just (and, he might have *added, being correspondent to the ancient 
law,) it was allowed of, and so became lex terrce. This put an effectual *- ' 

stop to all the arbitrary consecrations of tithes : except some footsteps which 
still continue in those portions of tithes , which the parson of one parish 
hath, though rarely, a right to claim in another: for it is now universally 
held, (i) that tithes are due of common right, to the parson of the parish, 
unless there be a special exemption. This parson of the parish, we have form¬ 
erly seen, (A) may be either the actual incumbent, or else the appropriator of 
the benefice : appropriations being a method of endowing monasteries, which 

(w) Wilkins, page 51. (a;) Cap. 5. (y) Cap. 1. ( e ) Book L Introd. § 4. 

(a) 2 Inst. 646. Bob. 296. (6) Seld. c. 9, 5 4. (c) L. L.Edgar , c. 1 and 2. Canu*. c. 11. (cf) Sold. c. 11. 

(e) Opera Innocent. Ill, tom. 2, page 452. (/) Decretal. 1. 3, t 30, c. 19. (o) Ibid. c. 26. 

(A; 2 Inat. 641. (<) Begist. 46. Hob. 296, ik) Book I, p. 38ft. 


335 



Incorporeal Hereditaments. 


28 


[Book II. 


seems to have been devised by the regular clergy, by way of substitution to 
arbitrary consecrations of tithes. (Z) 

3. We observe that tithes are due to the parson of common right, unless by 
special exemption ; let us therefore see, thirdly, who may be exempted from 
the payment of tithes, and how lands, and their occupiers, may be exempted 
or discharged from the payment of tithes, either in part or totally; first, by a 
real composition; or, secondly, by custom or prescription. 

First, a real composition is when an agreement is made between the owner 
of the lands, and the parson or vicar, with the consent of the ordinary and the 
patron, that such lands shall for the future be discharged from payment of 
tithes, by reason of some land or other real recompense given to the parson, in 
lieu and satisfaction thereof, (m) This was permitted by law, because it was 
supposed that the clergy would be no losers by such composition; since the 
consent of the ordinary, whose duty it is to take care of the church in general; 
and of the patron, whose interest it is to protect that particular church, were 
both made necessary to render the composition effectual: and hence have arisen 
all such compositions as exist at this day by force of the common law. But 
r experience shewing that even this caution was ineffectual, and *the pos- 
*- J sessions of the church being, by this and other means, every day dimin¬ 
ished, the disabling statute 13 Eliz. c. 10, was made: which prevents, among 
other spiritual persons, all parsons and vicars from making any conveyances 
of the estates of their churches, other than for three lives, or twenty-one years. 
So that now, by virtue of this statute, no real composition made since the 13 
Eliz. is good for any longer term than three lives, or twenty-one years, though 
made by consent of the patron and ordinary: which has indeed effectually 
demolished this kind of traffic: such compositions being now rarely heard of, 
unless by authority of parliament. 

Secondly, a discharge by custom or prescription, is where, time out of mind, 
such persons or such lands have been either partially or totally, discharged 
from the payment of tithes. And this immemorial usage is binding upon all 
parties; as it is in its nature an evidence of universal consent and acquiescence, 
and with reason supposes a real composition to have been formerly made. 
This custom or prescription is either de modo decimandi , or de non decimando . 

A modus decimandiy commonly called by the simple name of a modus only, 
is where there is by custom a particular manner of tithing allowed, different 
from the general law of taking tithes in kind, which are the actual tenth part 
of the annual increase. This is sometimes a pecuniary compensation, as two¬ 
pence an acre for the tithe of land: sometimes it is a compensation in work and 
labor, as that the parson shall have only the twelfth cock of hay, and not the 
tenth, in consideration of the owner’s making it for him: sometimes, in lieu of 
a large qnantity of crude or imperfect tithe, the parson shall have a less quan¬ 
tity, when arrived to greater maturity, as a couple of fowls in lieu of tithe 
eggs; and the like. Any means, in short, whereby the general law of tithing 
is altered, and a new method of taking them is introduced, is called a modus 
decimandi , or special manner of tithing. 

T *sol *To raa ^ e a g°°d and sufficient modus , the following rules must be 
*- observed. 1. It must be certain and invariable y (??) for payment of 
different sums will prove it to be no modus r that is, no original real com¬ 
position; because that must have been one and the same, from its first original 
to the present time. 2. The thing given, in lieu of tithes, must be beneficial 
to the parson , and not for the emolument of third persons only; (o) thus a 
modus , to repair the church in lieu of tithes, is not good, because that is an 
advantage to the parish only; but to repair the chancel is a good modus, for 
that is an advantage to the parson. 3. It must be something different from 

( l ) In extra-parochial places the king, by his royal prerogative, has a right to all the tithes. See Book I, 
p. 113, 284. 

(to) 2 Inst. 490. Regist. 88. 13 Rep. 40. (n) 1 Keb. 602. (o) 1 Roll. Abr. 649. 
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the thintr compounded for; ( p ) one load of hay, in lieu of all tithe hay, ih no 
eood modus; for no parson would bona fide make a composition to receive less 
than his due in the same species of tithe; and therefore the law will not sup¬ 
pose it possible for such composition to have existed. 4. One cannot be dis¬ 
charged from payment of one species of tithe, by paying a modus for another. 
( 2 ) Thus a modus of lcf. for every milch cow will discharge the tithe of milch 
kine, but not of barren cattle: for tithe is, of common right, due for both; and 
therefore a 7nodus for one shall never be a discharge for the other. 5. The 
recompense must be in its nature as durable as the tithes discharged by it; 
that is, an inheritance certain: (r) and therefore a modus that every inhabitant 
of a house shall pay 4c?. a year, in lieu of the owner’s tithes, is no good modus; 
for possibly the house may not be inhabited, and then the recompense will be 
lost. 6. The modus must not be too large, which is called a rank modus: as 
if the real value of the tithes be 60/. per annum , and a modus is suggested of 
40/., this modus will not be established; though one of 40*. might have been 
valid. (5) Indeed, properly speaking, the doctrine of rankness in a modus i9 a 
mere rule of evidence, drawn from the improbability of the fact, and not a 
rule of law. (?) For in these cases of prescriptive or customary moduses , it is 
supposed that an original real composition was anciently made; which being 
lost by length of time, the immemorial usage is admitted as evidence to shew 

° T -» * . _ J £ _ _*___*_J 


that it once did exist, and that from thence *such usage was derived. 


[ *31] 


Now time of memory hath been long ago ascertained by the law to 
commence from the beginning of the reign of Richard the First; (u) and any 
custom may be destroyed by evidence of its non-existence in any part of the long 
period from that time to the present; (4) wherefore, as this real composition 
is supposed to have been an equitable contract, or the full value of the tithes, 
at the time of making it, if the modus set up is so rank and large, as that it 
beyond dispute exceeds the value of the tithes in the time of Richard the 
First, this modus is (in point of evidence) felo de se 9 and destroys itself. For, 
as it would be destroyed bv any direct evidence to prove its non-existence at 
any time since that era, so also it is destroyed by carrying in itself this internal 
evidence of a much later original. 

A prescription de non decimando is a claim to be entirely discharged of 
tithes, and to pay no compensation in lieu of them. Thus the king by his 
prerogative is discharged of all tithes, (v) So a vicar shall pay no tithes to 
the rector, nor the rector to the vicar, for ecclesia decimas non solvit ecclesice. 
( 10 ) But these personal privileges (not arising from or being annexed to the 
latid) are personally confined to both the king and the clergy; for their tenant 
or lessee shall pay tithes, though in their own occupation their lands are not 
generally titheable. (sc) And, generally speaking, it is an established rule, that 
in lay hands, modus de non decimando non valet . (y) But spiritual persons or 
corporations, as monasteries, abbots, bishops, and the like, were always capable 
of having their lands totally discharged of tithes by various ways; ( 2 ) as, 1. 
By real composition: 2. By the pope’s bull of exemption: 3. By unity of pos- 


(r) a P. Wms. 462. 


(s) 11 Mod. 60. 


(p) 1 Lev. 179. (q) Cro. Eliz. 446. Salk. 657. 

(f) Pyke v. Dowling . HU. 19 Geo. Ill, C. B. 

(u) 2 Inst. 238, 239. This rule was adopted, when by the statute of Weetrn. I (3 Edw. I, c. 89), the reign 
of Bichard I was made the time of limitation in a writ of right. But, since by the statute 82 Hen. VHI, c. 
2 this period (in a writ of right) hga been very rationally reduced to 60 years, it seems unaccountable, 
that the date of legal prescription or memory should still continue to be reckoned from an era bo very 
antiquated. See Litt. $ 170. ftl Hen. VI, 37. 2 Roll Abr. 269. pi. 16. 

(v) Cro. Eliz. 511. (w) Cro. Eliz. 479, 511. Sav. 3. Moor. 910. (*) Cro. Eliz. 479. 

Ibid. 611. it) Hob. 809. Cro. Jac. 80S. 


(4) The time of prescription was shortened by Lord Tenterden’s Act. 2 and 3 Wm. IV, 
c. 10, to twenty, thirty, forty and sixty years for different classes of cases. For cases 
under this act see Parker v. Mitchell, 11 A. and E. 738; Wright v. Williams, 1 M. and W. 
77; Welcome v. Upton, 6 id 536; England v.Wall, 10 id., 699; Richards v. Fry, 3 Nev. and 
P. 67; Ward v. Robins, 15 M. and W. 237; Bright v. Walker, 1 Cr., M. and K. 213; Eaton 
v. Swansea Water Co., 17 Q. B. 267. 

Vol. 1—43 
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session; as when the rectory of a parish, and lands in the same parish, both 
r *ooi belonged to a religious *house, those lands were discharged of tithes by 
L J this unity of possession: 4. By prescription; having never been liable 
to tithes, by being always in spiritual hands: 5. By virtue of their order; as 
the knights-templars, Cistercians, and others, whose lands were privileged by 
the pope with a discharge of tithes, (a) Though upon the dissolution of 
abbeys by Henry VIII, most of these exemptions from tithes would have fallen 
with them, and the lands become titheable again; had they not been supported 
and upheld by the statute 31 Hen. VIII, c. 13, which enacts, that all persons 
who should come to the possession of the lands of any abbey then dissolved, 
should hold them free and discharged of tithes, in as large and ample a man¬ 
ner as the abbeys themselves had formerly held them. And from this original 
have sprung all the lands, which, being in lay hands, do at present claim to be 
tithe-free: for, if a man can shew his lands to have been such abbey-lands, and 
also immemorially discharged of tithes by any of the means before mentioned, 
this is now a good prescription, de non decimando. But he must show both 
these requisites; for abbey-lands, without a special ground of discharge, are 
not discharged of course; neither will any prescription de non decimando avail 
in total discharge of tithes, unless it relates to such abbey-lands. (5) 

HI. Common, or right of common, appears from its very definition to be an 
incorporeal hereditament: being a profit which a man hath in the land of 
another; as to feed his beasts, to catch fish, to dig turf, to cut wood, or the 
like, (b) And hence common is chiefly of four sorts; common of pasture, of 
piscary, of turbary, and of estovers. 

1 . Common of pasture is a right of feeding one’s beasts on another’s land; 
for in those waste grounds, which are usually called commons, the property of 
the soil is generally in the lord of the manor; as in common fields it is in the 
particular tenants. This kind of common is either appendant, appurtenant, 
because of vicinage, or in gross, (c) 

^Common appendant is a right belonging to the owners or occupiers 
L -I of arable land, to put commonable beasts upon the lord’s waste, ana up¬ 
on the lands of other persons, within the same manor. Commonable beasts are 
either beasts of the plough, or such as manure the ground. This is a matter of 
most universal right; and it was originally permitted, (c?) not only for the 
encouragement of agriculture, but for the necessity of the thing. For, when 
lords of manors granted out parcels of lands to tenants, for services either done 
or to be done, these tenants could not plough or manure the land without 
beasts; these beasts could not be sustained without pasture; and pasture could 
not be had but in the lord’s wastes, and on the unenclosed fallow grounds of 
themselves and the other tenants. The law therefore annexed this right of 
common, as inseparably incident to the grant of the lands; and this waB the 
original of common appendant; which obtains in Sweden, and the other north¬ 
ern kingdoms, much in the same manner as in England, (e) Common appur¬ 
tenant , ariseth from no connexion of tenure, nor from any absolute necessity: 
but may be annexed to landB in other lordships, (f ) or extend to other beastB, 
besides such as are generally commonable; as hogs, goats, or the like, which 


0) Finch. Law, 157. (c) Co. Litt. 122. 

(e) Stiemh. de jure Sueonum . £ 2, c. 6 . (/) Cro. Car. 482. 1 Jon. 897. 


(a) 2)Rep. 44. Sold. tith. c. 18, jf 8. 


(d) 2 Inst. 86. 


(5) The whole subject of tithes, like that of advowsons, is foreign to American law. 

Under the English statutes of 6 and 7 Wm, IV, c. 71; 7 id. and 1 Vic. c. 69; 1 and 2 
Vic. c. 64; 2 and 3 Vic. c. 62, and 5 and 6 Vic. c. 54, tithes in England have now been 
converted into a rent-charge, payable in money, but in amount varying according to the 
average price of corn for the seven preceding years. A voluntary agreement between 
the owners of the land and of'the tithes was first promoted, and in case of no such agree¬ 
ment, a compulsory commutation was affected by commissioners. If the rent-charge falls 
in arrear, it may be distrained for, and if forty days in arrear, possession of the land may 
be taken and held until arrears and costs are satisfied. 
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neither plough nor manure the ground. This not arising from any natural 
propriety or necessity, like common appendant, is therefore not of general 
rii^lit; bat can only he claimed by immemorial usage and prescription, (g) 
which the law esteems sufficient proof of a special grant or agreement for this 
purpose. Common because of vicinage, or neighbourhood, is where the inhabi¬ 
tants of two townships, which lie contiguous to each other, have usually inter- 
commoned with one another; the beasts of the one straying mutually into the 
other’s fields, without any molestation from either. This is indeed only a 
permissive right, intended to excuse what in strictness is a trespass in both, 
and to prevent a multiplicity of suits: and therefore either township may en¬ 
close and bar out the other, though they have intercommoned time out of 
mind. Neither hath any person of one town a right to put his beasts originally 
♦into the other’s common: but if they escape, and stray thither of them- . * 34 -i 
selves, the law winks at the trespass. (A) Common in gross , or at large, *- J 
is such as is neither appendant nor appurtenant to land, but is annexed to a 
man’s person; being granted to him and his heirs by deed: or it may be claim¬ 
ed by prescriptive right, as by the parson of a church, or the like corporation 
sole. This is a separate inheritance, entirely distinct from any landed pro¬ 
perty, and may be vested in one who has not a foot of ground in the manor. 

All these species of pasturable common may be and usually are limited as 
to number and time; but there are also commons without stint , and which last 
all the year. (6) By the statute of Merton, however, and other subsequent 
statutes, (t) the lord of a manor may enclose so much of the waste as he pleases 
for tillage or woodground, provided he leaves common sufficient for such as 
are entitled thereto. This enclosure, when justifiable, is called in law “approv¬ 
ing,” an ancient expression signifying the same as “improving.” (k) (7) The 
lord hath the sole interest in the soil; but the interest of the lord and com¬ 
moner, in the common, are looked upon in law as mutual. They may both 
bring actions for damage done, either against strangers, or each other; the lord 
for the public injury, and each commoner for his private damage. (1) 

2 , 3. Common of piscary is a liberty of fishing in another man’s water; (8) 


(a) Co. Lltt. 121, 123. (h) Ibid. 122. 

(t) 20 Hen. HI, c, 4. 29 Geo. El, c. 36, and 31 Geo. H, c. 41. (fc) 2 Inst. 474. (Z) 9 Rep. 113. 


(8) In Benson v. Chester, 8 T. R, 390, it was decided that a right of common without 
stint could not exist in the law. 

(7) The inclosure of commons is now regulated by statute 41 Geo. Ill, c. 109, and various 
acts amendatory thereof. Inclosure commissioners are appointed, before whom proposals 
for inclosures are laid, and the details are arranged and sanctioned by them, and allotments 
made to the lords and commoners in lieu of their respective interests. 

(8) In tide waters the right of taking fish is common to all citizens: Parker v. Cutler 
Mill Dam Co., 7 Shep., 353; Coolidge v. Williams, 4 Mass., 140; Burnham v. Webster, 5 
id ., 266; Trustees v. Strong, 60 N. Y., 50; Proctor v. Wells, 103 Mass., 216; but the town 
within whose bounds the waters are may have an exclusive right by grant from the state. 
Coolidge v. Willi?ms, 4 Mass., 140. And it seems that a right to a several fishery in an 
arm of the sea maybe acquired by prescription; though uninterrupted exercise and use 
alone would not establish it, however long continued, since the person so using it only exer¬ 
cises a right which, prima facie , he possesses in common with all others. It must further 
appear that all others have been excluded. Chalker v. Dickinson, 1 Conn,, 382. And 
every presumption will be against the right. Gould v. James, 6 Cow., 369; and see Collins 
v. Benbury, 5 Ired., 118; Cobb v. Davenport, 32 N. J., 369; 33 N. J., 223. 

In rivers where the tide does not ebb and flow, the proprietor of the bank has an exclu¬ 
sive right of fishery to the thread of the stream: People v. Platt, 17 Johns., 209; Waters 
v. Lilley, 4 Pick., 146; Adams v. Pease, 2 Conn., 481; Beckman v. Kreamer, 43 Ill., 447; 
but the state may regulate its existence with a view to the protection of the rights of all 
others having a like right. Commonwealth v. Chapin, 5 Pick., 199; Ingram v. Thread- 
gill, 3 Dev., 59; Vinton v. Welsh. 9 Pick., 87. 

It has been held that in those large rivers, like the Susquehanna, which are navigable by 
sea-going vessels, there is no exclusive right of fishery in the adjoining owners, but the 
right is in the public at large. Shrunk v. Schuylkill Nav. Co., 14 S. and R, 71. The 
right is subordinate to the public right of improvement for the benefit of navigation. Tini- 
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a8 common of turbary is a liberty of digging turf upon another’s ground. ( m) 
There is also a common of digging for coals, minerals, stones and the 
like. All these bear a resemblance to common of pasture in many respects: 
though in one point they go much farther; common of pasture being only a 
right of feeding on the herbage and vesture of the soil, which renews annually; 
but common of turbary, and those aftermentioned, are a right of carrying 
away the very soil itself. 

r*35l ^ ommon estovers or estouviers , that is, necessaries (from es- 

L -* toffer , to furnish,) is a liberty of taking necessary wood, for the use or 
furniture of a house or farm, from off another’s estate. The Saxon word, 
bote, is used by us as synonymous to the French estovers: and therefore house 
bote is a sufficient allowance of wood, to repair, or to burn in the house: which 
latter is sometimes called fire-bote: plough-bote and cart-bote are wood to be 
employed in making and repairing all instruments of husbandry; and hay- 
bote, or hedge-bote, ia wood for repairing of hays, hedges or fences. These 
botes or estovers must be reasonable ones; and such any tenant or lessee may 
take off the land let or demised to him, without waiting for any leave, assign¬ 
ment, or appointment of the lessor, unless he be restrained by special covenant 
to the contrary, (n) 

These several species of commons do all originally result from the same 
necessity as common of pasture; viz.: for the maintenance and carrying on of 
husbandry; common of piscary being given for the sustenance of the tenant’s 
family; common of turbary and fire-bote for his fuel; and house-bote, plough- 
bote, cart-bote, and hedge-bote, for repairing his house, his instruments of 
tillage, and the necessary fences of his grounds. (9) 

IV. A fourth species of incorporeal hereditaments is that of ways; or the 
right of going over another man’s ground. I speak not here of the king’s high¬ 
ways, which lead from town to town ; nor yet of common ways, leading from 
a village into the fields; (10) but of private ways, in which a particular man 

(m) Co. Litt. 122. (n) Co. Lltt. 41. 


cum Co. v. Carter, 61 Penn. St., 21. As to fishing rights in ponds, see Cobb v. Davenport*. 
32 N. J., 369; 33 N. J. f 223; State v. Franklin Falls Co., 49 N, H., 240. 

For the taking of fish where the public have the right, no person can lawfully go upon 
the land of another without license. Coolidge v. Williams, 4Mass., 140; Cooley on Torts, 
329. 

(9) Rights of common are very rare in the United States, and the cases which have con¬ 
sidered them are few. See Livingston v. Ten Broeck, 16 Johns., 14; Leyman v. Abeel, id., 
30; Van Rensselaer v. Radcliff. 10 Wend., 639; Trustees, etc., v. Robinson, 12 8. & R, 
29; Worcester v. Green, 2 Pick., 429; Smith v. Floyd, 18 Barb., 522; Livingston v. 
Ketcham, 1 id., 592; Hall v. Lawrence, 2 R. I., 218; Beil v. Ohio and Penn. R. R. Co., 25 
Penn St., 161. 

A custom that all the inhabitants of a particular town, for the time being, have a right to 
depasture the unenclosed woodlands of individual proprietors within the town, is not a 
mere easement, but a right to take profit; and for such right, the commoner must prescribe 
in respect to some estate and not in respect to mere inhabitancy. The custom is therefore 
void. Smith v. Floyd, 18 Barb., 522. The fact that cattle are suffered, without objection, 
to run at large over the unenclosed woodlands of a new country affords no ground from 
which to imply a grant. Id. Common of estovers cannot be apportioned. If partition of 
the premises to which the right is appurtenant is made without reserving the right of com¬ 
mon to one alone, it extinguishes the right: Livingston v. Ketcham, 1 Barb., 592; and see 
Leyman v. Abeel, 16 Johns., 30; Van Rensselaer v. Radcliff, 10 Wend., 639. The taking 
of sea weed from the beach may be a commonable right: Knowles v. Nichols, 2 Curt. C. 
C., 571; Emans v. Turnbull, 2 Johns., 813; Peck v. Lockwood, 5 Day, 22; Church v. 
Meeker, 34 Conn., 421; Mather v. Chapman, 40 Conn., 382; Barker v. Bates, 13 Pick., 255. 
See Hill v. Lord, 48 Me. ,83. 

(10) Ways are either public or private. A public way is established either by the dedi¬ 
cation of the owner of the land, or by an appropriation of the land for the purpose, by the 
sovereign authority, under what is called the right of eminent domain. When this right is 
exercised, it must be in pursuance of some express legislative authority which prescribes the 
formalties, and compensation must be made to the owner. The constitutions of the United 
States and of the several states contain declarations that private property shall not be taken 
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may have an interest and a right, though another be owner of the soil. This 
may be grounded on a special permission ; as when the owner of the land 
grants to another a liberty of passing over his grounds, to go to church, to 
market, or the like : in which case the gift or grant is particular, and confined 


for public use without compensation made therefor, but these are only declaratory of th® 
pre-existing principle. Dedication of a way is an appropriation of land to that use by the 
owner thereof, and requires for its perfection an acceptance by the public. The dedication 
can only be made by the owner of the fee : Wood v. Veal, 5 B. and Aid., 454; and there¬ 
fore where land is under lease, the fact that the public are permitted to make use of a way 
across it will not be evidence of a dedication, unless there be circumstances from which the 
knowledge and concurrence of the owner of the reversion can be implied. Rex v. Barr, 4 
Camp., 16; Davies v. Stephens,7 C. and P., 570. No writing is required to establish a dedi¬ 
cation, and no particular formality. The mere throwing open the land to the use of the 
public for a way constitutes ipso facto and instantaneously a dedication, if the public accept 
it. Hunter v. Trustees of Sandy Hill, 6 Hill, 407. The intent to dedicate, however, must 
be unequivocal; it will not be implied from any acts of an ambiguous character. The fact 
that the owner acquiesced in the use and enjoyment of the way by the public for twenty 
years would be sufficient evidence of such intent in any case : Smith v. State, 3 Zab., 130 ; 
State v. Marble, 4 Ired., 318 ; but it might also be inferred from an uninterrupted use for a 
much less time. The question i3 one of fact, to be passed upon by jury. See Angell and 
Durfee on Highways, c. 3; Hobbs v. Lowell, 19 Pick., 405; Pritchard v. Atkinson,4 N. H., 
1 ; Stacy v. Miller, 4 Mo., 478 ; Morrison v. Marquardt, 24 Iowa, 35 ; Noyes v. Ward, 19 
Conn., 250. A common mode, by which a party who temporarily allows the public to pass 
over his land negatives an intent to dedicate, is by fencing up the passage one day in the 
vear, or doin* some other unequivocal act in assertion of his paramount right. Cook v. 
fiillsdale, 7 Mich., 115. Acceptance by the public may either be by some formal resolution 
or other action by the proper authorities, or it may be inferred from circumstances. The 
mere fact that any number of individuals pass through a passage left open to them does not 
constitute an acceptance, but if the proper highway authorities treat it as a public way, 
either by expending public moneys upon it, or by setting it off into some road district for 
supervision and repair, they thereby accept it. See Kelly’s case, 8 Grat., 632; Hobbs v. 
Lowell, 19 Pick., 405; Wright v. Tukey, 3 Cu3h., 290; People v. Jones, 6 Mich., 176. And 
long continued user by the public is important evidence bearing on the question of dedica¬ 
tion, and may in some cases be sufficient to warrant its being found. See Angell and Dur¬ 
fee on Highways, § 161, and cases cited. A dedication may be of a part of a road only, as 
well as of the whole of it. Valentine v. Boston, 22 Pick., 75. 

Ways are also often dedicated by laying out plats upon which streets and roads are 
marked, and selling lots in reference thereto. There are statutes in the several states which 
prescribe the effects of such plats, when duly acknowledged and recorded. If, however, 
the plat i3 not so executed as to comply with the statute, it will still be regarded, when 
acted upon, as an offer to the public of the streets marked upon it, and they become public 
way8 when accepted as in other cases. And if there be no act of acceptance on the part of 
the public, there is nevertheless a right in those who have bought lots upon the plat with 
reference thereto to have all the ways laid down thereon kept open for their use with refer¬ 
ence to the enjoyment of their purchases. Matter of Lewis street, 2 Wend., 472; Smyles v. 
Hastings, 22 N. Y., 217 ; Smith v. Lock, 18 Mich., 60 ; see O’Linda v. Lothrop, 21 Pick., 
292. 

Prescription which presupposes a grant is not properly applicable to highways. 

Highways are for the use of all the public, though the mode of use may be restricted, as 
to foot passengers, &c. Restricted highways, however, are very rare. 

As a general rule the owner of land bounded on a highway owns to the center, subject to 
the public easement, and he may make any use thereof not inconsistent with the public occu¬ 
pancy, and maintain ejectment against any one who makes a permanent appropriation of 
any portion to the exclusion of himself and the public. Goodtitle v. Alker, Burr., 133 ; 
Gardiner v. Tisdale, 2 Wis.,153; Cole v. Drew, 44 Vt., 49; Webber v. Railroad Co. 51 Cal., 
425; Graves v. Shattuck, 35 N. H., 257; Phifer v. Cox, 21 Ohio St., 248. 

Besides highways proper there are ways which, though owned by individuals or corpor¬ 
ations, are public in this 9ense; that they are authorized by the state to be created for the 
general use of the public, though to compensate the owners for their investment, they are 
permitted to charge tolls or levy other charges. Turnpikes, plank roads and canals, con¬ 
structed by private individuals under legislative authority, are familiar illustrations. The 
parties constructing these roads are usually incorporated, and the eminent domain is 
employed on their behalf to enable them to obtain a right of way. Their charter or other 
privilege granted to them by the state is a franchise, and their tolls are usually regulated 
and limited by the grant. Railroads, when in the hands of individuals or private corpora¬ 
tions, are a similar species of public way, and the managers are required to accommodate 
without partiality all who demand the enjoyment of their conveniences. 
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to the grantee alone : it dies with the person ; and, if the grantee leaves the 
country, he cannot assign over his right to any other; nor can he justify taking 
r* 36 l anot ^ er ^person in his company, (o) Away maybe also by prescrip¬ 
ts J tion ; as if all the inhabitants of such a hamlet, or all the owners and 

(o) Finch, Law, 31, 


A private way is either a right in gross, which is purely a personal right and cannot be 
assigned, or it is appurtenant or annexed to an estate and passes with a conveyance of the 
estate. It may exist of necessity or by grant. A way of necessity exists where land is 
granted which is either wholly surrounded by land of the grantor, or partially by such land, 
and elsewhere by land of strangers. In such a case if there be no other way to the land, 
the law presumes that it was the intention of the parties that the grantee should have access 
to it over the land of the grantor, and he has a way across such last mentioned land in 
order to make his grant available. Washburn on Easements, ch. 2, § 2; Lawton v. Rivers, 
2 McCord, 445 ; Wissler v. Hershey, 23 Penn. St., 333 ; Nichols v. Luce, 24 Pick., 102 ; 
Pheysey v. Yicary, 16 M. and W., 484 ; Underwood v. Carney, 1 Cush., 285 ; Thomas v. 
Bertram, 4 Bush, 317. If, however, the grantee has a way of access to the land granted, 
but not bo convenient as the one over the grantor’s land, a way of necessity will not exist 
over the latter, for mere conveinence is not sufficient to raise the implication of an intent to 
give it. Turnbull v. Rivers, 3 McCord, 131; Screven v. Gregorie, 8 Rich., 158 ; McDonald 
v. Lindall, 3 Rawle, 492. If a grantor conveys land entirely surrounding a parcel which 
he retains, he has a way of necessity over the land conveyed, which likewise rests upon the 
supposed intention of the parties. Brigham v. Smith, 4 Gray, 297; Pinnington v. Galland, 
20 E. L. and Eq., 561; id 22 Law J. Rep. (N. S.) Exch., 348. 

If, however, in any case a way of necessity would be inconsistent with a grant, it cannot 
exist, because the intent to create it cannot be implied. As, where land is conveyed for a 
specific purpose, and a way across it would defeat that purpose. Seeley v. Bishop, 19 
Conn., 134. 

Wherever a right of way of necessity exists, the owner of the estate over which it is to 
pass has the right to locate it, but if he shall fail to do so within a reasonable time after 
request, the person entitled to it may select a suitable route therefor, having reasonable 
regard to the interest and convenience of the owner of the estate. When once selected by 
the party entitled to do so, it is fixed, and cannot afterwards be changed except by consent. 
Holmes v. Seely, 19 Wend., 507; Nichols v. Luce, 24 Pick., 102. A right of way of neces¬ 
sity is limited to the necessity, and ceases whenever the owner thereof, by purchase or other¬ 
wise, acquires a way of access over his own land to the land in respect to which it existed. 
Pierce v. Selleck, 18 Conn., 321 ; Yiall v. Carpenter, 14 Gray, 126 ; Holmes v. Seely, 19 
Wend., 507; Abbott v. Stewartstown, 47 N. H., 228. 

Ways by grant are either granted separately, or as appendant or appurtenant to an estate 
which is conveyed. Their location is either defined by the grant, or it becomes fixed by 
the use of one party and the acquiescence of the other, or, in the case of ways appurtenant 
to an estate granted, it has been defined by previous use. A right of way may also be 
created by the grantor reserving it in the grant which he makes of the land. 

In the case of a private way, the land owner has a general right to make use of the land 
in any manner he may please, not interfering with the easement. Atkins v. Bordman, 2 
Met., 457. He is under no obligation to keep the way in repair unless he has bound himself 
to do so, nor is he obliged to suffer the party entitled to the easement to pass over the land 
elsewhere, if the wav has become impassable. Miller v. Bristol, 12 Pick., 550 ; see also, 
Capers v. McKee, 1 Strobh., 164. The rule is different in the case of public ways, for if a 
highway be out of repair and impassable, the traveller may go upon the adjoining premises 
doing no unnecessary damage. Williams v. Safford, 7 Barb., 309 ; Campbell v. Race, 7 
Cush., 408 ; Holmes v. Seely, 19 Wend., 507. And in the case of a private way, if the 
owner of the estate obstructs it, the person entitled to the easement may pass around the 
obstruction upon other lands of the owner, without rendering himself liable. Farnum v. 
Platt, 8 Pick., 339. 

Ways may also exist by custom ; as that every inhabitant of a borough shall have a right 
of way over a parcel of land to mill or to market; but these are not frequent in America. 
When they exist they must rest on a user of at least twenty years. 

The doctrine of dedication has no application to private ways. A private way may, how¬ 
ever, be established by prescription. If a person has used a way over the land of another for 
twenty years, it will be presumed that the use had its origin in a grant, provided the follow¬ 
ing things concur : 1. The use must have been definite, both as to manner and as to local¬ 
ity. 2. It must have continued for the whole period without interruption. 8. It must 
have been accompanied by a claim of right adverse to the owner of the land, and not have 
been under leave and license of the owner ; for if the claim has been in subordination to 
the right of the owner, a grant could not be presumed, since that would be inconsistent 
with the claim. The law of prescription is one of quiet, and is based upon the presumption 
that a long-continued use of land adverse to the interest of the owner would not have been 
acquiesced in, unless it had its origin in right. See Wallace v. Fletcher, 10 Fost., 434. 
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occupiers of such a farm, have imraemorially used to cross such a ground for 
Buch a particular purpose ; for this immemorial usage supposes an original 
grant, whereby a right of way thus appurtenant to land or nouses may dearly 
be created. A right of way may also arise by act and operation of law; for if 
a man grants me a piece of ground in the middle of his field, he at the same 
time tacitly and impliedly gives me a way to come at it ; and I may cross his 
land for that purpose without trespass, (p) For when the law doth give any 
thing to one, it giveth impliedly whatsoever is necessary for enjoying the same. 
( 2 ) By the law of the twelve tables at Rome, where a man had the right of 
way over another’s land, and the road was out of repair, he who had the right 
of way might go over any part of the land he pleased ; which was the estab¬ 
lished rule in publio as well as private ways. And the law of England, in 
both cases, seems to correspond with the Roman, (r) (11) 

(p) Finch, L. 63. (q) Co. Litt. 66. (r) Lord R&ym. 725. 1 Brownl. 212. 2 Show. 2a 1 Jon. 29T. 


(11) This statement is erroneous. He would only have that right where the owner of the 
land was bound by grant or prescription to repair the way. See Taylor v. Whitehead, 
Doug., 746. See also the preceding note. 

Easements in general . It will be observed that the subject of easements receives very 
little attention from our author. This is accounted for by the fact that the subject, though 
of vast importance at the present time, was then of much less importance. 

An easement exists when the owner of one tenement, called the dominant tenement, has 
a right to compel the owner of another, called the servient tenement, to permit something 
to be done, or to refrain from doing something, which, a9 owner of his tenement, he would 
otherwise have been entitled to restrain or to do. The right must be limited in extent, and 
must be in some way for the benefit of the dominant tenement, and not for some general 
benefit of its owner. Clayton v. Corby, 5 Q. B., 415; Ackroyd v. Smith, 10 C. B., 164; 
Bailey v. Stephens, 12 C. B. (N. S.), 9£ 

Among the principal easements is the right of way already mentioned. A few others 
will be named. The right of the proprietor of land to make use of water flowing in a 
natural channel over it, for any and all lawful purposes, not thereby essentially or materi¬ 
ally diminishing the quantity or corrupting the quality, so as to deprive other proprietors 
of a fair and reasonable participation in the benefits thereof. The right to have the water 
of a natural stream flow to and upon his land without material obstruction, and from and 
away from his land without artificial impediment. The right of watering cattle or taking 
water for culinary or other domestic or mechanical purposes from a spring, stream or pond 
on the land of another, as an appurtenance to a messuage or other tenement. The right of 
obstructing and accumulating the water of a stream for manufacturing purposes, or of 
diverting it to new channels, thereby depriving the proprietors below of the continuous 
flow, or perhaps of any flow at all. The right to raise the water in a stream by artificial 
obstructions so as to cause it to overflow the land of another. The right to foul the waters 
of a stream by the business carried on upon it, or by the discharges into it. The right to 
carry water across the land of another in an artificial watercourse. The right of the owner 
of a building to discharge the rain falling upon its roof upon the land of another. The 
right in the owner of one tenement to enioy with it the light and air which naturally 
reaches it in coming from and across the land of an adjacent proprietor. The right to 
extend a window or balcony, or to swing shutters over the land of another. The right to 
lay pipes across the land of another for water, steam, gas, sewerage, etc. The right to 
place a division fence or wall partly on the adjacent land, or to make use of such fence or 
wall for the support of buildings or other erections. ’ 

Where these easements do not exist naturally, as in case of a natural watercourse, they 
may be created by grant, or they may be claimed by prescription. The permission by one 
landowner to another to use the land of the former for any such purpose as would consti¬ 
tute an easement, is a mere license, and revocable as such, unless perfected by grant, even 
though a valuable consideration was given therefor. To enable one to claim an easement 
by prescription, he must show an enjoyment under a claim of right for a period sufficient 
to bar rights in realty under the statute of limitations; and the enjoyment must appear to 
have been adverse to the owner of the servient tenement. 

The easement of party walls i9 important. A party wall is a wall on the division line of 
estates which each proprietor has a right to use as a support to buildings. At the common 
law no one was under obligation to unite in building such a wall, or even to furnish his 
proportion of the land for the same; but party walls are often put up by agreement, and there 
are in some states statutes regulating rights therein. When a proprietor erects a block of 
houses or shops and then sells them separately, the walls between them become party walls 
for the mutual benefit. Matts v. Hawkins, 5 Taunt., 20; Wheeler v. Clark, 58 N. Y., 267. 
Each party has a right to make use of the land of the other for the repair and support 
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V. Offices, which are a right to exercise a public or private employment, 
and to take the fees and emoluments thereunto belonging, are also incorporeal 
hereditaments ; whether public, as those of magistrates ; or private, as of 
bailiffs, receivers, and the like. For a man may have an estate in them, either 
to him and his heirs, or for life, or for a term of years, or during pleasure only; 
save only that offices of public trust cannot be granted for a term of years, 
especially if they concern the administration of justice, for then they might 
perhaps vest in executors or administrators. ( 5 ) (12) Neither can any judicial 

(*) 9 Rep. 97. 


of the wall; but the easement comes to an end when the wall becomes ruinous and no 
longer answers its purpose. Partridge v. Gilbert, 15 N. Y., 601; Orman v. Day, 5 Fla., 385. 

The right to enjoy, in favor of one tenement, the right to light and air which naturally 
reaches it in coming laterally from and across the land of an adjacent proprietor, is an 
important right in the civil law, and in the law of England, but is relatively of little conse¬ 
quence in America,where the English doctrine, that a prescriptive right to light and air may 
be gained by mere length of enjoyment, ha9 generally been discarded. See Parker v. Foote, 
19 Wend., 309; Rogers v. Sawin, 10 Gray, 376; Jenks v. Williams, 115 Mass., 217; Ward 
v. Neal, 37 Ala., 500; Cheny v. Stein, 11 Md., 1; Powell v. Sims, 5 W. Va., 1; Keiper v. 
Klein, 51 Ind., 316; Guest v. Reynolds, 68 Ill., 478; Mullen v. Strieker, 19 Ohio St., 135; 
Napier v. Bulwurkle, 5 Rich., 312; Pierce v. Femold, 26 Me., 426; Hubbard v. Town, 33 
Vt., 295. Such an easement, however, is sometimes created by grant or reservation. See 
Keats v. Hugo, 115 Mass., 204. 

The right to the flow of water in its natural course is to be distinguished broadly from 
that to receive or to carry off water through an artificial channel, for it is inseparably an¬ 
nexed to the soil, and passes with it, not as an easement, nor as an appurtenance, but as a 
parcel. Johnson v. Jordan, 2 Mete., 239. The other right referred to is strictly an ease¬ 
ment, and may be created in the same manner as a private way, and is governed by sub¬ 
stantially the sames rules. One who has a right to receive water for the use of any species 
of manufacture may do whatever is necessary for its enjoyment, but he has no right to foul 
the water by turning the refuse of the manufactory into it, unless he has acquired that right 
by grant or prescription. Howell v. McCoy, 3 Kawle, 256. And an easement to drain 
water through the land of another for one purpose cannot be changed and enlarged by put¬ 
ting it to use for another purpose. Carter v. Page, 8 Ired., 190. Upon this subject, in 
general, see Pyer v. Carter, 1 H. & N., 922; White v. Leeson, 5 id., 53; Pheysey v. Vicary, 
16 M. & W., 484; Alston v. Grant, 3 El. & Bl., 128; Ferguson v, Witsell, 5 Rich., 280. 

There is a natural servitude for the lateral support of land which is of high importance. 
The rule is that every proprietor is entitled to lateral support for his land in its natural con¬ 
dition by the adjacent land of others, and if this support is removed by excavations into 
which his land falls, he has his remedy for the damages. Harris v. Ryding, 5 M. & W., 
60; Bibby v. Carter, 4 H. & N., 153 ; Thurston v. Hancock, 12 Mass., 226 ; Lasala v. 
Holbrook, 4 Paige, 169; Foley v. Wyeth, 2 Allen, 131; Richardson v. Vt. Cen, R. R. 
Co., 25 Vt., 465; McGuire v. Grant, 25 N. J., 356; Guest v. Reynolds, 68 Ill., 478; 
Charless v. Rankin, 22 Mo., 566; Railroad Co. v. Reaney, 42 Md., 117. But if the 
land is weighted with buildings or other artificial structures, the proprietor of the adjacent 
land, if he removes the lateral support, is responsible only for such consequences as would 
have followed if the land had not been thus burdened. Backhouse v. Bononi, 9 H. L. 
Cas., 502; Thurston v. Hancock, 12 Mass., 220; Quincy v. Jones, 76 Ill., 231; Shriever v. 
Stokes, 8 B. Monr., 453; Boothby v. Railroad Co., 51 Me., 318. The right to lateral sup¬ 
port for buildings as well as lands may be acquired in the same manner as any easement. 

Easements may be lost by ceasing to enjoy the right for such time and under such cir¬ 
cumstances as to indicate an intention to abandon the same. Luttrel’s Case, 4 Rep., 86; 
Hale v. Oldroyd, 14 M. & W., 789; Ward v. Ward, 7Exch., 738. This principle, how¬ 
ever, does not apply to easements created by grant; a grant cannot be waived. Crossley v. 
Lightowler, L. It. 3 Eq. Cas., 286; 2 Ch. Ap., 478; Hayford v. Spokestield, 100 Mass., 491; 
Owen v. Field, 90 Mass., 114; Barnes v. Lloyd, 112 Mass., 224; Taylor v. Hampton, 4 
McCord, 96; Elliott v. Rhett, 5 Rich., 405; Wiggins v. McCleary, 49 N. Y., 346; Hale v. 
McCaughey, 51 Penn. St., 43. The right may of course be lost by adverse enjoyment. 

Where the same party becomes owner of both the dominant and servient tenement, the 
easement is extinguished. Washb. on Easements, 517-522. And an easement may be dis¬ 
charged by release to the owner of the servient tenement; but the release must be by deedL 
Dyer v. Sanford, 9 Met., 395. 

(12) The term of office in the United States is never longer than during good behavior, 
and even then, unless the term is fixed by the constitution, it is subject to change by law, 
and may be shortened or abolished at the will of the legislature. By choosing a person to 
an office, the term of which is prescribed by law, the state does not contract with him that 
he may enjoy it during the term, or preclude itself from repealing or amending the law 
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office be granted in reversion: because though the grantee may be able to per¬ 
form it at the time of the grant, yet before the office falls he may become 
unable and insufficient: but ministerial offices may be so granted; (t) for those 
maybe executed by deputy. Also, by statute 5 and 6 Edw. VI, c. 16, no 

S ublic office (a few only excepted) shall be sold, under pain of disability to 
ispose of or hold it. For the law presumes that*he who buys an office r*g> 7 i 
will, by bribery, extortion, or other unlawful means, make his purchase *- 
good, to the manifest detriment of the public. (13) 

VI. Dignities bear a near relation to offices. Of the nature of these we 
treated at large in a former book; (u) it will therefore be here sufficient to men- 
tiou them as a species of incorporeal hereditaments, wherein a man may have 
a property or estate. 

VII. Franchises are a seventh species. Franchise and liberty are used as 
synonymous terras; and their definition is (v) a royal privilege, or branch of 
the king’s prerogative, subsisting in the hands of a subject. Being therefore 
derived from the crown, they must arise from the king's grant; or in some 
cases may be held by prescription, which, as has been frequently said, pre¬ 
supposes a grant. The kinds of them are various, and almost infinite; I will 
here briefly touch upon some of the principal; premising only, that they may 
be vested in either natural persons or bodies politic; in one man or in many; 
but the same identical franchise, that has before been granted to one, cannot 
be bestowed on another, for that would prejudice the former grant, (id) 

To be a county palatine is a franchise, vested in a number of persons. It is 
likewise a franchise, for a number of persons to be incorporated, and subsist as 
a body politic; with a power to maintain perpetual succession, and do other 
corporate acts: and each individual member of such corporation is also said to 
have a franchise or freedom. Other franchises are to hold a court leet; to 
have a manor or lordship; or, at least, to have a lordship paramount; to have 
waifs, wrecks, estrays, treasure-trove, royal fish, forfeitures, and deodands; to 
have a court of one’s own, or liberty of holding pleas, and trying causes; to 
have the cognizance of pleas; which is a still greater liberty, being an exclu¬ 
sive right, so that no other court shall try causes arising within that jurisdic¬ 
tion: to have a bailiwick, or liberty exempt from the sheriff of the county; 
•wherein the grantee only, and his officers, are to execute all process; 
to have a fair or market: with the right of taking toll, either there or * 
at any other public places, as at bridges, wharfs, or the like; which tolls must 
have a reasonable cause of commencement (as in consideration of repairs, or 
the like), else the franchise is illegal and void: (a) or, lastly, to have a forest, 
chase, park, warren, or fishery, endowed with privileges of royalty ; which 
species of franchise may require a more minute discussion. 

As to a forest; this, in the hands of a subject, is properly the same thing 
with a chase: being subject to the common law, and not to the forest laws. 
(y) But a chase differs from a park, in that it is not enclosed, and also in that 
a man may have a chase in another man’s ground as well as in his own, being 
indeed the liberty of keeping beasts of chase or royal game therein, protected 


(f) II Rep. 4. 
(£) 2 Inst. 2250. 


(u) See book 1, ch. 12. (v) Finch, L. 104. (to) 2 Roil Abr. 191. Keilw. 196. 

< y) 4 Inst. 314. 


under which the office exists. Butler v. Pennsylvania, 10 How., 402; Conner v. New York, 
2 Sandf., 355, and 5 N. Y., 285. 

Offices in private corporations and companies are employments of a private character, in 
the nature of agencies only. 

(13) Commissions in the army of Great Britain were allowed to be sold until the privilege 
was abolished by an exercise of the royal prerogative in 1871. In America offices cannot 
be sold or farmed out. Outen v. Bodes, 3 A. K. Marsh., 433. Indeed it has been decided that 

it or elect any inducements of a 
im accordingly, the choice was 
v. Collier, 72 Mo., 13; Gray v. 


n a candidate held out to those having the power to appo 
pecuniary nature to prefer him to others, and they chose 
UlegaL Newell v. Purdy, 30 Wis., 213; Attorney Genera 
Hook, 4 N. Y., 449; Linesa v. Hessing, 44 Ill., 113. 
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even from the owner of the land, with a power of hunting them thereon. A 
park is an enclosed chase, extending only over a man’s own grounds. The 
word park indeed properly signifies an enclosure; but yet it is not every field 
or common, which a gentleman pleases to surround with a wall or paling, and 
to stock with a herd of deer, that is thereby constituted a legal park: for the 
king’s grant, or at least immemorial prescription, is necessary to make it so. (z) 
Though now the difference between areal park, and such enclosed grounds, is 
in many respects not very material: only that it is unlawful at common law 
for any person to kill any beasts of park or chase, (a) except such as possess 
these franchises of forest, chase or park. Free-warren is a similar franchise, 
erected for preservation or custody (which the word signifies) of beasts and 
fowls of warren; ( 6 ) which, being ferae naturae^ every one had a natural right t® 
r* 39 l kill as he could; but upon *the introduction of the forest laws, at the 
L * Norman conquest, as will be shewn hereafter, these animals being looked 
upon as royal game and the sole property of our savage monarchs, this fran¬ 
chise of free-warren was invented to protect them; by giving the grantee a 
sole and exclusive power of killing such game so far as his warren extended, 
on condition of his preventing other persons. A man therefore, that has the 
franchise of warren, is in reality no more than a royal gamekeeper; but no man, 
not even a lord of a manor, could by common law justify sporting on another’s 
soil, or even on his own, unless he had the liberty of free-warren. (c) This 
franchise is almost fallen into disregard, since the new statutes for preserving 
the game; the game being now chiefly preserved in grounds that are set apart 
for breeding hares and rabbits. There are many instances of keen sportsmen 
in ancient times who have sold their estates, and reserved the free-warren, or 
right of killing game, to themselves; by which means it comes to pass that a 
man and his heirs have sometimes free warren over another’s ground, (d) A 
free fishery , or exclusive right of fishing in a public river, is also a royal fran¬ 
chise; and is considered as such in all countries where the feudal polity has 
prevailed; ( e ) though the making such grants, and by that means appropriat¬ 
ing what seems to be unnatural to restrain, the use of running water, was pro¬ 
hibited for the future by King John’s great charter; and the rivers that were 
fenced in his time were directed to be laid open, as well as the forests to be 
disafforested. (f) This opening was extended by the second (< 7 ) and third ( h ) 
charters of Henry III, to those also that were fenced under Richard I; so that 
a franchise of free fishery ought now to be at least as old as the reign of Henry 
H. This differs from a several fishery; because he that has a several fishery 
must also be (or at least derive his right from) the owner of the soil, (i) which 
in a free fishery is not requisite. It differs also from a common of piscary be- 
r*i.m f° re ment i° ne( Jj that the free fishery is an ^exclusive right, the com- 
L mon of piscary is not so: and therefore, in a free fishery a man has a 
property in the fish before they are caught, in a common of piscary not till 
afterwards. (A) (14) Some indeed have considered a free fishery not as a 

( 2 ) Co. Litt. 233. 2 Inst. 199. 11 Rep. 80. .... 

(а) These are properly buck, doe, fox, martin, and roe; but in a common and legal sense extend luce- 
wise to all the beasts of the forest; which besides the other, are reckoned to be hart, hind, hare, boar, and 
wolf, and in a word, all wild beasts of venery or hunting. (Co. Litt. 233.) 

(б) The beasts are hares, conies, and roes; the fowls are either campestres, as partridges, rails, and 
quails; or sylvestres, as woodcocks and pheasants; or aquatiles, as mallards and herons. (Co. Litt. 233.) 

(c) Salk. 637. (d) Bro. Abr. tit. Warren, 3. „ ^ ^ ^ 

(e) Seld. Mar. Claus. I, 24. Dufresne, V. 603. Crag, de Jur. feod. IT, 8,16. (/) Cap. 47, edit. Oxon. 

ig ) Cap. 20 . (A) 0 Hen. Ill, c. 10. „ ^ 

(i) M. 17 Edw. JF, 6 P. 18 Edw. IV, 4 T. 10 Hen . VII, 24, 20. Salk. 637. (*) F. N. B. 68. Salk. 037 


(14) Individuals may, by prescription or grant, have a several fishery in tide waters. 
Mayor, etc. v. Richardson, 4 T. R., 437; Chalker v. Dickinson, 1 Conn., 382; State v. Sutton, 2 
R. I., 434; State v. Medbury, 3 R. I., 138; Gould v. James, 6 Conn., 365; Paul v. Hazelton, 
87 N. J., 106. A public river is a public highway, and this is its distinguishing character- 
iitic; and all rights of fishery in it must be subservient to the right of passage, and must b® 
ao exercised as not to prejudice such right when it is used in reasonable manner. Mayor 
of Colchester v. Brooke, 7 Q. B., 339; Young v. Hichens, 6 Q. B., 609. 
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royal franchise, but merely as a private grant of a liberty to fish in the several 
fishery of the grantor. (/) But to consider such right as originally a flower of 
the prerogative, till restrained by mctgna charta , and derived by royal grant 
(previous to the reign of Richard I) to such as now claim it by prescription, 
and to distinguish it (as we have done) from ^several ai)d a common of fishery, 
may remove some difficulties in respect to this matter, with which our books 
are*embarrassed. For it must be acknowledged, that the rights and distinc¬ 
tions of the three species of fishery are very much confounded in our law-books; 
and that there are not wanting respectable authorities (m) which maintain that 
a several fishery may exist distinct from the property of the soil, and that a 
free fishery implies no exclusive right, but is synonymous with common of pis¬ 
cary. (15) 

VlII. Corodies are a right of sustenance, or to receive certain allotments of 
victual and provision for one’s maintenance, (n) In lieu of which (especially 
when due from ecclesiastical persons) a pension or sum of money is sometimes 
substituted. ( o) And these may be reckoned another species of incorporeal 
hereditaments; though not chargeable on, or issuing from, any corporeal inher¬ 
itance, but only charged on the person of the owner in respect of such his in¬ 
heritance. To these may be added, 

TX Annuities, which are much of the same nature; only that these arise 
from temporal, as the former from spiritual persons. An annuity is a thing 
very distinct from a rent-charge, with which it is frequently confounded: a 
rent-charge being a burthen imposed upon and issuing out of lands , whereas 
an annuity is a yearly sum chargeable only upon the person of the grantor. ( p ) 
Therefore, if a man by deed grant to another the sum of 20 1. per annum, with¬ 
out expressing out of what lands it shall issue, no land at all shall be charged 
with it; but it is a mere personal annuity; which is of so little account in the 
law, that if granted to an eleemosynary corporation, it is not within the statutes 
of mortmain; (q) and yet a man may have a real estate in it, though his secur¬ 
ity is merely personal. 

"*X. Rents are the last species of incorporeal hereditaments. The 
word rent or render, reditus , signifies a compensation or return, it being *- -* 

in the nature of an acknowledgment given for the possession of some corporeal 
inheritance, (r) It is defined to be a certain profit issuing yearly out of lands 
and tenements corporeal. It must be a profit; yet there is no occasion for it 
to be, as it usually is, a sum of money; for spurs, capons, horses, corn, and 
other matters may be rendered, and frequently are rendered, by way of rent. 
(5) It may also consist in services or manual operations; as to plough so 
many acres of ground, to attend the king or the lord to the wars, and the like; 
which services in the eye of the law are profits. This profit must also be 
certain ; or that which may be reduced to a certainty by either party. It must 

(Z) 2 Sid. 8. (to) See them weU digested In Hargrave's notes on Co. Litt. 122. (n) Finch, L. 162. 

(o) See book 1, ch. 8. (p) Co. Litt. 144. (g) Ibid. 2. (r) Ibid. 144. («) Ibid. 142, 


(15) In the United States, franchises are derived from legislative grant, or claimed by pre¬ 
scription, which presupposes such grant. And, in England, at the present time, they are 
all more or les9 taken under legislative direction and control. 

Among the most important of modern franchises are the franchise to be a corporation,the 
franchise to construct a turnpike, canal or other public way for the general accommodation 
of the public, and to charge tolls for the use therepf, the franchise to keep a ferry, and the 
franchise to make use of the eminent domain to obtain rights of way or locations for roads 
or other public conveniences. And not onl} r is the right to be a corporation a franchise, 
but so is every particular right or privilege possessed by a corporation under its charter which 
could only be exercised by legislative permission. The right to participate in the govern¬ 
ment as a voter in state or local elections is commonjy spoken of as the elective franchise. 
It is in the nature of a public trust, depends for its existence upon positive law, and must 
be exercised under the conditions by law prescribed. But the voter has such an interest in 
the franchise as will enable him to maintain suits if deprived of its enjoyment. Ashby v. 
White, Ld. Raym., 938; 1 Salk., 19; 8 State Trials. 89; Lincoln v. Hapgood, 11 Mass., 350; 
Goetcbeus v. Matthewson, 61 N. Y., 420; Cooley on Torts, 413, 416, and cases cited. 
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also issue yearly; though there is no occasion for it to issue every successive 
year; but it may be reserved every second, third, or fourth year; (t) yet, as it 
is to be produced out of the profits of lands and tenements, as a recompense 
for being permitted to hold or enjoy them, it ought to be reserved yearly, be¬ 
cause those profits do annually arise and are annually renewed. It must issue 
out of the thing granted, and not be part of the land or thing itself; wherein 
it differs from an exception in the grant, which is always of part of the thing 
granted, (w) (16) It must, lastly, issue out of lands and tenements corporeal; 
that is, from such inheritance whereunto the owner or grantee of the rent may 
have recourse to distrein. Therefore a rent cannot be reserved out of an 
advowson, a common, an office, a franchise, or the like, (to) But a grant of 
such annuity or sum may operate as a personal contract, and oblige the 
grantor to pay the money reserved, or subject him to an action of debt: {x) 
though it doth not affect the inheritance, and is no legal rent in contemplation 
of law. 

There are at common law (y) three manner of rents, rent-service, rent- 
r* 42 l char g e > an< ^ ren t _se ck. Rent-service is so called *because it hath some 
*- J corporeal service incident to it, as at the least fealty or the feudal oath 
of fidelity. ( 2 ) For, if a tenant holds his land by fealty, and ten shillings rent; 
or by the service of ploughing the lord’s land, and five shillings rent; these 
pecuniary rents, being connected with personal services, are therefore called 
rent-service. And for these, -in case they be behind, or arrere, at the day 
appointed, the lord may distrein of common right, without reserving any 
special power of distress; provided he hath in himself the reversion, or future 
estate of the lands and tenements, after the lease or particular estate of the 
lessee or grantee is expired, (a) A rent-charge is where the owner of the 
rent hath no future interest, or reversion expectant in the land: as where a 
man by deed maketh over to others his whole estate in fee-simple, with a 
certain rent payable thereout, and adds to the deed a covenant or clause of 
distress, that if the rent be arrere, or behind, it shall be lawful to distrein for 
the same. In this case the land is liable to the distress, not of common right, 
but by virtue of the clause in the deed: and therefore it is called a rent -charge. 
because in this manner the land is charged with a distress for the payment of 
it. (6) Rent-seck y reditus siccits, or barren rent, is in effect nothing more than 
a rent reserved by deed, but without any clause of distress. 

There are also other species of rents, which are reducible to these three. 
Rents of assize are the certain established rents of the freeholders and ancient 
copyholders of a manor, (c) which cannot be departed from or varied. Those 
of the freeholders are frequently called chief- rents, reditus capitales: and both 
sorts are indifferently denominated <?m£-rent8, quieti reditus: because thereby 
the tenant goes quit and free of all other services. When these payments 
were reserved in silver or white money, they were anciently called white-rents, 
or blanchfarmSy reditus albi ; (d) in contradistinction to rents reserved in 
r # work, grain, or baser money, which were called *reditus nigri , or black- 
*- -I mail . (< e ) Rack -rent is only a rent of the full value of the tenement, or 
near it. A fee farm rent is a rent-charge issuing out of an estate in fee; of at 
least one-fourth of the value of the lands, at the time of its reservation: (f) 
for a grant of lands, reserving so considerable a rent, is indeed only letting 
lands to farm in fee-simple, instead of the usual methods for life or years. 


(ic) Co. Utt. 144. 
(a) Litt. § 216. 


(t) Co. Litt. 47. (u) Plowd, 132. 8 Rep. 71. 

( x) Ibid. 47. (y) Litt. § 213. (z) Co. Litt. 142. 

(6) Co. Litt. 143. (c) 2 Inst. 19. 

(a) In Scotland this kind of small payment is called blanch-holding, or reditus aides Jtrmcs, 
(e) 2 Inst. 19. (/) Co. Utt. 143. 


(16) Rents may be reserved from the profits of land whatever these are; and therefore 
when the lands are agricultural, they may be a certain proportion of the crops, and when 
they are mining lands, they may be a certain proportion of the coal, ore, or stone taken out. 
Queen v. Westbrook, 10 Q. B., 178; 8 Kent, 46&-3. 
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These are the general divisions of rent; but the difference between them (in 
respect to the method of recovering them) is now totally abolished; and all 
persons may have the like remedy by distress for rents-seck, rents of assize, 
and chief-rents, as in case of rents reserved upon lease, (g) 

Rent is regularly due and payable upon the land from whence it issues, if 
no particular place is mentioned in the reservation: (A) but in case of the king, 
the payment must be either to his officers at the exchequer, or to his receiver in 
the country, (i) And strictly the rent is demandable and payable before the 
time of sunset of the day whereon it is reserved; (k) though perhaps not 
absolutely due till midnight. (/) 

With regard to the original of rents, something will be said in the next 
chapter; and, as to distresses, and other remedies for their recovery; the 
doctrine relating thereto, and the several proceedings thereon, these belong 
properly to the third part of our Commentaries, which will treat of civil 
injuries, and the means whereby they are redressed. 


CHAPTER IV. 

OF THE FEUDAL SYSTEM. 

It is impossible to understand with any degree of accuracy, either the 
civil constitution of this kingdom, (1) or the laws which regulate its landed 
property, without some general acquaintance with the nature and doctrine of 
feuds, or the feudal law : a system so universally received throughout Europe 
upwards of twelve centuries ago, that Sir Henry Spelman (a) does not scruple 
to call it the law of nations in our western world. This chapter will be there¬ 
fore dedicated to this inquiry. And though, in the course of our observations 
in this and many other parts of the present book, we may have occasion to 
search pretty highly into the antiquities of our English jurisprudence, yet 
surely no industrious student will imagine his time misemployed, when he is 
led to consider that the obsolete doctrines of our laws are frequently the 
foundation upon which what remains is erected ; and that it is impracticable 
to comprehend many rules of the modern law, in a scholar-like, scientifical 
manner, without having recourse to the ancient. Nor will these researches be 
altogether void of rational entertainment as well as use : as in viewing the ma¬ 
jestic ruins of Rome or Athens, of Balbec or Palmyra, it administers both 
pleasure and instruction to compare them with the draughts of the same ed¬ 
ifices, in their pristine proportion and splendour. 

*The constitution of feuds (fi) had its original from the military pol- r*. 
icy of the northern or Celtic nations, the Goths, the Huns, the Franks, *- ' 

the Vandals and the Lombards, who all, migrating from the same officina gen - 
tium y as Crag very justly entitles it, (c) poured themselves in vast quantities 
into all the regions of Europe, at the declension of the Roman empire. It 
was brought by them from their own countries, aud continued in their re¬ 
spective colonies as the most likely means to secure their new acquisitions: 

iff) Stat, 4 Geo. EL c. 28. (A) Co. Lltt. 201. 

(t) 4 Rep. 73. (fc) Co. Lltt. 802. 1 Anders. 253. (0 1 Saund. 287. Prec. Chanc. 655. Salk. 57a 

(a) Of parliaments, 57. (6) See Spelman. of feuds, and Wright of tenures, per tot 

\c) Dejurt feod. 19,20. 


(1) See in addition to the authorities cited by the author, Bell's Historical Studies of 
Feudalism, H&llam’s Middle Ages, c. 2, ft. 2 ; Robertson's Charles V ; Guizot’s History of 
Civilization in France ; Stubbs' Const. Hist, of England. 
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and to that end, large districts or parcels of land were allotted by the con¬ 
quering general to the superior officers of the army, and by them dealt out 
again in smaller parcels or allotments to the inferior officers and most deserv¬ 
ing soldiers, (c?) These allotments were called feoda, feuds, fiefs or fees: 
which last appellation in the northern language ( e ) signifies a conditional 
stipend or reward, (/) Rewards or stipends they evidently were ; and the 
condition annexed to them was, that the possessor should do service faithfully, 
both at home and in the wars, to him by whom they were given : for which 
purpose he took the juramentum fidelitatis y or oath of fealty: (g) and in 
case of the breach of this condition and oath, by not performing the stipu¬ 
lated service, or by deserting the lord in battle, the lands were again to revert 
to him who granted them, (h) 

Allotments, thus acquired, naturally engaged such as accepted them to 
r* 46 l ^ e ^ en( ^ i and, as they all sprang from *the same right of conquest, 
no part could subsist independent of the whole ; wherefore all givers as 
well as receivers were mutually bound to defend each other’s possessions. But, 
as that could not effectually be done in a tumultuous irregular way, government, 
and, to that purpose, subordination, was necessary. Every receiver of lands, or 
feudatory, was therefore bound, when called upon by his benefactor, or immediate 
lord of his feud or fee, to do all in his power to defend him. Such benefactor 
or lord was likewise subordinate to, and under the command of, his immediate 
benefactor or superior ; and so upwards to the prince or general himself ; and 
the several lords were also reciprocally bound, in their respective gradations, 
to protect the possessions they had given. Thus the feudal connection was es¬ 
tablished, a proper military subjection was naturally introduced, and an army 
of feudatories was always ready inlisted, and mutually prepared to muster, not 
only in defence of each man’s own several property, but also in defence of the 
whole, and of every part of this their newly-acquired country ; (f) the prudence 
of which constitution was soon sufficiently visible in the strength and spirit 
with which they maintained their conquests. 

The universality and early use of this feudal plan, among all those nations, 
which in complaisance to the Romans we still call barbarous, may appear from 
what is recorded ( [k ) of the Cimbri and Teutones, nations of the same northern 
original as those whom we have been describing, at their first irruption into 
Italy about a century before the Christian ®ra. They demanded of the 
Romans, “ ut martins popidus aliquid sibi terrce daret , quasi stipendium / 
coeterum , ut vellet y manibus atque armis suis uteretur .” The sense of which 
may be thus rendered ; they desired stipendiary lands (that is, feuds) to be al¬ 
lowed them, to be held by military and other personal services, whenever their 
lord should call upon them. This was evidently the same constitution that dis¬ 
played itself more fully about seven hundred years afterwards when the Salii, 
r *. h-i Burgundians,and Franks broke in upon Gaul, the Visigoths on *Spain,and 
L J the Lombards upon Italy ; and introduced with themselves this northern 
plan of polity, serving at once to distribute and to protect the territories they 
had newly gained. And from hence, too, it is probable that the Emperor Al¬ 
exander Severus (l) took the hint of dividing lands conquered from the enemy 
among his generals and victorious soldiery, duly stocked with cattle and bona. 


(d) Wright, 7. (e) Spelm. QL 216. . w .. . 

(/) Pontoppidan, in his history of Norway, (page 290) observes that in the northern languages oaa sig¬ 
nifies prop vie tas, and all totum . Hence he derives the odhal right in those countries ; and thence too, 
perhaps, is derived the udal right in Finland, Ac, [See Mac Donal Inst, part 2.} Now the transposition 
of these northern syllables, allodh , will give us the true etymology or the allodium, or absolute property 
of the feudists ; as by a similar combination of the latter syllable with the word fee, (which signifies, we 
have seen a conditional reward or stipend) feeodh or feodum will denote stipendiary property. 

(o) See this oath explained at large in Feud. 1 .2. £.7. 

a) Feud . 1. 2, t. 24. (t) Wright. 8. (k) L. Florae, I. 8, c. 8. _ 

(J) “Sola quce de hostibus capta eunt limitaneis ducibus etmthtibus donavit ; i ta ut eorum ita e8sent, 
ei hceredes iuorurn militarent, nec unquam ad privatos pertinerent ; dicens attentive ulos muitaturos , 
si etiam sua rura defenderent . Addidit sane his et animalia et servos, ut possent collere quod accep- 
erent ; ne per tnopiam hominum vel per senectutem desercrentur rura vicina barbartce, quod turpi*- 
simum iUe ducebatLamprid. in vita Alex. Severi .) 
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men, on condition of receiving military service from them and their heirg 
forever. 

Scarce had these northern conquerors established themselves in their new 
dominions, when the wisdom of their constitutions, as well as their personal 
valour, alarmed all tho princes of Europe, that is, of those countries which 
had formerly been Roman provinces, but had revolted, or were deserted by 
their old masters, in the general wreck of the empire. Wherefore, most if not 
all of them, thought it necessary to enter into the same or a similar plan of 
poliov. For whereas, before the possessions of their subjects were perfectly 
allodial (that is, wholly independent, and held of no superior at all,) now they 
parcelled out their royal territories, or persuaded their subjects to surrender 
up and retake their own landed property, under the like feudal obligations of 
military fealty, (wi) And thus, in the compass of a very few years, the feudal 
constitution, or the doctrine of tenure, extended itself over all the western 
world. Which alteration of landed property, in so very material a point, nec¬ 
essarily drew after it an alteration of laws and customs ; so that the feudal 
laws soon drove out the Roman, which had hitherto universally obtained, but 
now became for many centuries lost and forgotten ; and Italy itself (as some 
of the civilians, with more spleen than judgment, have expressed it) belluinas , 
atque ferinas, immanesque Ijongobardorum leges accepit . (n) 

*But this feudal polity, which was thus by degrees established over r* 4 
all the continent of Europe, seems not to have been received in this *- J 
part of our island, at least not universally, and as a part of the national con¬ 
stitution, till the reign of William the Norman, (o) Not but that it is rea¬ 
sonable to believe, from abundant traces in our history and laws, that even in 
the time of the Saxons, who were a swarm from what Sir William Temple 
calls the same northern hive, something similar to this was in use ; yet not so 
extensively, nor attended with all the rigour that was afterwards imported by 
the Normans. For the Saxons were firmly settled in this island, at least as 
early as the year 000; and it was not till two centuries after, that feuds ar¬ 
rived at their full vigour and maturity, even on the continent of Europe, (p) 

This introduction however of the feudal tenures into England by King 
William does not seem to have been effected immediately after the conquest, 
nor by the mere arbitrary will and power of the conqueror; but to have been 
gradually established by the Norman barons, and others, in such forfeited 
lands as they received from the gift of the conqueror, and afterwards univer¬ 
sally consented to by the great council of the nation, long after his title was 
established. Indeed, from the prodigious slaughter of the English nobility at 
the battle of Hastings, and the fruitless insurrections of those who survived, 
such numerous forfeitures had accrued, that he was able to reward his Norman 
followers with very large and extensive possessions: which gave a handle to 
the monkish historians, and such as have implicitly followed them, to represent 
him as having by right of the sword seized on all the lands of England, and 
dealt them out again to his own favourites. A supposition grounded upon a 
mistaken sense of the word conquest; which, in its feudal acceptation, signifies 
no more than acquisition ; and this has led many hasty writers into a strange 
historical mistake, and one which, upon the slightest examination,will *be r *. - ^ 
found to be most untrue. However, certain it is, that the Normans now ^ J 
began to gain very large possessions in England; and their regard for the feudal 
law under which they had long lived, together with the king’s recommendation 
of this policy to the English, as the best way to put themselves on a military 
footing, and thereby to prevent any future attempts from the continent, were 
probably the reasons that prevailed to effect its establishment here by law. 
And, though the time of this great revolution in our landed property cannot be 
ascertained with exactness, yet there are some circumstances that may lead us 


(m) Wright, 10. 
(f>) Gng J. a. t. 4. 


(n) Gravin. Orig. 1. 1, % 139. 


(o) Spelm. Glots. 218. Bract. I, 2, c. 16, § 7. 
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to a probable conjecture concerning it. For we learn from the Saxon chronicle 
(y)that in the nineteenth year of King William’s reign an invasion was appre¬ 
hended from Denmark; and the military constitution of the Saxons being then 
laid aside, and no other introduced in its stead, the kingdom was wholly de¬ 
fenceless, which occasioned the king to bring over a large army of Normans 
and Bietons, who were quartered upon every landholder, and greatly oppressed 
the people. This apparent weakness, together with the grievances occasioned 
by a foreign force, might co-operate with the king’s remonstrances, and the 
better incline the nobility to listen to his proposals for putting them in a posture 
of defence. For, as soon as the danger was over, the king held a great council 
to inquire into the state of the nation; (t*) the immediate consequence of which 
was the compiling of the great survey called domesday-book, (2) which was 
finished in the next year : and in the latter end of that very year the king was 
attended by all his nobility at Sarum; where all the principal landholders sub¬ 
mitted their lands to the yoke of military tenure, became the king’s vassals, 
and did homage and fealty to his person, (s) This may possibly have been 
the sera of formally introducing the feudal tenures by law; and perhaps the 
very law, thus made at the council of Sarum, is that which is still extant, (t) 
r* 50 l * an( l couched in these remarkable words: “ Siatuimus , ut omnes , liberi 
J homines fcedere et Sacramento affirment y quod intra et extra universum 
regnum Anglice Wilhelmo regi domino suo fideles esse volunt; terras et honores 
illius omni fidelitate ubique servare cum eo y et contra inimicos et alienigenas 
defe?idere”(3) The terms of this law (as Sir Martin Wright has observed) 
{u) are plainly feudal: for, first, it requires the oath of fealty, which made, in 
the sense of the feudists, every man that took it a tenant or vassal: and, 
secondly, the tenants obliged themselves to defend their lords’ territories and 
titles against all enemies foreign and domestic. But what clearly evinces the 
legal establishment of this system, is another law of the same collection, (w) 
which exacts the performance of the military feudal services, as ordained by 
the general council. “ Omnes comites , et barones, et milites , et servientes , et 
universi liberi homines totius regni nostri proedictiy habeant et teneant se semper 
bene in armis et in equiSy ut decet et oportet; et sint semper prompti et bene 
paratiy ad servitium suum integrum nobis explendumet peragendum y cum opus 
fuerit: secundum quod nobis debent de feodis et tenementis suis de jure facere y 
et sicut illis statuimus per commune concilium totius regni nostri prcedictiP 

(^) A. D. 1085. 

(? ) Rex tenuit magnum concilium , et graves sermones habuit cum suis proceribus de hoc terra; quo 
moao incoleretur , et a quibus hominibus. Chron. Sax. ibid . 

(a) Omnes proedia tenentes , quotquot essent notes melioris per totam Angliam , ejus homines facti 
sunt , et omnes se illi subdidere , ejusque facti sunt vasalli , ac ei fidelitatis juramenta preestiterunt, se 
contra alios quoscunque illi fldos futuros. Chron. Sax. A. D. 1086. 

(0 Cap. 52. Wilk. 228. (u) Tenures, 66. (to) Cap. 68. Wilk. 288. 


(2) The original of Domesday Book is comprised in two volumes, one a large folio, and 
the other a quarto, and is preserved among the other records of the exchequer in the chap¬ 
ter house at Westminster. In 1783 a fac-simile was published by the government, and 
thus became generally accessible. In 1810 two volumes supplementary were published, 
one of which contains a general introduction with indexes. The other contains four 
records; three of them, namely, the Exon Domesday, theInquisitio Elicnsis, and the Liber 
Winton, contemporary with the survey; the other, called Boldon Book, is the survey of 
Durham, made in 1183 by Bishop Hugh Pudsey. 

By Domesday Book the king acquired an exact knowledge of the possessions of the 
crown and it afforded him also the names of the landholders and the means of ascertain¬ 
ing the military strength of the country. It also pointed out the possibility of increasing 
the revenue in some cases. To the people the Domesday Book became valuable as a record 
to which appeal might be made when titles were disputed. 

For further information respecting this most important record, see Domesday Book Illus¬ 
trated, by Kellam, London, 1788. Mr. Hallam says: " Ingulfus gives the plain meaning 
of the word Domesday, which has been disputed. The book was so called, he says, pro 
sua generalitate omnia tenementa totetus terra integre continents; that is, it was as general 
and conclusive as the last judgment will be.” Middle Ages, ch. 9, pt. 2. 

(8) Bee 1 Stubbs* Const. Hist, of England, p. 286, and note, English editioik 
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This new polity therefore seems not to have been imposed by the conqueror, 
but nationally and freely adopted by thegcneral assembly of the whole realm, 
in the same manner as other nations of Europe had before adopted it, upon 
the same principle of self-security. And, in particular, they had the recent 
example of the French nation before their eyes; which had gradually surren¬ 
dered up all its allodial or free lands into the king’s hands, who restored them 
to the owners as a beneficium or feud, to be held to them and such of their 
heirs as they previously nominated to the king; and thus by degrees all the 
allodial estates in France were converted into feuds, and the freemen became 
the vassals of the crown. («) The only difference between this change of 
tenures in France and that in England, was, that the former was effected grad¬ 
ually *bv the consent of private persons; the latter was done at once, r* 51 i 
all over 'England, by the common consent of the nation, (y) (4) L J 

In consequence of this change, it became a fundamental maxim and neces¬ 
sary principle (though in reality a mere fiction) of. our English tenures, “ that 
the king is the universal lord and original proprietor of all the lands in his 
kingdom: (z) and that no man doth or can possess any part of it, but what has 
mediately or immediately been derived as a gift from him, to be held upon 
feudal services.” For this being the real case in pure, original, proper feuds, 
other nations who adopted this system were obliged to act upon the same sup¬ 
position, as a substruction and foundation of their new polity, though the fact 
was indeed far otherwise. And indeed, by thus consenting to the introduction 
of feudal tenures, our English ancestors probably meant no more than to put the 
kingdom in a state of defence by establishing a military system; and to oblige 
themselves (in respect of their lands) to maintain the king’s title and territories, 
with equal vigor and fealty, as if they had received their lands from his 
bounty upon these express conditions, as pure, proper, beneficiary feudatories. 
But whatever their meaning was, the Norman interpreters, skilled in all the 
niceties of the feudal constitutions, and well understanding the import and ex¬ 
tent of the feudal terms, gave a very different construction to this proceeding: 
and thereupon took a handle to introduce not only the rigorous doctrines 
which prevailed in the duchy of Normandy, but also such fruits and depend¬ 
encies, such hardships and services, as were never known to other nations; (a) 
as if the English had, in fact as well as theory, owed everything they bad to 
the bounty of their sovereign lord. 

Our ancestors, therefore,who were by no means beneficiaries, but had barely 
consented to this fiction of tenure from *the crown, as the basis of a mil- r 1 
itary discipline, with reason looked upon these deductions as grievous L -* 
impositions, and arbitrary conclusions from principles that, as to them, had no 
foundation in truth. (£) However, this king and his son William Rufus kept 
up with a high hand all the rigours of the feudal doctrines: but their successor, 
Henry I, found it expedient, when he set up his pretensions to the crown, to 
promise a restitution of the laws of King Edward the Confessor, or ancient 
Saxon system; and accordingly, in the first year of his reign, granted a char¬ 
ter, (c) whereby he gave up the greater grievances, but still reserved the 
fiction of feudal tenure, for the same military purposes which engaged his 
father to introduce it. But this charter was gradually broken through, and 
the former grievances were revived and aggravated; by himself and succeed- 

(x) Monteaq. 8p. L. b. 81, c. 8. 

(v) Pharaoh thus acquired the dominion of all the lands In Egypt, and granted them out to the Egypt¬ 
ians, reserving an annual render of the fifth part of their value.. (Gen. c. xlviL) 

(*) Toutfuit in luy , et vientde luy al commencement. (M. 24 Edw. IIL 65.) 

(o) Spelm. of feuds, c. 28. (6) Wright, 81. (c) LL. Hen. /, c. 1. 


(4) Justice Coleridge says: “I do not understand Montesquieu, in the chapter cited, to 
tty that all the allodial lands in France were surrendered up into the kings hands, and 
taken again as fiefs. Down to a late period the presumption of law in the southern provinces 
of France as to land was that it was allodial until the contrary was shown. See Hallam’s 
Middle Ages, ch. 2, pt. 1." 

Vol. I.—45 


353 


52 


The Feudal System. 


[Book II. 


ing princes; till in the reign of King John they became so intolerable, that 
they occasioned his barons, or principal feudatories, to rise up in arms against 
him; which at length produced the famous great charter at Runing-mead* 
which, with some alterations, was confirmed by his son Henry III. And, 
though its immunities (especially as altered on its last edition by his son) (dj 
are very greatly short of those granted by Henry I, it was justly esteemed at 
the time a vast acquisition to English liberty. Indeed, by the farther alter¬ 
ation of tenures that has since happened, many of these immunities may now 
appear, to a common observer, of much less consequence than they really were 
when granted: but this, properly considered, will shew, not that the acquisi¬ 
tions under John were small, but that those under Charles were greater. And 
from hence also arises another inference; that the liberties of Englislimeu 
are not (as some arbitrary writers would represent them) mere infringements 
of the king’s prerogative, extorted from our princes by taking advantage of 
their weakness; but a restoration of that ancient constitution, of which our 
ancestors had been defrauded by the art and finesse of the Norman lawyers, 
rather than deprived by the force of the Norman arms. 

r*53l ^Having given this short history of their rise and progress, we will 
J next consider the nature, doctrine, and principal laws of feuds; wherein 
we shall evidently trace the groundwork of many parts of our public polity, 
and also the original of such of our own tenures as were either abolished in 
the last century, or still remain in force. 

The grand and fundamental maxim of all feudal tenure is this: that all lands 
were originally granted out by the sovereign, and are therefore holden, either 
mediately or immediately, of the crown. The grantor was called the proprie¬ 
tor, or lord: being he who retained the dominion or ultimate property of the 
feud or fee; and the grantee, who had only the use and possession, according 
to the terms of the grant, was styled the feudatory, or vassal , which was only 
another name for the tenant, or holder of the lands; though, on account of the 
prejudices which we have justly conceived against the doctrines that were 
afterwards grafted on this system, we now use the word vassal opprobriously, 
as synonymous to slave or bondman. The manner of the grant was by words 
of gratuitous and pure donation, dedi et concessi / which are still the operative 
words in our modern infeudations or deeds of feoffment. This was perfected 
by the ceremony of corporal investiture, or open and notorious delivery of 
possession in the presence of the other vassals; which perpetuated among them 
the fflra of the new acquisition, at the time when the art of writing was very 
little known; and therefore the evidence of property was reposed in the mem¬ 
ory of the neighborhood; who, in case of a disputed title, were afterwards 
called upon to decide the difference not only according to external proofs, 
adduced by the parties litigant, but also by the internal testimony of their 
own private knowledge. 

Besides an oath of fealty> or profession of faith to the lord, which was the 
parent of our oath of allegiance, the vassal or tenant upon investiture did 
usually homage to his lord; openly and humbly kneeling, being ungirt, uncov- 
r * . ered, *and holding up his hands both together between those of the 
L -* lord, who sate before him; and there professing, that “he did become 
his man , from that day forth, of life and limb and earthly honour:” and then 
he received a kiss from his lord. ( e ) Which ceremony was denominated horn- 
agium, or manhood , by the feudists, from the stated form of words, devenio 
vester homo . ( f ) 

When the tenant had thus professed himself to be the man of his superior 


1 % 


9 Hen. UL (e) Litt. % 85. , _ . 

(f) It was an observation of Dr. Arbuthnot, that tradition was nowhere preserved so pure and incor¬ 
rupt as among the children, whose games and plays are delivered down invariably from one generation 
to another. (Warburton’s notes on Pope, vi 134, 88.) It will not, I hope, be thought puerile to remark, in 
confirmation of this observation, that In one of our ancient juvenile pastimes (the king lam or 
of Julius Pollux, Onomastic, l. 9, c. 7,) the ceremonies and language of feudal homage are preserved witn 
great exactness. 
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or lord, the next consideration was concerning the service , which, as such, he 
was bound to render, in recompense for the land that he held. This, in pure, 

n er, and original feuds, was only two-fold ; to follow, or do suit to, the 
in his courts in time of peace; and in his armies or war-like retinue, when 
necessity called him to the field. The lord was, in early times, the legislator 
and judge over all his feudatories: and therefore the vassals of the inferior 
lords were bound by their fealty to attend their domestic courts baron {g) (which 
were instituted in every manor or barony for doing speedy and effectual jus¬ 
tice to all the tenants,) in order as well to answer such complaints as might 
be alleged against themselves, as to form a jury or homage for the trial of 
their fellow-tenants: and upon this account, in all the feudal institutions both 
here and on the continent, they are distinguished, by the appellation of the 
peers of the court; pares curtis , or pares cur ice. In like manner the barons 
themselves, or lords of inferior districts, were denominated peers of the king’s 
court, and were bound to attend him upon summons, to hear causes of greater 
consequence in the king’s presence, and under the direction of his grand justi¬ 
ciary; till in many countries the power of that officer was broken and dis¬ 
tributed into other courts of judicature, the peers of the king’s court still 
reserving to themselves (in ^almost every feudal government) the right r* 55 i 
of appeal from those subordinate courts in the last resort. The military L J 
branch of service consisted in attending the lord to the wars, if called upon, 
with such a retinue, and for such a number of days, as were stipulated at the 
first donation, in proportion to the quantity of the land. 

At the first introduction of feuds, as they were gratuitous, so also they were 
precarious, and held at the will of the lord, (A) who was then the sole judge 
whether his vassal performed his services faithfully. Then they became cer¬ 
tain for one or more years . Among the ancient Germans they continued only 
from year to year; an annual distribution of lands being made by their leaders 
in their general councils or assemblies, (*) This was professedly done lest 
their thoughts should be diverted from war to agriculture, lest the strong 
should encroach upon the possessions of the weak, and lest luxury and avarice 
should be encouraged by the erection of permanent houses, and too curious an 
attention to convenience and the elegant superfluities of life. But, when the 
general migration was pretty well over, and a peaceable possession of the new- 
acquired settlements had introduced new customs and manners; when the fer¬ 
tility of the soil had encouraged the study of husbandry, and an affection for 
the spots they had cultivated began naturally to arise in the tillers; a more 
permanent degree of property was introduced, and feuds began now to be 
granted for the life of the feudatory. ( k ) But still feuds were not yet heredi¬ 
tary ; though frequently granted by the favor of the lord, to the children of 
the former possessor; till in process of time it became unusual, and was there¬ 
fore thought hard, to reject the heir, if he were capable to perform the ser¬ 
vices: (J) and therefore infants, women, and professed monies, who were in¬ 
capable of ^bearing arms, were also incapable of succeeding to a genuine 
feud. But the heir, when admitted to the feud which his ancestor pos- 
sessed, used generally to pay a fine or acknowledgment to the lord, in horses, 
arms, money, and the like, for such renewal of the feud: which was called a 
relief, because it raised up and re-established the inheritance, or in the words 
of the feudal writers, “ incertam et caducam hereditatem relevabat .” This relief 
was afterwards, when feuds became absolutely hereditary, continued on the 
death of the tenant, though the original foundation of it had ceased. 

For in process of time feuds came by degrees to be universally extended 

< g) Feud . 1. 2, t. 55. (h) Feud. 1. 1, t. 1. 

(i) Thus Tacitus: (de mor. Germ. c. 26,) 44 agri db i*n iversis per vices occupantur; arva per annas 
Mutant." And Cffiaar yet more fully: {de bell. Gall. 1, 6. c. 21.) 44 Neque quisquam agri modum cerium 
aut fines propriot Kabet; sed magistrate* et principes t in annos singulos , gentibus et cognatlonibus 
hominum qui una coierunt t quantum eis et quo loco visum est, attribuunt agri atque anno post alio 
transire eogunt .** 

(*) Feud. 1. l, 1. 1. (I) Wright, 14. 
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beyond the life of the first vassal, to his sons , or perhaps to such one of them 
as the lord should name; and in this case the form of the donation was strictly 
observed; for if a feud was given to a man and his sons , all his sons succeeded 
him in equal portions; and, as they died off, their shares reverted to the lord, 
and did not descend to their children, or even to their surviving brothers, as 
not being specified in the donation, (m) But when such a feud was given to a 
man and his heirs y in general terms, then a more extended rule of succession 
took place; and when the feudatory died, his male descendants in infinitum 
were admitted to the succession. When any such descendant, who had thus 
succeeded, died, his male descendants were also admitted in the first place; 
and, in defect of them, such of his male collateral kindred as were of the blood 
or lineage of the first feudatory, but no others. For this was an unalterable 
maxim in feudal succession, that, u none was capable of inheriting a feud, but 
such as was of the blood of, that is, lineally descended from, the first feuda¬ 
tory.” (ft) And the descent being thus confined to males, originally extended 
to all the males alike; all the sons, without any distinction of primogeniture, 
succeeding to equal portions of the father’s feud. But this being found upon 
many accounts inconvenient (particularly, by dividing the services, and thereby 
weakening the strength of the feudal union), and honorary feuds (or titles of 
r * 0 ^ -i nobility) being now introduced, which were not of *a divisible nature, 

L -I but could only be inherited by the eldest son; ( 0 ) in imitation of these 
military feuds (or those we are now describing) began also in most countries 
to descend, according to the same rule of primogeniture, to the eldest son, in 
exclusion of all the rest. ( p ) 

Other qualities of feuds were, that the feudatory could not aliene or dispose 
of his feud; neither could he exchange, nor yet mortgage, nor even devise it 
by will without the consent of the lord, (g) For the reason of conferring the 
feud being the personal abilities of the feudatory to serve in war, it was not fit 
he should be at liberty to transfer this gift, either from himself, or from his 
posterity who were presumed to inherit his valour, to others who might prove 
less able. And, as the feudal obligation was looked upon as reciprocal, the 
feudatory being entitled to the lord’s protection, in return for his own fealty 
and service; therefore the lord could no more transfer his seignory or protec¬ 
tion without consent of his vassal, than the vassal could his feud without con¬ 
sent of his lord: (r) it being equally unreasonable that the lord should extend 
his protection to a person to whom he had exceptions, and that the vassal 
should owe subjection to a superior not of his own choosing. 

These were the principal, and very simple, qualities of the genuine or original 
feuds; which were all 01 a military nature, and in the hands of military persons, 
though the feudatories, being under frequent incapacities of cultivating and 
manuring their own lands, soon found it necessary to commit part of them to 
inferior tenants: obliging them to such returns in service, corn, cattle, or 
money, as might enable the chief feudatories to attend their military duties 
without distraction: which returns, or reditus y were the original of rents, and 
by these means the feudal polity was greatly extended; these inferior feuda¬ 
tories (who held what are called in the Scots law “ rere-fiefs ”) being under 
similar obligations of fealty, to do suit of court, to answer the stipulated ren¬ 
ders or rent-service, and to promote the welfare of their immediate superiors 
or lords. ( s ) 

r* *But this at the same time demolished the ancient simplicity of feuds; 

L J and an inroad being once made upon their constitution, it subjected 
them, in a course of time, to great varieties and innovations. Feuds began to 
be bought and sold, and deviations were made from the old fundamental rules 
of tenure and succession; which were held no longer sacred, when the feuds 
themselveB no longer continued to be purely military. Hence these tenure* 

17. (n) 1 bid. 188. (o) Feud. 2, t. M. CP) Wright. ® 

(rj Wright, 30. (j) Ibid. 20. 
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began now to be divided into feoda propria et impropria, proper and improper 
feuds; under the former of which divisions were comprehended such, and such 
only, of which we have before spoken; and under that of improper or deriva¬ 
tive feuds were comprised all such as do not falj within the other descriptions; 
such, for instance, as were originally bartered and sold to the feudatory for a 
price; such as were held upon base or less honourable services, or upon a rent, 
in lieu of military service; such as were in themselves alienable, without 
mutual license; and such as might descend indifferently eitner to males or 
females. But, where a difference was not expressed in the creation, such new 
created feuds did in all respects follow the nature of an original, genuine, and 
proper feud, (t) 

But as soon as the feudal system came to be considered in the light of a civil 
establishment, rather than as a military plan, the ingenuity of the same ages, 
which perplexed all theology with the subtilty of scholastic disquisitions, and 
bewildered philosophy in the mazes of metaphysical jargon, began also to 
exert its influence on this copious and fruitful subject: in pursuance of which, 
the most refined and oppressive consequences were drawn from what originally 
was a plan of simplicity and liberty, equally beneficial to both lord and tenant, 
and prudently calculated for their mutual protection and defence. From this 
one foundation, in different countries of Europe, very different superstructures 
have been raised: what effect it has produced on the landed property of 
England will appear in the following chapters. 


CHAPTER Y. 

OF THE ANCIENT ENGLISH TENURES. 

In this chapter we shall take a short view of the ancient tenures of our 
English estates, or the manner in which lands, tenements, and hereditaments, 
might have been holden, as the same stood in force till the middle of the last 
century. In which we shall easily perceive, that all the particularities, all the 
seeming and real hardships, that attended those tenures, were to be accounted 
for upon feudal principles and no other; beiag fruits of, and deduced from, the 
feudal policy. 

Almost all the real property of this kingdom is, by the policy of our laws, 
supposed to be granted by, dependent upon, and holden of, some superior lord, 
by and in consideration of certain services to be rendered to the lord by the 
tenant or possessor of this property. The thing holden is therefore styled a 
tenement , the possessors thereof, tenants , and the manner of their possession a 
tenure . Thus all the land in the kingdom is supposed to be holden, mediately 
or immediately, of the king, who is styled the lord paramount , or above all. 
Such tenants as held under the king immediately, when they granted out 
portions of their lands to inferior persons, became also lords with respect to 
those inferior persons, as they were still tenants with respect to the king: and, 
thus partaking of a middle nature, were called mesne y or middle, lords. So 
that if the king granted a manor to A, and he granted a portion of the land 
to B, now B was said to hold *of A, and A of the king; or, in other r 
words, B held his lands immediately of A, but mediately of the king. *- J 
The king therefore was styled lord paramount; A was both tenant and lord, 
or was a mesne lord; and B was called tenant par a vail, or the lowest tenant; 
being he who was supposed to make avail, or profit of the land, (a) In this 

(t) Feud. 2, t. 7. (o) 2 Inst. 296. 
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manner are all the lands of the kingdom holden, which are in the hands of 
subjects: for, according to Sir Edward Coke, ( b ) in the law of England we 
have not properly allodium; which, we have seen, ( c ) is the name by which 
the feudists abroad distinguish such estates of the subject, as are not holden 
of any superior. So that at the first glance we may observe, that our lands 
are either plainly feuds, or partake very strongly of the feudal nature. 

All tenures being thus derived, or supposed to be derived, from the king, 
those that held immediately under him, in right of his crown and dignity, were 
called his tenants in capite 9 or in chief; which was the most honorable species 
of tenure, but at the same time subjected the tenants to greater and more bur- 
thensome services, than inferior tenures did. (d) This distinction ran through 
all the different sorts of tenure, of which I now proceed to give an account. 

I. There seems to have subsisted among our ancestors four principal species 
of lay tenures, to which all others may be reduced: the grand criteria of which 
were the natures of the several services or renders, that were due to the lords 
from their tenants. The services, in respect of their quality, were either free 
or base services; in respect of their quantity and the time of exacting them, 
were either certain or uncertain . Free services were such as were not unbe- 
F*6ll comin S the character of a soldier or a freeman to perform; *as to serve 
L J under his lord in the wars, to pay a sum of money, and the like. Base 
services were such as were fit only for peasants or persons of a servile rank; as 
to plough the lord’s land, to make his hedges, to carry out his dung, or other 
mean employments. The certain services, whether free or base, were such as 
were stinted in quantity, and could not be exceeded on any pretence; as, to 
pay a stated annual rent, or to plough such a field for three days. The uncer¬ 
tain depended upon unknown contingencies; as, to do military service in per¬ 
son, or to pay an assessment in lieu of it, when called upon; or to wind a horn 
whenever the Scots invaded the realm; which are free services: or to do what¬ 
ever the lord should command; which is a base or villein service. 

From the various combinations of these services have arisen the four kinds 
of lay tenure which subsisted in England till the middle of the last century; 
and three of which subsist to this day. Of these Bracton (who wrote under 
Henry the Third) seems to give the clearest and most compendious account, of 
any author ancient or modern (e) of which the following is the outline or 
abstract, (f) “ Tenements are of two kinds, frank-tenement and villenage. 

And, of frank-tenements, some are held freely in consideration of homage and 
knight-service; others in free-socage with the service of fealty only.” And 
again, (g) “ of villenages some are pure, and others privileged. He that holds 
in pure villenage shall do whatever is commanded him, and always be bound to 
an uncertain service. The other kind of villenage is called villein-socage; and 
these villein-socmen do villein services, but such as are certain and deter¬ 
mined.” Of which the sense seems to be as follows: first, where the service 
was free but uncertain , as military service with homage, that tenure was called 
, the tenure in ^chivalry, per servitium militare , or by knight-service. 

L -I Secondly, where the service was not only free 9 but also certain , as by 
fealty only, by rent and fealty, <fcc., that tenure was called liberum socagium , 
or free socage. These were the only free holdings or tenements; the others 
were villenous or servile, as thirdly, where the service was base in its nature* 
and uncertain as to time and quantity, the tenure was purumyillenagium, 
absolute or pure villenage. Lastly, where the service was base in its nature* 

8 

:c. 

ol—. 

$>' 


[6) 1 Inst. 1. (c) Page 47. ... 

id) In the Germanic constitution, the electors, the bishops, the secular princes, the Imperial cities, 
Jfcc.. which hold directly from the emperor, are called the immediate states of the empire; all other land¬ 
holders being denominated mediate ones. Mod, Un. Hist, xliil. 61. 

!/) Tenement orum aliud liberum , aliud villenagium. Item f liberorum aliud tenetur libere pro.homagi* 

tervitio militari; aliud in libero socagio cum fidelitate tantum. . . .. . 

fa) Villenagiorum aliud parum, aliud privilegiatum. Qui tenet in puro villenagio faciet quicquia m 
pratceptum futrit, et semper tenebitur ad incerta. Aliud genus villenagii dicitur villanum socag\um % 
hujutmodi villant tocmanni —tnJZana faciunt tervitia , ted certa, tt determinata. $ 5. 
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but reduced to a certainty , this was still villenage, but distinguished from the 
other by the name of privileged villenage, villenaghtm privilegiatum; or it 
might still be called socage (from the certainty of its services), but degraded 
by their baseness into the inferior title of villanum socagium , villein-socage. 

I. The first, most universal, and esteemed the most honourable species of 
tenure, was that by knight-service, called in Latin servitiurn militate/ and in 
law French, chivalry , or service de chivaler i answering to the fief d y haubert of 
the Normans, (h) which name is expressly given it by the Mirrour. (i) This 
differed in very few points, as we shall presently see, from a pure and proper 
feud, being entirely military, and the genuine effect of the feudal establish¬ 
ment in England. To make a tenure by knight-service, a determinate quantity 
of land was necessary, which was called a knight’s fee, feodum militate; the 
measure of which in 3 Edw. I, was estimated at twelve ploughlands, (k) and 
its value (though it varied with the times) (J) in the reigns of Edward I and 
Edward II, (m) was stated at 20/. per annum . (1) And he who held this pro¬ 
portion of land (or a whole fee) by knight-service, was bound to attend his 
lord to the wars for forty days in every year, if called upon; (n) which atten¬ 
dance was his reditus or return, his rent or service for the land he claimed to 
hold. If he held only half a knight’s fee, he was only bound to attend twenty 
days, and so in proportion. ( o ) And there is reason to *apprehend that r* 6 
this service was the whole that our ancestors meant to subject them- *■ J 
selves to; the other fruits and consequences of this tenure being fraudulently 
superinduced, as the regular (though unforeseen) appendages of the feudal 
system. 

This tenure of knight-service had all the marks of a strict and regular feud; 
it was granted by words of pure donation, dedi et concessi; (p) was trans¬ 
ferred by investiture or delivering corporal possession of the land, usually 
ealled livery of seisin; and was perfected by homage and fealty. It also 
drew after it these seven fruits and consequences, as inseparably incident to 
the tenure in chivalry: viz.: aids, relief, primer seisin, wardship, marriage, fines 
for alienation and escheat: all which I shall endeavor to explain, and show to 
be of feudal original. 

1. Aids were originally mere benevolences granted by the tenant to his 
lord, in times of difficulty and distress; (^) but in process of time they grew 
to be considered as a matter of right, and not of discretion. These aids were 
principally three; first, to ransom the lord’s person, if taken prisoner; a neces¬ 
sary consequence of the feudal attachment and fidelity: insomuch that the 
neglect of doing it, whenever it was in the vassal’s power, was by the strict 
rigour of the feudal law an absolute forfeiture of his estate, (r) Secondly, 
♦o make the lord’s eldest son a knight; a matter that was formerly attended 

<K) 8p«lm. Gloss. 219. (f) C. 2, f 27. (fc) Poach, 8 Edw. I. Co. Litt. 62. (Q 2 Inafc. 606. 

(V») Stat. Westm. 1, c. 86. Stat. de milit. 1 Edw. II. Co. Litt. 89. 

(n) See writs for this purpose in Memorand. Scacch. 36, prefixed to Maynard's yearbook, Edw. IL 

Co) Litt. 4 95. (p) Co. Litt. 2. 

tp Auxiiia , Jlunt de gratia et non de jure,—cum dependeant ex gratia tenentium, et non ad volen- 
taiem dominorum. Brae ton, L 2, tr. 1, e, 16. $ 8. 

<r) Feud . i. 2, t 24. 


(1) Mr. Justice Coleridge is of the opinion that the fluctuation in the value of knight's fees 
was so uncertain and extraordinary that it could not be accounted for by any change in the 
times. With regard to the extent, he has no hesitation in assenting to the doctrine that it 
varied with the goodness of the land; at the same time the measure might be the same; as 
twelve plough lands of rich soil would contain a less space than the same number in a lighter 
and less productive soil. There might therefore be always the same number of plough 
lands though the number of acres might vary; nor is it at all inconsistent with this that there 
might be appended to the plough lands, wood, meadow and pasture, for the arable land was 
the principal thing considered in all ancient agriculture; wood, meadow and pasture were 
appendages, furnishing the estovers and botes of the tenant of the arable land. Mr. Seldon 
contends that a knight’s fee did not consist of land of a fixed extent or value, but was as 
niuch as the king was pleased to grant upon condition of having the service of one knight. 
Tit of Hon. b. 2, c. 5, bs. 17 and 20. 
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with great ceremony, pomp and expense. This aid could not be demanded 
till the heir was fifteen years old, or capable of bearing arms: ( 5 ) the inten¬ 
tion of it being to breed up the eldest son and heir apparent of the seignory, 
to deeds of arms and chivalry, for the better defence of the nation. Thirdly, 
to marry the lord’s eldest daughter, by giving her a suitable portion: for 
daughters’ portions were in those days extremely slender, few lords being able 
r*G4l t0 8ave muc k out income for this purpose; nor could they ac- 

L -* quire money by other means, being wholly conversant in matters of 
arms; nor, by the nature of their tenure, could they charge their lands with 
this or any other incumbrances. From bearing their proportion to these aids, 
no rank or profession was exempted: and therefore even the monasteries, till 
the time of their dissolution, contributed to the knighting of their founder’s 
male heir (of whom their lands, were holden), and the marriage of his female 
descendants. (£) And one cannot but observe in this particular the great re¬ 
semblance which the lord and vassal of the feudal law bore to the patron and 
client of the Roman republic; between whom also there subsisted a mutual 
fealty, or engagement of defence and protection. For, with regard to the 
matter of aids, there were three which were usually raised by the client; viz.: 
to marry the patron’s daughter; to pay his debts, and to redeem his person 
from captivity. ( u ) 

But besides these ancient feudal aids, the tyranny of lords by degrees exacted 
more and more: as aids to pay the lord’s debts (probably in imitation of the 
Romans), and aids to enable him to pay aids or reliefs to his superior lord; 
from which last indeed the king’s tenants in capite were, from the nature of 
their tenure, excused, as they held immediately of the king, who had n« 
superior. To prevent this abuse, King John’s magna charta (z>) ordained that 
no aids be taken by the king without consent of parliament, nor in anywise by 
inferior lords, save only the three ancient ones above mentioned. But this 
provision was omitted in Henry Ill’s charter, and the same oppressions were 
continued till the 25 Edward I, when the statute called confirmatio chartarum 
was enacted; which in this respect revived King John’s charter, by ordaining 
that none but the ancient aids should be taken. But though the species of 
r * aids was thus ^restrained, yet the quantity of each aid remained 
L J arbitrary and uncertain. King John’s charter indeed ordered, that all 
aids taken by inferior lords should be reasonable; (zo) and that the aids taken 
by the king of his tenants in capite should be settled by parliament, ( %) But 
they were never completely ascertained and adjusted till the statute Westm. 
1, 3 Edw. I, c. 36, which fixed the aids of inferior lords at twenty shillings, or 
the supposed twentieth part of the annual value of every knight’s fee, for 
making the eldest son a knight, or marrying the eldest daughter: and the 
same was done with regard to the king’s tenants in capite by statute 25 Edw. 
Ill, c. 11. The other aid, for ransom of the lord’s person, being not in its 
nature capable of any certainty, was therefore never ascertained. 

2 . Relief, relevium , was before mentioned as incident to every feudal tenure, 
by way of fine or composition with the lord for taking up the estate, which 
was lapsed or fallen in by the death of the last tenant. But though reliefs 
had their original while feuds were only life-estates, yet they continued after 
feuds became hereditary; and were therefore looked upon, very justly, as one 
of the greatest grievances of tenure: especially when, at the first, they were 
merely arbitrary and at the will of the lord; so that, if he pleased to demand 
an exorbitant relief it was in effect to disinherit the heir. ( y) The English ill 
brooked this consequence of their new-adopted policy; and therefore William 
the Conqueror, by his law, (z) ascertained the relief, by directing (in imitation 

(i) 9 Inst. 238. (0 Phillip’s Life of Pole, I, 223. 

(u) Brat autem hcec inter utrosque offlciorum vicissitude—ut chentes ad collocandas senatorumjutas 
d* muo conferrent: in ceris alieni dissolutionem gratuitam pecuniam erogarent; etao tiostwus m wu# 
aavtos redimereni. Paul Manutius de senatu Romano f c. 1. (v) Cap. 12, 15. 

(tv) Ibid. 15. ( x ) Ibid. 14. (j/> Wright, 99. (») C. 22, 23, 24. 
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of the Danish heriots) that a certain quantity of arms, and habiliments of war, 
should be paid by the earls, barons, and vavasours respectively: and if the 
latter had no arms, they should pay 100s. William Rufus broke through this 
composition, and again demanded arbitrary uncertain reliefs, as due by the 
feudal laws: thereby in effect obliging every heir to new-purchase or redeem 
his land: (r/) but his brother Henry I, by the charter before mentioned, restored 
his father’s law; *and ordained, that the relief to be paid should be ac- 
cording to the law so established, and not an arbitrary redemption, (b) *- * 

But afterwards, when, by an ordinance in 27 Hen. II, called the assize of arms, 
it was provided that every man’s armour should descend to his heir, for 
defence of the realm; and it thereby became impracticable to pay these 
acknowledgments in arms according to the laws of the conqueror, the com¬ 
position was universally accepted of 1005. for every knight’s fee; as we find it 
ever after established, (c) But it must be remembered, that this relief was 
only then payable, if the heir at the death of his ancestor had attained his full 
age of one and twenty years. 

3 . Primer seisin was a feudal burthen, only incident to the king’s tenants in 
capite , and not to those who held of inferior or mesne lords. It was a right 
which the king had, when any of his tenants in capite died seised of a knight’s 
fee, to receive of the heir (provided he were of full age) one whole year’s 
profits of the lands, if they were in immediate possession; and half a year’s 
profits, if the lands were in reversion expectant on an estate for life, (tf) This 
seems to be little more than an additional relief, but grounded upon this feudal 
reason: that by the ancient law of feuds, immediately upon the death of a 
vassal, the superior was entitled to enter and take seisin or possession of the 
land, by way of protection against intruders, till the heir appeared to claim it, 
and receive investiture: during which interval the lord was entitled to take 
the profits; and, unless the heir claimed within a year and a day, it was by 
the strict law a forfeiture. ( e ) This practice however seems not to have long 
obtained in England, if ever, with regard to tenure under inferior lords; but 
as to the king’s tenures in capite , the prima seisina was expressly declared, 
under Henry III and Edward II, to belong to the king by prerogative, in con¬ 
tradistinction to other lords, (f) The king was entitled to enter and receive 
the *whole profits of the land, till livery was sued; which suit being 
commonly made within a year and a day next after the death of the L ' 
tenant, in pursuance of the strict feudal rule, therefore the king used to take 
as an average th z first-fruits, that is to say, one year’s profits of the land, (g) 
And this afterwards gave a handle to the popes, who claimed to be feudal 
lords of the church, to claim in like manner from every clergyman in England, 
the first year’s profits of his benefice, by way of primitice, or first fruits. 

4. These payments were only due if the heir was of full age; but if he was 
under the age of twenty-one, being a male, or fourteen, being a female, (A) 
the lord was entitled to the wardship of the heir, and was called the guardian 
in chivalry. This wardship consisted in having the custody of the body and 
lands of such heir, without any account of the profits, till the age of twenty- 
one in males, and sixteen in females. For the law supposed the heir-male un¬ 
able to perform knight-service till twenty-one: but as for the female, she was 
supposed capable at fourteen to marry, and then her husband might perform 
the service. The lord therefore had no wardship, if at the death of the ances¬ 
tor the heir-male was of the full age of twenty-one, or the heir-female of four¬ 
teen;. yet, if she was then under fourteen, and the lord once had her in ward, 
he might keep her so till sixteen, by virtue of the statute of Westm. 1, 3 Edw. 

(а) 2 Roll. Abr. 514. 

( б ) "Hcbtcs non redimet terram suam sicut faciebat tempore fratria mei. sed legitim a et justa r elevatione 
relevabit earn. 1 * (Text. Roffene. Cap. 84.) 

(c) OIahv. 1. 9 c. 4. Llfct. % 112. 

Wj £?• U Sr Feud - 1. 2. t. 24. (/) Stat. Marlb. c. IS. 17 Edw. 2, c. 8. 

W SUondt Prerog. 12. (A) Utt. 1108. 
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I, c. 22, the two additional years being given by the legislature for no other 
reason but merely to benefit the lord. (i) (2) 

This wardship, so far as it related to land, though it was not nor could be 
part of the law of feuds, so long as they were arbitrary, temporary, or for life 
only; yet when they became hereditary, and did consequently often descend 
upon infants, who by reason of their age could neither perform nor stipulate 
for the services of the feud, does not seem upon feudal principles to have been 
unreasonable. For the wardship of the land, or custody of the feud, was re¬ 
tained by the lord, that he might out of the profits thereof provide a fit person 
I * 68 -i *to supply the infant’s services, till he should be of age to perform them 
L J himself. And if we consider the feud in its original import, as a sti¬ 
pend, fee, or reward for actual service, it could not be thought hard that tho 
lord should withhold the stipend, so long as the service was suspended. Though 
undoubtedly to our English ancestors, where such a stipendiary donation was 
a mere supposition or figment, it carried abundance of hardship; and according¬ 
ly it was relieved by the charter of Henry I, before mentioned, which took this 
custody from the lord, and ordained that the custody, both of the land and 
the children, should belong to the widow or next of kin. But this noble im¬ 
munity did not continue many years. 

Tho wardship of the body was a consequence of the wardship of the 
land; for he who enjoyed the infant’s estate was the properest person to edu¬ 
cate and maintain him in his infancy: and also, in a political view, tho lord 
was most concerned to give his tenant suitable education, in order to qualify 
him the better to perform those services which in his maturity he was bound 
to render. 

When the male-heir arrived to the age of twenty-one, or the heir-female to 
that of sixteen, they might sue out their livery or ousterlemain; ( h ) that is, the 
delivery of their lands out of their guardian’s hands. For this they were 
obliged to pay a fine, namely, half a year’s profits of the land; though this seems 
expressly contrary to magna charta . ( l) However, in consideration of their 
landshaving been so long in ward, they were excused all reliefs, and the king’s 
tenants also all primer seisins, (m) In order to ascertain the profits that arose 
to the crown by these fruits of tenure, and to grant the heir his livery, 
the itinerant justices, or justices in eyre, had it formerly in charge to make in¬ 
quisition concerning them by a jury of the county, (n) commonly called an in- 
quisitio post mortem ; which was instituted to inquire (at the death of any man 
f° r t’ une ) the value of his estate, the tenure by which it was *holden, 
and who, and of what age his heir was; thereby to ascertain the relief 
and value of the primer seisin, or the wardship and livery accruing to the king 
thereupon. A manner of proceeding that came in process of time to be greatly 
abused, and at length an intolerable grievance; it being one of the principal ac¬ 
cusations against Empson and Dudley, the wicked engines of Henry VII, that 
by colour of false inquisitions they compelled many persons to sue out livery 
from the crown, who by no means were tenants thereunto, (o) And afterwards, 
a court of wards and liveries was erected, ( p ) for conducting the same inquir¬ 
ies in a more solemn and legal manner. 

When the heir thus came of full age, provided he held a knight’s fee in 
capite under the crown, he was to receive the order of knighthood, and was 
compellable to take it upon him, or else pay a fine to the king. For in those 
heroical times, no person was qualified for deeds of arms and chivalry, who had 
not received this order, which was conferred with much preparation and solem¬ 
nity. We may plainly discover the footsteps of a similar custom in what 

(0 Lifct. m (fc) Co. Litt. 77. (1) 9 Hen. m, c. 8. (m) Co. Litt. 77. (n) Hoveden, sub. Ric. L 

(o) 4 Inst. 198. ( p) Stat. 82 Hen. VIII, c. 48. 


(2) The wardship as to the person terminated at fourteen, and it might terminate at any 
time after twelve, by the marriage of the ward. 
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Tacitus relates of the Germans, who, in order to qualify their young men to 
bear arms, presented them in a full assembly with a shield and lance; which 
ceremony, as was formerly hinted, (<?) is supposed to have been the original of 
the feudal knighthood, (r) This prerogative, of compelling the king’s vassals 
to be knighted^or to pay a fine, was expressly recognized in parliament by the 
statute de militibus, 1 Eaw. II; and was exerted as an expedient for raising money 
by many of our best princes, particularly by Edward VI, and Queen Elizabeth; 
but yet was the occasion of heavy murmurs when exerted by Cnarles I; among 
whose many misfortunes it was, that neither himself nor his people seemed able 
to distinguish between the arbitrary stretch, and the legal exertion of preroga¬ 
tive. However, among the other concessions made by *that unhappy r*Yol 
prince, before the fatal recourse to arms, he agreed to divest himself of J 
this undoubted flower of the crown, and it was accordingly abolished by statute 
16 Car. I, c. 20. 

5. But, before they came of age, there was still another piece of authority, 
which the guardian was at liberty to exercise over his infant wards; I mean 
the right of marriage (maritagium y as contradistinguished from matrimonium) 9 
which in its feudal sense signifies the power which the lord or guardian in 
chivalry had of disposing of his infant ward in matrimony. For, while the in¬ 
fant was in ward, the guardian had the power of tendering him or her a suit¬ 
able match, without disparagement or inequality; which if the infants refused, 
they forfeited the value of the marriage, valorem maritagii ; (s) that is, so 
much as a jury would assess, or any one would bona fide give to the guardian 
for such an alliance; (t) and, if the infants married themselves without the 
guardian’s consent, they forfeited double the value, duplicem valorem mari¬ 
tagii . (u) (3) This seems to have been one of the greatest hardships of our 
ancient tenures. There were indeed substantial reasons why the lord should 
have the restraint and control of the ward’s marriage, especially of his female 
ward; because of their tender years, and the danger of such female ward’s in¬ 
termarrying with the lord’s enemy; (to) but no tolerable pretence could be as¬ 
signed why the lord should have the sale or value of the marriage. Nor indeed 
is this claim of strictly feudal original; the most probable account of it seem¬ 
ing to he this: that by the custom of Normandy the lord’s consent was neces¬ 
sary to the marriage of his female wards; (cc) which was introduced intu Eng¬ 
land, together with the rest of the Norman doctrine of feuds: and it is likely 
that the lords usually took money for such their consent, since, in the often- 
cited charter of Henry the First, he engages for the future to take nothing for 
his consent; which also he promises in general to give, provided such female 
ward were not ^married to his enemy. But this, among other benefi- r**|-i 
cial parts of that charter, being disregarded, and guardians still contin- -* 
uing to dispose of their wards in a very arbitrary, unequal manner, it was pro¬ 
vided by King John’s great charter that heirs should be married without dis¬ 
paragement, the next of kin having previous notice of the contract; (g) or, as 
it was expressed in the first draught of that charter, ita maritentur ne dispara - 
genter f et per consilium propinquorum de consanguinitate sua. ( z ) But these 
provisions in behalf of the relations were omitted in the charter of Henry in; 
wherein (a) the clause stands merely thus, “ hoeredes maritentur absque dispar - 
agatione meaning certainly, by hoeredes , heirs female, as there are no traces 
before this to be found of the lord’s claiming the marriage (ft) of heirs male; 

(g) Book L, p. 404. 

(r) “ In ipto concilio vel principum aliquis , vel pater , vel proptnquu *, * cuto frameaque juvenem or- 
nant. Haze apud illos toga, hie primun juventce hono$: ante hoc do mu* part videntur; mox reipublicce 
De. Mor. Germ. cap. 13. 

(*) Utt. $ no. (0 Btat. Mert. c. 8. Co. Utt. 82. (u) Utt. $ 110. (w) Bract. 1. 1, c. 87, $ 6. 

(x) Or. Coust 95. (y) Cap. 6, edit. Oxon. (t) Cap. 8, ibid. (a) Cap. 6. 

(b) The words maritare and maritagium seem ex vi termini to denote the providing of an husband. 


(3) This applied to male heirs only, and they were subject to it only after the tender and 
vefusal of a suitable match. 
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and as Glanvil (c) expressly confines it to heirs female. But the king and hi b 
great lords thenceforward took a handle (from the ambiguity of this expres¬ 
sion) to claim them both sive sit masculus sive f<xmina y as Bracton more than 
once expresses it: (<f) and also as nothing but disparagement was restrained 
by magna charta , they thought themselves at liberty to make all other advan¬ 
tages that they could, (e) And afterwards this right, of selling the ward in 
marriage, or else receiving the price or value of it, was expressly declared by 
the statute of Merton; (f) which is the first direct mention of it that I have 
met with, in our own or any other law. 

6 . Another attendant or consequence of tenure by knight-service was that 
of fines due to the lord for every alienation , whenever the tenant had occasion 
to make over his land to another. This depended on the nature of the feudal 
connexion; it not being reasonable or allowed, as we have before seen, that a 
feudatory should transfer his lord’s gift to another, and substitute a new tenant 
to do the service in his own stead, without the consent of the lord; and, as the 

*^ eu( ^ a l obligation was considered as reciprocal, the lord also could not 
J alienate his seignory without the consent of his tenant, which consent 
of his was called an attornment. This restraint upon the lords soon wore 
away; that upon the tenants continued longer. For when everything came in 
process of time to be bought and sold, the lords would not grant a license to 
their tenant to aliene, without a fine being paid; apprehending that, if it was 
reasonable for the heir to pay a fine or relief on the renovation of his paternal 
estate, it was much more reasonable that a stranger should make the same 
acknowledgment on his admission to a newly purchased feud. With us in 
England, these fines seem only to have been exacted from the king’s tenants in 
capite, who were never able to aliene without a license: but as to common per¬ 
sons, they were at liberty by magna charta, (g) and the statute of quia emp- 
iores (A) (if not earlier), to aliene the whole of their estate, to be holden of the 
same lord as they themselves held it of before. But the king’s tenants in 
capite not being included under the general words of these statutes, could not 
aliene without a license; for if they did, it was in ancient strictness an absolute 
forfeiture of the land; (£) though some have imagined otherwise. But this 
severity was mitigated by the statute 1 Edw. Ill, c. 12, which ordained, that 
in such case the lands should not be forfeited, but a reasonable fine be paid to 
the king. Upon which statute it was settled, that one-third of the yearly 
value should be paid for a license of alienation; but if the tenant presumed to 
aliene without a license, a full year’s value should be paid, (k) (4) 

7 . The last consequence of tenure in chivalry was escheat/ which is the 
determination of ^he tenure, or dissolution of the mutual bond between the 
lord and tenant, from the extinction of the blood of the latter by either natural 
or civil means: if he died without heirs of his blood, or if his blood was cor¬ 
rupted and stained by commission of treason or felony; (5) whereby every 


(c) L. 9, c. 9 & 12, <£ Z. 9, c. 4. 

(<) Wright, 97. (?) 20 Hen. HI, c. 6. 

(t) 2 Ins t. 66 . (tf) Ibid. 67. 


(d) L. 2, c. 38, % 1. _ 

( 17 ) Cap. 3 i. (fc) 18 Edw. I, c. 1. 


(4) Justice Coleridge very properly remarks that it is of the utmost importance, in dis¬ 
cussing any point relating to the feudal system, to determine the time which is spoken of; 
thus, according to feudal principles, and while those principles were strictly maintained, 
alienation without license must have involved forfeiture; for the tenant of course could not 
have compelled the lord to receive the homage and fealty of a new tenant, and by his own 
act he had renounced his own holding. But it is obvious that there was always a struggle 
in the advancing spirit of the age to loosen the bonds of feudal tenure; and it may not be 
possible to fix the period at which the practice of alienation became too strong for the law, 

and, being first winked at, was finally legalized, < tt • a a 

(5) The doctrine of corruption of blood was peculiar to England. In the United tttatea 
attainder of treason can work corruption of blood or forfeiture only during the 1“^ 
the person attainted. Const., art. 3, § 3. And since the statute 3 and 4 Wm. IV, c. IW. 
enlarging 54 Geo. Ill, c. 145, attainder in England for any crime cannot extend to the dis¬ 
inheriting of heirs except during the life of the offender. 
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quality was entirely blotted out *and abolished. In such r* 7 g-i 
ind escheated, or fell back to the lord of the fee; (l) that is, ^ 


inheritable 
oases the land 

the tenure was determined by breach of the original condition expressed or 
implied in the feudal donation. In the one case, there were no heirs subsisting 
of the blood of the first feudatory or purchaser, to which heirs alone the grant 
of the feud extended; in the other, tne tenant, by perpetrating an atrocious 
crime, shewed that he was no longer to be trusted as a vassal, having forgotten 
his duty as a subject; and therefore forfeited his feud, which he held under 
the implied condition that he should not be a traitor or a felon. The conse¬ 
quence of which in both cases was, that the gift, being determined, resulted 
back: to the lord who gave it. (m) 

These were the principal qualities, fruits, and consequences of the tenure by 
knight-service: a tenure, by which the greatest part of the lands in this king¬ 
dom were holden, and that principally of the king in capite , till the middle of 
the last century; and which was created, as Sir Edward Coke expressly testi¬ 
fies, (n) for a military purpose, viz.: for defence of the realm by the king’s own 
principal subjects, which was judged to be much better than to trust to hire¬ 
lings or foreigners. The description here given is that of knight-service 
proper; which was to attend the king in his wars. There were also some 
other species of knight-service; so called, though improperly, because the ser¬ 
vice or render was of a free and honorable nature, and equally uncertain as to 
the time of rendering as that of knight-service proper, and because they were 
attended with similar fruits and consequences. Such was the tenure by grand 
serjeanty , per magnum servitium y whereby the tenant was bound, instead 
of serving the king generally in his wars, to do some special honorary service 
to the king in person; as to carry his banner, his sword, or the like; or to 
be his butler, champion, or other officer, at his coronation, (o) It was in most 
other respects like knight-service; (p) only he was not bound to pay aid, ( q ) 
or escuage;(r) *and, when tenant by knight-service paid five pounds 
for a relief on every knight’s fee, tenant by grant serjeanty paid one J 
year’s value of his land, were it much or little, (s) Tenure by cornage , (6) 
which was to wind a horn when the Scots or other enemies entered the land, 
in order to warn the king’s subjects, was (like other services of the same 
nature) a species of grand serjeanty. (£) 

These services, both of chivalry and grand serjeanty, were all personal, and 
uncertain as to their quantity or duration. But, the personal attendance in 
knight-service growing troublesome and inconvenient in jnany respects, the 
tenants found means of compounding for it; by first sending others in their 
stead, and in process of time making a pecuniary satisfaction to the lords in 
lieu of it. This pecuniary satisfaction at last came to be levied by assess¬ 
ments, at so much for every knight’s fee; and therefore this kind of tenure 
was called scutagium in Latin, or servitium scuti; scutum being then a well- 
known denomination for money: and, in like manner, it was called, in our 
Norman French, escuage ; being indeed a pecuniary, instead of a military ser¬ 
vice. The first time this appears to have been taken was in the 5 Hen. II, on 
account of his expedition to Toulouse; but it soon came to be so universal, 
that personal attendance fell quite into disuse. Hence we find in our ancient 
histories, that, from this period, when our kings went to war, they levied scu¬ 
tages on their tenants, that is, on all the landholders of the kingdom, to defray 
their expenses, and to hire troops; and these assessments in the time of Hen. 
II seem to have been made arbitrarily, and at the king’s pleasure. Which 
prerogative being greatly abused by his successors, it became matter of national 

8 


Co. Litt. 18. 
p) Ibid . f 158. 
(«) Ibid, f 154. 


(m) Feud. 1. 2, t. 88. 
(g) 2 Inst. 233. 

(t) Ibid. S 158. 


(n) 4 Inst. 192. 
(r) Litt. i 158. 


Co) Litt. S158. 


(8) See the interesting and curious case of the Pusey horn, Pusey v. Pusey, 1 Yern., 278. 
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clamour; and King John was obliged to consent by his magna ckarta , that no 
soutage should be imposed without consent of parliament, (u) But this clause 
was omitted in his son Henry Ill’s charter, where we only find (w) that gou- 
r*75l *orescuage should be taken as they were used to be taken in the 

L time of Henry II: that is, in a reasonable and moderate manner. Yet 
afterwards, by statute 25 Edw. I, cc. 5 and 6 , and many subsequent statutes, (x) 
it was again provided, that the king should take no aids or tasks but by the 
common consent of the realm: hence it was held in our old books, that escuage 
or scutage could not be levied but by consent of parliament; (y) such scu¬ 
tages being indeed the groundwork of all succeeding subsidies, and the land- 
tax of later times. 

Since, therefore, escuage differed from knight-service in nothing, but as a 
compensation differs from actual service, knight-service is frequently con¬ 
founded with it. And thus Littleton (z) must be understood, when he tells 
us, that tenant by homage, fealty and escuage, was tenant by knight-service: 
that is, that this tenure (being subservient to the military policy of the nation) 
was respected (a) as a tenure in chivalry (6) But as the actual service was 
uncertain, and depended upon emergencies, so it was necessary that this pecu¬ 
niary compensation should be equally uncertain, and depend on the assessments 
of the legislature suited to those emergencies. For had the escuage been a 
settled, invariable sum, payable at certain times, it had been neither more nor 
less than a mere, pecuniary rent; and the tenure, instead of knight-service, 
would have then been of another kind, called socage, (c) of which we shall 
speak in the next ohapter. 

For the present I have only to observe, that by the degenerating of knight- 
service, or personal military duty, into escuage, or pecuniary assessments, all 
the advantages (either promised or real) of the feudal constitution were 
destroyed, and nothing but the hardships remained. Instead of forming a 
national militia composed of barons, knights, and gentlemen, bound by their 
interest, their honour, and their oaths, to defend their king and country, the 
r*'76l whole of this system of ♦tenures now tended to nothing else but a wretch- 
L J ed means of raising money to pay an army of occasional mercenaries. In 
the meantime the families of all our nobility and gentry groaned under the 
intolerable burthens, which (in consequence of the fiction adopted after the 
conquest) were introduced and laid upon them by the subtlety and finesse of 
the Norman lawyers. For, besides the scutages to which they were liable in 
defect of personal attendance, which however were assessed by themselves in 
parliament, they might be called upon by the king or lord paramount for aids , 
whenever his eldest son was to be knighted, or his eldest daughter married ; 
not to forget the ransom of his own person. The heir on the death of his 
ancestor, if of full age, was plundered of his first emoluments arising from 
his inheritance, by way of relief and primer seisin: and if under age, of the 
whole of his estate during infanoy. And then, as Sir Thomas Smith ( d ) very 
feelingly complains, “ when he came to his own, after he was out of warship , 
his woods decayed, houses fallen down, stock wasted and gone, lands let forth 
and ploughed to be barren,” to reduce him still farther, he was yet to pay half 
a year’s profits as a fine for suing out his livery / and also the price or value of 
his marriage , if he refused such wife as his lord and guardian had bartered 
for, and imposed upon him; or twice that value if he married another woman. 
Add to this, the untimely and expensive honour of knighthood , to make his 
poverty more completely splendicu And when by these deductions his for¬ 
tune was so shattered and ruined, that perhaps he was obliged to sell his 
patrimony, he had not even that poor privilege allowed him without paying 
an exorbitant fine for a license of alienation . 


(u) Nullum Bcutagium ponatur in regno nostro, nisi per commune consilium regni nostri 
ftc) Cap. 87. (at) See book I, page 140. (y) Old Ten. tit. Escuage. 


Wright, 1281 


Commonw. 1. 8. c. 8. 


(6) Pro feodo militari reputatur . Flet, l, 2, C. 14, $ 7. 


. „ Cap. U. 
(z) $ 103. 

(c) Litt. § 97, UU 
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A slavery so oomplioated, and so extensive as this, called aloud for a remedy 
in a nation that boasted of its freedom. Palliatives were from time to time 
applied by successive acts of parliament, which assuaged some temporary 
grievances. Till at length the numanity of King James I consented, ( e ) in 
consideration of a proper equivalent, to abolish them all; though the plan 
^proceeded not to effect; in like manner as he had formed a scheme, 1-1*77 i 
and begun to put it into execution, for removing the feudal grievance J 
of heritable jurisdictions in Scotland, (f) which has since been pursued and 
effected by the statute 20 Geo. II, c 43 . ( g ) King James’s plan for exchang¬ 
ing our military tenures seems to have been nearly the same as that which has 
been since pursued; only with this difference, that, by way of compen¬ 
sation for the loss which the orown and other lords would sustain, an annual 
fee-farm rent was to have been settled and inseparably annexed to the crown 
and assured to the inferior lords, payable out of every knight’s fee within their 
respective seignories. An expedient seemingly much better than the heredi¬ 
tary excise, which was afterwards made the principal equivalent for these 
concessions. For at length the military tenures, with all their heavy appen¬ 
dages (having during the usurpation been discontinued,) were destroyed at 
one blow by the statute 12 Car. II, c. 24 , whioh enacts, “that the court of 
wards and liveries, and all wardships, liveries, primer seisins, and ousterle- 
mains, values, and forfeitures of marriage, by reason of any tenure of the king 
or others, be totally taken away. And that all fines for alienations, tenures 
by homage, knight-service, and escuage, and also aids for marrying the 
daughter or knighting the son, and all tenures of the king in capite, be like¬ 
wise taken away. And that all sorts of tenures, held of the king or 
others, be turned into free and common socage: save only tenures in frankal¬ 
moign, copyholds, and the honorary services (without the slavish part) of 
grant serjeanty.” A statute, which was a greater acquisition to the civil pro¬ 
perty of this kingdom than even magna charta itself; since that only pruned 
the luxuriances that had grown out of the military tenures, and thereby pre¬ 
served them in vigour; but the statute of King Charles extirpated the whole, 
and demolished both root and branches. 


CHAPTER YL 

OF THE MODERN ENGLISH TENURES. 

Although, by the means that were mentioned in the preceding chapter, 
the oppressive or military part of the feudal constitution was happily done 
away, yet we are not to imagine that the constitution itself was utterly laid 
aside, and anew one introduced in its room : since by the statute 12 Car. II, the 
tenures of socage and frankalmoign, the honourary services of grand serjeanty, 
and the tenure by copy of court roll, were reserved ; nay all tenures in gen¬ 
eral, except frankalmoign, grand serjeanty, and copyhold, were reduced to one 
general species of tenure, then well known, and subsisting, called fret and 
common socage. And this being sprung from the same feudal original as the 
rest, demonstrates the necessity 01 fully contemplating the ancient system; 
since it is that alone to which we can recur; to explain any seeming or real 
difficulties that may arise in our present mode of tenure. 

The military tenure, or that by knight-service, consisted of what were reputed 

(*) 4 Inst 803. (/) Dalrymp. of Feuds, 892. 

(g) By another statute of the same year (20 Geo. n, c. 50.) the tenure of wardholding (equivalent to the 
knight-service of England) Is forever abo lish ed in Scotland. 
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the most free and honourable services, but which in their nature were unavoid¬ 
ably uncertain in respect to the time of their performance. The second species 
of tenure, or free-socage , consisted also of free and honourable services ; but 
such as were liquidated and reduced to an absolute certainty. And this tenure 
not only subsists to *this day, but has in a manner absorbed and swal- 
L lowed up (since the statute of Charles the Second) almost every other 
species of tenure. And to this we are next to proceed. 

II. Socage, in its most general and extensive signification, seems to denote a 
tenure by any certain and determinate service. And in this sense it is by our 
ancient writers constantly put in opposition to chivalry, or knight-service, 
where the render was precarious and uncertain. Thus Bracton ; (a) if a man 
holds by rent in money, without any escuage or 6erjeanty, “ id tenementum 
did potest socagium but if you add thereto any royal service, or escuage, 
to any, the smallest amount, “ illud did poterit feodum militare .” So, too, 
the author of Fleta : (6) “ex donationibus , servitia militaria vel magnee ser - 
jantice non continentibus y oritur nobis quoddam nomen generate , quod est so- 
cagium Littleton also (e) defines it to be, where the tenant holds his ten¬ 
ement of the lord by any certain service in lieu of all other services ; so that 
they be not services of chivalry, or knight-service. And therefore afterwards 
(d) he tells us, that whatsoever is not tenure in chivalry is tenure in socage : 
in like manner as it is defined by Finch, ( e ) a tenure to be done out of war. 
The service must therefore be certain, in order to denominate it socage : as to 
hold by fealty and 205. rent ; or, by homage, fealty and 205. rent: or by 
homage and fealty without rent; or by fealty and certain corporal service, 
as ploughing the lord’s land for three days ; or by fealty only without any other 
service : for all these are tenures in socage. ( f ) 

But socage, as was hinted in the last chapter, is of two sorts : free socage, 
where the services are not only certain, but honourable ; and villein-socage, 
where the services, though certain, are of a baser nature. Such as hold by the 
former tenure are called in Glanvil, (g ) and other subsequent authors, by the 
name of liberi sokemanni , or tenants in free socage. Of this tenure we are 
r*p--. first to speak ; and this, both in the ^nature of its service, and the fruits, 
L and consequences appertaining thereto, was always by much the most 
free and independent species of any. And therefore I cannot but assent to 
Mr, Somner’s etymology of the word ; (A) who derives it from the Saxon ap¬ 
pellation $oc y which signifies liberty or privilege, and being joined to a usual 
termination, is called socage , in Latin socagium ; signifying thereby a free or 
privileged tenure, (i) This etymology seems to be much more just than that 
of our common lawyers in general, who derive it from soca y an old Latin word, 
denoting (as they tell us) a plough : for that in ancient time this socage tenure 
consisted in nothing else but services of husbandry, which the tenant was 
bound to do to his lord, as to plough, sow, or reap for him ; but that in process 
of time, this service was changed into an annual rent by consent of all parties, 
and that, in memory of its original, it still retains the name of socage or plough 
service. (A) But this by no means agrees with what Littleton himself tells us, 
(J) that to hold by fealty only, without paying any rent, is tenure in socage ; 
for here is plainly no commutation for plough-service. Besides, even services, 
confessedly of a military nature and original (as escuage, which, while it re¬ 
mained uncertain, was equivalent to knight-service), the instant they were re¬ 
duced to a certainty changed both their name and nature, and were called 
socage. (m) It was the certainty therefore that denominated it a socage tenure; 
and nothing sure could be a greater liberty or privilege, than to have the 
service ascertained, and not left to the arbitrary calls of the lord, as in the ten- 

t L. % <X M, 19. (6) L. 8, c. 14, $ 9. , (?) S 117. .. 

J 111 («) L 147. (/) Litt. S 117.118.119. ^ L. 3, c. 7. {h) Gat fVLj 

In like manner Skene, In his exposition of the Scots* law, title locate, tells ns, that it la any kind of 
inx of lands qnhen ony man Is inf eft freely." Ac. 

MOtt|119. (J; § 118. (m)S9Q,l«l 
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nres of chivalry. Wherefore also Britton, who describes lands in socage 
tenure under the namo of fraunke ferme y (n) tells us, that they are “ lands and 
tenements whereof the nature of the fee is changed by feoffment out of chiv¬ 
alry for certain yearly services, and in respect whereof neither homage, ward, 
marriage, nor relief can be demanded.” Which leads us also to another ob¬ 
servation, that if socage tenures were of such base and servile ^original, it r*oi i 
is hard to account for the very great immunities which the tenants of them ^ ^ 

alwavs enjoyed ; so highly superior to those of the tenants by chivalry, that it 
was thought, in the reigns of both Edward I and Charles II, a point of the 
utmost importance and value to the tenants, to reduce the tenure by knight- 
service to fraunke ferme or tenure by socage. We may, therefore, I think, 
fairly conclude in favor of Somner’s etymology, and the liberal extraction of 
the tenure in free socage, against the authority even of Littleton himself. 

Taking this then to ne the meaning of the word, it seems probable that the 
60 cage tenures were the relics of Saxon liberty : retained by such persons as 
had neither forfeited them to the king, nor been obliged to exchange their 
tenure, for the more honourable, as it was called, but, at the same time, more 
burthensome, tenure of knight-service. This is peculiarly remarkable in the 
tenure which prevails in Kent called gavelkind, which is generally acknowl¬ 
edged to be a species of socage tenure; (o) the preservation whereof inviolate 
from the innovations of the Norman conqueror is a fact universally known. 
And those who thus preserved their liberties were said to hold in free and 


common socage. 


As therefore the grand criterion and distinguishing mark of this species of 
tenure are the having its renders or services ascertained, it will include under 
it all other methods of holding free lands by certain and invariable rents and 
duties: and, in particular, petit serjeanty , tenure in burgage y and gavelkind . 

We may remember that, by the statute 12 Car. II, grand serjeanty is not 
itself totally abolished, but only the slavish appendages belonging to it: for the 
honorary services (such as carrying the king’s sword or banner, officiating as 
his butler, carver, &c., at the coronation) are still reserved. Now petit serjeanty 
bears a great resemblance to grand serjeanty; for as the one is a personal ser¬ 
vice, so the other is a rent or render, both tending to some purpose relative to 
the king’s ^person. Petit serjeanty, as defined by Littleton, (/>) consists* r* fi oi 
in holding lands of the king by the service of rendering to him annually ^ -* 

some small implement of war, as a bow, a sword, a lance, an arrow, or the like. 
This, he says, (q) is but socage in effect: for it is no personal service, but a 
certain rent: and, we may add, it is clearly no predial service, or service of the 
plough, but in all respects liberum et commune socagium : only being held of 
the king, it is by way of eminence dignified with the title of parvum servitium 
regiSy or petit serjeanty. And magna charta respected it in this light, when it 
enacted, (r) that no wardship of the lauds or body should be claimed by the 
king in virtue of a tenure by petit serjeanty. 

Tenure in burgage is described by Glanvil, ($) and is expressly said by Little¬ 
ton, (£) to be but tenure in socage: and it is where the king or other person is 
lord of an ancient borough, in which the tenements are held by a rent certain. 
(u) It is indeed only a kind of town socage; as common socage, by which 
other lands are holden, is usually of a rural nature. A borough, as we have 
formerly seen, is usually distinguished from other towns by the right of send¬ 
ing members to parliament, and, where the right of election is by burgage 
tenure, that alone is a proof of the antiquity of the borough. Tenure in bur¬ 
gage, therefore, or burgage tenure, is where houses, or lands which were 
Formerly the site of houses, in an ancient borough, are held of some lord in 
common socage, by a certain established rent. And these seem to have with¬ 
stood the shock of the Norman encroachments principally on account of their 


W (o) Wright, 211. 

VP) I (q) I 100. (r) Cap . 27. 

Von. L—47 


(*) Lib. 7, cap. 8. (t) $ 102. 


(u) Litt. | 102, 168. 
369 



82 * Modern English Tenures* [Book II. 

insignificancy; which made it not worth while to compel them to an alteration 
of tenure; as an hundred of them put together would scarce have amounted 
to a knight s fee. ^ Besides, the owners of them, being chiefly artificers and 
persons engaged in trade, could not with any tolerable propriety be put on 
such a military establishment, as the tenure in chivalry was. And here also 
we have again an instance, where a tenure is confessedly in socage, and yet 
r* 83 1 could not possibly ever have been held by plough-service; since the *ten- 
L J ants must have been citizens or burghers, the situation frequently a 
walled town, the tenement a single house; so that none of the owners was 
probably master of a plough, or was able to use one, if he had it. The free 
socage therefore, in which these tenements are held, seems to be plainly a 
remnant of Saxon liberty; which may also account for the great variety’of 
customs, affecting many of these tenements so held in ancient burgage: the 
principal and most remarkable of which is that called Borough Engfish, so 
named in. contradistinction as it were to the Norman customs, and which is 
taken notice of by Glanvil, ( 10 ) and by Littleton; (a;) viz.: that the youngest 
son, and not the eldest, succeeds to the burgage tenement on the death of his 
father. For which Littleton (y) gives this reason; because the younger son, 
by reason of his tender age, is not so capable as the rest of his brethren to 
help himself. Other authors ( z ) have indeed given a much stranger reason for 
this custom, as if the lord of the fee had anciently a right of concubinage 
with his tenant’s wife on her wedding night; and that therefore the tenement 
descended not to the eldest, but the youngest son, who was more certainly the 
offspring of the tenant. But I cannot learn that ever this custom prevailed in 
England, though it certainly did in Scotland (under the name of mercheta or 
marcheta ), till abolished by Malcolm III. (a) And perhaps a more rational 
account than either may be fetched (though at a sufficient distance) from the 
practice of the Tartars; among whom, according to Father Duhalde, this custom 
of descent to the youngest son also prevails. That nation is composed totally of 
shepherds and herdsmen; and the elder sons, as soon as they are capable of 
leading a pastoral life, migrate from their father with a certain allotment of 
cattle; and go to seek a new habitation. The youngest son, therefore, who 
continues latest with the father, is naturally the heir of his house, the rest 
being already provided for. And thus we find that, among many other 
northern nations, it was the custom for all the sons but one to migrate from 
r* R the father, which one* became his heir, (£) So that possibly this cus- 
*- ' tom, wherever it prevails, may be the remnant of that pastoral state 

of our British and German ancestors, which Caesar and Tacitus describe. 
Other special customs there are in different burgage tenures; as that, in some, 
the wife shall be endowed of all her husband’s tenements, (c) and not of the 
third part only, as at the common law: and that, in others a man may dis¬ 
pose of his tenements by will, (d) which, in general, was not permitted after 
the conquest till the reign of Henry the Eighth; though in the Saxon times it 
was allowable, (e) A pregnant proof that these liberties of socage tenure 
were fragments of Saxon liberty. 

The nature of the tenure in gavelkind affords us a still stronger argument. 
It is universally known what struggles the Kentish men made to preserve their 
ancient liberties, and with how much success those struggles were attended. 
(1) And as it is principally here that we meet with the custom of gavelkind 

(to) Ubi supra. (x) $ 165. (y) § 211. (z) 8 Mod. Pref. 

(a) Seld. tit. of hon. 2, 1, 47. Reg. Mag. 1. 4, o. 81. 

(b) Pater cunctos filios adultos a se pellebat , prceter unum quern hceredem rui juris relinquebaU 
(WaLsingh . Upodigm. 2Veustr. c. 1.) 

(c) Litt. $ 168. (d) § 167. («) Wright, 172. 


(1) The modern historians, however, deny that the Kentish men made any such struggles 
for their liberties as are here supposed, and they quote ancient authorities in support of 
their position. See Hume, Lingard and Turner ; also Taylor’s History of Gavelkind. 
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(though it was and is to be found in some other parts of the kingdom), (/) we 
may fairly conclude that this was a part of those liberties; agreeably to Mr. 
Selden’s opinion, that gavelkind before the Norman conquest was the general 
custom of the realm. (</) The distinguishing properties of this tenure are vari¬ 
ous; some of the principal are these: 1. The tenant is of age sufficient to 
aliene his estate by feoffment at the age of fifteen, (h) 2. The estate does not 

escheat in case of an attainder and execution for felony; their maxim being 
“ the father to the bough, the son to the plough.” (i) 3. In most places he 

had a power of devising lands by will, before the statute for that purpose was 
made. (A?) 4. The lands descend, not to the eldest, youngest, or any one son 

only, but to all the sons together; (/) which was indeed anciently the most 
usual ^course of descent all over England, (m) though in particular n* g 
places particular customs prevailed. These, among other properties, ^ 
distinguished this tenure in a most remarkable manner; and yet it is said to 
be only a species of a socage tenure, modified by the custom of the country; 
the lands being holden by suit of court and fealty, which is a service in its 
nature certain, (n) Wherefore by a charter of King John, (o) Hubert, arch¬ 
bishop of Canterbury was authorized to exchange the gavelkind tenures holden 
of the see of Canterbury, into tenures by knight’s service; and by statute 31 
Hen. VIII, c. 3, for disgaveling the lands of divers lords and gentlemen in the 
county of Kent, they are directed to be descendible for the future like other 
lands which were never holden by service of socage . Now the immunities 
which the tenants in gavelkind enjoyed were such, as we cannot conceive 
should be conferred upon mere ploughmen and peasants; from all which I 
think it sufficiently clear that tenures in free socage are in general of a nobler 
original than is assigned by Littleton, and after him by the bulk of our com¬ 
mon lawyers. 

Having thus distributed and distinguished the several species of tenure in 
free socage, I proceed next to show that this also partakes very strongly of the 
feudal nature. Which may probably arise from its ancient Saxon original; 
since (as was before observed) (j9) feuds were not unknown among the Saxons, 
though they did not form a part of their military policy, nor were drawn out 
into such arbitrary consequences as among the Normans. It seems therefore 
reasonable to imagine, that socage tenure existed in much the same state before 
the conquest as after; that in Kent it was preserved with a high hand, as our 
histories inform us it was; and that the rest of the Bocage tenures dispersed 
through England escaped the general fate of other property, partly out of 
favour and affection to their particular owners, and partly from their own insig¬ 
nificancy; since I do not apprehend the number of socage tenures soon after the 
conquest to have been very considerable, nor their value by any means large; 
till by successive *charters of enfranchisement granted to the tenants, 
which are particularly mentioned by Britton, ( q ) their number and value *- J 
began to swell so far, as to make a distinct, and justly envied, part of our 
English system of tenures. 

However this may be, the tokens of their feudal original will evidently 
appear from a short comparison of the incidents and consequences of socage 
tenure with those of tenure in chivalry; remarking their agreement or differ¬ 
ence as we go along. 

1 . In the first place, then, both were held of superior lords; one of the king. 


(/) Stat. 32 Hen. VIII, c. 29. Kltch. of courts, 200. 

( 9) In toto regno, ante ducis adventum , frequens et usitata fuiti posted cceteris adempta, sed pH- 
vatis quorundam locorum consuetudinibus alibi posted regerminans ; Cantianis solum integra et 
inviolata remansit. (3 Analect. 1. 2, c. 7.) 

(fc) Lamb. Peramb. 014. <t) Lamb. 634. (A?) F. N. B. 198. Cro. Car. Ml. (I) Llfct. f 210. 

(m) Glanvll, l. 7, c. 8. (n) Wright, 211. (o) Spelm. cod. vet. leg. 865. (p) Page 48. (g) 0. 66. 


These authorities infer that it was tbe more ready submission of the Kentish people that 
secured them this favor, rather than their more determined resistance. 
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either immediately, or as lord paramount, and (in the latter case) of a subieot 
or mesne lord between the king and his tenant. (2) 

2 . Both were subject to the feudal return, render, rent, or service of some 
sort or other, which arose from a supposition of an original grant from the 
lord to the tenant. In the military tenure, or more proper feud, this was from 
its nature uncertain; in socage, which was a feud of the improper kind, it was 
certain, fixed, and determinate (though perhaps nothing more than bare fealty) 
and so continues to this day. 

3. Both were, from their constitution, universally subject (over and above 
all other renders) to the oath of fealty, or mutual bond of obligation between 
the lord and tenant, (r) Which oath of fealty usually draws after it suit to 
the lord’s court. And this oath every lord, of whom tenements are holden at 
this day, may and ought to call upon his tenants to take in his court baron; if 
it be only for the reason given by Littleton, (s) that if it be neglected, it will 
by long continuance of time grow out of memory (as doubtless it frequently 
hath done) whether the land be holden of the lord or not; and so he may lose 
his seigniory, and the profit which may accrue to him by escheats and other 
contingencies. (2) 

4. The tenure in socage was subject, of common right, to aids for knighting 
("*871 tlie 8011 au< * marr y in g tlie eldest ^daughter: (u) which were fixed by the 
\ statute Westm. 1, c. 36, at 205. for every 204 per annum so held; as 
in knight-service. These aids, as in tenure by chivalry, were originally mere 
benevolences, though afterwards claimed as a matter of right; but were all 
abolished by the statute 12 Car. J3. 

5. Relief is due upon socage tenure, as well as upon tenure in chivalry: but 
the manner of taking it is very different. The relief on a knight’s fee was 54 
or one-quarter of the supposed value of the land; but a socage relief is one 
year’s rent or render, payable by the tenant to the lord, be the same either 
great or small: (zo) and therefore Bracton (x) will not allow this to be properly 
a relief, but quoedam prcestatio loco relevii in recognitionem domini . So too 
the statute 28 Edw. I, c. 1, declares, that a free sokeman shall give no relief \ 
but shall double his rent after the death of his ancestor, according to that 
which he hath used to pay his lord, and shall not be grieved above measure. 
Reliefs in knight-service were only payable, if the heir at the death of his an¬ 
cestor was of full age: but in socage tney were due even though the heir was 
under age, beeause the lord has no wardship over him. (g) The statute of 
Charles II reserves the reliefs incident to socage tenures: and, therefore, wher¬ 
ever lands in fee-simple are holden by a rent, relief is still due of common 
right upon the death of a tenant, (z) 

6. Primer seisin was incident to the king’s socage tenants in capite y as well 
as to those by knight-service, (a) But tenancy in capite as well as primer 
seisins are, among the other feudal burthens, entirely abolished by the 
statute. 

7. Wardship is also incident to tenure in socage; but of a nature very dif¬ 

ferent from that incident to knight-service. For if the inheritance descend to 
an infant under fourteen, the wardship of him does not, nor ever did, belong 
F*88 1 to ^ 6 ^ ee > because in this tenure, no military or *other per- 

** sonal service being required, there was no occasion for the lord to take 

the profits, in order to provide a proper substitute for his infant tenant; but 
his nearest relation (to whom the inheritance cannot descend) shall be his 

it) tittt. 1117, 181. (s) f 180. 

(t) Bo maxime prczstandum est. ns dubium reddatur jus domini et vetustats temporis obscurstur y 
(COrvtn, jus feod t L 2, t. 7.) 

( u ) Co. Lilt. 91. (tu) Litt. § 126. (x) L. 2, c. 87, § 8. (y) Litt. $ 127. <*) 8 Lev. 14B. (a) Co. Litt 77. 

(2) Justice Coleridge says, there is some mistake in introducing the word " one " into 
this sentence, because both might be held of the king in chief, and both of him as lord 
paramount. 
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guardian in socage, and have the custody of his land and body till ho arrives 
at the age of fourteen. The guardian must be such a one to whom the inher¬ 
itance by no possibility can descend; as was fully explained, together with 
the reasons for it, in the former book of these commentaries. (£) At fourteen 
this wardship in socage ceases; and the heir may oust the guardian and call 
him to account for the rents and profits: (c) for at this age the law supposes 
him capable of choosing a guardian for himself. It was in this particular, of 
wardship, as also in that of marriage, and in the certainty of the render or 
service, that the socage tenures had so much the advantage of the military ones. 
But as the wardship ceased at fourteen, there was this disadvantage attending 
it; that young heirs, being left at so tender an age to choose their own guar¬ 
dians till twenty-one, might make an improvident choice. Therefore, when 
almost all the lands in the kingdom were turned into socage tenures, the same 
statute, 12 Car. II, c. 24, enacted, that it should be in the power of any father by 
will to appoint a guardian, till his child should attain the age of twenty-one. 
And, if no such appointment be made, the court of chancery will frequently 
interpose, and name a guardian, to prevent an infant heir from improvidently 
exposing himself to ruin. 

S. Marriage, or the valor maritagii y was not in socage tenure any per¬ 
quisite or advantage to the guardian, but rather the reverse. For, if the 
guardian married his ward under the age of fourteen, he was bound to account 
to the ward for the value of the marriage, even though he took nothing for it, 
unless he married him to advantage. ( d) For, the law in favor of infants is 
always jealous of guardians, and therefore, in this case it made them account, 
not only for what they did y but also for what they mighty receive on the in¬ 
fant’s behalf; *lest by some collusion the guardian should have received r* Rft i 
the value, and not brought it to account; but the statute having de- ■* 
stroyed all values of marriages, this doctrine of course hath ceased with them. 
At fourteen years of age the ward might have disposed of himself in mar¬ 
riage, without any consent of his guardian, till the late act for preventing 
clandestine marriages. These doctrines of wardship and marriage in socage 
tenure were so diametrically opposite to those in knight-service, and so en¬ 
tirely agree with those parts of King Edward’s laws, that were restored by 
Henry the First’s charter, as might alone convince us that socage was of a 
higher original than the Norman conquest. 

9. Fines for alienation were, I apprehend, due for lands holden of the king 
in capite by socage tenure as well as in case of tenure by knight-service: for 
the statutes that relate to this point, and Sir Edward Coke’s comment on them, 
(e) speak generally of all tenants in capite y without making any distinction: 
but now all fines for alienation are demolished by the statute of Charles the 
Second. 

10 . Escheats are equally incident to tenure in socage, as they were to tenure 
by knight-service; except only in gavelkind lands, which are (as is before 
mentioned) subject to no escheats for felony, though they are to escheats for 
want of heirs, (f) 

Thus much for the two grand species of tenure, under which almost all the 
free lands of the kingdom were holden till the restoration in 1660, when the 
former was abolished and sunk into the latter; so that lands of both sorts are 
now holden by o?ie universal tenure of free and common socage . 

The other grand division of tenure, mentioned by Bracton, as cited in the 
preceding chapter, is that of villenage y as contradistinguished from liberum 
tenementum 9 or frank tenure. And this (we may remember) he subdivides 
into two classes, pure and privileged villenage: from whence have arisen twe 
other species of our modern tenures. 

(6) Book 1, page 401. (c) Lltt. f 128. Co. Lltfc. 89. 

to) Lltt. 5 128. (e) 1 Inst. 43. 3 Inst. 65, 66, 67. (/) Wright, 310. 
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r*90l *1^- From tenure of pure villenage have sprung our present 

L -I copyhold tenures, or tenure by copy of court roll at the will of the 
lord: in order to obtain a clear idea of which, it will be previously necessary 
to take a short view of the original and nature of manors. 

Manors are in substance as ancient as the Saxon constitution, though per¬ 
haps differing a little, in some immaterial circumstances, from those that exist 
at this day; ( g ) just as we observed of feuds, that they were partly known 
to our ancestors, even before the Norman conquest. A manor, manerium a 
manendo, because the usual residence of the owner, seems to have been a dis¬ 
trict of ground, held by lords or great personages; who kept in their own 
hands so much land as was necessary for the use of their families, which were 
called term dominicales or demesne lands; being occupied by the lord, or dom- 
inus manerii , and his servants. The other, or tenemental, lands they distrib¬ 
uted among their tenants; which from the different modes of tenure were 
distinguished by two different names. First, book-land, or charter-land, which 
was held by deed under certain rents and free services, and in effect differed 
nothing from the free socage-lands; (h) and from hence have arisen most of 
the freehold tenants who hold of particular manors, and owe suit and service 
to the same. The other species was called folk-land , which was held by no 
assurance in writing, but distributed among the common folk or people at the 
pleasure of the lord, and resumed at his discretion; being indeed land held in 
villenage, which we shall presently describe more at large. (3) The residue of 
the manor, being uncultivated, was termed the lord’s waste, and served for 
public roads, and for common of pasture to the lord and his tenants. Manors 
were formerly called baronies, as they still are lordships: and each lord or baron 
was empowered to hold a domestic court called the court-baron; for redressing 
misdemeanors and nuisances within the manor; and for settling disputes of 
property among the tenants. This court is an inseparable ingredient of every 

*i manor; and if the number *of suitors should so fail as not to leave auf- 
t J ficient to make a jury or homage, that is, two tenants at the least, 
the manor itself is lost. (4) 

In the early times of our legal constitution, the king’s greater barons, who 
had a large extent of territory held under the crown, granted out frequently 
smaller manors to inferior persons to be holden of themselves: which do there¬ 
fore now continue to be held under a superior lord, who is called in such oases 
the lord paramount over all these manors; and his seigniory is frequently 
termed an honour, not a manor, especially if it hath belonged to an ancient 
feudal baron, or hath been at any time in the hands of the crown. In imita¬ 
tion whereof these inferior lords began to carve out and grant to others still 
more minute estates, to be held as of themselves, and were so proceeding 
downwards, in infinitum: till the superior lords observed, that by this method 
•f subinfeudation they lost all their feudal profits of wardships, marriages, and 
escheats, which fell into the hands of these mesne or middle lords, who were 
the immediate superiors of the terre-tenant, or him who occupied the land; 
and also that the mesne lords themselves were so impoverished thereby, that 
they were disabled from performing their services to their own superiors. 
This occasioned, first, that provision in the thirty-second chapter of magna 
eharta , 9 Hen. Ill, (which is not to be found in the first charter granted by 
that prince, nor in the great charter of King John,) (z) that no man should 
either give or sell his land, without reserving sufficient to answer the demands 
of his lord; and afterwards the statute of Westm. 3, or guia emptoves , 18 
Edw. I, c. 1, which directs, that, upon all sales or feoffments of land, the 
feoffee shall hold the same, not of his immediate feoffor, but of the chief lord 

(ff) Oo. Cop. 13 A 10. (h) Cop. $ 8. (0 See the Oxford editions of the charters. 

(3) These are the modern copyholds. 

(4) See Glover v. Lane, 3 T. K., 445. 
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of the fee, 01 whom such feoffor himself held it. But these provisions, not 
extendin'; to the king’s owii tenants in capite, the like law concerning them is 
declaredly the statutes of prerogativa regis, 17 Edw. II, c. 6, and of 34 Edw. 
Ill, c. 15, by which last all subinfeudations, previous to the reign of King 
•Edward I, were confirmed: but all subsequent to that period were left |*g 2 l 
open to the king’s prerogative. And from hence it is clear, that all *- 
manors existing at this day must have existed as early as King Edward the 
First: for it is essential to a manor that there be tenants who hold of the lord; 
and by the operation of these statutes, no tenant in capite since the accession 
of that prince, and no tenant of a common lord since the statute of quia 
emptores , could create any new tenants to hold of himself. (5) 

Now with regard to the folk-land, or estates held in villenage, this was a 
species of tenure neither strictly feudal, Norman, or Saxon; but mixed and 
compounded of them all: (&) and which also, on account of the heriots that 
usually attend it, may seem to have somewhat Danish in its composition. 
Under the Saxon government there were, as Sir William Temple speaks, (J) a 
sort of people in a condition of downright servitude, used and employed in the 
most servile works, and belonging, both they, their children and effects, to the 
lord of the soil, like the rest of the cattle or stock upon it. These seem to 
have been those who held what was called the folk-land, from which they were 
removable at the lord’s pleasure. On the arrival of the Normans here, it seems 
not improbable, that they who were strangers to any other than a feudal state 
might give some sparks of enfranchisement to such wretched persons as fell to 
their share, by admitting them, as well as others, to the oath of fealty; which 
conferred a right of protection, and raised the tenant to a kind of estate 
superior to downright slavery, but inferior to every other condition, (m) 
This they called villenage, and the tenants villeins, either from the word vilis, 
or else, as Sir Edward Coke tells us, (w) a villa; because they lived chiefly in 
villages, and were employed in rustic works of the most sordid kind: re¬ 
sembling the Spartan helotes to whom alone the culture of the lands was 
consigned; their rugged masters, like our northern ancestors, esteeming war 
the only honourable employment of mankind. 

•These villeins, belonging principally to lords of manors, were either r*go-| 
rilleins regardant y that is, annexed to the manor or land: or else they *- 
were in gross , or at large, that is, annexed to the person of the lord and trans¬ 
ferable by deed from one owner to another, (o) They could not leave their 
lord without his permission; but if they ran away, or were purloined from him, 
might be claimed and recovered by action, like beasts or other chattels. They 
held indeed small portions of land by way of sustaining themselves and fami¬ 
lies; but it was at the mere will of the lord, who might dispossess them when¬ 
ever he pleased; and it was upon villein services, that is, to carry out dung, to 
hedge and ditch the lord’s demesnes, and any other the meanest offices: 
{p) and their services were not only base, but uncertain both as to their 
time and quantity, (y) A villein, in short, was in much the same state with 
us, as Lord Molesworth (r) describes to be that of the boors in Denmark, 
and which Stiernhook ($) attributes also to the traals or slaves in Sweden; 
which confirms the probability of their being in some degree monuments of 
the Danish tyranny. A villein could acquire no property either in lands or 
goods: but, if he purchased either, the lord might enter upon them, oust the 


(fc) Wright, 215. (I) Introd Hist. Engl. 69. (m) Wright, 217. (n) 1 Inst. 116. 

) Litt. §181. (p) Ibid. § 172. 

J ) IUe qui tenet in villenagio Yaciet quicquid ei praecepfum fuerit, nec scire debet zero quid facere 
it in crastino, et semper tenebitur ad incerta . (C. Brae ton, l. 4, tr. 1, c. 28). 

&) C. 8. (a) Dejure Sueonum , 1.2, c. 4. 


(5) Bee, however, the case of Delacherois v. Delacherois, 11 H. L. Cas., 62, which arose 
cut of a patent granted by Charles I in Ireland, with power in the patentee to create 
separate manors. 
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villein, and seize them to his own use, unless he contrived to dispose of them 
again before the lord had seized them; for the lord had then lost his oppor¬ 
tunity. (t) 

In many places also a fine was payable to the lord, if the villein presumed to 
marry his daughter to any one without leave from the lord, ( u ) and, by the 
common law, the lord might also bring an action against the husband for dam¬ 
ages in thus purloining his property, (to) For the children of villeins were alse 
r*94l * n 8 . ame 8tate bondage with their *parents; whence they were 
called in Latin, nativi , which gave rise to the female appellation of a 
villein, who was called a neife . (a;) In case of a marriage between a freeman 
and a neife, or a villein and a freewoman, the issue followed the condition of 
the father, being free if he was free, and villein if he was villein; contrary to 
the maxim of the civil law, that partus sequitur ventrem. But no bastard could 
be born a villein, because by another maxim in our law, he is nullius jilius: 
and as he can gain nothing by inheritance, it were hard that he should 
lose his. natural freedom by it. (y) The law however protected the persons 
of villeins, as the king’s subjects, against atrocious injuries of the lord: for 
he might not kill or maim his villein: ( z ) though he might beat him with im¬ 
punity; since the villein had no action or remedy at law against his lord, 
but in case of the murder of his ancestor, or the maim of his own per¬ 
son. Neifes indeed had also an appeal of rape in case the lord violated them 
by force, (a) 

Villeins might be enfranchised by manumission, which is either express or 
implied: express, as where a man granted to the villein a deed of manumission: 
(6) implied, as where a man bound himself in a bond to his villein for a sum of 
money, granted him an annuity by deed, or gave him an estate in fee, for life 
or years; (e) for this was dealing with his villein on the footing of a freeman; 
it was in some of the instances giving him an action against his lord, and im 
others vesting in him an ownership entirely inconsistent with his former state 
of bondage. So also if the lord brought an action against his villein, this en¬ 
franchised him; ( d ) for as the lord might have a short remedy against his vil¬ 
lein, by seizing his goods (which was more than equivalent to any damages he 
could recover), the law, which is always ready to catch at anything in favour 
of liberty, presumed that by bringing this action he meant to set his villein on 
r*Qfc-| same footing with himself, and therefore held it an implied *manu- 
l J mission. But, in case the lord indicted him for felony, it was otherwise^ 
for the lord could not inflict a capital punishment on his villein, without call¬ 
ing in the assistance of the law. 

v illeins, by these and many other means, in process of time gained consider¬ 
able ground on their lord; and in particular strengthened the tenure of their 
estates to that degree, that they came to have in them an interest in many 
places full as good, in others better than their lords. (6) For the good-nature 
and benevolence of many lords of manors having, time out of mind, permitted 
their villeins and their children to enjoy their possessions without interruption, 
in a regular course of descent, the common law, of which custom is the life, 
now gave them title to prescribe against their lords; and, on performance of 
the same services, to hold their lands, in spite of any determination of the lord’# 
will. For though in general they are still said to hold their estates at the will 
of the lord, yet it is such a will as is agreeable to the custom of the manor; 
which customs are preserved and evidenced by the rolls of the several courts 
baron in which they are entered, or kept on foot by the constant immemorial 


(t) Litt. § m. 
(v>) Litt. § 202. 
(a) Ibid, 1 190. 


(u) Co. Litt. 140. 
(x) Ibid . § 187. 
(6) Ibid. § 204. 


( y) Ibid. $ 187, 188. 
(c) 8. 204, 5, 6. 


(*) Ibid. § 189, 194. 
(<f) Litt. $ 208. 


(6) As to the final disappearance of vi lien age in Engl&rd, see Stubbs' Const. Hist., (X 
xxi; Cooley, Constitutional Limitations, 295-299. 
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usage of the several manors in which the lands lie. And, as such tenants had 
nothing to shew for their estates but these customs, and admissions in pursu¬ 
ance of them, entered on those rolls, or the copies of such entries witnessed by 
the steward, they now began to be called tenants by copy of court-roll , and 
their tenure itself a copyhold, (e) 

Thus copyhold tenures, as Sir Edward Coke observes, (f) although very 
meanly descended, yet come of an ancient house; for, from what has been pre¬ 
mised it appears, that copyholders are in truth no other but villeins, who by a 
long series of immemorial encroachments on the lord, have at last established 
a customary right to those estates, which before were held absolutely at the 
lord’s will. \Vhich ^affords a very substantial reason for the great r*QAi 
variety of customs that prevail in different manors with regard both to ^ ^ 

the descent of the estates, and the privileges belonging to the tenants. And 
these encroachments grew to be so universal, that when tenure in villenagewas 
virtually abolished (though copyholds were reserved) by the statute of Charles 
II, there was hardly a pure villein left in the nation. For Sir Thomas Smith 
( g ) testifies, that in all his time (and he was secretary to Edward VI) he never 
knew any villein in gross throughout the realm; and the few villeins regard¬ 
ant that were then remaining, were such only as had belonged to bishops, mon¬ 
asteries, or other ecclesiastical corporations, in the preceding times of popery. 
For he tells us, that the “ holy fathers, monks, and friars, had in their confessions, 
and specially in their extreme and deadly sickness, convinced the laity how 
dangerous a practice it was, for one Christian man to hold another in bondage: 
so that temporal men, by little and little, by reason of that terror in their con¬ 
sciences, were glad to manumit all their villeins. But the said holy fathers, 
with the abbots and priors, did not in like sort by theirs: for they also had a 
scruple in conscience to impoverish and despoil the church so much, as to man¬ 
umit such as were bound to their churches, or to the manors which the church 
had gotten; and so kept their villeins still.” By these several means the gen¬ 
erality of villeins it the kingdom have long ago sprouted up into copyholders; 
their persons being enfranchised by manumission or long acquiescence; but 
their estates, in strictness, remaining subject to the same servile conditions and 
forfeitures as before; though, in general, the villein services are usually com¬ 
muted for a small pecuniary quit-rent. (A) 

*Aa a further consequence of what has been premised, we may col- 
lect these two main principles, which are held (£) to be the support- L J 
ere of the copyhold tenure, and without which it cannot exist; 1. That 
the land be parcel of, and situate within that manor, under which it is 
held.. 2. That they have been demised, or demisable, by copy of court- 
roll immemorially. For immemorial custom is the life of all tenures by 
copy; so that no new copyhold can, strictly speaking, be granted at this 
day. 

In some manors, where the custom hath been to permit the heir to succeed 
the ancestor in his tenure, the estates are styled copyholds of inheritance; in 
others, where the lords have been more vigilant to maintain their rights, they 
remain copyholds for life only: for the custom of the manor has in both cases 
so far superseded the will of the lord, that, provided the services be performed 
or stipulated for by fealty, he cannot, in the first instance, refuse to admit the 
heir of his tenant upon his death, nor, in the second, can he remove his present 
tenant so long a9 he lives, though he holds nominally by the precarious tenure 
of his lord’s will. 

(e) T. N. B. 12. (/) Cop. s. 32. (p) Commonwealth, b. 8, c. 10. 

(a) In some manors the copyholders were bound to perform the most servile offices, as to hedge and 
<liLcli the lord’s grounds, to lop his trees, to reap his corn, and the like; the lord usually finding them 
meat and driQlt, and sometimes (as Is still the use in the highlands of Scotland) a minstrel or piper for 
their diversion. (Rot. Maner. de Rdgware Com. Mid.) As in the kingdom of Whidah, on tne slave 
coast of Africa, the people are bound to cut and carry in the king's corn from off hiB demesne lands, and 
are attended by music during all the time of their labor. (Mod. Un. Hist, xvi 429 ) 

(i) Co. Litt. 58. 

VoL. I.—48 
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The fruits and appendages of a copyhold tenure, that it hath in common with 
free tenures, are fealty, services (as well in rents as otherwise), reliefs, and es¬ 
cheats. The two latter belong only to copyholds of inheritance; the former 
to those for life also. But besides these, copyholds have also heriots, wardship, 
and fines. Heriots, which I think are agreed to be a Danish custom, and of 
which we shall say more hereafter, (j) are a render of the best beast or other 
good (as the custom may be) to the lord on the death of the tenant. This is 
plainly a relic of villein tenure; there being originally less hardship in it,when 
all the goods and chattels belonged to the lord, and he might have seized them 
even in the villein’s lifetime. These are incident to both species of copyhold; 
but wardship and fines to those of inheritance only. Wardship, in copyhold 
r* 98 l estates > *partakes both of that in chivalry and that in socage. Like 
L -I that in chivalry, the lord is the legal guardian; who usually assigns 
some relation of the infant tenant to act in his stead; and he, like the guardian 
in socage, is accountable to his ward for the profits. Of fines, some are in the 
nature of primer seisins, due on the death of each tenant, others are mere fines 
for alienation of the lands; in some manors only one of these sorts can be 
demanded, in some both, and in others neither. They are sometimes arbitrary 
and at the will of the lord, sometimes fixed by custom; but, even when arbi¬ 
trary, the courts of law, in favour of the liberty of copyholders, have tied them 
down to be reasonable in their extent; otherwise they might amount to a dis¬ 
herison of the estate. No fine therefore is allowed to be taken upon descents 
and alienations (unless in particular circumstances) of more than two years’ im¬ 
proved value of the estate. (&) From this instance we may judge of the favour¬ 
able disposition that the law of England (which is a law of liberty) hath 
always shewn to this species of tenants; by removing, as far as possible, every 
real badge of slavery from them, however some nominal ones may continue. 
It suffered custom very early to get the better of the express terms upon which 
they held their lands; by declaring, that the will of the lord was to be inter¬ 
preted by the custom of the manor: and, where no custom has been suffered to 
grow up to the prejudice of the lord, as in this case of arbitrary fines, the law 
itself interposes with an equitable moderation, and will not suffer the lord to 
extend his power so far as to disinherit the tenant. 

Thus much for the ancient tenure of pure villenage, and the modern one of 
copyhold at the will of the lord , which is lineally descended from it. 

IV. There is yet a fourth species of tenure, described by Bracton under the 
name sometimes of privileged villenage, atid sometimes of villein-socage. This, 
he tells us, ( l ) is such as has been held of the kings of England from the con- 
I * pQl quest ^downwards, that the tenants heiein, “ villana faciunt servitia y sed 
t certa et determinata that they cannot aliene or transfer their tene¬ 
ments by grant or feoffment, any more than pure villeins can: but must sur¬ 
render them to the lord or his steward, to be again granted out and held in 
villenage. And from these circumstances we may collect, that what he here 
describes is no other than an exalted species of copyhold, subsisting at this 
day, viz.: the tenure in ancient demesne / to which, as partaking of the base¬ 
ness of villenage in the nature of its services, and the freedom of socage in 
their certainty, he has therefore given a name compounded out of both, and 
calls it villanum socagium . 

Ancient demesne consists of those lands or manors, which, though now per¬ 
haps granted out to private subjects, were actually in the hands of the crown 
in the time of Edward the Confessor, or William the Conqueror; and so appear 
to have been by the great survey in the* exchequer called domesday-book. (in) 
The tenants of these lands, under the crown, were not all of the same order or 
degree. Some of them, as Britton testifies, (n) continued for a long time pure 
and absolute villeins, dependent on the will of the lord; and those who have 
succeeded them in their tenures now differ from common copyholders in only 
(J) Be© ch. 28. (fc) 2 Ch. Rep. 134. (0 L. 4, tr. 1, c. 28. (m) F. N. B. 14, 18. (») G- 66. 

378 



Frankalmoign. 


99 


Chap. (>.' 


a few points, (o) Others were in a great measure enfranchised by the royal 
fa vour; being only bound in respect of their lands to perform some of the 
bettor sort of villein services, but those determinate and certain; as, to plough 
the kind’s land for so many days; to supply his court with such a quantity of 
provisions, or other stated services: all of which are now changed into pecuniary 
rents: and in consideration hereof they had many immunities and privileges 
granted to them; (/>) as to try the right of their property in a peculiar 
court of their own, called a court of ancient demesne, by a peculiar process, 
denominated a writ of right close; (q) not tc pay toll or taxes; not to contri¬ 
bute to the expenses of knights of the shire; not to be put on juries; and the 
like, (r) 

♦These tenants therefore, though their tenure be absolutely copyhold, r*| 0 ol 
yet have an interest equivalent to a freehold: for notwithstanding their *- 1 

services were of a base and villenous original, (s) yet the tenants were esteemed 
in all other respects to he highly privileged villeins; and especially for that 
their services were fixed and determinate, and that they could not be com¬ 
pelled (like pure villeins) to relinquish these tenements at the lord’s will, or to 
hold them against their own “ et ideo says Bracton, “ dicuntur liberi” Britton 
also, from such their freedom, calls them absolutely sokemans , and their tenure 
sokemayiries; which he describes (t) to be “ lands and tenements which are not 
held by knight-service, nor by grand serjeanty, nor by petit, but by simple 
services, being, as it were, lands enfranchised by the king or his predecessors 
from their ancient demesne.” And the same name is also given them in 
Fleta. (?*) Hence Fitzherbert observes (to) that no lands are ancient demesne, 
but lands holden in socage; that is, not in free and common socage, but in this 
amphibious subordinate class of villein-socage. And it is possible, that as this 
species of socage tenure is plainly founded upon predial services, or services of 
the plough, it may have given cause to imagine that all socage tenures arose 
from the same original; for want of distinguishing, with Bracton, between 
free socage or socage of frank tenure, and villein-socage or socage of ancient 
demesne. 

Lands holden by this tenure are therefore a species of copyhold, and as such 
preserved and exempted from the operation of the statute of Charles IT. Yet 
they differ from common copyholds, principally in the privileges before men¬ 
tioned: as also they differ from freeholders by one especial mark and tincture 
of villenage, noted by Bracton, and remaining to this day, viz.: that the}' 
cannot be conveyed from man to man by the general common-law convey¬ 
ances of feoffment, and the rest; but must pass by surrender, to the lord or 
his steward, in the manner of common copyholds: *yet with this dis- r* lni i 
tinction, (x) that in the surrender of these lands in ancient demesne, it *- J 
is not used to say u to hold at the will of the lord ” in their copies, but only ,“to 
hold according to the custom of the manor” 

Thus have we taken a compendious view of the principal and fundamental 
points of the doctrine of tenures, both ancient and modern, in which we can¬ 
not but remark the mutual connection and dependence that all of them have 
upon each other. And upon the whole it appears, that whatever changes and 
alterations these tenures have in process of time undergone, from the Saxon 
ffira to 12 Car. II, all lay tenures are now in effect reduced to two species; free 
tenure in common socage, and base tenure by copy of court-roll. 

I mentioned lay tenures only; because there is still behind one other species 
of tenure, reserved by the statute of Charles II, which is of a spiritual nature, 
and called the tenure in frankalmoign. 

V. Tenure in frankalmoign^ in libera eleemosyna y or free alms, is that where¬ 
by a religious corporation, aggregate or sole, holdeth lands of the donor to 
them and their successors forever, (y) The service which they were bound to 

hist. of ezeb. 18 and 30. 
(y) Litt. a. 138. 
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(o) F. N. B. 228. (©) 4 Idb4. 280. 

L i, c. 


tf) c. w. 


(V) 


(«) F. N. B. 11. (r) Ibid. 14. (*) Gill 

(i o) N. B. 13. (x) Kitchen on courts, 194. 
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render for those lands was not certainly defined; but only in general to pray 
for the soul of the donor and his heirs, dead or alive; and therefore, they 
did no fealty (which is incident to all other services but this), (z) because this 
divine service was of a higher and more exalted nature, (a) This is the tenure, 
by which almost all the ancient monasteries and religious houses held their 
lands, and by which the parochial clergy, and very many ecclesiastical and 
eleemosynary foundations, hold them at this day; ( b ) the nature of the service 
being upon the reformation altered, and made conformable to the purer doc* 
r*102] tr * ne . s * 0 ^ ^urch of England. It was an old Saxon tenure; and 
L J continued under the Norman revolution, through the great respect that 
was shewn to religion and religious men in ancient times. Which is also the 
reason that tenants in frankalmoign were discharged of all other services, 
except the trinoda necessitas , of repairing the highways, building castles, and 
repelling invasions: (c) just as the Druids, among the ancient ^Britons, had 
omnium rerum immunitatem . (c?) And, even at present, this is a tenure of a 
nature very distinct from all others; being not in the least feudal, but merely 
spiritual. ^ For if the service be neglected, the law gives no remedy by distress 
or otherwise to the lord of whom the lands are holden: but merely a complaint 
to the ordinary or visitor to correct it. ( e ) Wherein it materially differs from 
what was called tenure by divine service / in which the tenants were obliged 
to. do some special divine services in certain; as to sing so many masses, to dis¬ 
tribute such a sum in alms, and the like; which, being expressly defined and 
prescribed, could with no kind of propriety be called free alms; especially as 
for this, if unperformed, the lord might distrein, without any complaint to the 
visitor, (f) All such donations are indeed now out of use: for, since the stat¬ 
ute of quia emptores y 18 Edw. I, none but the king can give lands to be holden 
by this tenure, (g) So that I only mention them because frankalmoign is 
excepted by name in the statute of Charles II, and therefore subsists in many 
instances at this day. Which is all that shall be remarked concerning it: 
herewith concluding our observations on the nature of tenures. (7) 

(t) Litt., 8. 131. (a) Ibid. 8.135. 

(&) Br&cton, l. 4, fr. 2, cl 28. § 1. (c) Seld, Jan. 1. 42. (d) Caesar de bell. Gall . I. 6, c. 13. 

(«) Litt. 8.133. (/) Ibid . 137. (g) Ibid. 140. 


(7) We may properly add in this place a few words in regard to tenures in America. Al¬ 
though the feudal system never obtained much foothold in this country, there are many 
things in our law or real estate which require for their understanding that we bear in mind 
the fact that the American system i9 based upon the common law of England, and that 
that law grew up while the feudal system was in force. As lands in England were held 
under that system, and its maxims thoroughly pervaded the law of real estate, it was not to 
be expected that, when grants of land were made in this country, under circumstances 
unknown in England, a new system of law, with new terms and maxims, would at once 
spring into existence to provide for the new condition of things, and bearing no trace of 
the system which it supplanted. 

As a matter of fact, however, the early grants in America were made with reference to & 
continuation of something like feudal tenure, and many incidents of that system attached 
themselves to these grants. The tenure prescribed was, tenure in free and common socage 
to be held of the king, as of some manor in England. When the colonies threw off allegi¬ 
ance to the crown, and became independent states, each of them succeeded to all the rights 
of the crown within its limits, while the United States as a sovereignty succeeded to all the 
rights of the crown to unoccupied territory not within the limits of any of the states and 
not previously conveyed. 

Being thus possessed of the vacant lands, the United States and the several individual states 
have proceeded to make sale and conveyance thereof, and to give titles which, though 
called fees, are in truth allodial. At the same time the states, by statutory and constitu¬ 
tional provisions, have gradually abolished such of the feudal incidents as still attached ta 
the estates previously granted by the crown, until, as Chancellor Kent says, 3 Com., 513, 

** by one of those singular revolutions incident to human affairs, allodial estates, once uni¬ 
versal in Europe, and then almost universally exchanged for feudal tenures, have now, 
after the lapse of many centuries, regained their primitive estimation in the minds of free¬ 
men.” 

In America, as in England, the sovereignty is recognized as the 3011106 of all title, and 
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CHAPTER VII. 


OF FREEHOLD ESTATES OF INHERITANCE. 


The next objects of our disquisitions are the nature and properties of 
estates. An estate in lands, tenements, and hereditaments, signifies such inter¬ 
est as the tenant has therein: so that if a man grants all his estate in Dale 
to A and his heirs, every thing that he can possibly grant shall pass thereby, 
(a) It is called in Latin status ; it signifying the condition, or circumstance, 
in which the owner stands with regard to nis property. And to ascertain this 
with proper precision and accuracy, estates may be considered in a three-fold 
view: first , with regard to the quantity of interest which the tenant has in the 
tenement: secondly , with regard to the time at which that quantity of interest 
is to be enjoyed: and, thirdly , with regard to the number and connexions of 
the tenants. 

Fir sty with regard to the quantity of interest which the tenant has in the 
tenement, this is measured by its duration and extent. Thus, either his right 
of possession is to subsist for an uncertain period, during his own life, or the 
life of another man: to determine at his own decease, or to remain to his 
descendants after him: or it is circumscribed within a certain number of years, 
months or days: or, lastly, it is infinite and unlimited, being vested in him and 
his representatives forever. And this occasions the primary division of 
•estates into such as are freehold 9 and such as are less than freehold . r*in 4 l 

An estate of freehold, liberum tenementum, or franktenement, is de- ** ' 

fined by Britton (£) to be the “possession of the soil by a freeman.” And St. 
Germyn (c) tells us, that “the possession of the land is called in the law of 
England the franktenement or freehold.” Such estate, therefore, and no other, 
as requires actual possession of the land, is, legally speaking, freehold; which 
actual possession can, by the course of the common law, be only given by the 
ceremony called livery of seisin, which is the same as the feudal investiture. 
And from these principles we may extract this description of a freehold; that 
it is such an estate in lands as is conveyed by livery of seisin, or in tenements 
of any incorporeal nature, by what is equivalent thereto. And accordingly it 
is laid down by Littleton, (cf) that where a freehold shall pass, it behooveth to 
have livery of seisin. As, therefore, estates of inheritance and estates for life 
could not by common law be conveyed without livery of seisin, these are prop¬ 
erly estates of freehold; and as no other estates were conveyed with the same 
solemnity, therefore no others are properly freehold estates. 

Estates of freehold (thus understood) are either estates of inheritance y or 
estates not of inheritance . The former are again divided into inheritances 
absolutey or fee-simple; and inheritances limitedy one species of which we 
usually call fee-tail. 

I. 1 enant in fee-simple (or, as he is frequently styled, tenant in fee) is he 
that hath lands, tenements, or hereditaments, to hold to him and his heirs for¬ 
ever: (e) generally, absolutely, and simply; without mentioning what heirs, 
but referring that to his own pleasure, or to the disposition of the law. The 
true meaning of the word fee ( feodum ) is the same with that of feud or fief, 
and in its original sense it is *taken in contradistinction to allodium ; r* 

(f) which latter the writers on this subject define to be every man’s -* 

(o) Oo. Litfc. 845. (5) a 82. <c) Dr. & Stud. b. 2, d. 22. (<*) % 59. (e) Litt. f t (/) Bed pp. 45, 47. 


the state succeeds thereto in default of heirs; but this right is not peculiar to the feudal 

2 stem; neither is the eminent domain, which is sometimes referred to as a remaining inci- 
rat of the feudal system. 
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own land, which he possesseth merely in his own right, without owing any 
rent or service to any superior. This is property in its highest degree; and 
the owner thereof hath absolutum et directum dominium, and therefore is said 
to be seised thereof absolutely in dominico suo, in his own demesne. But/eo- 
dum, or fee, is that which is held of some superior on condition of rendering 
him service; in which superior the ultimate property of the land resides. Ana 
therefore Sir Henry Spelman (g) defines a feud or fee to be the right which the 
vassal or tenant hath in lands, to use the same, and take the profits thereof to 
him and his heirs, rendering to the lord his due services: the mere allodial pro¬ 
priety of the soil always remaining in the lord. This allodial property no 
subject in England has; (h) it being a received, and now undeniable principle 
in the law, that all the lands in England are holden mediately or immediately 
of the king. The king therefore only hath absolutum et directum dominium: 
(i) but all subjects 5 lands are in the nature of feodum or fee: whether derived 
to them by descent from their ancestors, or purchased for a valuable consider¬ 
ation; for they cannot come to any man by either of those ways, unless accom¬ 
panied with those feudal clogs which were laid upon the first feudatory when 
it was originally granted. A subject therefore hath only the usufruct, and not 
the absolute property of the soil; or, as Sir Edward Coke expresses it, ( k ) he 
hath dominium utile , but not dominium directum . And hence it is, that, in 
the most solemn acts of law, we express the strongest and highest estate that 
any subject can have, by these words: “he is seised thereof in his demesne , as 
of fee” It is a man’s demesne, dominicum , or property, since it belongs to 
him and his heirs forever: yet this dominicum, property, or demesne, is strictly 
not absolute or allodial, but qualified or feudal: it is his demense, as of fee: 
that is, it is not purely or simply his own, since it is held of a superior lord, in 
whom the ultimate property resides. 

r * 1 *This is the primary sense and acceptation of the word fee. But, 
L J (as Sir Martin wright very justly observes) (J) the doctrine, “that 
all lands are holden, 55 having been for so many ages a fixed and undeniable 
axiom, our English lawyers do very rarely (of late years especially) use 
the word fee in this its primary original sense, in contradistinction to allodium 
or absolute property, with which they have no concern; but generally use it 
to express the continuance or quantity of estate. A fee therefore, in general, 
signifies an estate of inheritance; being the highest and most extensive interest 
that a man can have in a feud: and when the term is used simply, without 
any other adjunct, or has the adjunct of simple annexed to it (as a fee or a 
fee-simple,) it is used in contradistinction to a fee conditional at the common 
law, or a fee-tail by the statute; importing an absolute inheritance, clear of 
any condition, limitation, or restriction to particular heirs, but descendible 
to the heirs general, whether male or female, lineal or collateral. And in no 
other sense than this is the king said to be seised in fee, he being the feudatory 
of no man. (m) 

Taking therefore fee for the future, unless where otherwise explained in this 
its secondary sense, as a state of inheritance, it is applicable to, and may be 
had in, any kind of hereditaments either corporeal or incorporeal, [ri) But 
there is this distinction between the two species of hereditaments: that, of 
a corporeal inheritance a man shall be said to be seized in his demesne, as of 
fee / of an incorporeal one, he shall only be said to be seised as of fee, and 
not in his demesne, (o) For, as incorporeal hereditaments are in their nature 
collateral to, and issue out of, lands and houses,(jt?) their owner hath no prop¬ 
erty, dominicum , or demesne, in the thing itself, but hath only something de¬ 
rived out of it; resembling the servitutes, or services, of the civil law. (y) 


Ibid. 


(g) Of feuds, c. 1. (h) Co. Litt. 1. ....... . 

(t) Prcedium domini regia eat directum dominium , cujua nullua eat author nisi jjeus. 

(fc) Co. Litt. 1. (0 Of ten. 148. (m) Co. Litt. 1. . ... . 

(n) Feodum eat quod quia tenet sibi et hcere dibus suis, aive sit tenementum, redttus, <rc. 
lVc.5.17. (o) Litt. §10 . , , (P) Seepages®. 

(g) Servitua eat jus, quo rea mco olterius rei vel personas sermt, Kj. *.1. l. 
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The Jominieum or property is frequently *in one man, while the ap- r* 10 7 | 
pend age or service is in another. Thus Gaiua may be seised as of fee * 

of a way leading over the land, of which Titius is seised in his demesne as 
of fee . 

The fee-simple or inheritance of lands and tenements is generally vested and 
resides in some person or other; though divers inferior estates may be carved 
out of it. As if one grants a lease for twenty-one years, or for one or two 
lives, the fee-simple remains vested in him and his heirs; and after the deter¬ 
mination of those years or lives, the land reverts to the grantor or his heirs, 
who shall hold it again in fee-simple. Yet sometimes the fee may be in abey¬ 
ance, that is, (as the word signifies,) in expectation, remembrance, and con¬ 
templation in law; there being no person in esse in whom it can vest and 
abide: though the law considers it as always potentially existing, and ready to 
vest whenever a proper owner appears. Thus, in a grant to John for life, and 
afterwards to the heirs of Richard, the inheritance is plainly neither granted 
to John nor Richard, nor can it vest in the heirs of Richard till his death, 
nam nemo est hceres viventis: it remains therefore in waiting or abeyance, 
during the life of Richard, (r) (1) This is likewise always the case of a par¬ 
son of a church, who hath only an estate therein for the term of his life; and 
the inheritance remains in abeyance, (a) And not only the fee, but the free¬ 
hold also, may be in abeyance; as, when a parson dies, the freehold of his 
glebe is in abeyance, until a successor be named, and then it vests in the suc¬ 
cessor. (£) 

The word “heirs” is necessary in the grant or donation, in order to make a 
fee, or inheritance. For if land be given to a man forever, or to him and his 
assigns forever, this vests in him but an estate for life. ( u ) This very great 
nicety about the insertion of the word “heirs” in all feoffments and grants, in 

(r) Co. Litt. 84?. (j) Utt. $ 646. (t) Ibid. $ 6-7. (u) Ibid. % 1. 


(1) “If a conveyance be made to A. for life, the remainder to the heirs of B. then living, 
and livery be made to A-, Mr. Fearne contends that the inheritance continues in the grantor, 
because there is no passage open for its transmission at the time of the livery. The trans¬ 
ition itself may rest in abeyance or expectation, until the contingency or future eveut 
occurs to give it operation; but the inheritance in the meantime continues in the grantor, 
for the very plain and unanswerable reason that there is no person in rerum natura to re¬ 
ceive it; and he or his heirs must beentitled, on the determination of the particular estate, 
before the contingent remainder can take place, to enter and resume the estate. He treated 
with ridicule the notion that the fee was in abeyance, or in nubibus, or in mere expectation 
or remembrance, without any definite or tangible existence; and he considered it an absurd 
and unintelligible fiction. Fearne on Remainders, 452-458. Of the existence of such a 
technical rule of the co mm on law there can be no doubt. The principle was perhaps 
coeval with the common law, that during the pendency of a contingent remainder in fee, 
upon a life estate, as in the case already stated, the inheritance was deemed to be in abey¬ 
ance. But a state of abeyance was always odious, and never admitted but from necessity, 
because, in that interval, there could not be any seisin of the land, nor any tenant to the 
precipe, nor any one of the ability to protect the inheritance from wrong, or to answer for 
its burdens and services. This was the principal reason why a particular estate for years 
was not allowed to support a contingent remainder in fee. Ilob., 153. The title if attacked 
could not be completely defended, because there was no one in being whom the tenant could 
pray in aid to support his right; and upon a writ of right patent, the lessee for life could not 
Join the mist upon the mere right. The particular tenant could not be punishable for waste, 
for the writ of waste could only be brought by him who was entitled to the inheritance. So 
many operations of law were suspended by this sad theory of an estate in abeyance, that 
great impediments were thrown in the way of it, and no acts of the parties were allowed to 
put the immediate freehold in abeyance by limiting it to commence infuturo. * * Though 
the good sense of the thing and the weight of liberal doctrine are strongly opposed to the 
ancient notion of an abeyance, the technical rule is that livery of seisin takes the reversion 
or inheritance from the grantor, and leaves him no tangible or disposable interest. Instead 
of a reversion he has only a potential ownership subsisting in contemplation of law, or a 
possibility of reverter; and Mr. Preston (on Estates, 1, 255; on Abstracts, 2,103-106) insists 
that an estate of freehold depending on another estate of freehold, and limited in contin¬ 
gency, must be in abeyance, and not in the grantor.” 4 Kent, 258-260. 
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order to vest a fee, is plainly a relic of the feudal strictness; by which we may 
r *108l remerQ t> er ( w ) lt was required, *that the form of the donation should 
L J be punctually pursued; or that, as Cragg (s) expresses it in the words 
of Baldus, “ donationes sint stricii juris, ne quisplus donasseprcesumatur quam 
in donations expresserit .” And therefore, as the personal abilities of the 
donee were originally supposed to be the only inducements to the gift, the 
donee’s estate in the land extended only to his own person, and subsisted no 
longer than his life, unless the donor, by an express provision in the grant, 
gave it a longer continuance, and extended it also to his heirs. But this rule 
is now softened by many exceptions, (y) 

For, 1. It does not extend to devises by will; (2) in which, as they were 
introduced at the time when the feudal rigour was apace wearing out, a more 
liberal construction is allowed; and therefore by a devise to a man forever, or 
to one and his assigns forever, or to one in fee-simple, the devisee hath an 
estate of inheritance; for the intention of the devisor is sufficiently plain from 
the words of perpetuity annexed, though he hath omitted the legal words of 
inheritance. But if the devise be to a man and his assigns, without annexing 
words of perpetuity, there the devisee shall take only an estate for life; for it 
does not appear that the devisor intended any more. 2. Neither does this 
rule extend to fines or recoveries considered as a species of conveyance; for 
thereby an estate in fee passes by act and operation of law without the word 
“ heirs,” as it does also, for particular reasons, by certain other methods of 
conveyance, which have relation to a former grant or estate, wherein the word 
“heirs” was expressed, (z) 3. In creations of nobility by writ, the peer so 

created hath an inheritance in his title, without expressing the word “heirs;” 
for heirship is implied in the creation, unless it be otherwise specially pro¬ 
vided: but in creations by patent, which are stricti farts, the word “heirs” 
must be inserted, otherwise there is no inheritance. 4 . In grants of lands to 
sole corporations and their successors, the word “successors” supplies the 
place of “heirs;” for as heirs take from the ancestor, so doth the successor 
r * , from the predecessor. Nay, in *a grant to a bishop, or other sole 
L J spiritual corporation, in frankalmoign / the word “ frankalmoign ” 

supplies the place of “successors” (as the word “successors” supplies the 
place of “ heirs ”) ex vi termini y and in all these cases a fee-simple vests in 
such sole corporation. But, in a grant of lands to a corporation aggregate, 
the word “successors” is not necessary, though usually inserted: for, albeit 
such simple grant be strictly only an estate for life, yet, as that corporation 
never dies, such estate for life is perpetual, or equivalent to a fee-simple, and 
therefore the law allows it to be one. (a) 5. Lastly, in the case of the king, 

a fee-simple will vest in him, without the word “heirs” or “successors” in 
the grant; partly from prerogative royal, and partly from a reason similar 
to the last, because the king in judgment of law never dies. (&) But the 
general rule is, that the word “heirs” is necessary to create an estate of 
inheritance. (3) 


X 


10 ) See page 56. 
z) Co. Litt. 0. 


(x) l. 1, t 9, § 17. 

(a) See Book I, p. 484- 


(y) Oo. Litt. 9, 10. 

(b) See Book 1, p. 249. 


(2) By the Wills Act, 1 Tie., c. 26. s. 28, it is provided that a devise of any real estate 
without words of limitation, shall carry the fee-simple, or the whole interest, whatever it 
may be, of the testator, unless a contrary intention appear by the will. 

(3) See to this effect Van Horn v. Harrison, 1 Dali., 137; Clearwater v. Rose, 1 Blackf., 
137; Jones v. Bramblet, 2 Ill., 270; Adams v. Ross. 30 N. J., 605; Sedgwick ; v. Laflin, 10 
Allen, 430; Nicholson v. Caress, 69 Ind., 39; Fales v. Currier, 55 N. H., 392; Jordan v. 
McClure, 85 Penn. St., 495; Shreve v. Shreve, 43 Md., 382. The general rule is that no 
other words, if the technical word 1 * heirs ” is omitted, though conveying to the unpro- 
fessional mind a clear intent to transfer an inheritance, will be sufficient for the P ur P°®~: 
A strong illustration of this is the case of Foster v. Joice, 3 Wash. C. C., 498; where a dee 
to M. 11 and his generation, to endure so long as the waters of the Delaware run, was neia 
to eonvej a life estate only. See an exceptional case in Johnson v. Gilbert, lo iticn. J&q.* 
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IT. We are next to consider limited fees, or such estates of inheritance as are 
closed and confined with conditions, or qualifications, of any sort. And 
these we may divide into two sorts: 1. Qualified, or base fees; and, 2, Fees 
conditional, so called at the common law; and afterwards fees-tai/, in conse¬ 
quence of the statute de donis. 

1. A base, or qualified fee, is such a one as hath a qualification subjoined 

thereto, and which must be determined whenever the qualification annexed to 
it is at an end. As, in the case of a grant to A and his heirs, tenants of the 
manor of Dale; in this instance, whenever the heirs of A cease to be tenants 
of that manor, the grant is entirely defeated. So when Henry VI granted to 
John Talbot, lord of the manor of Kingston-Lisle in Berks, that he and his 
heirs, lords of the said manor, should be peers of the realm, by the title of 
barons of Lisle; here John Talbot had a base or qualified fee in that dignity, 
(c) and, the instant he or his heirs quitted the seigniory of this manor the dig¬ 
nity was at an end. This ^estate is a fee, because by possibility it r* 11 Qi 
may endure forever in a man and his heirs: yet as that duration depends *- ' 

upon the concurrence of collateral circumstances, which qualify and debase 
the purity of the donation, it is therefore a qualified or base fee. 

2. A conditional fee, at the common law, was a fee restrained to some par- 

Cc) Co. utt. 27. 


42. Also Arms v. Burt, 1 Yt, 303; Merritt v. Disney, 48 Md., 344; Tremmel v. Kleibold, 
6 Mo. App., 549; Saunders v. Hanes, 44 N. Y., 353; Jennings v. Conboy, 73 N. Y., 230. 
In Borne of the states of the American Union, the strict rule of the common law requiring 
the use of the word 41 heirs ” to create an inheritance has been so altered by statute as to 
make a deed convey an estate of inheritance when from the whole instrument it appears 
that such was the intent of the parties. In some states also forms of deeds are given by 
statutes which prescribe what their legal effect shall be. See Keiper v. Klein, 51 Ind., 310. 
A legislative grant, it has been held, may convey a fee without making use of the technical 
words essential in a deed. Rutherford v. Greene, 2 Wheat., 196. And a government deed 
given to carry into effect a donation previously confirmed by the proper authorities, and 
which runs to the donee 44 or hi9 heirs,” in trust for the person or persons rightfully entitled, 
will be regarded as intending to convey the fee to the donee, if living, and to his heirs if he 
be dead. Ready v. Kearsley, 14 Mich., 215. See Frcidman v. Goodwin, 1 Me All., 142; 
Griffing v. Gibb, ibid., 212. A government grant in any form the legislature may prescribe 
is sufficient, and it will take effect according to the intent. Patton v. Easton, 1 Wheat, 
476; Rutherford v. Greene. 2 Wheat., 196; Strother v. Lucas, 0 Pet., 763. 

That where, by will, lands are devised in terms which indicate an intent to pass all the 
testator’s interest, a fee (if he has it) will pass without the use of the word “heirs,” see the 
following American cases: Newkerk v. Newkerk, 2 Caines, 345; Morrison v. Semple, 
6 Binn., 94; Jackson v. Merrill, 0 Johns., 185; Jackson v. Housel, 17 id ., 281; Fogg 
v. Clark, 1 N. H., 103; Baker v. Bridge, 12 Pick. 27; Godfrey v. Humphrey, 18 id. t 637; 
Lambert v. Paine, 3 Cranch, 97; Kellogg v. Blair, 0 Mete., 322; Tracy v. Kilborn, 3 Cush., 
557; Lillard v. Robinson, 3 Litt., 415; Jenkins v. Clement, 1 Harp. Eq,, 72; King v. 
Ackerman, 2 Black, 408; Lindsay v. McCormack, 2 A. K. Marsh., 229; Waterman v. 
Greene, 12 R. I., 483; Wier v. Michigan Stove Co., 44 Mich., 506; Davis v. Bawcum, 10 
Heisk, 400; Lincoln v. Lincoln, 107 Mass., 590; Lyon v. Marsh, 116 Mass., 232; Sears v. 
Cunningham, 122 Mass., 538; Tatum v. McLellan, 50 Miss., 1; Markillie v. Ragland, 77 
I1L, 98. That a devise for life with power of disposition in fee will carry a fee, see Hazel 
v. Hagan, 47 Mo., 277; Hazel v. Woods, id., 288. Compare Welsch v. Belleville Savings 
Bank, 94 Ill., 191. 

Another important class of cases ought to be mentioned here as an exception to the 
general rule, that the use of the word 44 heirs” is essential to pass a fee. We refer to con¬ 
veyances in trust, in which case the trustee must be held to take an estate as large as may 
be necessary for the purposes of the trust, whether the instrument of conveyance contains 
words of inheritance or not. Spessard v. Rohrer, 9 Gill, 201; Newhall v. Wheeler, 7 
Mass., 189; Farquharson v. Eichelberger, 15 Md., 03; Gould v. Lamb, 11 Mete., 84; 
Angell v. Rosenbury, 12 Mich, 241; Fisher v. Fields, 10 Johns, 495; Fox v. Phelps, 20 
Wend., 437; Welch v. Allen, 21 Wend., 147; Cleveland v. Hallett, 6 Cush., 403; Attorney- 
General v. Proprietors, etc., 3 Gray, 1; Neilson v. Lagow, 12 How., 98; Korn v. Cutler, 
20 Conn., 4; North v. Philbrook, 34 Me., 532. See as to this rule Weller v. Rolason, 3 
N. J. Eq., 13; Wilcox v. Wheeler, 47 N. H., 488; Kirkland v. Cox. 94 III, 400; Hardy v. 
Redman, 3 Cranch C. C., 035. 

A grant to a sovereignty requires no words of inheritance. Josephs v. United States. 1 
Court of Claims R., 197. 
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ticular heirs, exclusive of others: “donatio stricta et coarctata f (d) sicut certis 
hceredibus, quibusclam a successione exclusis as to the heirs of a man's body , 
by which only his lineal descendants were admitted, in exclusion of collateral 
heirs; or to the heirs male of his body, in exclusion both of collaterals, and 
lineal females also. It was called a conditional fee, by reason of the condition 
expressed or implied in the donation of it, that if the donee died without such 
particular heirs, the land should revert to the donor. For this was a condition 
annexed by law to all grants whatsoever; that, on failure of the heirs specified 
in the grant, the grant should be at an end, and the land return to its ancient 
proprietor, (e) Such conditional fees were strictly agreeable to the nature of 
feuds, when they first ceased to be mere estates for life, and were not yet 
arrived to be absolute estates in fee-simple. And we find strong traces of 
these limited, conditional fees, which could not be alienated from the lineage 
of the first purchaser, in our earliest Saxon laws, (f) 

Now, with regard to the condition annexed to these fees by the common 
law, our ancestors held, that such a gift (to a man and the heirs of his body) 
was a gift upon condition, that it should revert to the donor if the donee had 
no heirs of his body; but, if he had, it should then remain to the donee. They 
therefore called it a fee-simple, on condition that he had issue. Now we must 
observe, that, when any condition is performed, it is thenceforth entirely 
gone; and the thing to which it was before annexed becomes absolute, 
f*inl * an< ^ wholly unconditional. So that, as soon as the grantee had any 
L issue born, his estate was supposed to become absolute, by the perform¬ 

ance of the condition; at least for these three purposes: 1. To enable the 
tenant to aliene the land, and thereby to bar not only his own issue, but also 
the donor of his interest in the reversion, (g) 2. To subject him to forfeit it 

for treason; which he could not do, till issue born, longer than for his own 
life; lest thereby the inheritance of the issue, and reversion of the donor, 
might have been defeated, (h) 3. To empower him to charge the land with 

rents, commons, and certain other incumbrances, so as to bind his issue, (t) 
And this was thought the more reasonable, because, by the birth of issue, the 
possibility of the donor's reversion was rendered more distant and precarious; 
and his interest seems to have been the only one which the law, as it then 
stood, was solicitous to protect; without much regard to the right of succes¬ 
sion intended to be vested in the issue. However, if the tenant did not in fact 
aliene the land, the course of descent was not altered by this performance of 
the condition; for if the issue had afterwards died, and then the tenant, or 
original grantee, had died, without making any alienation; the land, by the 
terms of the donation, could descend to none but the heirs of his body , and 
therefore, in default of them, must have reverted to the donor. For which 
reason, in order to subject the lands to the ordinary course of descent, the 
donees of these conditional fee-simples took care to aliene as soon as they had 

f >erformed the condition by having issue; and afterwards repurchased the 
ands, which gave them a fee-simple absolute, that would descend to the heirs 
general according to the course of the common law. And thus stood the old 
law with regard to conditional fees: which things, says Sir Edward Coke, (A) 
though they seem ancient, are yet necessary to be known; as well for the de¬ 
claring how the common law stood in such cases, as for the sake of annuities, 
and such like inheritances, as are not within the statutes of entail, and there¬ 
fore remain as at the common law. 

r*il2l *The inconveniences which attended these limited and fettered in- 
l 112 \ heritances, were probably what induced the judges to give way to this 
subtle finesse of construction (for such it undoubtedly was), in order to shorten 
the duration of these conditional estates. But, on the other hand, the nobility, 

(<f) Flefc. L 8 , c. 8 , $ 6 . (e) Plowd. 241. . . _ 

)/) Si quit terrain hcertditariam bobcat, earn non vendat a eoanatis hceredibus suit, si UU vtro pro¬ 
hibitum sit qui earn ab initio acquisiwt. ut itafacere nequeat. LL. Mlfrcd^ c. S7. 
to) Oo. Lit?!#. * Inst 888 . (ft) 60 . Lit! ibid. 8 Inst. 884. (<) Co. Lit*. 18. <k) 1 In*. Ut 
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who were willing to perpetuate their possessions in their own families, to put 
a stop to this practice, procured the statute of Westminster the second (J) 
(commonly called the statute de donis conditionalibus) to be made; which 
paid a greater regard to the private will and intentions of the donor, than to 
the propriety of such intentions, or any public consideration whatsoever. This 
statute revived in some sort the ancient feudal restraints which were originally 
laid on alienations, by enacting, that from thenceforth the wiU of the donor 
be observed; and that the tenements so given (to a man and the heirs of his 
body) should at all events go to the issue, if there were any; or, if none, should 
revert to the donor. 

Upon the construction of this act of parliament, the judges determined that 
the donee had no longer a conditional fee-simple, which became absolute and 
at his own disposal, the instant any issue was born; but they divided the estate 
into two parts, leaving in the donee a new kind of particular estate, which 
they denominated a fee-tail; (m) and investing in the donor the ultimate fee- 
simple of the land, expectant on the failure of issue: which expectant estate is 
what we now call a reversion, (n) And hence it is that Littleton tells us (o) 
that tenant in fee-tail is by virtue of the statute of Westminster the second. 

Having thus shewn the original of estates-tail, I now proceed to consider, 
what things may, or may not, be entailed *under the statute de donis. 
Tenements is the only word used in the statute; and this Sir Edward ' 

Coke (p) expounds to comprehend all corporeal hereditaments whatsoever; 
and also all incorporeal hereditaments which savour of the realty, that is, 
which issue out of corporeal ones, or which concern, or are annexed to, or may 
be exercised within the same; as,rents, estovers, commons, and the like. Also 
offices and dignities, which concern lands, or have relation to fixed and certain 
places, may be entailed. ( q ) But mere personal chattels, which savour not at 
all of the realty, cannot be entailed. Neither can an office, which merely relates 
to such personal chattels: nor an annuity, which charges only the person, and 
not the lands of the grantor. But in these last, if granted to a man and the 
heirs of his body, the grantee hath still a fee-conditional at common law, as 
before the statute; and by his alienation (after issue born) may bar the heir or 
reversioner. M An estate to a man and his heirs for another’s life cannot 
be entailed: (s) for this is strictly no estate of inheritance (as will appear here¬ 
after), and therefore not wdthin the statute de donis. Neither can a copyhold 
estate be entailed by virtue of the statute ; for that would tend to encroach 
upon and restrain the will of the lord: but, by the special custom of the manor, 
a copyhold may be limited to the heirs of the body; ($) for here the custom 
ascertains and interprets the lord’s will. 

Next, as to the several species of estates-tail, and how they are respectively 
created. Estates-tail are either general or special. Tail-general is where lands 
and tenements are given to one, and the heirs of his body begotten : which is 
called tail-general, because, how often soever such donee in tail be married, his 
issue in general by all and every such marriage is, in successive order, capable 
of inheriting the estate-tail, per formam doni. (w) Tenant in tail special is 
where the gift is restrained to certain heirs of the donee’s body, and does not 
goto all of them in general. And this may ^happen several ways, r* 

(to) I shall instance in only one; as where lands and tenements are L -> 
given to a man and the heirs of his body on Mary his now wife to be begotten ; 
here no issue can inherit, but such special issue as is engendered between them 
two; not such as the husband may have by another wife; and therefore it is 

(f) 18 Edw. I, c. 1. 

(m) The expression fee-tad , or feodum talliatum . was borrowed from the feudists (see Orag. !. 1 t. 10, 
i. 24, 25); among whom it signified any mutilated or truncated Inheritance, from which the heirs 
general were cut off; being derived from the barbarous verb taliare. to cut: from which the French 
taiUer and the Italian tagltare are formed. (Spelm , Qlo$». 581.) 

(n) 2 Inst. 886. (o) J 18. (p) 1 Inst. 19, 20. (q) 7 Bep. 88. 

\r) Oo Utt., 19 *X (») J Vem. 296. ({) 8 Bep. 8. 

« («) lit*. 114,16. (v) Ibid. 116, 96,27, 28, 29. 
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called special tail. And here we may observe, that the words of inheritance 
(to him and his heirs) give him an estate in fee: but they being heirs to be by 
him begotten, this makes it a fee-tail; and the person being also limited, on 
whom such heirs shall be begotten (viz.: Mary his present wife), this makes 
it a fee-tail special. 

Estates, in general and special tail, are farther diversified by the distinction 
of sexes in such entails; for both of them may either be in tail male or tail 
female . As if lands be given to a man, and his heirs male of his body begot¬ 
ten, this is an estate in tail male general; but if to a man and the heirs female 
of his body on his present wife begotten, this is an estate in tail female special. 
And, in case of an entail male, the heirs female shall never inherit, nor any 
derived from them; nor e converso , the heirs male, in case of a gift in tail female. 
(x) Thus, if the donee in tail male hath a daughter, who dies leaving a son, such 
grandson, in this case cannot inherit the estate tail; for he cannot deduce his 
descent wholly by heirs male, (y) And as the heir male must convey his 
descent wholly by males, so must the heir female wholly by females. And 
therefore if a man hath two estates-tail, the one in tail male, the other in tail 
female; and he hath issue a daughter, which daughter hath issue a son; this 
grandson can succeed to neither of the estates; for he cannot convey his 
descent wholly either in the male or female line. ( z) 

As the word heirs is necessary to create a fee, so in farther limitation of the 
strictness of the feudal donation, the word body, or some other words of pro¬ 
creation, are necessary to make it a fee-tail, and ascertain to what heirs in par- 
ticular *the fee is limited. If, therefore, either the words of inherit- 
L -I ance, or words of procreation be omitted, albeit the others are inserted 
in the grant, this will not make an estate-tail. As, if the grant be to a man 
and his issue of his body , to a man and his seed, to a man and his children, or 
offspring: all these are only estates for life, there wanting the words of inher¬ 
itance, his heirs, (a) So, on the other hand, a gift to a man, and his heirs male 
or female, is an estate in fee-simple, and not in fee-tail: for there are no words 
to ascertain the body out of which they shall issue. (£>) Indeed, in last wills 
and testaments, wherein greater indulgence is allowed, an estate-tail may be 
created by a devise to a man and his seed, or to a man and his heirs male / or 
by other irregular modes of expression, (c) (4) 

There is still another species of entailed estates, now indeed grown out of 
use, yet still capable of subsisting in law; which are estates in libero marita- 
gio, or frankmarriage. These are defined (tf) to be, where tenements are 
given by one man to another, together with a wife, who is the daughter or 
cousin of the donor, to hold in frankmarriage. Now, by such gift, though 
nothing but the word frankmarriage is expressed, the donees shall have the 
tenements to them, and the heirs of their two bodies begotten; that is, they 
are tenants in special tail. For this one word, frankmarriage does ex vi ter¬ 
mini not only create an inheritance, like the word frankalmoign , but likewise 
limits that inheritance: supplying not only words of descent, but of procreation 
also. Such donees in frankmarriage are liable to no service but fealty; for a 
rent reserved thereon is void, until the fourth degree of consanguinity be past 
between the issues of the donor and donee, (e) 

The incidents to a tenancy in tail, under the statute Westm. 2, are chiefly 
these, {f) 1. That a tenant in tail may commit waste on the estate-tail, by 

felling timber, pulling down houses, or the like, without being impeached, or 
r*i ca ^ e< i to account for the same. *2. That the wife of the tenant in tail 
L -I shall have her dower, or thirds, of the estate-tail. 3. That the husband 
of a female tenant in tail may be tenant by the curtesy of the estate-tail. 


(x) Litt. 21, 22. 

(6) Litt. § 81. Co. Lltt. 27. 


( v \ Tbi* c 24 (r) Co. Litt. 25. (a) Co. Lltt. 20. 

(c) Co Litt. 9, 27. (d) Litt, » 17. (e) Ibid, $ 19, 20. (/) Co. Litt. 224 


(4) See illustrative cases, 2 Jarm. on Wills# Bigelow's ed. f 400, et seq . 
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4. That an estate-tail may be barred, or destroyed by a fine, by a common re¬ 
covery, or by lineal warranty descending with assets to the heir. All which 
will hereafter be explained at large. 

Thus much for the nature of estates-tail: the establishment of which family 
law (as it is properly styled by Pigott) (<7) occasioned infinite difficulties and 
disputes. (A) Children grew disobedient when they knew they could not be 
set aside: farmers were ousted of their leases made by tenants in tail; for, if 
such leases had been valid, then under colour of long leases the issue might 
have been virtually disinherited; creditors were defrauded of their debts; for, 
if a tenant in tail could have charged his estate with their payment, he might 
also have defeated his issue, by mortgaging it for as much as it was worth; in¬ 
numerable latent entails were produced to deprive purchasers of the lands they 
had fairly bought; of suits in consequence of which our ancient books are full: 
and treasons were encouraged; as estates-tail were not liable to forfeiture, 
longer than for the tenant’s life. So that they were justly branded, as the 
source of new contentions, and mischiefs unknown to the common law; and 
almost universally considered as the common grievance of the realm, (z) But 
as the nobility were always fond of this statute, because it preserved their 
family estates from forfeiture, there was little hope of procuring a repeal by 
the legislature, and therefore, by the connivance of an active and politic prince, 
a method was devised to evade it. 

About two hundred years intervened between the making of the statute cle 
donis , and the application of common recoveries to this intent, in the twelfth 
year of Edward IV; which were then openly declared by the judges to be a 
^sufficient bar of an estate-tail. (&) For though the courts had, so long r*- ^-1 
before as the reign of Edward' III, very frequently hinted their opinion *- J 
that a bar might be effected upon these principles, (l) yet it was never carried 
into execution; till Edward IV, observing (m) (in the disputes between the 
houses of York and Lancaster) how little effect attainders for treason had on 
families, whose estates were protected by the sanctuary of entails, gave his 
countenance to this proceeding, and suffered Taltarum’s case to be brought be¬ 
fore the court: (n) wherein, in consequence of the principles then laid down, it 
was in effect determined, that a common recovery suffered by tenant in tail 
should be an effectual destruction thereof. What common recoveries are, both 
in their nature and consequences, and why they are allowed to be a bar to the 
estate-tail, must be reserved to a subsequent inquiry. At present I shall only 
say, that they are fictitious proceedings, introduced by a kind of pia fraus, to 
elude the statute de donis, which was found so intolerably mischievous, and 
which yet one branch of the legislature would not then consent to repeal: and 
that these recoveries, however clandestinely introduced, are now become by 
long use and acquiescence a most common assurance of lands; and are looked 
upon as the legal mode of conveyance, by which tenant in tail may dispose of 
his lands and tenements: so that no court will suffer them to be shaken or re¬ 
flected on, and even acts of parliament ( 0 ) have by a sidewind countenanced 
and established them. 

This expedient having greatly abridged estates-tail with regard to their dura¬ 
tion, others were soon invented to strip them of other privileges. The next 
that was attacked was their freedom from forfeitures for treason. For, not¬ 
withstanding the large advances made by recoveries, in the compass of about 
threescore years, towards unfettering these inheritances, and thereby subject¬ 
ing the lands to forfeiture, the rapacious prince then reigning, finding them 

to) Com. Recov. 5. ( h ) 1 Rep. 131. 

(m) C Pi otf’s 9, MO ° r * 1M * 10 ***** 884 <*> 1 6 Rep- 40. (J) 10 Rep. 87, 88. 

ear-book, 12 Edw. IV, 14, 19. Fitzh. Abr. tit. faux rccov. 20 Bro. ibid. 80 lit. recov. in value, 11, 

c^20 C * ^ 7 Henry YUL> c ‘ ** 84 an<J 85 Heni 7 Vm, c. 20. 14 Ell*, c. 8. 4 and 6 Ana. e. 
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r*118l fre( r ientI 7 ^resettled in a similar manner to suit the convenience of 
L J families, had address enough to procure a statute ( p ) whereby all 
estates of inheritance (under which general words estates-tail were covertly 
included) are declared to be forfeited to the king upon any conviction of high 
treason. 

The next attack which they suffered in order of time, was by the statute 32 
Heny VIII, c. 28, whereby certain leases made by tenants in tail, which do not 
tend to the prejudice of the issue, were allowed to be good in law, and to bind 
the issue in tail. But they received a more violent blow, in the same session of 
parliament, by the construction put upon the statute of fines, (y) by the statute 
32 Henry VIII, c. 36, which declares a fine duly levied by tenant in tail to be 
a complete bar to him and his heirs, and all other persons claiming under such 
entail. This was evidently agreeable to the intention of Henry VII, whose 
policy it was (before common recoveries had obtained their full strength and 
authority) to lay the road as open as possible to the alienation of landed prop¬ 
erty, in order to weaken the overgrown power of his nobles. But as they,, 
from the opposite reasons, were not easily brought to consent to 6uch a provis¬ 
ion, it was therefore couched, in his act, under covert and obscure expressions. 
And the judges, though willing to construe that statute as favorably as possi¬ 
ble for the defeating of entailed estates, yet hesitated at giving fines so exten¬ 
sive a power by mere implication, when the statute de donis had expressly de¬ 
clared, that they should not be a bar to estates-tail. But the statute of Henry 
VIII, when the doctrine of alienation was better received, and the will of the 
prince more implicity obeyed than before, avowed and established that inten¬ 
tion. Yet, in order to preserve the property pf the crown from any danger 
of infringement, all estates-tail created by the crown and of which the crown, 
has the reversion, are excepted out of this statute. And the same was 
done with regard to common recoveries, by the statute 34 and 35 Henry 
VIII, c. 20, which enacts, that no feigned recovery had against tenants in 
F* tail, where the estate was created by the *crown, (r) and the remainder 
I* -I or reversion continues still in the crown, 6hall be of any force and 
effect. Which is allowing, indirectly and collaterally, their full force and ef¬ 
fect with respect to ordinary estates-tail, where the royal prerogative is not 
concerned. 

Lastly, by a statute of the succeeding year, ( s ) all estates-tail are rendered 
liable to be charged for payment of debts due to the king by record or 
special contract ; as since, by the bankrupt laws, (2) they are also sub¬ 
jected to be 6old for the debts contracted by a bankrupt. (5) And, by 




p ) 26 Hen. VIII, c. 13. 

» 83 Hen. VH1, c. 39, $ 76. 


(a) 4 Hen. VII, c. 24. (r) Co. Litt. 372. 

(0 Stat. 21 Jac. I, c. 19. 


(5) 6 Geo. IV, c. 16, s. 65. • * * vi a u 

4i And now in England, by stat. 3 and 4 William IV, c. 74, the tenant in tail is enabled by 

an ordinary deed of conveyance (if duly enrolled), and without resort to the indirect and 
operose expedient of a fine or recovery (which the statute wholly abolishes) to aliene m fee- 
simple absolute, or for any less estate, the lands entailed; and thereby to bar himself, and his 
issue and all persons having any ulterior estate therein. Yet this is subject to an important 
qualification, designed for the protection of family settlements. For in these it is usual to 
settle a life estate (which is a freehold interest) on the parent, prior to the estate-tail limited 
to the children; and the nature of a recovery (by which alone interests ulterior to the estate- 
tail could formerly be barred) was such as to make the concurrence of the immediate tenant 
of the freehold indispensable to its validity. In order therefore to continue to the parent 
(or other prior taker) a control of the same general description, the act provides that 'where, 
under the same settlement which created the estate-tail, a prior estate of freehold, or tor 

years determinable with life, shall have been conferred, it shall not be competent for tne 

tenant in tail to bar any estate taking effect upon the determination of the estate-tail, wit 
out consent of the person to whom such prior estate was given: who receives for that reason 
the appellation of protector of the settlement. But the object not being to restrain the power 
of the tenant in tail over the estate-tail itself (which he could have barred before the ststuie 
1>y fine without any other person's concurrence) his alienation (in the manner prescribed Djr 
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the constrnotion pnt on the statute 43 Eliz. c. 4 , an appointment (u) by 
tenant in tail of the lands entailed, to a charitable use, is good without fine or 
recovery. 

Estates-tail, being thus by degrees unfettered, are now reduced a^ain to al¬ 
most the same state, even before issue born, as conditional fees were in at com¬ 
mon law, after the condition was performed, by the birth of issue. For, first, 
the tenant in tail is now enabled to aliene his lands and tenements by fine, by 
recovery, or by certain other means; and thereby to defeat the interest as well 
of his own issue, though unborn, as also of the reversioner, except in the case of 
the crown: secondly, he is now liable to forfeit them for high treason: and 
lastly, he may charge them with reasonable leases, and also with such of his 
debts as are due to the crown on specialties, or have been contracted with his 
fellow-subjects in a course of extensive commerce. (6) 


CHAPTER VIII 

OF FREEHOLDS, NOT OF INHERITANCE. 


Wjk are next to discourse of such estates of freehold, as are not of inherit¬ 
ance, but for life only. And of these estates for life, some are conventional, f 
or expressly created by the acts of the parties; others merely legal , or created 
by construction and operation of law. (a) We will consider them both in 
their order. 

1 . Estates for life, expressly created by deed or grant (which alone are prop¬ 
erly conventional), are where a lease is made of lands or tenements to a man, 
to hold for the term of his own life, or for that of any other person, or for 
more lives than one: in any of which cases he is styled tenant for life; 
only when he holds the estate by the life of another, he is usually called tenant 
pur autervie. (&) These estates for life are, like inheritances, of a feudal nature; 
and were, for some time, the highest estate that any man could have in a feud, 
which (as we have before seen) ( c) was not in its original hereditary. They 
are given or conferred by the same feudal rights and solemnities, the same 

(u) 2 Vem. 453. Chan. Prec. 16. (a) Wright, 100. (6) Litt. $ 66. (c) Page, 66. 


the act) is allowed to be effectual, even without the consent of the protector, so far as regards 
the barriDg of himself and his issue.” 1 Stephen’s Commentaries, 237. And later than the 
statute above mentioned, by 1 and 2 Yic. c. 110, estates-tail were made liable to judgment* 
recovered for ordinary debts. 

Mr. Stephen remarks that " estates-tail have thus been gradually unfettered; and are now 
subject to even less restraint than attached to conditional fees at common law, after the con¬ 
dition was performed by the birth of issue. For, first, the tenant in tail is now enabled by 
any ordinary deed or conveyance (enrolled) to aliene his lands and tenements in fee-simple 
absolute, or otherwise, and thereby to bar his issue (born or unborn) and all ulterior claim¬ 
ants, subject only to the necessity, so far as the latter are concerned, of obtaining the con¬ 
sent of the protector, where there is one. Secondly, he is liable to forfeit them for treason. 
Thirdly, he may charge them with reasonable leases, even by deed not enrolled; and lastly, 
they are subject to be sold for payment of his debts to the same extent to which he would 
himself have had power to dispose of them.” 

(6) Estates-tail were introduced into the American colonies with other elements of the 
common law, and in some of the colonies the mode of barring them by common recovery 
•btained before the revolution. But now these estates are either changed into fee-siraples, 
•r reversionary estates in fee simple, and do not exist at all as estates-tail, or may be 
converted into estates in fee-simple by familiar forms of conveyance in the several states, 
by force of their respective statutes. 1 Washburn on Real Property, 83, 84. It is compe¬ 
tent for the legislature to make this change in the nature of estates. Cooley on Const. Lim., 
860, and cases there cited. 
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investiture or livery of seisin, as fees themselves are; (l) and they are held by 
fealty, if demanded, and such conventional rents and services as the lord or 
lessor, and his tenant or lessee, have agreed on. 

f*1211 ^Estates for life may be created, not only by the express words be¬ 
fore mentioned, but also by a general grant, without defining or limit¬ 
ing any specific estate. As, if one grants to A B the manor of Dale, this 
makes him tenant for life, (d) For though, as there are no words of inherit¬ 
ance or heirs mentioned in the grant, it cannot be construed to be a fee it 
shall, however, be construed to be as large an estate as the words of the dona¬ 
tion will bear, and therefore an estate for life. Also such a grant at large, or 
a grant for term of life generally, shall be construed to be an estate for the 
life of the grantee; ( e ) in case the grantor hath authority to make such a grant: 
for an estate for a man s own life is more beneficial and of a higher nature 
than for any other life; and the rule of law is, that all grants are to be taken 
most strongly against the grantor, ( f) unless in the case of the king. 

Such estates for life will, generally speaking, endure as long as the life for 
which they are granted: but there are some estates for life, which may deter¬ 
mine upon future contingencies, before the life, for which they are created 
expires. As, if an estate be granted to a woman during her widowhood, or to 
a man until he be promoted to a benefice; in these and similar cases, whenever 
the contingency happens, when the widow marries, or when the grantee obtains 
a benefice, the respective estates are absolutely determined and gone, (g) Yet 
while they subsist, they are reckoned estates for life: because the time for 
which they will endure being uncertain, they may by possibility last for life, if 
the contingencies upon which they are to determine do not sooner happen. 
And, moreover, in case an estate be granted to a man for his life, generally, it 
may also determine by his civil death: as, if he enters into a monastery, 
whereby he is dead in law: (A) for which reason in conveyances the grant is 
usually made “for the term of a man’s natural life;” which can only deter¬ 
mine by his natural death, (i) 

r*122l incidents to an estate for life are principally the following; 

*■ -* which are applicable not only to that species of tenants for life, which 

are expressly created by deed; but also to those which are created by act and 
operation of law. 

1 . Every tenant for life, unless restrained by covenant or agreement, may 
of common right take upon the land demised to him reasonable estovers (k) or 
botes. ( l ) For he hath a right to the full enjoyment and use of the land, and 
all its profits during his estate therein. But he is not permitted to cut down 
timber, or do other waste upon the premises: (m) for the destruction of such 
things as are not the temporary profits of the tenement is not necessary for the 
tenant’s complete enjoyment of his estate; but tends to the permanent and 
lasting loss of the person entitled to the inheritance. (2) 

2 . Tenant for life, or his representatives, shall not be prejudiced by any 

(d) Co. Litt. 42. («) Ibid. (/) Ibid. 36. (g) Co. Litt. 42. 3 Rep. 20. 

(h) 2 Rep. 48. (i) See book I. p. 132, (k) See p. 35. (Z) Co. Litt. 41. (m) Ibid. 53. 


(1) The same modes of conveyance are made use of for conveying freeholds of inherit¬ 
ance and freeholds not of inheritance; the difference in their terms being that if the estate 
is limited to life, word9 of inheritance are wanting, and perhaps the intention to convey a 
life estate only is indicated in express terms. 

(2) Estates may be created without impeachment of waste, in which case the tenant has 
a much larger power; though even then he must not commit acts which tend to the destruc¬ 
tion of the estate, such as the demolition of a castle: Vane v. Lord Barnard, 2 Vern., 738; 
or ornamental trees: Aston v. Aston, 1 Ves. Sen., 205; Lord Tam worth v. Lord Ferrers, 0 
Ves., 420. But the doctrine that he must not cut down timber is not entirely applicable ta 
tiie condition of the American States, in some parts of which and under some circum¬ 
stances it would be regarded as beneficial to both parties for the tenant to clear and im¬ 
prove a portion of the land. See Crockett v. Crockett, 2 Ohio St., 180; Ward v. Shep¬ 
pard, 2 Hayw., 283; Jackson v. Brownson, 7 Johns., 227. 

392 



Emblements, 


123 


Chap. S.] 


sudden determination of bis estate, because such a determination is contingent 
and uncertain. (») Therefore if a tenant for his own life sows the lands and 
dies before harvest, his executors shall have the emblements or profits of the 
crop: (3) for the estate was determined by the act of God , and it is a maxim 
in the law, that actus Dei nemini facit injuriam. The representatives, there¬ 
fore, of the tenant for life shall have the emblements to compensate for the 
labor and expense of tilling, manuring and sowing the lands ; and also for the 
encouragement of husbandry, which being a public benefit, tending to the 
increase and plenty of provisions, ought to have the utmost security and priv¬ 
ilege that the law can give it. Wherefore by the feudal law, if a tenant for 
life died between the beginning of September and the end of February, the 
lord, who was entitled to the reversion, was also entitled to the profits of 
the whole year ; but if he died between the beginning of March and r * 12 3l 
the end *of August, the heirs of the tenant received the whole, (o) ' 

From hence our law of emblements seems to have been derived, but with 
very considerable improvements. So it is, also, if a man be tenant for the life 
of another, and cestui que vie, or he on whose life the land is held, dies after 
the corn sown, the tenant pur auter vie shall have the emblements. The same 
is also the rule, if a life estate be determined by the act of law. Therefore if 
a lease be made to husband and wife during coverture (which gives them a 
determinable estate for life), and the husband sows the land, and afterwards 
they are divorced a vinculo matrimonii , the husband shall have the emble¬ 
ments in this case ; for the sentence of divorce is the act of the law. (p) But if 
an estate for life be determined by the tenant’s own act (as, by forfeiture for 
waste committed ; or, if a tenant during widowhood thinks proper to marry), 
in these, and similar cases, the tenants, having thus determined the estate 
by their own acts, shall not be entitled to take the emblements, (j) ( 4 ) The 

(m) Co. Litt. 55. (o) Feud I. 2, t. 28. (p) 5 Rep. 116. (fl) Co. Litt. 56. 


(3) This means such crops as are produced by annual planting and culture, and not such, 
as grass, fruit and the like, as are the annual produce from permanent roots. Stewart v. 
Doughty, 9 Johns., 108. But hops, it is 9aid, are an exception, and will go to the tenant as 
emblements, because they require annual training and culture : 1 Waskb. Real Prop., 102 ; 
and so will trees, shrubs, etc, planted by gardeners and nurserymen for sale. Penton v. 
Robart, 2 East, 88. The mere preparation of the soil for crops will give the tenant no right 
to emblements, if they have not been actually planted when his estate terminates. Stewart 
▼. Doughty, 9 Johns., 108 ; Thompson v. Thompson, 0 Munf., 514 ; Price v. Pickett, 21 
Ala., 741. 

(4) Emblements are for most purposes to be regarded a 9 personal property. Even the 
owner of the freehold may sell them as chattels without writing, which is not the case 
with growing grass, trees, etc : Randall v. Ramer, 2 Johns., 421 n.; Mumford v. Whitney, 
15 Wend., 380 ; Austin v. Sawyer, 9 Cow., 39 ; Harris v. Frink, 49 N. Y., 24 ; Green v. 
Armstrong, IDen., 550 ; Jones v. Flint, 10 Ad. and El., 753|; Graves v. Weld, 5 Bam. and 
Ad., 105. But not so as to trees, grass, etc.: Putney v. Day, 6 N. H., 430; Olmstead v. 
Niles, 7 N. H., 522 ; Crosby v. Wadsworth, 0 East, 602 ; Scorell v, Boxall, 1 Younge and 
Jer., 396 ; Evans v. Roberts, 5 Barn, and Cr., 829. 

He may also mortgage them as chattels, and they may be taken on execution separate 
from the land, though a sale of the land will convey them as part and parcel : Kittridge v. 
Woods, 3 N. H., 503 ; Pickens v. Webster, 31 La. Ann., 870 ; Cotten v. Willoughby, 83 N. 
C.. 75; Coombs v. Jordan, 3 Bland Ch., 284; Brittain v, McKay, 1 Ired. Law., 265; shannon 
v. Jones, 12 id., 208 ; Tripp v. Hasceig, 20 Mich, 254 ; Pierce v. Hill, 35 Mich., 194 ; 
Dayton v. Vandoozer, 39 Mich., 749 ; Whipple v. Foot, 2 Johns., 418 ; Hartwell v. Bissell, 
17 Johns., 128 ; Waugh’s Ex'rs v. Waugh, 84 Pa. St., 350; Andrew v. Newcomb, 32 N. Y., 
417 ; McCaffrey v. Woodin, 65 N. Y., 459 ; Headrick v. Brattain, 63 Ind., 438 , Jones v. 
Flint, 10 Ad. and El, 753. When the owner sows land,'and while the crop is growing, con* 
veys or devises it, the emblements at time of conveyance or death go to the grantee or devisee: 
Wilkins v. Vashbinder, 7 Watts, 378 ; The Bank v. Wise, 3 Watts, 394; Cobel v. Cobel, 
8 Pa. St., 342 ; Bums v. Cooper, 31 Pa. St., 420 ; Vandekarr v. Thompson, 19 Mich., 82. 
But as between the executor and the heir they would go to the executor. Den net v. Hop- 
kinson, 63 Me., 350. 

That one who is let into possession under a parol contract to purchase is a tenant at will 
•o far as relates to emblements, see Harris v. Frink, 49 N. Y., 24 ; that a tenant at will U 
entitled to emblements, see Debow v. Colfax, 10 N. J. L., 128 ; Davis v, Thompson, 13 Me., 
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doctrine of e mblements extends not only to corn sown, but to roots planted, or 
other annual artificial profit, but it is otherwise of fruit trees, grass and the 
like ; which are not planted annually at the expense and labor of the tenant, 
but are either a permanent or natural profit of the earth, (r) For when a 
man plants a tree he cannot be presumed to plant it in contemplation 
of any present profit ; but merely with a prospect of its being useful to 
himself in future, and to future successions of tenants. The advantages also of 
emblements are particularly extended to the parochial clergy by the statute 
28 Henry VIII, c. 11. For all persons,who are presented to any ecclesiastical 
benefice, or to any civil office, are considered as tenants for their own lives, 
unless the contrary be expressed in the form of donation. 

3. A third incident to estates for life relates to the under-tenants, or lessees. 
For they have the same, nay, greater indulgences than their lessors, the 
original tenants for life. The same; for the law of estovers and emblements 
f*124l re g ar <I t0 the tenant for life, is also law with regard to his under- 

L tenant, who represents him and stands in his place: ( s ) and greater; 

for in those cases where tenant for life shall not have the emblements, because 
the estate determines by his own act, the exception shall not reach his lessee, 
who is a third person. As in the case of a woman who holds durante viduitate: 
her taking husband is her own act, and therefore deprives her of the emble¬ 
ments; but if she leases her estate to an under-tenant, who sows the land, and 
she then marries, this her act shall not deprive the tenant of his emblements, 
who is a stranger, and could not prevent her. (£) The lessees of tenants for 
life had also at the common law another most unreasonable advantage; for at 
the death of their lessors, the tenants for life, these under-tenants might if 
they pleased quit the premises, and pay no rent to any body for the occupa¬ 
tion of the land since the last quarter day, or other day assigned for the 
payment of rent, (w) To remedy which it is now enacted, (u) that the execu¬ 
tors or administrators of tenant for life, on whose death any lease determined, 
shall recover of the lessee a ratable proportion of the rent from the last day of 
payment to the death of such lessor. (5) 

II. The next estate for life is of the legal kind, as contradistinguished from 
conventional; viz.: that of tenant in tail after possibility of issue extinct . 
This happens where one is tenant in special tail; and a person, from whose 
body the issue was to spring, dies without issue; or, having left issue, that 


(r) Co. Litt. 55, 56. 1 Roll. Abr. 728. 

(«) Co. Litt. 55. (t) Cro. Eliz. 461. 1 Roll. Abr. 727. 


(u) 10 Rep. 127. (t>) Stat. 11 Geo. EL c. 19,115. 


209 ; Helboume v. Jones, 20 Me., 70. To entitle the tenant to emblements his estate must 
be of uncertain duration, and must have been terminated in some other manner than bv his 
own act. For if he knows when his estate is to cease, and plants crops which will not 
ripen during the term, it is his own folly, and the reversioner is not to be the sufferer in 
consequence. And the law will not protect him against the consequences of his act if he 
voluntarily puts an end to an estate before his crops are matured : Kittredge^ v. 
Woods, 3 N. H., 506; Whitmarsh v. Cutting 10 Johns., 360; Harris v. Carson 7 Leigh, 
632 ; Davis v. Brocklebank, 9 N. H., 73 ; Chandler v. Thurston, 10 Pick., 205 ; Cheslev v. 
Welch, 37 Me., 106. Therefore, a widow holding land during widowhood is not entitled to 
emblements if she terminates the estate by marriage. Hawkins v. Skeggs, 10 Humptu, 31. 
Nor is a parson who resigns his living, bulwer v. Bulwer, 2B. and Aid., 470. See Davis 

v. Eyton, 7 Bing., 154. . 

Incident to the right to emblements is the right to go upon the premises for the purposes 
of cultivation and harvest, the reversioner being in possession for all other purposes. 1 
Washb. Heal Prop., 105. 106. That an outgoing tenant may dispose of way growing 
crops, as of any article of personal property, see Clark v. Harvey, 54 Pa. St., 142; Shaw ▼. 

Bowman, 91 Pa. St., 414. # . _ _ _ . . . 

(5) At the common law a tenant for life, unless expressly authorized by the instrument 
creating the estate, could grant no lease which would have force after the termination of 
the life estate; but by statute 19 and 20 Vic., c. 120, amended by later statutes, leases of 
the lands, excepting the manor house and the demesnes and lands usually occupied witn it, 
may be made for any term not exceeding twenty-one years, to take effect m possession; 
nnd even longer leases may be given by consent of the court of chancery. 
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issue becomes extinct: in either of these cases the surviving tenant in special 
tail becomes tenant in tail after possibility of issue extinct. As where one 
has an estate to him and his heirs on the body of his present wife to be 
begotten, and the wife dies without issue: (to) in this case the man has an 
estate-tail, which cannot possibly descend to any one; and therefore the law 
makes use of this long periphrasis, as absolutely necessary to give an adequate 
idea of his estate. For if it had called him barely tenant in fee-tail special^ 
that * would not have distinguished him from others; and besides, he [*105] 
has 110 longer an estate of inheritance or fee, (x) for he can have no -* 

heirs capable of taking per formam doni. Had it called him tenant in tail 
without issue , this had only related to the present fact, and would not have 
excluded the possibility of future issue. Had he been styled tenant in tail 
without possibility of issue this would exclude time past as well as present, and 
he might under this description never have had any possibility of issue. No 
definition therefore could so exactly mark him out, as this of tenant in tail 
after possibility of issue extinct , which (with a precision peculiar to our own 
law) not only takes in the possibility of issue in tail which he once had, but 
also states that this possibility is now extinguished and gone. 

This estate must be created by the act of God, that is, by the death of that 
person out of whose body the issue was to spring; for no limitation, con¬ 
veyance, or other human act can make it. For, if land be given to a man and 
his wife, and the heirs of their two bodies begotten, and they are divorced a 
vinculo matrimonii , they shall neither of them have this estate, but be barely 
tenants for life, notwithstanding the inheritance once vested in them, (y) A 
possibility of issue is always supposed to exist, in law, unless extinguished by 
the death of the parties; even though the donees be each of them an hundred 
years old. (z) 

This estate is of an amphibious nature, partaking partly of an estate-tail, 
and partly of an estate for life. The tenant is, in truth, only tenant for life, 
but with many of the privileges of tenant in tail; as not to be punishable 
for waste, &c.; (a) (6) or, he is a tenant in tail, with many of the restric¬ 
tions of a tenant for life; as to forfeit his estate, if he alienes it in fee-simple: 
(£>) whereas such alienation by tenant in tail, though voidable by the issue, is 
no forfeiture of the estate to the reversioner: who is not concerned in interest, 
*till all possibility of issue be extinct. But, in general, the law looks 
upon this estate as equivalent to an estate for life only; and, as such, *- * 

will permit this tenant to exchange his estate with a tenant for life, which ex¬ 
change can only be made, as we shall see hereafter, of estates that are equal 
in their nature. 

IH. Tenant by the curtesy of JEngland y is where a man marries a woman 
seised of an estate of inheritance, that is, of lands and tenements in fee-simple 
or fee-tail; and has by her issue, born alive, which was capable of inheriting 
her estate. In this case he shall, on the death of his wife, hold the lands for 
his life, as tenant by the curtesy of England, (c) 

This estate, according to Littleton, has its denomination, because it is used 
within the realm of England only; and it is said in the Mirrour ( d ) to have 
been introduced by King Henry the First; but it appears also to have been the 
established law of Scotland, wherein it was called curialitas , (e) so that prob¬ 
ably our word curtesy was understood to signify rather an attendance upon the 
lord’s court or curtis (that is, being his vassal or tenant), than to denote any 

(ar) 1 Roll. Rep. 184. 11 Rep. 80. 

(r) Litt. § 34. Co. Litt. 28. (a) Co. LItt. 27. 

(e) Litt. § 85, 62. (d) c. 1, § 3. (e) Crag. 1. 2, c. 18,1 4. 



(6) Bee as to his rights In this regard Attorney General v. Duke of Marlborough. 8 Med., 
<89; Smythev. Smythe, 2 Swanst,, 252; Coffin v. Coffin, Jac. Rep. 72; Cholmely ▼. Pax* 
ton, 8 Bing., 212; Garth v. Cotton, 8 Atk., 755. 
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peculiar favor belonging to this island. And therefore it is laid down (/) 
that by having issue, the husband shall be entitled to do homage to the lord, 
for the wife’s lands, alone: whereas, before issue had, they must both have 
done it together. It is likewise used in Ireland, by virtue of an ordinance of 
King Henry III. (g) It also appears (h) to have obtained in Normandy; and 
was likewise used among the ancient Almains or Germans, (i) And yet it is 
not generally apprehended to have been a consequence of feudal tenure; (yfc) 
though I think some substantial feudal reasons may be given for its introduc¬ 
tion. For if a woman seised of lands hath issue by her husband, and dies, 
the husband is the natural guardian of the child, and as such is in reason en- 
r * ml titled to *the profits of the lands in order to maintain it; for which 
L J reason the heir apparent of a tenant by the curtesy could not be in 
ward to the lord of the fee during the life of such tenant. (/) As soon, there¬ 
fore, as any child was born, the father began to have a permanent interest in 
the lands; he became one of the pares curtis , did homage to the lord, and was 
called tenant by the curtesy initiate; and this estate being once vested in him 
by the birth of the child, was not suffered to determine by the subsequent 
death or coming of age of the infant. 

There are four requisites necessary to make a tenancy by the curtesy; mar¬ 
riage, seisin of the wife, issue, and death of the wife, (m) 1. The marriage 

must be canonical and legal. 2. The seisin of the wife must be an actual sei¬ 
sin, or possession of the lands; not a bare right to possess, which is a seisin in 
law, but an actual possession, which is a seisin in deed. And therefore a man 
shall not be tenant by the curtesy of a remainder or reversion. But of Borne 
incorporeal hereditaments a man may be tenant by the curtesy, though there 
have been no actual seisin of the wife: as in case of an advowson, where the 
church has not become void in the lifetime of the wife: which a man may 
hold by the curtesy, because it is impossible ever to have actual seisin of it, 
and impotentia excusat legem . (n) If the wife be an idiot, the husband shall 
not be tenant by the curtesy of her lands; for the king by prerogative is en¬ 
titled to them, the instant she herself has any title; and since she could never 
be rightfully seised of the lands, and the husband’s title depends entirely upon 
her seisin, the husband can have no title as tenant by the curtesy, (o) ( 7 ) 
3 . The issue must be born alive. Some have had a notion that it must be 
heard to cry; but that is a mistake. Crying indeed is the strongest evidence 
of its being born alive; but it is not the only evidence. Qt?) (8) The issue 
also must be born during the life of the mother; for if the mother dies in 
labour, and the Caesarean operation is performed, the husband in this case 
r * 1 shall not be tenant by the *curtesy; because at the instant of the 
L 128 J mother’s death he was clearly not entitled, as having had no issue born, 
but the land descended to the child while he was yet in his mother’s womb; 
and the estate being once so vested, shall not afterwards be taken from him. 
( q) In gavelkind lands, a husband may be tenant by the curtesy, without hav¬ 
ing any issue, (t*) But in general there must be issue born: and such issue 
as is also capable of inheriting the mother’s estate, (s) Therefore, if a woman 
be tenant in tail male y and hath only a daughter born, the husband is not 
thereby entitled to be tenant by the curtesy; because such issue female can 
never inherit the estate in tail male, (tf) And this seems to be the principal 


(/) Litt. § 90. Co. Litt. 30, 67. (g) Pat. 11 , B. Ill . m. 30, in 2 Bac. Abr. 659. 

C. 119. _ XT T» 1 JO 


i) Lindenbrop. LL. Alman. t. 92. (k) Wripht, 294. ( l ) F. N. B. 148. 

n) Co. Litt. 29. (o) Co. Litt. 30. Plowd. 263. (p> Over 25. 81Rep. 84. 

(a) Co. Litt. 29. (r) Ibid. 30. (») Litt. $ 66. (t) Co. Litt. 29. 


I 


(h) Grand Couatum. 
(m) Co. Litt. 3a 


(7) There can be no curtesy in such case, because the marriage was absolutely void, for 
the want of legal capacity on the part of the woman to form the relation. See book 1, p. 
438, 439; Bx parts Barnsley, 3 Atk. f 168; Foster v. Means, 1 8peers Eq., 669; Crump ▼. 
Morgan/8 Ired. Eq. 91; Bishop's Law of Mar. Worn., §483. 

; (8) See Marsellifl ▼. Thalhimer, 2 Paige, 35; Brock v. Kellack, 80 L. J. Ch. 498. 
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reason why the husband cannot be tenant by the curtesy of any lands of which 
the wife was not actually seised; ( 9 ) because, in order to entitle himself to 
such estate, ho must have begotten issue that may be heir to the wife: but no 
one, by the standing rule of law, can be heir to the ancestor of any land 
whereof the ancestor was not actually seised: and therefore, as the husband 
hath never begotten any issue that can be heir to those lands, he shall not be 
tenant of them by the curtesy, (w) And hence we may observe, with how 
much nicety and consideration the old rules of law were framed; and how 
closely they are connected and interwoven together, supporting, illustrating, 
and demonstrating one another. The time when the issue was born is imma¬ 
terial, provided it were during the coverture: for, whether it were born before 
or after the wife’s seisin of the lands, whether it be living or dead at the time 
of the seisin, or at the time of the wife’s decease, the husband shall be tenant 
by the curtesy, (w) The husband by the birth of the child becomes (as was before 
observed) tenant by the curtesy initiate (x)(10) and may do many acts to charge 
the lands; but his estate is not consummate till the death of the wife; which 
is the fourth and last requisite to make a complete tenant by the curtesy, (y) 
♦IV. Tenant in dower is where the husband of a woman is seised (11) r* 190 *i 
of an estate of inheritance, and dies; in this case, the wife shall have * 
the third part of all the lands and tenements whereof he was seised at any 
time during the coverture, to hold to herself for the term of her natural life, (z) 


(u) Co. Litt 40. (u?) Co. Litt. 29. 


(x) Ibid. 80. 


(y) Ibid . 


(x) Litt. | 86. 


(9) The seisin of the wife need not be of a legal estate; for if the lands are held for her 
in trust, and she is entitled to the rents and profits in fee, she has such a seisin as will give 
the husband an equitable estate by the curtesy. Hearle v.Greenbank, 3 Atk., 717; Davis v. 
Mason, 1 Pet., 503; Morgan v. Morgan, 5 Madd., 408. But if her equitable estate of inher¬ 
itance is settled upon her to her separate use, curtesy will not attach. 1 Washb. Real 
Prop., 130; Cockran v. O’ Hern, 4 W. and S. 95. But it is otherwise by statute in some 
states. See 1 Washb. Real Prop., 131; Tillinghast v. Coggeshall, 7 R. I., 383. If the wife 
has the legal estate, a constructive seisin is sufficient; as where the lands are vacant or are 
held under lease by tenant for years: DeGrey v. Richardson, 3 Atk., 469; Goodtitle v. New¬ 
man, 3 Wils., 521; Jackson v. Johnson, 5 Cow., 74; Chewv. Commissioners, &c., 5 Rawle, 
160; Day v. Cochran, 24 Miss., 261; Stephens v. Hume, 25Mo., 849; Davis v. Mason, 1 Pet., 
506; Pierce v. Wanett, 10 Ired., 446; Wells v. Thompson, 13 Ala,, 793; McCoiyy v. King, 
3 Humph., 267; Lowry v. Steele, 4 Ohio, 170. But in Kentucky actual seisin in the wife 
appears to be necessary: Neely v. Butler, 10 B. Monr., 48; Stinebaugh v. Wisdom, 13 id., 
467; though if the wife is in receipt of the rents and profits, this is sufficient; the posses¬ 
sion of her tenant being regarded as her possession. Powell v.Gossom, 18 id., 179. If the 
wife's seisin is only of a reversionary interest, after the determination of a prior freehold 
estate, and such freehold estate does not terminate in her lifetime, the husband has no cur¬ 
tesy; Malone v. McLaurin, 40 Miss., 161; Tayloe v. Gould, 10 Barb., 388; Reed v. Reed, 3 
Head. 491; Stewart v. Barclay, 2 Bush, 550; and generally whatever defeats or determines 
the wife’s estate will defeat curtesy also. On this subject see 1 Washb. Real Prop., 181-135; 
Bishop’s Law of Mar. Worn., § 496-510. 

If the wife is only seised as trustee for another, the husband has no curtesy; and if she 
has sold lands before the marriage and received payment, but has not yet conveyed, the hus¬ 
band is not entitled to curtesy, as in equity she is regarded as merely trustee for the pur¬ 
chaser. Welch v. Chandler, 13 B. Mon., 420. 

(10) When the right to curtesy is initiate, the husband is seized of the freehold, and he has 
such an estate as may be sold on execution against him. Wickes v. Clarke, 8 Paige, 172; 
Canhy’s Lessee v. Porter, 12 Ohio, 80. And it would pass to the assignee in a general 
assignment for the benefit of creditors. Gardner v. Hooper, 3 Gray, 398. The seisin, how¬ 
ever, is the joint seisin of the husband and wife, and must be so stated in pleading. Melvin 
▼. Proprietors, &c ; , 16 Pick., 161. And the right at the common law to take the husband’s 
interest on execution during the lifetime of the wife, is taken away in some of the Ameri¬ 
can states by the statutes for the protection of the rights of married women. See Curry v, 
Bott, 53 Penn. St, 400; Staples v. Brown, 13 Allen, 64. In some also curtesy is abolished 
or greatly changed. See Thurber v. Townsend, 22 N. Y., 617; Beamish v. Hoyt, 2 Rob., 807; 
Tong v. Marvin, 15Mich., 73; Shields v. Keys, 24 Iowa, 298; 1 Washb. on Real Prop., 129. 

(11) The seisin required at the common law was le^al seisin, but this was changed by 
Stat. 3and 4,Wm. Iv, c. 105, which gives dower in equitable estates of inheritance. There 
are statutes giving dower in such estates in several of the states of the American UnioxL*, 
,8ee Scribner on Dower, 402, el uq. 
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Dower is called in Latin by the foreign jurists doarium , but by Bracton and 
our English writers dos: which among the Romans signified the marriage por¬ 
tion which the wife brought to her husband; but with us is applied to signify 
this kind of estate, to which the civil law, in its original state, had nothing 
that bore a resemblance: nor indeed is there anything in general more differ¬ 
ent, than the regulation of landed property according to the English and 
Roman laws. Dower out of lands seems also to have been unknown in the 
early part of our Saxon constitution; for, in the laws of King Edmond, ( a ) the 
wife is directed to be supported wholly out of the personal estate. After¬ 
wards, as may be seen in gavelkind tenure, the widow became entitled to a 
conditional estate in one-half of the lands; with a proviso that she remained 
chaste and unmarried (J); as is usual also in copyhold dowers or freebench. (c) 
(12). Yet some have ascribed the introduction of dower to the Normans, 
as a branch of their local tenures; though we cannot expect any feudal reason 
for its invention, since it was not a part of the pure, primitive, simple laws of 
feuds, but was first of all introduced into that system (wherein it was called 
trienSy tertia (e?), and dotalitium) by the Emperor Frederick the Second; (e) 
who was contemporary with our King Henry III. It is possible, therefore, 
that it might be with us the relic of a Danish custom: since, according to the 
historians of that country, dower was introduced into Denmark by Swein, the 
father of our Canute the Great, out of gratitude to the Danish ladies, who sold 
r * all their *jewels to ransom him when taken prisoner by the Vandals, (f) 
*- J However this be, the reason which our law gives for adopting it, is a 
very plain and sensible one; for the sustenance of the wife, and the nurture 
and education of the younger children. ( g) 

In treating of this estate, let us, first, consider who may be endowed; 
secondly, of what she may be endowed; thirdly, the manner how she shall be 
endowed; and, fourthly, how dower may be barred or prevented. 

1. Who may be endowed. She must be the actual wife of the party at the 
time of his decease. If she be divorced a vinculo matrimonii 9 she shall not be 
endowed; for ubi nullum matrimonium ibi nulla dos . (h) ( 13 ) But a divorce a 
mensa et thoro only, does not destroy the dower; (i) no, not even for adultery 
itself by the common law. (A) Yet now by the statute Westm. 2, (£) if a 
woman voluntarily leaves (which the law calls eloping from) her husband, and 
lives with an adulterer, she shall lose her dower, unless her husband be volun¬ 
tarily reconciled to her. ( 14 ) It was formerly held, that the wife of an idiot 

(a) Wilk. 75. (6) Scunner. Gavelk. 51. Co. Lltt. 33. Bro. Dower , 70. 

(d) Crag. 1 . 2, t. 22, § 9. (e) Ibid. (/) Mod. Un. Hist, xxxii, 91. 

(a) Bract. 1. 2, c. 89. Co. Litt. 30. (h) Bract. 1. 2, c. 89. § 4. (t) Co. Lltt. 82. 

(V) Yet. among the ancient Goths, an adulteress was punished by the loss of her dotalitii et Mentis cup 
hontj mooilibus viri. (Stiemh. 1 . 8, c. 2.) j (1) 13 Edw. 1, c. 84. 


(12) Where lands are held in borough English, the widow is entitled for her dower to the 
whole. Of copyhold lands she has dower of such as the husband was seized of at her 
death. 

Freebench is only in such lands as the husband died seized of. This custom prevailed 
in'* few manors only. 

(13) See McCraney v. McCraney, 5 Iowa, 232; Whitsell v. Mills, 6 Ind., 229; 2 Bish. 
Mar. and Div., § 706, 711. This is so even where the divorce was decreed for the adultery 
or other misconduct of the husband. Cropsey v. O^deu, 11 N. Y., 223. The hardship of 
this rule is obviated by the power in the court granting the decree to compel the husband 
to make suitable provision for his wife; and in some of the states the statute gives her 
dower notwithstanding the divorce. See Scribner on Dower, 621. 

(14) The statute Westm. 2 is part of the American common law. Cogswell v. Tibbets, 3 
N. H., 41: Bell v. Nealy, 1 Bailey. 312. But the statutes of some of the states on the sub¬ 
ject of dower are perhaps inconsistent with it. See Reynolds v. Reynolds, 24 Wend., 193; 
Dakin v. Lakin, 2 Allen, 45; Bryan v. Batclieller, 6 R. I., 543. The statute is applicable to 
the case of a woman who, while living separate from her husband, commits adultery and 
afterwards remains with the adulterer. Hetherington v. Graham, 6 Bing., 135.. And the 
husband after such misconduct is not obliged to receive her back again. Govier v. Han- 

^cock, 6 T. R., 603. See, further, Woodward v. Dowse, 10 C. B. N. S., 722; Bostock ▼. 
Smith, 34 Beav., 67. 
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might be endowed, though the husband of an idiot could not be tenant by 
the curtesy; (m) but as it seems to be at present agreed, upon principles of 
sound sense and reason, that an idiot cannot marry, being incapable of con¬ 
senting to any contract, this doctrine cannot now take place. ( 15 ) By the 
ancient law, the wife of a person attainted of treason or felony could not be 
endowed; to the intent, says Staunforde, (n) that if the love of a man’s own 
life cannot restrain him from such atrocious acts, the love of his wife and 
children may; though Britton (o) gives it another turn: viz.: that it is pre¬ 
sumed the wife was privy to her husband’s crime. However, the statute 1 
Edw. VI, c. 12, abated the rigour of the common law in this particular, and 
allowed *thc wife her dower. But a subsequent statute (p) revived r*ioin 
this severity against the widows of traitors, who are now barred of L J 
their dower (except in the case of certain modern treasons relating to the 
coin,) (q) but not the widows of felons. An alien also cannot be endowed, ( 16 ) 
unless she be queen consort; for no alien is capable of holding lands, (r) The 
wife must be above nine years old at her husband’s death, otherwise she shall 
not be endowed: (s) though in Braoton’s time the age was indefinite, and 
dower was then only due "si uxor posstit dotem promereri , et virum sus - 
tinere” (2) 

2 . We are next to inquire, of what a wife may be endowed. And she is now 
by law entitled to be endowed of all lands and tenements, of which her hus¬ 
band was seised in fee-simple or fee-tail, at any time during the coverture; 
and of which any issue, which she might have had, might by possibility have 
been heir, (u) Therefore, if a man seised in fee-simple, hath a son by his 
first wife, and after marries a second wife, she shall be endowed of his lands; 
for her issue might by possibility have been heir, on the death of the son by 
the former wife. But if there be a donee in special tail who holds lands to 
him and the heirs of his body begotten on Jane his wife; though Jane may be 
endowed of these lands, yet if Jane dies, and he marries a second wife, that 
second wife shall never be endowed of the lands entailed; for no issue that 
she could have, could by any possibility inherit them, (v) A 6eisin in law of 
the husband will be as effectual as a seisin in deed, in order to render the wife 
dowable; for it is not in the wife’s power to bring the husband’s title to an 
actual seisin, as it is in the husband’s power to do with regard to the wife’s 
lands: which is one reason why he shall not be tenant by the curtesy, but of 
such lands whereof the wife, or he himself in her right, was actually seised in 


<m) Co. Litt. 31. (n) P. 0. b. a, c. 3. (o) c. 110. (p) 5 & 3 Edw. VI, c. 11. 

<p) Stat. 5 EUz. c. 1L 18 Eliz. c. 1. 8 & 9 W. HI, c. 28. 16 & 16 Geo. ft, c. 28. 

(r) Co. Litt. 81. (8) Litt. fi 36. (t) J. 2, c. 9, 18. (u) Litt. §§ 36, 5& (v) Ibid. $58. 


(15) The marriage must be a legal one, or if voidable, it must not have been avoided 
during the lifetime of the husband. A marriage with an idiot, or with an insane person, 
unless during a lucid interval, is absolutely void. Efo pa/rte Barnsley, 3 Atk., 168; Foster 
v. Means, 1 Spears Eq., 569; Crump v. Morgan, 3 Ired. Eq., 91; Jenkins v. Jenkins, 2 
Dana, 102 ; Wightman v. Wightman, 4 Johns. Ch., 343 . So is a second marriage while 
either party has a former husband or wife living, from whom no divorce from the bonds of 
matrimony has been obtained. So is a marriage which is incestuous by the law of nature; 
but it seems that no marriage is to be so considered except between persons in the direct 
line of consanguinity, and brothers and sisters. Sutton v. Warren, 10 Mete., 461. Certain 
marriages are also, by statute, expressly prohibited and declared void; as between persons 
of different races in some cases. And m all such cases the woman would not be entitled to 
dower. A marriage, where one of the parties i9 under the age of consent, is voidable by 
either party when the proper age is reached. A marriage procured by force or fraud is 
voidable at the option of the party compelled or defrauded. In either of these cases dower 
will attach if the marriage is not actually avoided in the husband’s lifetime. See Scribner 
on Dower, 109 , 122 ; 1 Bish. Mar. and Div., § 116. 

The validity of a marriage, except where it is incestuous or polygamous, is to be deter¬ 
mined by the law of the country where it was celebrated: if vidia there, it is generally to be 
held valid every where. 2 Kent, 91, et seq. t and authorities cited. 

(16) This is no longer the law. See statute 7 and 8 Via, a 66. 
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r* 132 l c * eec *' ^ 8e *“ n ,°f th® Husband, for a transitory instant *only, 

L J when the same act which gives him the estate conveys it also oat of 
him again (as where, by a fine, land is granted to a man, and he immediately 
renders it back by the same fine,) such a seisin will not entitle the wife to 
dower; (x) ( 17 ) for the land was merely in transitu, and never rested in the 
husband, the grant and render being one continued act. But if the land abides 
in him for the interval of but a single moment, it seems that the wife shall be 
endowed thereof, (y) And, in short, a widow may be endowed of all her hus¬ 
band’s lands, tenements, and hereditaments, corporeal or incorporeal, ( 18 ) under 
the restrictions before mentioned; unless there be 6ome special reason to the con¬ 
trary. Thus a woman shall not be endowed of acastle built for defence of the 
realm: (z) nor of a common without stint; for, as the heir would then have 
one portion of this common, and the widow another and both without stint, 
the common would be doubly stocked, (a) Copyhold estates are also not 
liable to dower, being only estates at the lord’s will; unless by the special 
custom of the manor, in which case it is usually called the widow’s free bench. 
(J) But where dower is allowable, it matters not though the husband aliene 
the lands during the coverture; for he alienes them liable to dower, (c) ( 19 ) 

3. Next, as to the manner in which a woman is to be endowed. There are 
now subsisting four species of dower; the fifth, mentioned by Littleton, (d) 
de la plus belle , having been abolished together with the military tenures, of 
which it was a consequence. 1. Dower by the common law ; or that which is 
before described. 2. Dower by particular custom ; (e) as that the wife should 
have half the husband’s lands, or in some places the whole, and in some only a 
quarter. 3. Dower ad ostium ecclesioe , ( f ) (20) which is where tenant in fee- 
[*1331 *simple of full age, openly at the church door, where all marriages 
*■ were formerly celebrated, after affiance made and (Sir Edward Coke in 
his translation of Littleton, adds) troth plighted between them, doth endow 
his wife with the whole, or such quantity as he shall please, of his lands; at 

(to) Co. Lifct. 31. (x) Cro. Jao. 615. 2 Rep. 67. Co. Litt. 31. 

(y) This doctrine was extended very far by a jury In Wailes, where the father and son were both hanged 
in one cart, but the son was supposed to have survived the father, by appearing to struggle longest; 
whereby he became seised of an estate in fee by survivorship, in consequence of which seisin his widow 
had a verdict for her dower. (Cro. Eliz. 503.) 

(z) Co. Litt. 31. 8 Lev. 401. (a) Co. Litt. 32. 1 Jon. 815. (6) 4 Rep. 22. 

(c) Co. Litt. 82. (d) Co. Litt §§ 46, 49. (e) Litt $ 87. (/) Bnd. § 89. 


(17) The time during which the seisin continues is wholly immaterial, so that it be a bene¬ 
ficial seisin in the husband. Broughton v. Randall, Cro. Eliz., 502; Scribner on Dower, 
266. But if one receive the title for the purpose solely of passing it over to another, or as 
naked trustee, his wife 1ms no dower. McCauley v. Grimes, 2 Gill and J., 318. And if 
one buy land and give a mortgage for the purchase price, his wife will have dower only 
subject to the mortgage, even though it may have been given at a time subsequent to the 
giving of the deed. Wheatley v. Calhoun, 12 Leigh, 264, See, further, Clark v. Munroe, 
14 Mass., 351; Mayburry v. Brien, 15 Pet., 39; McCauley v. Grimes, 2 Gill, and J., 318; 
Smith v. Stanley, 37 Me., 11. But the wife in such cases has dower in the whole lands, as 
against every one but the mortgagee or those claiming under him. Bullard v. Bowers, 10 
N. H. t 500; Keckley v. Keckley, 2 Hill Ch., 250; Washb. on Real Prop., 175-179. 

It is not always essential, in order to establish the right of the wife to dower, that she 
should prove an actual or constructive seisin in the husband. If one is in possession of 
lands claiming title, and ha 9 derived his possession and claims from the husband, either by 
descent or by purchase, the widow is priTna facie entitled to dower; and it has sometimes 
been held that the party so in possession was estopped from disputing her right, but this, 
it is believed, is not the true rule. See this subject fully examined in Sparrow v. King- 
man, IX. Y., 242. 

(18) But the incorporeal hereditaments must be such as savor of the realty. Park on 
Dower, 110, 111; Scribner on Dower, 187-189. 

(19) When the husband makes exchange of one parcel of land for another, the wife not 
uniting in the conveyance, she shall not at his death have dower in both parcels, but may 
elect to take in either. In some cases, however, it has been decided she may take in both. 
Cass v. Thompson, 1 N. H. 65; Mosher v. Mosher, 32 Me. 412; Scribner on Dower, 
272 273 

(20) Abolished by Stat 8 and 4 Wm. IY, c. 101 
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the same time specifying and ascertaining the same; on which the wife, after 
her husband’s death, may enter without further ceremony. 4. Dower ex 
assensu patris ; (< 7 ) which is only a species of dower ad ostium ecclesice, made 
when the husband’s father is alive, and the son by his consent, expressly given, 
endows his wife with parcel of his father’s lands. In either of these cases, they 
must (to prevent frauds) be made (A) in facie ecclesice et ad ostium ecclesice ; 
non enim valent facta in lecto mortali,nec in earner a, aut alibi ubi clandestina 
fuere conjugia . 

It is curious to observe the several revolutions which the doctrine of dower 
has undergone, since its introduction into England. It seems first to have been 
of the nature of the dower in gavelkind, before mentioned; viz.: a moiety of 
the husband’s lands, but forfeitable by incontinency or a second marriage. 
By the famous charter of Henry I, this condition of widowhood and chastity 
was only required in case the husband left any issue; (t) and afterwards we 
hear no more of it. Under Henry the Second, according to Glanvil, ( Jc ) the 
dower ad ostium ecclesice was the most usual species of dower; and here, as 
well as in Normandy, (l) it was binding upon the wife, if by her consented to 
at the time of marriage. Neither, in those days of feudal rigour, was the hus¬ 
band allowed to endow her ad ostium ecclesice with more than the third part 
of the lands whereof he then was seized, though he might endow her with less; 
lest by such liberal endowments the lord should be defrauded of his wardships 
and other feudal profits, (m) But if no specific dotation was made at the 
*church porch, then she was endowed by the common law of the third (-*1041 
part (which was called her dos rationabilis) of such lands and tene- ^ J 
ments as the husband was seised of at the time of the espousals, and no other; 
unless he specially engaged before the priest to endow her of his future acqui¬ 
sitions: (n) and, if the husband had no lands, an endowment in goods, chattels, 
or money, at the time of espousals, was a bar of any dower (o) in lands which 
he afterwards acquired. ( p ) In King John’s magna charta y and the first chap¬ 
ter of Henry III, ( q ) no mention is made of any alteration of the common law, 
in respect of the lands subject to dower: but in those of 1217 and 1224, it is 
particularly provided, that a widow shall be entitled for her dower to the 
third part of all such lands as the husband had held in his lifetime: (r) yet in 
case of a specific endowment of less, ad ostium ecclesice, the widow had still no 
power to waive it after her husband’s death. And this continued to be law 
during the reigns of Henry in and Edward I. ( s ) In Henry IY’s time it was 
denied to be law, that a woman can be endowed of her husband’s goods and 
chattels: (0 and, under Edward IV, Littleton lays it down ^expressly, r*- , 

that a woman may be endowed ad ostium ecclesice with more than a ^ J 
third part; ( 14 ) and shall have her election, after her husband’s death, to accept 
such dower or refuse it, and betake herself to her dower at common law. (tr) 

ia) Lltt I 40. ( h) Bracton, f.. 2 , c. 39, | 4. 

(*) Si mortuo viro uxor ejus rbmanserit , et sine liberie fuerit , dotem suam habebit:—si vero uxor cum 
liberie remanserit , dotem quidem habebit, dum corpus tuum legitime servaverit . (Cart. Hen , Z, A. I>. 
1001.) Introduc. to great charter, edit . Oxon , pag. iv. 

Qc) l. 6, c. 1 and 2 . 

(t) Or. Coxutum. c . 10L (m) Bract. I 2. c. 89, $ 6. 

(n) De questu suo. (Gian, ft.)—oe terris acquisitis et’acquirendis. (Bract, ft.) (o) Glanv. c. 2. 

(p) Wlien special endowments were made pd ostium ecclesice, the nusband after affiance made, and 
troth plighted, used to declare with what specific lands he meant to endow his wife (quod dotam earn de 
talimanerio cum pertinentiis, dtc. Bract, ft/d.)and therefore In the old York ritual (Seld.Da?. Hebr. 1. 2, 
c. 27), there is, at this part of the matrimonial service, the following rubric: “ sacerdos interroget dotem 
mulieris; et, si terra ei in dotem detur, tunc dicatur psalmus isle, <tc.” When the wife was endowed 

g enerally (ubi quia uxorem suam dotaverit in generali, de omnibus terris et tenements ,* Bract, ft.) the 
us band seems to have said “with all my lands and tenements I thee endow;** and then they all became 
liable to her dower. When he endowed her with personalty only, he used to say, “with all my worldly 
goods (or, as the Salisbury ritual has It, vrith all my worldly chattels ) I thee endow;** which entitled the 
wife to her thirds, or pars rationabilis, of his personal estate, which is provided for by magna chart a, 
sap. 26, and will be farther treated of In the concluding chapter of this book; though the retaining this 
last expression in our modern liturgy, if of any meaning at all, can now refer only to the right of main¬ 
tenance, which she acquires during coverture, out of her husband's personalty, 

(q) A. D. 1216, c. 7, edit . Oxon. 

(r) Assignetur autem ei pro dote sua tertia pars totius terra mariti sui quae sua fuit in vita 
nisi de minori dotata fuerit ad ostium ecclesice, O. 7. (Ibid.) 

(•) Bract, ubi supra. Britton, c. 101 , 102 . Flet. 1. 6 , c. 23. 11 , 12 . 

» P. 7 Hen. IV, 13, 14. (u) | 89. F. N. B. lflO. (tc) | 41. 
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Which state of uncertainty was probably the reason, that these specific dowers, 
ad ostium ecclesicB and ex assen^su patris, have since fallen into total disuse. (21) 
I pioceed, therefore, to consider the method of endowment, or assigning 
dower, by the common law, which is now the only usual species. By the old 
law, grounded on the feudal exactions, a woman could not be endowed without 
a fine paid to the lord; neither could she marry again without his license: lest 
she should contract herself, and so convey part of the feud, to the lord’s 
enemy, (a;) This license the lords took care to be well paid for; and, as it 
seems, would sometimes force the dowager to a second marriage, in order to 
gain the fine. But, to remedy these oppressions, it was provided, first by the 
charter of Henry I, (y) and afterwards by magna charta , (z) that the widow 
shall pay nothing for her marriage, nor shall be distrained to marry afresh, if 
she chooses to live without a husband; but shall not however marry against 
the consent of the lord; and farther, that nothing shall be taken for assignment 
of the widow’s dower, but that she shall remain in her husband’s capital man¬ 
sion house for forty days after his death, during which time her dower shall 
be assigned. These forty days are called the widow’s quarantine, } a term made 
use of in law to signify the number of forty days, whether applied to this 
occasion, or any other, (a) The particular lands, to be held in dower, must be 
assigned (6) by the heir of the husband, or his guardian; not only for the sake 
of notoriety, but also to entitle the lord of the fee to demand his services of 
the heir, in respect of the lands so holden. For the heir by this entry becomes 
r* 1361 ^ ei ? aD *' thereof to the lord, and the widow is immediate tenant to the 
J heir, by a kind of sub-infeudation, or under-tetiancy completed by this 
investiture or assignment; which tenure may still be created, notwithstanding 
the statute of quia emptores y because the heir parts not with the fee-simple, but 
only with an estate for life. If the heir or his guardian do not assign her 
dower within the term of quarantine, or do assign it unfairly, she has her 
remedy at law, and the sheriff is appointed to assign it. (e) Or if the heir 
(being under age) or his guardian assign more than she ought to have, it may 
be afterwards remedied by writ of admeasurement of dower, (d) If the thing 
of which she is endowed be divisible, her dower must be set out by metes and 
bounds; but if it be indivisible, she must be endowed specially; as the third 
presentation to a church, the third toll-dish of a mill, the third part of the 
profits of an office, the third sheaf of tithe, and the like, (e) (22) 

(x) Mlrr. c. 1, § 8. (y) Ubi supra. (z) Cap. 7. 

(a) It signifies, in particular, the forty days, which persons coming from infected countries are obliged 
to wait, before they are permitted to land in England. 

U» Co. Litt. 34, 35. (c) Ibid. (d) F. N. B. 148. Finch. L. 814. Stat. Westm. 2. 13 Edw. I, c. 7 

(e) Co. Litt, 82. 


(21) The only species of dower which exist in the United States are: 1. Dower at the 
common law, under which head would be included all cases in which dower exists inde¬ 
pendent of statute, or only regulated by it; and 2. Dower by statute, where something is 
given as a substitute for that to which the widow was entitled as dower before. See 1 
Washb. Real Prop., 149. 

(22) The widow’s quarantine is considerably enlarged in the United States by statute, but 
the rule, we suppose, still obtains that dower should be assigned during its continuance. 
The following may be stated as the modes in which she may obtain an assignment: 1. 
The owner of the reversion should make assignment; and in that case no writing is neces¬ 
sary, but it is sufficient if made by parol and accepted by the dowress. Meserve v. Meserve, 
19 N. H., 240; McCormick v. Taylor, 2 Ind., 336; Jones v. Brewer, 1 Pick., 314; Blood v. 
Blood, 23 id ., 80. But the dowress is not compelled to accept the assignment of the rever¬ 
sioner, and in that case, 2. Dower may be assigned, as of common right, by legal proceed¬ 
ings on the application of the reversioner. Precisely what those legal proceedings must be 
will depend upon the statutes of the state. 3. The courts empowered to take cognizance 
of proceedings in the settlement of estates of deceased persons are usually empowered, as 
incidental to such settlement, to assign dower to the widow in all the lands of which her 
husband died seised of an estate of inheritance, but not in any which he had previously 
conveyed. 4. If dower be not assigned in either of the preceding modes, the widow may 
bring her action at law for it, or a suit in equity. Palmer v. Casperson, 3 N. J. Eq., 204; 
Brooks T. Woods, 40 Ala. # 638. 
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Upon preconcerted marriages, and in estates of considerable consequence, 
tenancy in dower happens very seldom: for the claim of the wife to her dower 
at the common law diffusing itself so extensively, it became a great clog to 
alienations, and was otherwise inconvenient to families. Wherefore, since the 
alteration of the ancient law respecting dower ad ostium ecclesice , which hath 
occasioned the entire disuse of that species of dower, jointures have been intro¬ 
duced in their stead, as a bar to the claim at common law. Which leads me 
to inquire, lastly, 

4 , How dower may be barred or prevented. A widow may be barred 
of her dower not only by elopement, divorce, being an alien, the treason of her 
husband, and other disabilities before mentioned, but also by detaining the 
title deeds or evidences of the estate from the heir, until she restores them: (/) 
and, by the statute of Gloucester, (?) if a dowager alienes the land assigned 
her for dower, she forfeits it ipso *facto, and the heir may recover it r+io^-i 
by action. A woman also may be barred of her dower, by levying * 

a fine, or suffering a recovery of the lands, during her coverture. (A) (23) But 
the most usual method of barring dowers is by jointures, as regulated by the 
statute 27 Hen. VIII, c. 10. (24) 

A jointure, which, strictly speaking, signifies a joint estate, limited to both 
husband and wife, but in common acceptation extends also to a sole estate, 
limited to the wife only, is thus defined by Sir Edward Coke; (i) “a competent 
livelihood of freehold for the wife, of lands and tenements; to take effect, in 
profit or possession, presently after the death of the husband, for the life of the 
wife at least.” This description is framed from the purview of the statute 27 
Henry VIII, c. 10, before mentioned; commonly called the statute of uees, of 
which we shall speak fully hereafter. At present I have only to observe, that 
before the making of that statute, the greatest part of the land of England was 

(/) Ibid. 8 d. (g ) 6 Edw. I, c. 7. (h) Pig. of recoy. 66 . (0 1 Inat. 86. 


(23) The most usual mode of barring dower in America is by the wife joining with the 
husband in a deed of conveyance of his lands, and acknowledging the same in such manner 
as the statute prescribes shall be effectual for this purpose. The statutes are not uniform 
in their provisions, but generally they provide for some examination of the wife by an offi¬ 
cer, separate and apart from the husband, in order to make certain that she is not acting 
under compulsion. These provisions must be strictly complied with, or the bar will not be 
effectual. Elwood v. Klock, 13 Barb., 50; Sibley v. Johnson, 1 Mich., 380; Barstow ▼. 
Smith, Wal. Ch., 394; Jordan v. Corey, 2 Ind., 385; Manning v. Laboree, 33 Me., 843; 
Owen v. Paul, 16 Ala., 130; Witter v. Biscoe, 13 Ark., 422; Ulp v. Campbell, 19 Penn. St., 
361. The wife must be twenty-one years of age to render the act effectual, as the statute 
only relieves her from the disability of coverture: Hughes v. Watson, 10 Ohio, 127; Jones 
v. Todd, 2 J. J. Marsh., 359; Thomas v. Gammel, 6 Leigh, 9; Priest v. Cummings, 16 
Wend., 617, and 20 id., 338; and the deed ought to contain words of release on her part. 
Catlin v. Ware, 9 Mass., 218; Stevens v. Owen, 25 Me., 94; Leavitt v. Lamprey, 13 Pick., 
382; Witter v. Biscoe, 13 Ark., 422. But in some states this is not necessary. See Burge 
v. Smith, 7 Post., 332; Edwards v. Sullivan, 20 Iowa, 502. The wife cannot release her 
contingent right of dower by parol. Keeler v. Tatnell, 3 N. J., 62. And even her agree¬ 
ment by parol with one to whom as administratrix on the estate of her husband die sells 
the land, that she will not claim dower in it, will not be binding upon her. Wright ▼. 
DeGroff. 14 Mich., 164. But see as to this, Connolly v. Branstler, 3 Bush, 702; Hart v. 
Giles, 67 Mo., 175. In some of the states if the husband’s estate is sold for the satisfaction 
of his debts, the wife’s right of dower is gone; but this is not the general rule. The 
foreclosure of a mortgage given by the husband before the marriage, or given after¬ 
wards and executed by the wife in due form of law, will bar her right. Farwell v. Cott- 
ing, 8 Allen, 211; Nottingham v. Calvert. 1 Ind., 527; Lewis v. Smith, 9 N. Y., 502. By 
agreement in a deed of separation, a wife may also obligate herself not to [claim dower. 
Stephenson v. Osborne, 41 Miss., 119; Hitner’s Appeal, 54 Penn. St., 110. And she may 
by agreement with her husband whereby he makes for her some provision in lieu of dower, 
be put to her election after his death, as between the provision thus made and dower. Par¬ 
ham v. Parham, 6 Humph., 287. 

(24) Upon the subject of jointure, see Cruise Big., 196 and index, tit. Jointure, 1 Washb. 
Real Prop., book 1, ch. 6; Bishop Law of Mar. Worn., ch. xx. Jointures are uncommon 
in the United States, and questions concerning them arise but seldom. 
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conveyed to useB; the property or possession of the Boil being vested in one 
man, and the use , or profits thereof, in another; whose directions, with regard 
to the disposition thereof, the former was in conscience obliged to follow, and 
might be compelled by a court of equity to observe. Now, though a husband 
had the use of lands in absolute fee-simple, yet the wife was not entitled to 
any dower therein; he not being seised thereof: wherefore it became usual, on 
marriage, to settle by express deed some special estate to the use of the hus¬ 
band and his wife, for their lives, in joint tenancy, or jointure; which settle¬ 
ment would be a provision for the wife in case she survived her husband. At 
length the statute of uses ordained, that such as had the use of lands should, to 
all intents and purposes, be reputed and taken to be absolutely seised and pos¬ 
sessed of the soil itself. In consequence of which legal Beisin, all wives would 
have become dowable of such lands as were held to the use of their husbands, 
and also entitled at the same time to any special lands that might be settled in 
f* 138 l i°* nture: not same statute provided, that *upon making such 

J an estate in jointure to the wife before marriage, she shall be forever 
precluded from her dower. (&) But then these four requisites must be punctu¬ 
ally observed: 1. The jointure must take effect immediately on the death of 
the husband. 2. It must be for her own life at least, and not pur auter vie , or 
for any term of years, or other smaller estate. 3 . It must be made to herself, 
and no other in trust for her. 4 . It must be made, and so in the deed par¬ 
ticularly expressed to be, in satisfaction of her whole dower, and not of 
any particular part of it. If the jointure be made to her after marriage, she 
has her election after her husband’s death, as in dower ad ostium eccle$ice y and 
may either accept it, or refuse it and betake herself to her dower at common 
law; for she was not capable of consenting to it during coverture. ( 25 ) And 
if, by any fraud or accident, a jointure made before marriage proves to be on 
a bad title, and the jointress is evicted, or turned out of possession, she shall 
then (by the provisions of the same statute) have her dower pro tanto at the 
common law. (/) ( 26 ) 

There are some advantages attending tenants in dower that do not extend to 
jointresses; and so, vice versa 9 jointresses are in some respects more privileged 
than tenants in dower. Tenant in dower by the old common law is subject to 
no tolls or taxes; and hers is almost the only estate on which, when derived 
from the king’s debtor, the king cannot distrein for his debt, if contracted 
, during the coverture, (m) But, on the other *hand, a widow may 
L 139 J enter at once, without any formal process, on her jointure land; as 
she also might have done on dower ad ostium ecclesice y which a jointure in 
many points resembles; and the resemblance was still greater, while that 

\l) These*settlements, previous to marriage, seem to have been In use among the ancient Germans, and 
their kindred nation the Gauls. Of the former Tacitus gives us this account. “ Dotem non uxor marito , 
sed uxori maritus ajfert; intersunt parentes et propinqui , et munera probant” (De mor . Germ . c. 18.) 
And Cssar (de hello Qallico , l. 0, c. 18) has given us the terms of a marriage settlement among the Gauls, 
as nicely calculated as any modern jointure. il Viri % quantas pecuniae ah uxonbus dotis nomine 
acceperunt t tctntos ex suis bonis , cent imat i one facta, cum dotibus communicant . Hvjus omnis pecumcs 
conjunctim ratio habetur , fructusque aervantur. Uter eorum vita super avit, ad eum pars utriusque cum 
fructibue superiorum temporum perveniV ’ The dauphin’s commentator on C®sar supposes that this 
Gaulish custom was the ground of the new regulations made by Justinian (Nov. 97) with regard to the 
provision for widows among the Romans: but surely there is as much reason to suppose, that it gave the 
hint for our statutable jointures. 

(m) Co. Litt. 81, a. F. N. B. 160. 


(25) A widow may be put to her election by a provision in the will of her husband in lieu 
of dower, or which is inconsistent with dower; for she is not to be suffered to take under 
the will and also in opposition to it. See cases collected, 1 Bish. Law of Mar. Worn., 
§ 484, et tcq .; 1 Jarm. on Wills, Bigelow’s ed., 458, note. 

(26) In addition to the modes of barring dower specified in the text may be mentioned 
that by non-claim: where the widow fails to assert her right within the time allowed by 
the statute of limitations. It has also been held that if the lands have been appropriated to 
public uses under the right of eminent domain, in the lifetime of the husband, the right to 
dower is gone: Moore v. Hew York, 8 N. Y. f 110; and the same is true where they havo 
been dedicated to public uses by the husband. Guynne v. Cincinnati, S Ohio, 24. 
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fspcvics of dower continued in its primitive state: whereas no small trouble,, 
and a very tedious method of proceeding, is necessary to compel a legal 
assignment of dower. (») And, what is more, though dower be forfeited l>y 
the treason of the husband, yet lands settled in jointure remain unimpeached 
to the widow, (o) Wherefore Sir Edward Coke very justly gives it the pre¬ 
ference, as being more sure and safe to the widow, than even dower ad ostium 
ecclesice, the most eligible species of any. 


CHAPTER IX. 

OF ESTATES LESS THAN FREEHOLD. 


Op estates that are less than freehold, there are three sorts: 1. Estates for 
years: 2. Estates at will: 3 . Estates by sufferance. 

I. An estate for years is a contract for the possession of lands or tenements, 
for some determinate period; and it takes place where a man letteth them to 
another for the term of a certain number of years, agreed upon between the 
lessor and lessee, (a) and the lessee enters thereon, (b) (1) If the lease be but 
for half a year, or a quarter, or any less time, this lessee is respected as a 
tenant for years, and is styled so in some legal proceedings; a year being the 
shortest term which the law in this case takes notice of. (c) And this may, 
not improperly, lead us into a short digression, concerning the division and 
calculation of time by the English law. 

The space of a year is a determinate and well-known period, consisting 

(n) Co. Litt. 36. (o) Jbid. 37. 

(o) We may here remark, once tor all, that the termination of **—or** and tl —ee” obtain In law, the 
one an active, the other a passive signification: the former usually denoting the doer of any act, the 
latter him to whom it is done. The feoffor is he that raaketh a feoffment; the feoffee is he to whom it is 
made; the donor is one that giveth lands in tail; the donee is he who receiveth it; he that granteth a 
lease is denominated the lessor; and he to whom it is granted the lessee. Litt. $ 57. 

(5) Ibid . 58. (c) Ibid. 67. 


(1) Estates for years are most commonly created in this way, but by no means always. 
A devise to executors for the payment of debts gives them an estate for so many years as 
are necessary to raise the sum required. See Carter v. Barnardiston, 1 P. Wms., 509; Doe 
v. Simpson, 5 East, 162; Doe v. Nichols, 1 B. and C., 342; Bachelder v. Dean, 16 N. H., 
265. So if the vendor in an executory contract for the purchase of lands, puts the pur¬ 
chaser into possession, and by the contract the latter is to have possession so long as he 
makes without default the payments specified in the contract, this makes him tenant for 
years, and not at will merely. White v. Livingston, 10 Cush., 259. And a tenant at will 
may become a tenant from year to year under circumstances explained further on. 

One of the most difficult questions in this connection often is, whether a particular 
instrument operates as a present demise of the premises, or a contract for a future one. 
Mr. Washburn, in 1 Washb. on Real Property, 300, el seq. t has collected the cases in which 
this question has arisen, and has shown the difficulty in reconciling them all. The question, 
he says, "seems to turn on whether the writing shows that the parties intend a present 
demise and parting with the possession by the lessor to the lessee; for if it does, it will 
operate as a lease, though it is contemplated that a future writing should be drawn more 
explicit in its terms. And it may be a good lease, in distinction from an executory con¬ 
tract to lease, though it be to commence in futuro. Whitney v. Allaire, 1 Comst., 305, 
811. But if a fuller lease is to be prepared and executed before the demise is to take effect, 
and possession given, it is an agreement for a lease, and not a lease which creates an estate. 
Aiken v. Smith. 21 Vt., 172; People v. Gillis, 24 Wend., 201; Jenkins v. Eldredge, 3 Story, 
325; Buell v. Cook, 4 Conn., 238.” 

To constitute one a tenant for years he must have an interest in the land, and a right to 
its possession and use. Mavenck v. Lewis, 3 McCord, 211; Adams v. McKesson, 53 
Penn. St., 81. One who puts in a crop upon the land of another upon shares, is not 
tenant for years, but only tenant in common of the crop; and the possession of the land, 
•except so far as may be necessary to enable him to cultivate and harvest the crop, is in the 
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F *1411 commonly of 365 days ; for though in *bissextile or leap-year, it con- 
J sists properly of 366, yet, by the statute 21 Henry III, the increasing 
day in the leap-year, together with the preceding day, shall be accounted for 
one day only. That of a TYiOTitfi is more ambiguous, there being, in common 
use, two ways of calculating months; either as lunar, consisting of twenty- 
eight days, the supposed revolution of the moon, thirteen of which make a 
year ; or, as calendar months of unequal lengths, according to the Julian 
division in our common almanacks, commencing at the calends of each month, 
whereof in a year there are only twelve. A month in law is a lunar month* 
or twenty-eight days, unless otherwise expressed; not only because it is 
always one uniform period, but because it falls naturally into a quarterly 
division by weeks.. Therefore a lease for “twelve months” is only for forty- 
eight weeks ; but if it be for a “twelvemonth” in the singular number, it is 
good for the whole year. ( d ) For herein the law recedes from its usual calcu¬ 
lation, because the ambiguity between the two methods of computation ceases ; 
it being generally understood that by the space of time called thus, in the 
singular number, a twelvemonth, is meant the whole year, consisting of one 
solar revolution. In the space of a day all the twenty-four hours are usually 
reckoned, the law generally rejecting all fractions of a day, in order to avoid 
disputes. ( e ) (2) Therefore, if I am bound to pay money on any certain day, 

(d) 6 Kep. 61. (e) Co. Litt. 135. 


owner of the land. Bradish v. Sckenck, 8 Johns., 151; Moulton v. Robinson, 7 Fost., 550, 
Putnam v. Wise, 1 Hill, 234; Aiken v. Smith, 21 Vt., 172. But if the party is put in 
possession of the land, and is to pay rent in produce, he is tenant for years, as much as if 
he paid in money. Newcomb v. Earner, 2 Johns., 421; Putnam v. Wise, 1 Hill, 234; 
Gould v. School District, 8 Minn., 431; Dixon v. Niccolls, 39 Ill., 372. One who flows 
the land of another by means of a mill dam, making annual compensation therefor, is to be 
deemed a tenant. Morrill v. Mackman, 24 Mich., 279. 

(2) The Julian calendar was used in England prior to 1752, the year beginning on the 25th 
of March. Owing to its inaccuracy and. inconvenience the Gregorian calendar, or new 
style of computing time, was introduced in that year by 24 George I., c. 23, which enacts 
that the first of January shall be the first day of the year, throws out eleven days in that 
year, and in other respects regulates the future computation of time. The Gregorian cal¬ 
endar is adopted in the United States, and in all Christian countries, except Russia. 

The year consists of three hundred and sixty-five days, and there are five hours, forty-eight 
minutes and forty-six seconds over in each year, which every fourth year makes another 
day. This day is added to February, giving that month twenty-nine days, and the year 
three hundred and 9ixty-six, and this fourth year is called the bi-sextile or leap year. 

When the word year is used in a statute, it is to be understood as meaning the whole 
twelve months according to the calendar unless the context shows a different intent. Cro. 
Jac., 166; Engleman v. State, 2 Ind., 90. That the period of time intended may be deter¬ 
mined from the intention of the parties as shown in the context, see Thornton v. Boyd, 25 
Miss., 598; Paris v. Hiram, 12 Mass., 262. 

At the common law a month was deemed a lunar month: Loring v. Hailing, 15 Johns., 
119; State v. Jacobs, 2 Harr., 548; Simpson v. Margitson, 11 Q. B., 23; Lacon v. Hooper, 
6 T. R., 224; Catesby’s Case, 6 Co., 61&. But now in England a month will be held to 
mean a calendar month, where such is the apparent intent of the parties. Regina v. Ckawion, 
IQ. B.,247; Hipwell v. Knight, 1 Y. and C., 401; Lang v. Gale, 1 M. ana S. 111. In the 
United States the rule of the common law is generally changed, and a month is declared to 
mean a calendar month. Hunt v. Holden, 2 Mass., 170; Avery v. Pixley, 4 Mass., 460; 
Churchill v. Merchants’ Bank, 19 Pick., 532; Commonwealth v. Chambre, 4 Dali., 144; 
Sheets v. Sclden, 2 Wall., 177; Mitchell v. Woodson, 37 Miss., 567; Bartol v. Calvert, 21 
Ala., 42: Sprague v. Norway, 31 Cal., 173. That the commercial law, or law merchant, 
regards a month as a calendar month in reference to negotiable instruments or mercantile 
contracts, see Leffingwell v. White, 1 Johns. Cas., 99; McMurchy v. Robinson, 10 Ohio, 
497; Thomas v. Shoemaker, 6 Watts and S., 179; Matter of Swinford, 6 Maul and S., 226; 
Jolly v. Young, 1 Esp., 186; see also Union Bank of Georgetown v. Forrest, 3. Crunch, C. 
C., 218; Williamson v. Farron, 1 Bailey L., 611; Grosvenorv. Magill, 37 Ill., 239. 

A day is either natural, consisting of twenty-four hour9, or artificial, embracing the time 
from the rising of the sun to the setting. The former is usually intended. Co Litt., 135 a.; 
2 Inst., 318; Palling v. People. 8 Barb., 384; Kane v.Commonwealth, 89 Pa. St., 522. As 
a general rule a day in legal contemplation is without fractions, bo that any part is for 
legal purposes a day: Arnold v. U. S., 9 Cranch, 104; Small v. McChesney, 3 Cow., 19; 

406 



Estates for Years, 


141 


Chap. 9.] 


I discharge the obligation if I pay it before twelve o’clock at night; after 
which the following day commences. But to return to estates for years. 

These estates were originally granted to mere farmers or husbandmen, who 
every year rendered sonic equivalent in money, provisions or other rent, to the 
lessors or landlords ; but, in order to encourage them to manure and cultivate 
the ground, they had a permanent interest granted them, not determinable at 
the will of the lord. And yet their possession was esteemed of so little conse¬ 
quence, that they were rather considered as the bailiffs or servants of the lord, 
who were to ^receive and account for the profits at a settled price, than r*^] 
as having any property of their own. And therefore they were not L 
allowed to have a freehold estate ; but their interest (such as it was) vested 
after their deaths in their executors, who were to make up the accounts of 
their testator with the lord, and his other creditors, and were entitled to the 


Clute v. Clute, 8 Den., 263; Rusk v. Van Benschoten, 1 How. Pr., 149; Jones v. Porter, 6 
id., 286; Pimlen v. Douglas, 11 id., 193; Blvdenburgk v. Cotheal, 4 N. Y., 418; Revill v. 
Claxon, 13 Bush, 658; Bruce v. Yogel, 36 Mo., 100; Mechanics’ Bank v. Gorman, 8 W. & 
S., 304; Duffy v. Ogden, 64 Pa. St., 240; Hendrickson's Appeal, 24 Pa. St., 363; Rockhill v. 
Hanna, 4 McLean, 554. But for the purpose of guarding against injustice, or determining 
actual priority of conflicting rights which have accrued on the same day, the truth and fact 
in point of time when any particular act was done or event happened may always be averred 
ana proved. Tufts v. Carradine, 3 La. Ann., 430; Lemon v. Staats, 1 Cow., 502; Follett v. 
Hall, 16 Ohio, 111; Matter of Richardson, 2. Story C. C., 571; Westbrook Manufacturing 
Co. v. Grant, GO Me., 88; Bigelow v. Willson, 1 Pick., 485; Grosvenor v. Magill, 37 Ill., 
239; Mur free’s Heirs v. Carmack, 4 Yerg., 270; Brainerd v. Bushnell, 11 Conn., 17; Smell’s 
Appeal, 24 Pa. St., 398; Ferris v. Ward. 9 111., 499; Haden v. Buddensick, 49 How. Pr., 
246; Cinciunali Bank v. Burkhardt, 100 U. S., 686; Symons v. Low, Style, 72; Chick v. 
Smith, 8 Dowl., 337; see also Matter of Wei man, 20 Vt., 653. 

In computing time from a date, or from the day of the date, or from a certain act or 
event, the day of the date or act is to be excluded, unless a different intent is manifested 
by the instrument or statute under which the question arises. Cornell v. Moulton, 3 Den., 
12; People v. N. Y. C. R. R, Co., 28 Barb., 284; Roehner v. Knickerbocker Life Ins. Co., 
63 N. Y., 160; Salt Springs Nat. Bank v. Burton, 58 N. Y., 430; Bigelow v. Wilson, 1 
Pick., 485; Seekonk v. Rehoboth, 8 Cush., 371; Millett v. Lemon, 113 Mass., 355; Bemis 
v. Leonard, 118 Mass., 502; Lang v. Philips, 27 Ala. 311; Goode v. Webb, 52 Ala., 452; 
Ammidown v. Woodman, 31 Me., 580; Avery v. Stewart, 2 Conn., 69; S. C., 7 Am., Dec. 
240, and note; Sallee v. Ireland, 9 Mich., 154; Warren v. Slade, 23 Mich., 1; Evert v. Fisk, 
44 Mich., 615; Wood v. Commonwealth, 11 Bush, 222. It lias been held in numerous 
cases, following Bellasis v. Hester, 1 Ld. Raym., 280, that where the computation is from 
an act done, the day on which such act is done, is to be included. Arnold v. U. S., 9 
Cranch, 120; Pearpoint v. Graham. 4 Wash., 232; LoriDg v. HolliDg, 15 JoLds., 120; 
Presbey v. Williams, 15 Mass., 193; Handley v. Cunningham, 12 Bush, 402. But this rule 
is rejected by later English cases. Lester v. Garland, 15 Yes., 248; Webb v. Fairmaner, 3 
M. and W., 473; and these cases are approved by the general current of modern authority: 
Commercial Bank v. Ives, 2 Hill, 356; People v. Whalen, 17 Wend., 33; Weck3 v. Hull, 

19 Conn., 376; Bemis v. Leonard, 118 Mass., 502, and other case9 cited supra. Brisben v. 
Wilson, 60 Pa. St., 452; Menges v. Frick, 73 Pa. St., 137. 

A week means a full week of seven days, and therefore if by statute or rule of court a 
notice is to be published for a certain number of weeks, the publication is not completed 
until the number of weeks has fully expired from the time of the first publication. Thus, 
if the publication is to be once in each week for six successive weeks, and the first publica¬ 
tion is on Tuesday, the publication is Dot completed without including Monday of the 
seventh week, which is the forty-second day, and whatever was to be done dependent on 
such publication could not be done earlier than Tuesday of that week. Bunce v. Reed, 16 
Barb., 347; Olcott v. Robinson, 20 id., 148; Savings Society v. Thompson, 32 Cal., 347; 
Bowman v. Wood, 41 Ill., 203; Fry v. Bidwell, 74 id., 381; Loughridge v. City of Hunt¬ 
ington, 56Ind., 253; Meredith v. Chancey, 59 id ., 466. 

Where the day of the performance of any judicial act falls on a dies non juridieus, the 
whole of the next day is allowed. Catherwood v. Shepard, 30 La Ann., Part I, 677; Nat. 
Bank v. Williams, 46 Mo., 17. So also where the day of performance of contracts other 
than instruments upon which days of grace are allowed, falls on Sunday. Salter v. Burt, 

20 Wend., 205; Stebbins v. Leowolf, 3 Cush., 137; Stryker v. Vanderbilt, 27 N. J., 
68; Barrett v. Allen, 10 Ohio, 426; Sands v. Lyon, 18 Conn., 18; Commercial Bank v. 
Yarnum, 49 N. Y., 269; Lindenmuller v. People, 33 Barb., 569. Where grace expires on 
Sunday a note is due on Saturday. 6 Wheat., 192; Kuntz v. Temple, 48 Mo., 75; Big. 
Bub and Notes, 2d ed., 90. 
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stock upon the farm. The lessee s estate might also, by the ancient law, be at 
anytime defeated by a common recovery suffered by the tenant of the* free¬ 
hold » (X) which annihilated all leases for years then subsisting, unless 
afterwards renewed by the recoverer, whose title was supposed superior to his 
by whom thoBe leases were granted. 

While estates for years were thus precarious, it is no wonder that they were 
usually very short, like our modern leases upon rack rent; and indeed we are 
told (<7) that by the ancient law no leases for more than forty years were 
allowable, because any longer possession (especially when given without any 
livery declaring the nature and duration of the estate) might tend to defeat 
the inheritance. Yet this law, if ever it existed, was soon antiquated; for we 
may observe in Madox’s collection of ancient instruments, some leases for 
years of a pretty early date, which considerably exceed that period: (4) and 
long terms, for three hundred years or a thousand, were certainly in use in the 
time of Edward III, (i) and probably of Edward I. (&) But certainly, when 
by the statute 21 Hen. VIII, c. 15, the termor (that is, he who is entitled to 
the term of years) was protected against these fictitious recoveries, and his 
interest rendered secure and permanent, long terms began to be more frequent 
than before; and were afterwards extensively introduced, being found ex¬ 
tremely convenient for family settlements and mortgages: continuing subject, 
1*143 -I however, to the same rules of succession, *and with the same inferiority 
1 J to freeholds, as when they were little better tnan ^nancies at the will 
of the landlord. 

Every estate which must expire at a period certain and prefixed, by what¬ 
ever words created, is an estate for years. And therefore this estate is fre¬ 
quently called a term, terminus , because its duration or continuance is bounded, 
limited, and determined: for every such estate must have a certain beginning 
and certain end. (J) But id certum est } quod certum reddi potest; therefore if 
a man make a lease to another, for so many years as J S shall name, it is a 
good lease for years; (m) for though it is at present uncertain, yet when J S 
hath named the years, it is then reduced to a certainty. If no day of com¬ 
mencement is named in the creation of this estate, it begins from the making, 
or delivery, of the lease, (n) A lease for so many years as J S shall live, is 
void from the beginning, (0) (3) for it is neither certain, nor can ever be re¬ 
duced to a certainty, during the continuance of the lease. And the same 
doctrine holds, if a parson make a lease of his glebe for so many years as he 
shall continue parson of Dale; for this is still more uncertain. But a lease for 
twenty or more years, if J S shall so long live, or if he should so long continue 
parson, is good : (p) for there is a certain period fixed, beyond which it can¬ 
not last; though it may determine sooner, on the death of J S or his ceasing 
to be parson there. 

We have before remarked, and endeavoured to assign the reason of, the 
inferiority in which the law places an estate for years, when compared with an 
estate for life, or an inheritance: observing, that an estate for life, even if it 

(/) Co. Litt. 46. (g ) Mirror, c. 2, % 27, Co. Litt. 45, 46. 

(ft.) Madox Formulare Anglican , n°. 239, fol. 140. Demise for eighty years, 21 Ric. n. . . . Ibid, a g . 
t45, fol. 146, for the like term, A. D. 1429. Ibid. n°. 149, for fifty years. 7 Edw. IV. 

(t) 32 Asm. pi. fl. Bro. Abr. t. mordauncestor , 42; spoliation , 6. (k) Stat. of mortmain, 7 Edw. I. 

(!) Co. Litt. 45. (m) 6 Rep. 35. (n) Co. Litt. 46. (o) Ibid. 45. (p) Ibid. 


(3) Our author means here, we apprehend, that the instrument, if in such form only as 
would be requisite to create an estate for years, is void, for a conveyance by feoffment in 
these terms might be good as an estate for the life of J S. 

A devise of lands to an executor for the payment of debts, creates an estate for year* 
under the maxim referred to in the text. 1 Cruise Dig., 223; and see Batchelder v. Dean, 
10 N. H., 265. A lease "for years,” without mentioning how many, is for two certain. 
Denn v. Cartwright, 4 East, 31. And a lease for seven years, or for fourteen years, is for 
seven years, and for fourteen as soon as the lessee shall so elect Doe v. Dixon, 9 East 4 15. 
As to tenancies from year to year, see note p. 147, post. 
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be pttr auter vie, is a freehold; but that an estate for a thousand years is only a 
chattel, and reckoned part of the personal estate, (y) ( 4 ) Hence it follows, 
that a lease for years may be made to commence in futuro, though a lease for 
life cannot. As, if I grant lands to Titius to hold from Michaelmas next for 
♦twenty years, this is good; but to hold from Michaelmas next for the 
term of his natural life, is void. For no estate of freehold can com- *- 1 

raenee in futuro; (5) because it cannot be created at common law without 
livery of seisin, or corporal possession of the land; and corporal possession 
cannot be given of an estate now, which is not to commence now, but here¬ 
after. (r) And, because no livery of seisin is necessary to a lease for years, 
such lessee is not said to be seised , or to have true legal seisin of the lands. 
Nor indeed does the bare lease vest any estate in the lessee; but only gives him 
a right of entry on the tenement, which right is called his interest in the term , 
or interesse termini: but when he has actually so entered, and thereby accepted 
the grant, the estate is then, and not before, vested in him, and he is possessed, 
not properly of the land, but of the term of years: (s) the possession or seisin 
of the land remaining still in him who hath the freehold. Thus the word, 
term , does not merely signify the time specified in the lease, but the estate also 
and interest that passes oy that lease; and therefore the term may expire, dur¬ 
ing the continuance of the time; as by surrender, forfeiture, and the like. For 
which reason, if I grant a lease to A for the term of three years, and after the 
expiration of the said term , to B for six years, and A surrenders or forfeits his 
lease at the end of one year, B’s interest shall immediately take effect: but if 
the remainder had been to B from and after the expiration of the said three 
years , or from and after the expiration of the said time, in this case B’s inter¬ 
est will not commence till the time is fully elapsed ; whatever may become of 
A’s term. ( t ) (6) 

(q) Co. Litt 4S. (r) 6 Rep. 94. («) Co. Litt. 40. (i) Ibid. 45. 


(4) See Matter of Gay, 5 Mass,, 419; Brewster v. Hill, 1 N. H., 350; Bisbee v. Hall, 8 Ohio, 

449; Dillingham v. Jenkins, 7 S. and M., 479; Spangler v. Stanler, 1 Md.^Ch. D „ ' The 

constitutions of New York and Michigan forbid leases of agricultural lands for a longer 
period than twelve years. 

(5) The context shows here that common law conveyances only are intended. By con¬ 
veyances under the statute of uses freeholds may be created to commence in futuro . 

(6) It is a general rule that one who is put in possession of premises by a lessor, as his 
tenant, shall not be allowed, while he retains such possession, to question his lessor's title 
In any suit brought by the latter to recover either the rent agreed upon, or the possession of 
the premises, or to enforce any of the stipulations or agreements contained in the lease. 
Gray v. Johnson, 14 N. EL, 414: Brown v. Dysinger, 1 Kawle, 408; Dezell v. Odell, 3 Hill, 
215; Hodges v. Shields, 18 B. Monr., 830; Coburn v. Palmer, 8 Cush., 124; Moore v. 
Beasley, 3 Ohio, 294; Caldwell v. Harris, 4 Humph., 24; Lee v. Payne, 4 Mich., 106, The 
tenant in such case is said to be estopped from disputing the landlord's title; and the rule of 
estoppel applies also to a sub-tenant, or any other person who may have been put in posses¬ 
sion by the tenant: Rogers v. Waller, 4 Hayw., 205; Phillips v. Rothwell, 4 Bibb, 33; 
and it applies in favor of any pne who may have become the assignee of the lessor. Funk’s 
Lessee v. Kincaid, 5 Md., 404. And any agreement of the tenant to attorn or pay rent to 
a third person, is so far void that the tenant himself may repudiate it. Byrne v. Beeson, 1 
Doug. Mich., 179. The estoppel, however, only continues during the term. Page v. 
Kinsman, 43 N. H., 331; Zeller's Lessee v. Eckert, 4 How., 289; Jackson v. Collins, 11 
Johns., 1; Duke v. Harper, 6 Ycrg., 230; Doe v. Reynolds, 27 Ala., 376. And if the 
lessor’s title has expired during the term, the tenant may avail himself of that fact, to resist 
the landlord’s demands. Camp v. Camp, 5 Conn., 291; Jackson v, Rowland, 6 Wend., 
666; Wild’s Lessee v. Serpell, 10 Gratt., 405; Tilgbman v. Little, 13 Ill., 241; Beall v, 
Davenport, 48 Oa., 165. He may show, also, that he has been evicted by legal proceedings, 
under a title paramount to that of the landlord, or that on demand of possession being 
made under such a title, he has yielded to it and surrendered possession, bimers v. Saltus, 
3 Denio, 217; Lewsford v. Turner, 5 J. J. Marsh., 104; Morse v. Goddard, 13 Mete., 177; 
Stewart v. Roderick, 4 W. and S., 188. But if he surrender to an adverse claim without 
legal proceedings, he takes upon himself the burden of proving that such adverse claim 
was a valid one. If a tenant buys in an outstanding title, he should nevertheless surrender 
possession: Hodges v. Shields, 18 B. Monr., 832; and afterwards he is in a position to assert 
his own title. Williams v. Garrison, 29 Ga., 503. If the tenant is evicted from part of 
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Tenant for term of years hath incident to and inseparable from his estate, 
unless by special agreement, the same estovers, which we formerly observed 
(u) that tenant for life was entitled to: that is to say, house-bote, fire-bote, 
plough-bote, and hay-bote; (w>) terms which have been already explained, (x) (7) 
P1451 *With regard to emblements, or the profits of lands sowed by tenant 
*- J for years, there is this difference between him and tenant for life; that 
where the term of tenant for years depends upon a certainty, as if he bolds 
from midsummer for ten years, and in the last year he sows a crop of corn, 
and it is not ripe and cut before midsummer, the end of his term, the landlord 
shall have it; for the tenant knew the expiration of his term, and there¬ 
fore it was his own folly to sow what he never could reap the profits of, (y) 
But where the lease for years depends upon an uncertainty: as, upon the 

(14) Page 128. (to) Co. Litt. 45. (x) Page 85. (y) Litt. § 00. 


the premises under paramount title, he is entitled to an abatement of rent in proportion: 
Lawrence v. French, 25 Wend., 443; Martin v. Martin, 7 Md., 375; but if he is disturbed 
in the possession of any part of the premises by the landlord, or if the conduct of the 
latter renders a reasonable enjoyment of tbe premises impracticable, the tenant may treat 
it as an eviction, and defeat the collection of rent. Dyett v. Pendleton, 8 Cow., 727; Lewis 
v. Payn, 4 Weud., 423; Wilson v. Smith, 5 Yerg., 379; Shumway v. Collins, 6 Gray, 227. 

If one in possession of lands accepts a lease from one claiming title, it is a disputed point 
whether the rule of estoppel applies to him so as to prevent his disputing the lessor’s title. 
The cases are collected in a note covering the whole subject in 13 Am. Dec., 68. 

That if one is induced by fraud, duress, or under mistake of facts as to the title no 
estoppel arises, see Miller v. McBrier, 14 Serg. and R., 382, and the note above referred to. 

(7) In general, where the lessee of premises has not exacted of the lessor any covenants 
respecting the condition of the premises, or the preservation or repair of the buildings, he 
takes them in the condition in which they are at the time, and he cannot oblige the landlord 
to put them in tenantable condition. Sutton v. Temple, 12 M. and W., 52; Hart v. 
Windsor, id., 63; Arden v. Pullen, 10 M. and W., 321; Foster v. Peyser, 9 Cush.. 242; 
Mumford v. Brown, 6 Cow., 475; Sheets v. Selden, 7 Wall., 423; Elliot v. Aiken, 45 N. H., 
30. And if the principal value of the premises consists of buildings, and after the term 
commences the buildings are accidentally destroyed, the tenant, in the absence of an 
express agreement to that effect, can neither compel the landlord to rebuild, nor can he 
-esist the payment of the rent agreed upon. Pindar v. Ainsley, cited, 1 T. R„ 312; Pollard 
v. Shaaffer, 1 Dali., 200; Hallett v. Wylie, 3 Johns., 44; Phillips v. Stevens, 16 Mass., 238. 
And equity can give no relief in such a case. Holtzapffel v. Baker, 18 Ves., 115. But the 
statutes of some states have made provision for such cases. If the premises leased consist 
of a single room only, and that is wholly destroyed, the right to further rent is gone. 
Graves v. Berdan, 29 Barb., 100, and 26 N. Y., 498. And see Winton v. Cornish, 5 Ohio, 
477. As to liability of landlord for leasing infected premises, see Minor v. Sharon, 112 
Mass., 477; S. C., 17 Am. Rep., 122 and notes. 

A tenant may assign his interest under the lease, or give sub-leases, if he has not 
covenanted in the lease not to do so; and a covenant not to ao the one will not preclude his 
doing the other. Robinson v. Perry, 21 Ga., 183; Coplaud v. Parker, 4 Mich., 660; 
Collins v. Hasbrouck, 56 N. Y., 157. As to what constitutes an assignment, and what a 
sub-letting, see 1 Washb. on Real Prop., 333. The transfer by the tenant of his entire 
interest in the term is an assignment, but if he makes a lease to another under which he 
will have any reversionary interest in the term, it is a sub-lctting. 

As regards private nuisances upon leased premises, it may be remarked that a landlord 
who has leased his premises in good condition and not covenanted to repair, is not respon¬ 
sible for injuries caused by a nuisance created during the tenancy. Bears v. Ambler, 9 
Penn. St., 193; Lowell v. Spaulding, 4 Cush., 277; Cooley on Torts, 609. A tenant for 
years—and the rule is the same as regards an alienee of lands—is not liable for the con¬ 
tinuance of a nuisance existing at the time of the transfer of the land to him, until notified 
thereof and requested to remove it. Penruddock’s Case, 5 Co., 102; Pierson v. Glean, 2 
N. J., 37; Johnson v. Lewis, 13 Conn., 303; Woodman v. Tufts, 9 N. H., 88; Nichols v. 
Boston, 98 Mass., 39; Dodge v. Stacy, 39 Vt., 559; Walter v. Commissioners, 35 Md., 385; 
Beavers v. Trimmer, 25 N. J., 97. Compare Caldwell v. Gale, 11 Mich., 77; Bonner v. 
Welborn, 7 Ga., 2D6. If, however, the tenant voluntarily continue the nuisance, it seems 
he may be held responsible to the party injured thereby. Morris B. and C, Co. v. Ryerson, 
27 N. J., 457; Crommelin v. Coxe, 30 Ala., 818. See Todd v. Flight, 9 C. B. (N. S.), 377; 
Swords v. Edgar, 59 N. Y., 28. , . _« . . , - 

If a tenant holds over after the expiration of his term, and is Dot treated by his landlord 
as tenant at sufferance, he holds by implication of law on the same terms which were 
specified in the lease. Schuyler v. Smith, 51 N. Y., 309. 
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death of the lessor, being himself only tenant for life, or being a husband seized 
in right of his wife; or if the term of years be determinable upon a life or lives; 
in all these cases the estate for years not being certainly to expire at a time 
foreknown, but merely by the act of God, the tenant, or his executors, shall 
have the emblements in the same manner that a tenant for life or his executors 
shall be entitled thereto, (z) Not so, if it determine by the act of the party 
himself: as if tenant for years does anything that amounts to a forfeiture: in 
which case the emblements shall go to the lessor and not to the lessee, who 
hath determined his estate by his own default, (a) 

IT- The second species of estates not freehold, are estates at will. An estate 
at will is where lands and tenements are let by one man to another, to have 
and to hold at the will of the lessor; and the tenant by force of this lease 
obtains possession. ( 5 ) Such tenant hath no certain indefeasible estate, nothing 
that can be assigned by him to any other; because the lessor may determine 
his will, and put him out whenever he pleases. But every estate at will, is at 
the will of both parties, landlord and tenant; so that either of them may 
determine his will, and quit his connections with the other at his own pleasure, 
(c) Yet this must be understood with some restriction. *For if the r* 14 g*i 
tenant at will sows his land, and the landlord, before the corn is ripe, *- 
or before it is reaped, puts him out, yet the tenant shall have the emblements, 
and free ingress, egress, and regress, to cut and carry away the profits. (<f) 
And this for the same reason upon which all the cases of emblements turn; 
viz., the point of uncertainty: since the tenant could not possibly know when 
his landlord would determine his will, and therefore could make no provision 
against it; and having sown the land, which is for the good of the public, 
upon a reasonable presumption, the law will not suffer him to be a loser by it. 
But it is otherwise, and upon reason equally good, where the tenant himself 
determines the will; for in this case the landlord 3 hall have the profits of the 
land, (e) 

What act does, or does not, amount to a determination of the will on either 
side, has formerly been matter of great debate in our courts. But it is now, I 
think, settled, that (besides the express determination of the lessor’s will, by 
declaring that the lessee shall hold no longer; which must either be made upon 
the land, {f) or notice must be given to the lessee) {g) (8) the exertion of any 
act of ownership by the lessor, as entering upon the premises and cutting tim¬ 
ber, (A) taking a distress for rent, and impounding it thereon, (&') or making a 
feoffment, or lease for years of the land, to commence immediately; (A) (9) 
any act of desertion by the lessee, as assigning his estate to another, or com¬ 
mitting waste, which is an act inconsistent with such a tenure, (l) (10) or, which 


fr) Co. LItt. 56. (a) Ibid. 65. (b) Litt. $ 68. (e) Co. Litt. 65. (d) Ibid. M. 

(t) Ibid. 55, (/) Ibid. (g ) 1 Ventr. 248. (A) Co. Litt. 55. 

fc) Ibid. 57. (k) 1 Rol. Abr. 860. 2 Lev. 88, (0 Co. Litt. 55. 


(8) As to the necessity of notice in order to determine an estate at will at the common 
law, see Ellis v. Paige, 2 Pick., 71, and note. Notice is generally provided for by statutes 
in the United States. If notice is given in any case, and possession is not surrendered in 
compliance with it, it will be deemed to be waived if the landlord shall afterwards accept 
rent for the premises for a period subsequent to the time specified in the notice for the sur¬ 
render; or shall do any other act inconsistent with an intention to insist upon the notice. 
Prindle v. Anderson, 19 Wend., 391; Collins v. Canty, 6 Cush., 415; Jackson v. Sheldon. 
6 Cow., 448. If tenancy is disclaimed, notice is unnecessary. Jackson v. French, 3 
Wend., 337. 

(9) See Benedict v. Morse, 10 Mete.. 223; Kelly v. Waite, 12 id.. 300; Curtis v. Galvin, 
1 Allen, 215: Howard v. Merriam, 5 Cush., 563. It is not strictly accurate to say that 
these acts determine or put an end to the estate, for in all cases where the other party is 
entitled to notice, they only do so at his election. If the landlord take possession of part of 
the premises, or commit waste thereon, this i3 a determination of the tenancy at the election 
of the tenant. Dickinson v. Goodspeed, 8 Cush., 119. 

(10) See Daniels v. Pond, 21 Pick., 367; Phillips v. Covert, 7 Johns., 1; Bates v. Austin. 
2 L K. Marsh., 270. 
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is instar omnium f the death or outlawry of either lessor or lessee: (m) puts an 
end to or determines the estate at will. 

The law is, however, careful that no sudden determination of the will by one 
party shall tend to the manifest and unforeseen prejudice of the other. This 
r* 147l appears in the case of ^emblements before mentioned; and, by a parity 
L J of reason, the lessee, after the determination of the lessor’s will, shall 
have reasonable ingress and egress to fetch away his goods and utensils, (rc) 
And if rent be payable quarterly or half-yearly, and the lessee determines 
the will, the rent shall be paid to the end of the current quarter or half-year, 
(o) And, upon the same principle, courts of law have of late years leaned as 
much as possible against construing demises, where no certain term is men¬ 
tioned, to be tenancies at will; but have rather held them to be tenancies from 
year to year so long as both parties please, especially where an annual rent is 
reserved: (11) in which case they will not suffer either party to determine the 
tenancy, even at the end of the year, without reasonable notice to the other, 
which is generally understood to be six months. ( p ) 

There is one species of estates at will that deserves a more particular regard 
than any other; and that is, an estate held by copy of court-roll: or, as we 
usually call it, a copyhold estate. This, as was before observed, ( q ) was in its 
original and foundation nothing better than a mere estate at will. But, the 
kindness and indulgence of successive lords of manors having permitted these 
estates to be enjoyed by the tenants and their heirs, according to particular 
customs established in their respective districts; therefore, though they still 
are held at the will of the lord, and so are in general expressed in the court- 
rolls to be, yet that will is qualified, restrained and limited, to be exerted 
according to the custom of the manor. This custom being suffered to grow 
up by the lord, is looked upon as the evidence and interpreter of his will; his 
will is no longer arbitrary and precarious; but fixed and ascertained by the 
custom to be the same and no other, that has time out of mind been exercised 
and declared by his ancestors. A copyhold tenant is therefore now full as 
4-Rl P ro P erl y a tenant by the custom as a tenant at will; the custom *having 
L -* arisen from a series of uniform wills. And, therefore, it is rightly 
observed by Calthorpe, (r) that u copyholders and customary tenants differ not 
so much in nature as in name; for although some be called copyholders, some 
customary, some tenants by the verge, some base tenants, some bond tenants, 

(rn) 5 Rep. 116. Co. Litt, 57, 62. (n) Litt. § 69. (o) Salk. 414. 1 Sid. 339. 

(p) This kind of lease was in use as long ago as the reign of Henry VTTI, when a half year's notice 
seems to have been required to determine it. (T. 13 Hen. VIII, 15, 16.) 

(q) Page 93. (r) On copyholds, 51, 54. 


(11) Estates at will are never regarded with favor, and by construction of law will be 
changed into estates from year to year whenever the circumstances are such that an inten¬ 
tion that they shall continue for at least a year can fairly be implied. This implication is 
generally a necessary one where an annual rent is reserved, and if, after the expiration of 
one year, the tenant is allowed to hold over, he will be regarded as in for another year, on 
the same terms as before. Conway v. Starkweather, 1 Denio, 113; Prindle v. Anderson, 19 
Wend., 391; Prickett v. Ritter, 16 Ill., 96; Williamson v. Paxton, 18 Grat., 475. But ths 
holding over must be for such time and under such circumstances that the consent of the 
landlord thereto may fairly be implied. Den v. Adams, 7 Halst., 99. And the tenant is 
then entitled, in the absence of statutory regulation, to a six months* notice to quit, the 
notice to terminate at the end of a year. 1 Washb. Real Prop., 382. If the rent is payable 
at periods less than a year, the tenant is in for the whole of one of such periods, and the 
same rule as to holding over for a period covered by the pay meat of rent, will afterwards 
apply as is above stated where the rent is annual. And the notice to quit must expire at 
the end of one of such periods. Hanchet v. Whitney, 1 Vt., 311; Prescott v. Elm, 7 
Cush., 346. 

A vendee put in possession of land by the vendor, under an executory contract of sale 
which is silent on the subject of possession, is a species of tenant at will. Dakin v. Allen, 
8 Cush., 33. But he is uuder no obligation to pay rent while not in default on his contract. 
Dwight v. Cutler, 3 Mich., 566; McNair v. Schwartz, 16 Ill., 24. Aud his possession may 
be terminated at any time without the notice which tenants at will, properly so called, are 
entitled to. 
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and some by one name and some by another, yet do they all agree in substance 
and kind of tenure; all the said lands are holden in one general kind, that is, 
by custom and continuance of time; and the diversity of their names doth not 
alter the nature of their tenure.” 

Almost every copyhold tenant being therefore thus tenant at the will of the 
lord according to the custom of the manor; which customs differ as much as 
the humour and temper of the respective ancient lords (from whence we may 
account for their great variety), such tenant, I say, may have, so far as the 
custom warrants, any other of the estates or quantities of interest, which we 
have hitherto considered, or may hereafter consider, and hold them united with 
this customary estate at will. A copyholder may, in many manors, be tenant 
in fee-simple, in fee-tail, for life, by the curtesy, in dower, for years, at suffer¬ 
ance, or on condition: subject however to be deprived of these estates upon 
the concurrence of those circumstances which the will of the lord, promulgated 
by immemorial custom, has declared to be a forfeiture, or absolute determina¬ 
tion of those interests; as in some manors the want of issue male, in others the 
cutting down timber, the non-payment of a fine, and the like. Yet none of 
these interests amount to a freehold; for the freehold of the whole manor 
abides always in the lord only, (5) who hath granted out the use and occupa¬ 
tion, but not the corporal seisin or true legal possession, of certain parcels 
thereof, to these his customary tenants at will. 

The reason of originally granting out this complicated kind of interest, so 
that the same man shall, with regard to the same land, be at one and the same 
time tenant in fee-*siinple, and also tenant at the lord’s will, seems to r* 14 Q-i 
have arisen from the nature of villenage tenure; in which a grant of L J 
any estate of freehold, or even for years absolutely, was an immediate enfran¬ 
chisement of the villein. (£) The lords therefore, though they were willing to 
enlarge the interest of their villeins, by granting them estates which might 
endure for their lives, or sometimes be descendible to their issue, yet not caring 
to manumit them entirely, might probably scruple to grant them any absolute 
freehold; and for that reason it seems to have been contrived, that a power of 
resumption at the will of the lord should be annexed to these grants, whereby 
the tenants were still kept in a state of villeinage, and no freehold at all was 
conveyed to them in their respective lands: and of course, as the freehold of all 
lands must necessarily rest and abide somewhere, the law supposed it still to 
continue and remain in the lord. Afterwards, when these villeins became 
modern copyholders, and had acquired by custom a sure and indefeasible estate 
in their lands, on performing their usual services, but yet continued to be 
styled in their admissions tenants at the will of the lord, the law still supposed 
it an absurdity to allow that such as were thus nominally tenants at will could 
have any freehold interest; and therefore continued and now continues to 
determine, that the freehold of lands so holden abides in the lord of the manor, 
and not in the tenant; for though he really holds to him and his heirs forever, 
yet he is also said to hold at another’s will. But with regard to certain other 
copyholders of free or privileged tenure, which are derived from the ancient 
tenants in villein-socage, (u) and are not said to hold at the will of the lord y but 
only according to the custom of the manor , there is no such absurdity in allow¬ 
ing them to be capable of enjoying a freehold interest: and therefore the law 
doth not suppose the freehold of such lands to rest in the lord of whom they 
are holden, but in the tenants themselves; (v) who are sometimes called cus~ 
tomary freeholders , being allowed to have a freehold interest , though not a 
freehold tenure . 

♦However, in common cases, copyhold estates are still ranked (for 
the reasons above-mentioned) among tenancies at will; though custom, L ■* 

(*) Litt 191. fl loft. 825. (f) Mlrr. c. 2. $ 28 Lift. S§ 204, 6, 6. («) See page 08, 

(v) Fits. Abr. tit. corone. 810, custom. 12 Bro. Abr. tit. custom, 22. 17; tenant per copie, 22. 0 Rep. 75, 
Co. Utfc Hi Oo» Oopyh. | 82. Cro. Oar. 320. 1 Roll. Abr. 064. 2 Ventr. 148. Oaxth. 43&. Lord Rayro. 
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which is th«^ life of the common law, has established a permanent property in 
the copyholders who were formerly nothing better than bondmen, equal to 
that or the lord himself, in the tenements holden of the manor; nay sometimes 
even superior; for we may now look upon a copyholder of inheritance, with a 
fine certain, to be little inferior to an absolute freeholder in point of interest, 
and in other respects, particularly in the clearness and security of his title, to 
be frequently in a better situation. 

III. An estate at sufferance ,, is where one comes into possession of land by 
lawful title, but keeps it afterwards without any title at all. As if a man takes 
a lease for a year, and after a year is expired continues to hold the premises 
without any fresh leave from the owner of the estate. Or if a man maketh a 
lease at will and dies, the estate at will is thereby determined: but if the 
tenant continueth possession, he is tenant at sufferance, {w) But no man can 
be tenant at sufferance against the king, to whom no laches , or neglect in not 
entering and ousting the tenant, is ever imputed by law; but his tenant, so 
holding over, is considered as an absolute intruder, (a) But, in the case of a 
subject, this estate may be destroyed whenever the true owner shall make an 
actual entry on the lands and oust the tenant: for, before entry, he cannot 
maintain an action of trespass against the tenant by sufferance, as he might 
against a stranger: (y) and the reason is, because the tenant being once in by 
a lawful title, the law (which presumes no wrong in any man) will suppose 
him to continue upon a title equally lawful; unless the owner of the land, by 
some public and avowed act, such as entry is, will declare his continuance to 
be tortious, or, in common language, wrongful. (12) 

r * 1511 *Thus stands the law with regard to tenants by sufferance, and land- 
*■ J lords are obliged in these cases to make formal entries upon their 
lands, (2) and recover possession by the legal process of ejectment; (13) and at 
the utmost, by the common law, the tenant was bound to account for the 
profits of the land so by him detained. (14) But now, by statute 4 Geo. II, c. 28, 
in case any tenant for life or years, or other person claiming under or by col¬ 
lusion with such tenant, shall wilfully hold over after the determination of the 
term, and demand made and notice in writing given by him, to whom the 
remainder or reversion of the premises shall belong, for delivering the posses¬ 
sion thereof; such person, so holding over or keeping the other out of posses¬ 
sion, shall pay for the time he detains the lands, at the rate of double their 
yearly value . And, by statute 11 Geo. II, c. 19, in case any tenant, having 
power to determine his lease, shall give notice of his intention to quit the 
premises, and shall not deliver up the possession at the time contained in such 
notice, he shall thenceforth pay double the former rent , for such time as he 
continues in possession. These statutes have almost put an end to the practice 
of tenancy by sufferance, unless with the tacit consent of the owner of the 
tenement. (15) 


( 10 ) Oo. Lifct. 67. 


(a) Ibid. 


(; V ) Ibid. 


(*) 5 Mod. 881 


(12) Jackson v. Parkhurst, 5 Johns., 128; Rising y. Stannard, 17 Mass., 282. After 
entry made, the owner may maintain trespass against the tenant: Dorrell v. Johnson, 17 
Pick., 263; unless the statute requires notice to terminate the tenancy, in which case the 
tenant will not be liable to trespass before such notice. 

(13) If a tenant, whether for a terra, from year to year or at will, hold over and do not 
quit on request, the landlord, if he can obtain peaceable possession, may lawfully so do 
without resort to legal proceedings. See Jones v. Chapman, 2 Exch., 803; Harvey v. 
Brydges, 14 M. & W., 437; Davis v. Burrell, .10 C. B., 821; Pollen v. Brewer, 7 C. B. 

(N. S.), 371. a 

(14) Where the tenancy, by the statute, is to be determined by notice, the tenant holding 
over after notice is liable to pay rent. Hogsett v. Ellis, 17 Mich., 351. 

(15) Still more summary remedies are given by recent statutes. Some of the American 
statutes entitle a tenant at sufferance to notice before proceedings are taken to dispossess 
him. It is not quite clear what these mean, but it is assumed that the mere holding over 
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CHAPTER X. 

OF ESTATES UPON CONDITION. 

Besides the several divisions of estates, in point of interest, which we have 
considered in the three preceding chapters, there is also another species still 
remaining which is called an estate upon condition ; being such whose exist¬ 
ence depends upon the happening or not happening of some unceitain event, 
whereby the estate may be either originally created, or enlarged, or finally 
defeated, (a) And these conditional estates I have chosen to reserve till last, 
because they are indeed more properly qualifications of other estates, than a 
distinct species of themselves; seeing that any quantity of interest, a fee, a 
freehold, or a term of years, may depend upon these provisional restrictions. 
Estates, then, upon condition thus understood, are of two sorts: 1. Estates 
upon condition implied: 2. Estates upon condition expressed: under which 
last may be included, 3. Estates held in vadio, gage, ov pledge: 4 . Estates 
by statute merchant , or statute staple: 5. Estates held by elegit. 

I. Estates upon condition implied in law, are where a grant of an estate has 
a condition annexed to it inseparably, from its essence and constitution, 
although no condition be expressed in words. As if a grant be made to a man 
of an office, generally, without adding other words; the law tacitly annexes 
hereto a secret condition that the grantee shall duly execute his office, (6) on 
breach of which condition *it is lawful for the grantor, or his heirs, r* 15g i 
to oust him and grant it to another person, (c) For an office, either L J 
.public or private may be forfeited by mis-user or non-user, both of which are 
breaches of this implied condition. 1 . By mis-user , or abuse; as if a judge 
takes a bribe, or a park-keeper kills deer without authority. 2. By non-user , 
or neglect; which in public offices, that concern the administration of justice, 
or the commonwealth, is of itself a direct and immediate cause of forfeiture; 
but non-user of a private office is no cause of forfeiture, unless some special 
damage is proved to be occasioned thereby, (c?) For in the one case delay 
must necessarily be occasioned in the affairs of the public, which require a 
constant attention: but, private offices not requiring so regular and unremitted 
a service, the temporary neglect of them is not necessarily productive of mis¬ 
chief : upon which account some special loss must be proved, in order to vacate 
these. Franchises also, being regal privileges in the hands of a subject, are 
held to be granted on the same condition of making a proper use of them; 
and therefore they may be lost and forfeited, like offices, either by abuse or 
by neglect. ( e ) (1) 

(a) Co. Litt. 201. (6) Litt. $ 878. (c) Ibid, f 879. (rf) Co. Lltt. 2S3. («) 9 Rep. BO. 


does not entitle the occupant to notice, unless the holding is continued under circumstances 
from which an implication of assent on the part of the owner can arise. See Rowan v. 
Lytle, 11 Wend., 616; Livingston v. Tanner, 12 Barb., 481, and 14 N. Y., 64; Allen v. Car¬ 
penter. 15 Mich., 25. 

(1) The grant of a franchise to be a corporation is always upon the implied condition that 
the grantees shall act uj) to the end or design for which they are incorporated, and any mis¬ 
user of the corporate privileges will render them liable to forfeiture as for condition broken. 
Ang. and A. on Corn., § 774-776; People v. Bank of Niagara, 6 Cow., 196; Lehigh Bridge 
Co. v. Lehigh Coal Co., 4 Rawle, 9; McIntyre School v. Zanesville Canal Co., 9 Ohio, 203; 
People v. River Raisin and Lake Erie R. K. Co., 12 Mich., 389. So corporate franchises 
may be lost by non-user; but what length of non-user shall be requisite for that purpose 
must depend very much upon the circumstances and the character of the franchise and 
consequent interest the public may have in its exercise. See State v. Commercial Bank, 10 
Ohio, 535; People v. Bank of Pontiac, 12 Mich., 637; Matter of Jackson Marine Ins. Co., 4 
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Upon the same principle proceed all the forfeitures which are given by law 
of life estates and others; for any acts done by the tenant himself, that are in¬ 
compatible with the estate which he holds. As if tenants for life or years 
enfeoff a stranger in fee-simple: this is, by the common law, a forfeiture of 
their several estates ; being a breach of the condition which the law annexes 
thereto, viz.: that they shall not attempt to create a greater estate than they 
themselves are entitled to. ( f ) So if any tenants for years, for life, or in fee, 
commit a felony; the king or other lord of the fee is entitled to have their 
tenements, because their estate is determined by the breach of the condition, 
“ that they shall not commit felony,” which the law tacitly annexes to every 
feudal donation. 

r*154l estate on condition expressed in the grant itself is where an 

L J estate is granted, either in fee-simple or otherwise , with an express 
qualification annexed, whereby the estate granted shall either commence, be 
enlarged or be defeated, upon performance or breach of such qualification or 
condition, (g) (2) These conditions are therefore either precedent or subse¬ 
quent . (3) Precedent are such as must happen or be performed before the es¬ 
tate can vest or be enlarged: subsequent are such, by the failure or non-per¬ 
formance of which an estate already vested may be defeated. (4) Thus, if an 
estate for life be limited to A upon his marriage with B, the marriage is a pre- 

*</) Co. Litt. 215. (g ) Ibid. 201. 


Sandf. Ch. 559; Ward v. Sea Ins. Co., 7 Paige, 294; Briggs v. Pfenniman, 8 Cow., 387; 
Bradt v. Benedict, 17 N. Y., 93. The state alone can take advantage of a breach of the 
condition, and it must be done by a proceeding instituted directly for that purpose, and not 
in any collateral or incidental proceeding. Commonwealth v. Union Ins. Co., 5Mass., 230; 
Enfield Toll Bridge Co. v. Connecticut R. R. Co., 7 Conn., 46; The Banks v. Poitiaux, 3 
Rand., 136; Crump v. U. 8. Mining Co., 7 Gratt., 352; Planters' Bank v. Bank of Alexan¬ 
dria, 10 Gill and J., 346; Myers v. Manhattan Bank, 20 Ohio, 283; Bank of Gallipolis v. 
Trimble, 6 B. Monr., 599; Smith v. Mississippi R. R. Co., 6 8. and M., 179; Cahill v. Kala¬ 
mazoo M. Ins. Co., 2 Doug. Mich., 141; Vermont and R. R. Co. v. Vermont Central R. R. 
Co., 34 Vt., 57; State v. Mississippi R. R. Co., 20 Ark., 495; John v. Farmers and Mechanics' 
Bank, 2 Blackf., 367; Brookville T. Co. v. McCarty, 8 Ind., 393; Wood v. Coosa, &c., R. R. 
Co., 32 Ga., 273. And the state may waive the broken condition as an individual might. 
Ang. and A. on Corp., § 777. As to what shall be deemed a waiver, see Commercial Bank 
v. State, 6 S. and M., 622; State v. Bank of Charleston, 2 McMullan, 439; People v. King¬ 
ston T. Co., 23 Wend., 193; People v. Phoenix Bank, 24 id., 431; People v. Bank of Pontiac, 
12 Mich., 527. 

(2) Conditions are more often met with in leases than in any other legal instrument. It 
is customary to provide for the re-entry of the lessor on failure by the lessee to pay rent as 
it falls due, or to perform other obligations assumed by the tenancy, such as the making of 
repairs, causing tenements to be insured, &c. Lands are sometimes sold on condition that 
payment be made or other acts performed at a time and in a manner specified: Brannan 
v. Mesick, 10 Cal., 108; but this is unusual. The more customary method, when the 
transaction is not immediately closed, is to give an executory contract of sale. By this the 
vendor promises to sell and convey, provided the vendee makes payment as by the contract 
he undertakes to do. By such a contract the estate is not conveyed subject to a condition 
subsequent; but the bargainor agrees to convey when payment is made; and if he neglects 
or refuses, the vendee will be compelled to resort to a suit in equity for specific perform¬ 
ance. The law inclines against conditions, and will not discover one in ambiguous lan¬ 
guage: Moore v. Pitts, 53 N. Y., 85. The grant of land fora specified use, containing no 
condition for re-entry, is to be considered an absolute conveyance. Packard v. Ames, 16 
Gray, 327; see United States v. Segui, 10 Pet., 306; United States v. Rodman, 15 Pet., 130. 
It would be otherwise if the grant were for so long as the land should be occupied for the use 
indicated. Stanley v. Colt, 5 Wail., 119. As to the construction of conditions, see Emer¬ 
son v. Simpson, 43 N. H., 475; Fuller v. Arms, 45 Vt., 400. 

(3) Infancy does not excuse the non-performance of conditions: Bertie v. Lord Falkland, 

2 Freem., 221; nor coverture: Garrett v, Scouten, 3 Denio, 334. 

(4) There are no technical words to distinguish conditions precedent and subsequent, but 
whether they be the one or the other is matter of construction, and depends upon the in¬ 
tention of the party creating the estate. 4 Kent, 125; Rogan v. Walker, 1 Wia., 555; Bur¬ 
nett ▼. Strong! 26 Miss., 116; Finlay v. King's Lessee, 8 Pet., 346; Taylor ▼. Mason, 9 
Wheal, 825; Ward v. New England Screw Co., 1 GliJX., 555; Hotham v. East India Co^ 

1 T. R, 638, 645. 
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cedent condition, and till that happens no estate is vested in A. (h) Or, if a 
mau grant to his lessee for years, that upon payment of a hundred marks 
within the term he shall have the fee, this also is a condition precedent, and 
the fee-simple passeth not till the hundred marks be paid, (i) But if a man 
grauts an estate in fee-simple, reserving to himself and his heirs a certain rent; 
and that if such rent bo not paid at the times limited, it shall be lawful for 
him and his heirs to re-enter, and avoid the estate: in this case the grantee 
and his heirs have an estate upon condition subsequent, which is defeasible if 
the condition be not strictly performed, (k) (5) To this class may also be re¬ 
ferred all base fees and fee-simples conditional at the common law. (/) Thus 
an estate to a man and his heirs, tenants of the manor of Dale , is an estate on 
condition that he and his heirs continue tenants of that manor. And so, if a 
personal annuity be granted at this day to a man and the heirs of his body, as 
this is no tenement within the statute of Westminster the second, it remains 
as at common law, a fee-simple on condition that the grantee has heirs of his 
body. Upon the same principle depend all the determinable estates of free¬ 
hold, which we mentioned in the eighth chapter: as durante viduitate, &c.; 
these are estates upon condition that the grantees do not marry, and the like. 

And, on the breach of any of these ^subsequent conditions, by the r*.. 
failure of these contingencies; by the grantee’s not continuing tenant 
of the manor of Dale, by not having heirs of his body, or by not continuing 
sole; the estates which were respectively vested in each grantee are wholly de¬ 
termined and void. (6) 

A distinction is however, made between a condition in deed and & limitation, 
which Littleton ( m ) denominates also a condition in law . For when an estate 
is so expressly confined and limited by the words of its creation, that it cannot 
endure for any longer time than till the contingency happens upon which the 
estate is to fail, this is denominated a limitation: as when land is granted to a 
man so long as he is parson of Dale, or while he continues unmarried, or until 
out of the rents and profits he shall have made 500/., and the like, (n) In 
such case the estate determines as soon as the contingency happens (when he 
ceases to be parson, marries a wife, or has received the 500/.) and the next 
subsequent estate, which depends upon such determination, becomes immedi¬ 
ately vested, without any act to be done by him who is next in expectancy. 
But when an estate is, strictly speaking, upon condition in deed (as if granted 
expressly upon condition to be void upon the payment of 40/. by the grantor, 
or ao that the grantee continues unmarried, or provided he goes to York, &c.), 
(o) the law permits it to endure beyond the time when such contingency hap- 

\h) Show. Pari. Gas. 83, Ac. (i) Co. Lltt. 217. (fc) Lltt. $ 828. (1) 8©e pages 109, 110, 111. 

(m) % 880. 1. Inst. 234. (n) 10 Rep. 41. (o) Ibid . 42. 


(5) Van Rensselaer v. Ball, 19 N. Y., 100. Bo a condition in a conveyance of land to a 
child that the grantee shall support the grantor in a particular manner. Willard v. Henry, 
3 N. H., 120. But the condition must be something substantial; if it be merely nominal, 
as to pay an ear of Indian corn for a grant of land for the first ten years if lawfully de¬ 
manded, a failure to perform will be no ground of forfeiture. People v. Society, &c.* 1 
Paine, C. C., 652; King’s Chapel v. Pelham, 9 Mass., 501. And in any case a mere stipu¬ 
lation in a deed that the grantee shall dt> or abstain from doing a particular act is not to be 
regarded as a condition; the law presuming that the grantor relied upon the personal re¬ 
sponsibility of the grantee instead of any security which a condition would afford The 
construction is therefore always against conditions where the language will admit of it, and 
the grantee will have the benefit of all doubts. Merrifleld v. Cobleigh, 4 Cush., 178 And 
if held to be conditions, they will be strictly construed. A grant, upon condition that the 
land shall be used for a raceway, is not forfeited if it is used for that purpose, because of 
being used for other purposes also. McKelway v. Seymour, 5 Dutch., 321. And a con¬ 
dition that a grantee shall maintain a fence, not naming his heirs or assigns, will not be 
broken by the neglect of his heirs after his death to maintain it. Emerson v. Simpson, 43 
N. H., 475; see Gadberry v. Sheppard, 27 Mis9., 203; Bradstreetv. Clark, 21 Pick., 389; 
Mead v. Ballard, 7 Wal., 290. 

(6) As to conditions in restraint of marriage, see Book I, p. 433, n. 
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pens, unless the grantor or his heirs or assigns take advantage of the breach of 
the condition, and make either an entry or a claim in order to avoid the estate. 
( V ) CO Yet > though strict words of condition be used in the creation of the 
estate, if on breach of the condition the estate be limited over to a third per¬ 
son, and does not immediately revert to the grantor or his representatives (as 
if an estate be granted by A to B, on condition that within two years B inter¬ 
marry with C, and on failure thereof then to D and his heirs), this the law 
r*i 56 i construes to be a limitation and not a ^condition: (q) because if it 
*• J were a condition, then, upon the breach thereof, only A or his repre¬ 
sentatives could avoid the estate by entry, and so D’s remainder might be de¬ 
feated by their neglecting to enter; but, when it is a limitation, the estate of 
B determines, and that of D commences, and he may enter on the lands the in¬ 
stant that the failure happens. So also, if a man by his will devises land to 
his heir at law, on condition that he pays a sum of money, and for non-pay¬ 
ment devises it over, this shall be considered as a limitation; otherwise no ad¬ 
vantage could be taken of the non-payment, for none but the heir himself 
could have entered for a breach of the condition, (r) 

In all these instances, of limitations or conditions subsequent, it is to b® 
observed, that so long as the condition, either express or implied, either in 
deed or in law, remains unbroken, the grantee may have an estate of freehold, 
provided the estate upon which such condition is annexed be in itself of a free¬ 
hold nature; as if the original grant express either an estate of inheritance, or 
for life; or no estate at all, which is constructively an estate for life. For, 
the breach of these conditions being contingent and uncertain, this uncertainty 
preserves the freehold, ( 5 ) because the estate is capable to last forever, or at 
least for the life of the tenant, supposing the condition to remain unbroken. 
But where the estate is at the utmost a chattel interest, which must determine 
at a time certain, and may determine sooner (as a grant for ninety-nine years, 
provided A, B and C, or the survivor of them, shall so long live), this still con¬ 
tinues a mere chattel, and is not, by such its uncertainty, ranked among estates 
of freehold. 

These express conditions, if they be impossible at the time of their creation, 
or afterwards become impossible by the act of God or the act of the feoffor 
himself, (8) or if they be contrary to law or repugnant to the nature of the 
estate, are void. In any of which cases, if they be conditions subsequent, that 

(p) Co. Litt. S 347. Stat. 82 Hen. VIII, c. 84. (q) 1 Vent. 202. 

(r) Cro. Eiiz. 206. 1 Boll. Abr. 41L (#) Oo. Litt. 42. 


(7) The material distinction between a condition and a limitation is, that a condition does 
not defeat the estate, though it be broken, until entry by the grantor or his heirs, while a 
limitation actually determines the estate without any act or ceremony whatsoever. 4 Kent, 
426 427; Proprietors, <fcc., v. Grant, 3 Gray, 142; Tallman v. Snow, 35 Me., 342; Lockyer 
v. Savage, 2 Strange, 947; 1 Washb. Real Prop., 457, 458. The right to make entry for 
breach of condition is not assignable separate from any reversion in the land to which tha 
condition relates. Nicoll v. N. Y. and E. R. R. Co., 12 N. Y., 121.. 

The person entitled to make entry for breach of condition may waive the right to do so, 
and will be regarded as having done so by any act inconsistent with an intent to rely upon 
the forfeiture. As where a leasehold estate ha9 become forfeited for non-payment of rent, 
and the lessor accepts from the tenant rent which has accrued subsequent to the breach. 
See Chalker v. Chalker, 1 Conn., 79; Coon v. Brickett, 2 N. H., 163; Jackson v. Allen, 3 
Cow., 220; Gray v. Blanchard, 8 Pick., 284; Sharon Iron Co. v. Erie, 41 Penn. St., 849. 

(8) See Merrill v. Emery, 10 Pick., 507. Or by the course of public events, as where a 
grant is made on condition that certain settlements be made upon it, and a change of juris¬ 
diction, of the disturbed state of the country renders it impracticable. U. S. v. Arredondo, 
6 Pet., 691; Fremont v. U. S., 17 How., 560; U. S. v. Reading, 18 How., 1. And so 
where a condition is designed for the benefit of a third person, who by his own act render* 
performance impossible. Jones v. Doe, 1 Scam., 276; see Jones v. Walker, 13 B. Monr., 
163; Jones v. C. & O. R. R. Co., 14 W. Va., 514. See further as to the discharge of con¬ 
ditions, Hunt v. Beeson, 18 Ind., 380; Merrill v. Emeiy, 10 Pick., 507; Jones v. Doe, 1 
Scam., 276; Anglesear. Churchwardens, 6 Q. B. t 107. 

418 


Estates in Mortgage. 


157 


Chap. 10.] 


•is, to bo performed after the estate is vested, the estate shall beoome 
absolute in the tenant. As, if a feoffment be made to a man in fee- 1 * 

simple, on condition that unless he goes to Rome in twenty-four hours; or 
unless he marries with Jane S. by such a day (within which time the woman 
dies, or the feoffor marries her himself); or unless he kills another; or in case 
he alienes in fee: that then and in any of such cases the estate shall be vacated 
and determine; here the condition is void, and the estate made absolute in the 
feoffee. For he hath by the grant the estate vested in him, which shall not be 
defeated afterwards by a condition either impossible, illegal or repugnant. (/) 
(9) But if the condition be precedent , or to be performed before the estate 
vests, as a grant to a man that, if he kills another or goes to Rome in a day, 
he shall have an estate in fee; here, the void condition being precedent, the 
estate which depends thereon is also void, and the grantee shall take nothing 
by the grant: for he hath-no estate until the condition be performed. ( u ) 

There are some estates defeasible upon condition subsequent, that require » 
more peculiar notice. Such are, 

III. Estates held in vadio , ‘in gage , or pledge; which are of two kinds, 
vivum vadium, or living pledge; and mortuum vadium , dead pledge, or morU 
gage . 

Vtvum vadium , or living pledge, is when a man borrows a sum (suppose 
200 /.) of another; and grants him an estate, as of 20/. per annum , to hold till 
the rents and profits shall repay the sum so borrowed. This is an estate con¬ 
ditioned to be void, as soon as such sum is raised. And in this case the land 

(0 Co. Litt. 206. (u) Ibid. 


(9) A condition in general restraint of alienation, either by the grantee himself or on legal 
proceedings against him, is void in a conveyance in fee, as repugnant to the estate con¬ 
veyed. Blackstone Bank v. Davis, 21 Pick., 42; Taylor v. Sutton, 15 Geo., 103; Schemer- 
horn v. Negus, 1 Denio, 448; DePeyster v. Michael, 6 N. Y., 467; Doebler’s Appeal, 64 
Penn. St., 1; Mandlebaum v. McDonell, 29 Mich., 78. And a condition that indirectly 
would operate as a restraint is void. Newkerk v. Newkerk, 2 Caines, 345. But limited 
restraints may be valid: Stewart v. Brady, 3 Bush, 623; Stewart v. Barrow, 7 Bush, 368; 
McWilliams v. Nisley, 2 Serg. & R., 513; but they will be strictly construed. Calkins ▼. 
Smith, 41 Mich., 409; Page v. Palmer, 48 N. H. f 385; Hoyt v. Kimball, 49 N. H., 327. 
But in leases conditions against assignment or sub-letting are not infrequent and not obnox¬ 
ious to any rule or principle of law. 

A condition ia total restraint of the use of the thing granted Is void. Craig v. Wells, 11 
N. Y., 315. But there may he a valid condition against allowing the granted premises to 
be put to an unlawful use, or to any use that would be* prejudicial to interests of the grantoi 
in the neighborhood: as, for example, the sale of intoxicating drinks. Cowell v. Spring* 
Co., 3 Col., 82; S. G, 100 U. S. Rep., 55; Plumb v. Tubbs, 41 N. Y., 442; O’Brien v. 
Wetherill, 14 Kan., 616; Collins Manuf. Co. v. Marcy, 25 Conn., 242; Stines v. Dorman, 
25 Ohio St., 580. See Atlantic Dock Co. v. Leavitt, 64 N. Y., 35; Gillis v. Bailey, 21 
N. H., 149; Gray v. Blanchard, 8 Pick., 284; Wheeler v. Earle, 5 Cush., 31. For other 
valid conditions, see the following: That a school-house shall not be erected on the prem¬ 
ises: Warner y. Bennett, 31 Conn., 468; that the windows shall not be placed on a certain 
side of a building: Gray v. Blanchard, 8 Pick., 284; that no building other than a dwelling 
house shall be erected on the land conveyed: Dorr v. Harrahan, 101 Mass., 631. See also 
Indianapolis R. W. Co. v. Hood, 66 Ind., 580; Hunt v. Wright, 47 N. H., 396; Nicoll v. 
Erie R R Co., 12 N. Y., 121. 

A condition that land granted for axhurch and a school shall bb used only for a church 
i void for repugnancy. Canal Bridge Co. v. Methodist Society, 13 Met., 335. If the act 
of the law renders performance impossible, the party is excused. Anglesea v. Church 
Wardens, 6 Q. B., 107. 

That equity will not assist in enforcing conditions by forfeiture, see Smith v. Jewett, 40 
N. H., 530; Livingston v. Thompkins, 4 Johns. Ch., 415; Wing v. Railey, 14 Mich., 83. 
That equity will relieve against forfeitures on compensation being made, see Hagar v. 
Buck, 44 Vt., 285. That courts of equity have no jurisdiction to enforce forfeitures, sea 
Fitzhugh v. Maxwell, 34 Mich., 138: Warner v. Bennett, 31 Conn., 468. That equity does 
not favor forfeitures: Palmer v. Ford, 70 Ill., 309; Orr v. Zimmerman, 63 Mo., 72. 

As to the time within which conditions must be performed when it is not specified, see 
Hayden v. Stoughton, 6 Pick., 528; Allen v. Howe, 105 Mass., 241: Finlay ▼. King's 
Lessee, 8 Pet., 346c 
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or pledge is eaid to be living; it subsists, and survives the debt; and immedi¬ 
ately on the discharge of that, results back to the borrower, (w) But mortuum 
vadium, a dead pledge, or mortgage (which is much more common than the 
other), is where a man borrows of another a specific sum ( e . g., 200/,) 

r* 158 l * and S rants him an ©state in fee, on condition that if he, the mort- 
L J gagor, shall repay the mortgagee the said sum of 200/. on a certain day 
mentioned in the deed, then the mortgagor may re-enter on the estate so 
granted in pledge; or, as is now the more usual way, then the mortgagee 
shall re-convey the estate to the mortgagor: in this case, the land, which is so 
put in pledge, is by law, in case of non-payment at the time limited, forever 
dead and gone from the mortgagor; and the mortgagee’s estate in the lands is 
then no longer conditional, but absolute. But, so long as it continues con¬ 
ditional, that is, between the time of lending the money, and the time allotted 
for payment, the mortgagee is called tenant in mortgage, (a) But as it was 
formerly a doubt, (y) whether, by taking such estate in fee, it did not become 
liable to the wife’s dower,* and other incumbrances, of the mortgagee (though 
that doubt has been long ago overruled by our courts of equity), (z) it there¬ 
fore became usual to grant only a long term of years by way of mortgage; 
with condition to be void on repayment of the mortgage-money; which course 
has been since pretty generally continued, principally because on the death of 
the mortgagee such term becomes vested in his personal representatives, who 
alone are entitled in equity to receive the money lent, of whatever nature the 
mortgage may happen to be. (10) 

As soon as the estate is created, the mortgagee may immediately enter on 
the lands; but is liable to be dispossessed, upon performance of the condition 
by payment of the mortgage-money at the day limited. And therefore the 
usual way is to agree that the mortgagor shall hold the land till the day 
assigned for payment; when, in case of failure, whereby the estate becomes 

(w) Ibid. 205. (x) Litt. § 832. (y) Ibid . S 357. Cro. Car. 19L (z) Hardr. 466. 


(10) The two essential parts to a mortgage are, the conveyance and the defeasance. These 
are usually embraced in the same instrument, which is executed by the mortgagor alone, 
and conveys the land at the same time that it specifies the condition on which the convey¬ 
ance shall be defeated. But sometimes they are executed separately, in which case the 
mortgagor executes the conveyance, and the mortgagee executes and delivers to the mort¬ 
gagor an instrument of defeasance. A deed absolute in form without any written defeas¬ 
ance is nevertheless a mortgage if given to secure a pre-existing debt; and resort may be had 
to the surrounding circumstances to determine whether that was the real purpose or not. 
And in some of the states it is held that a parol agreement cotemporaneous with the giving 
of a deed may be shown in order to establish that a deed was to be a mortgage only. See 
authorities collected in Emerson v. Atwater, 7 Mich., 12. And see Hodges v. Ins. Co., & 
N. Y., 410; Despard v. Walbridge, 15 id 374. 

The vendor of real estate who has not been fully paid the purchase money has a lien upon 
the land for the payment, in the absence of any express contract on the subject, unless he 
has received security for the payment, or the circumstances are such as to preclude the idea 
that the parties expected such a lien to exist. White v. Williams, 1 Paige, 502; Sears v. 
Smith, 2 Mich., 243; Chilton v. Braiden's Admr., 2 Black, 458; Tobey v. McAlister, 9 Wis., 
463; Neil v. Kinney, 11 Ohio St., 58; Boos. v. Ewing, 17 Ohio, 500; Manly v. Slason, 
21 Vt., 271; Lusk v. Hopper, 3 Bush, 179; Piedmont, etc., Co. v. Green, 3 W. Va., 54; 
Boynton v. Champlin, 42 Ill., 57. This lien continues so long as the land remains in the 
hands of the purchaser, and would also follow it in the hands of one who received a con¬ 
veyance with knowledge of the lien or without consideration. See Mackreth v. Symmons, 
15 Ves., 329, and notes thereto in 1 Lead. Cas. in Equity. The lien is enforced in equity 
as an equitable mortgage. 

In Jones on the LaW of Mortgages, it is stated that the vendor’s lien exists in Alabama, 
Arkansas, California, Colorado, District of Columbia, Florida, Illinois, Indiana, Iowa, Ken¬ 
tucky, Maryland, Michigan, Minnesota, Missouri, Mississippi, New Jersey, New York, 
Ohio, Oregon, Tennesee. Texas, Wisconsin; that it is not adopted in Connecticut or Rhode 
Island; that it is abolished in Georgia, Vermont, Virginia and West Virginia—in the latter 
two states unless expressly reserved on the face of conveyance; that it is denied in Kansas, 
Maine, Massachusetts, North Carolina, Pennsylvania and South Carolina; and its existence 
questioned in New Hampshire. 
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absolute, the mortgagee may enter upon it and take possession, without any 
possibility at law of being afterwards evicted by the mortgagor, to whom the 
land is now forever deaa. But here again the courts of equity interpose; 
and though a mortgage be thus forfeited and the ^estate absolutely r*^-. 
vested in the mortgagee at the common law, yet they will consider the J 

real value of the tenements compared with the sum borrowed. And, if the 
estate be of greater value than the sum lent thereon, they will allow the mort¬ 
gagor at any reasonable time to recall or redeem his estate; (11) paying to the 
mortgagee his principal, interest, and expenses: for otherwise, in strictness 
of law, an estate worth 1000/. might be forfeited for non-payment of 100/. or 
a less sum. This reasonable advantage, allowed to mortgagors, is called the 
equity of redemption : and this enables a mortgagor to call on the mortgagee, 
who has possession of his estate, to deliver it back and account for the rents 
and profits received, on payment of his whole debt and interest; thereby 
turning the mortuum into a kind of vivum vadium . But, on the other hand, 
the mortgagee may either compel the sale of the estate, in order to get 
the whole of his money immediately; or else call upon the mortgagor to 
redeem his estate presently, or in default thereof, to be forever foreclosed from 
redeeming the same; that is, to lose his equity of redemption without pos¬ 
sibility of recall. (12) And also, in some cases of fraudulent mortgages, (a) 
the fraudulent mortgagor forfeits all equity of redemption whatsoever. It is 
not however usual for mortgagees to take possession of the mortgaged estate, 
unless where the security is precarious, or small; or where the mortgagor neg- 

(a) Stat. 4 and 6 W. & M. c. 18. 


(11) The general rule now is, that the mortgagor, or any person in privity with him, may 
redeem at any time before the expiration of a period which would give an adverse occu¬ 
pant of land a title by possession. This period i9 twenty years when not otherwise fixed 
by statute. But if at any time the mortgagee has recognized the mortgage as a mere pledge 
or lien, and the mortgagor as having a right to redeem, this recognition fixes a new period 
from which to compute the twenty years for redemption. The parties interested in the 
equity of redemption will therefore not be cut off by the lapse of time until the expiration 
of the statutory period after the debt has fallen due, and after the time when the mortgagee, 
if in possession, has admitted or recognized the right. If the mortgagee has not gone into 
possession, no lapse of time will bar the right of redemption, for the reason that there is no 
practical denial of it 

(12) Besides the conveyance and defeasance, there is also in the mortgages commonly 
given in the United States a third part, called the power of sale, which is an authority given 
by the mortgagor to the mortgagee to sell the land for the satisfaction of his debt, rendering 
the surplus moneys, if any, to the mortgagor. Where the mortgage contains this power of 
eale, the following modes of foreclosure may exist: 

1. The mortgagee may dispossess the mortgagor and any one who has come into posses¬ 
sion under him since the giving of the mortgage, and apply the rents and profits of the 
premises to the satisfaction of his debt. But the right to possession before an actual fore¬ 
closure of the mortgage by legal proceedings is now taken away by statute in some of the 
states. See Waring v. Smyth, 2 Barb. Ch., 119; Caruthers v. Humphrey, 12 Mich., 270. 

2. The mortgagee may sell under his power of sale. The proceedings on such sale are 
regulated by statute, and it is generally required to be at public auction after advertisement 
in some newspaper, and to be made by the mortgagee or by some public officer. The statute 
must be followed in all its substantial requisites, or the purchaser would only become 
assignee of the mortgage. 

3. The mortgagee may file hU bill in equity and obtain decree that the mortgagor redeem 
within some time fixed by the court, or be foreclosed. But generally the court, instead of 
making such decree—which is called a decree of strict foreclosure —will order the premises 
sold to satisfy the mortgage and costs. 

4. The possession of the mortgagee in any case may ripen into an absolute title if con¬ 
tinued for twenty years without any application of rents and profits upon the mortgage, or 
any recognition of the right of the mortgagor to redeem. 

And the mortgagee, Instead of resorting to a foreclosure, has a right to pursue any per¬ 
sonal remedy against the mortgagor, if the latter is bound by bona or otherwise for the 
mortgage debt. 

The foreclosure under the power of sale is now regulated in England by statute, and six 
months’ notice to the mortgagor is required. 
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leots even ti e payment of interest: when the mortgagee is frequently obliged 
to bring an ejectment, (13) and take the land into his own hands in the nature 
of a pledge, or the pignus of the Roman law: whereas, while it remains in the 
hands of the mortgagor, it more resembles their hypotheca , which was, where 
the possession of the thing pledged remained with the debtor. (£) But by 
statute 7 Geo. II, c. 20, after payment or tender by the mortgagor of principal, 
interest, and costs, the mortgagee can maintain no ejectment; but may be 
compelled to re-assign his securities. In Glanvil’s time, when the universal 
r* 160 l met ^od conveyance was by livery of seisin *or corporal tradition 
L J of the lands, no gage or pledge of lands was good unless possession 
was also delivered to the creditor; “si non sequaiur ipsius vadii traditio , curia 
domini regis hujusmodi privatas conventiones tueri non solet /” for which the 
reason given is, to prevent subsequent and fraudulent pledges of the same 
land’ “ cum in tali casu possit eadem res pluribus aliis creditoribus turn prizes 
turn posterius invadiari . (c) And the frauds which have arisen since the ex¬ 
change of these public and notorious conveyances for more private and secret 
bargains, have well evinced the wisdom of our ancient law. 

IV. A fourth species of estates, defeasible on condition subsequent, are 
those held by statute merchant , and statute staple / which are very nearly re¬ 
lated to the vivum vadium before mentioned, or estate held till the profits 
thereof shall discharge a debt liquidated or ascertained. For both the statute 
merchant and statute staple are securities for money; the one entered into be¬ 
fore the chief magistrate of some trading town, pursuant to the statute 13 
Edw. I, de mercatoribics , and thence called a statute merchant; the other pur¬ 
suant to the statute 27 Edw. Ill, c. 9, before the mayor of the staple, that is 
to say, the grand mart for the principal commodities or manufactures of the 
kingdom, formerly held by act of parliament in certain trading towns, (<f) 
from whence this security is called a statute staple. They are both, I say, 
securities for debts acknowledged to be due; and originally permitted only 
among traders, for the benefit of commerce; whereby not only the body of the 
debtor may be imprisoned, and his goods seized in satisfaction of the debt, but 

(ft) Pig nor i3 appellatione earn proprie rem contineri dicimus % quee simul etiam traditur , creditori. 
At earn, quee sine traditione nuda conventione tenetur, proprie hypothecs appellatione contineri did- 
mus. Inst. 1. 4, t. 6, $ 7. 

(o) l. 10, c. 8. (d) Bee Book I, c. 8. 


(13) In some of the United States the right of the mortgagee to recover possession of the 
mortgaged premises before foreclosure is taken away by express statute. Where this has 
not been done, the right remains, and the mortgagee in possession must be understood as 
occupying for the purpose of making the rents and profits available in the satisfaction of 
his debt. The mortgagor may call him to account in equity by a bill to redeem, or the 
mortgagee, notwithstanding his possession, may foreclose. If a tenant of the mortgagor is 
in possession under a lease given before the mortgage, the mortgagee cannot deprive him 
of possession during the life of the lease, if conditions are observed, but he may require 
payment of the rent to himself. On the other hand a lease made subsequent to the mort¬ 
gage is subject to it, and of course to the mortgagee’s right to take possession. ^ 

Where there are several mortgages on the same estate they in general are liens in order 
of time; but as the first mortgage by the English law is regarded as the legal title, a subse¬ 
quent mortgagee who has taken an incumbrance in good faith is held entitled to buy in the 
first incumbrance and tack his own to it, thereby advancing it and giving it priority over 
any intermediate mortgage, of the existence of which he had no knowledge when his own 
was taken. Thi 9 doctrine of tacking mortgages does not prevail in the United States. 4 
Kent, 176, Here a system of registry exists under which the records of a public office in 
the county or town in which the lands lie are supposed to give full information of the grants 
or liens affecting a title, and any one who has a deed or mortgage which he fails to put on 
record in this office, is liable to have his rights cut off by a subsequent deed or mortgage 
from the same grantor, provided the grantee therein receives the same in good faith ana for 
valuable consideration paid, and gets it duly recorded. But such second grantee will not 
be protected if he actually knew of the existence of the first conveyance at the time of re¬ 
ceiving his own, or if he was notified thereof. But a notice afterwards and before his con¬ 
veyance is recorded will not defeat his priority if he succeeds in getting his conveyance 
upon record first. 1 Washb. Real Prop., 586, 537; 4 Kent, 178. 
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also his lamia may be delivered to the creditor, till out of the rents and profits 
of them the debt may be satisfied; and, during such time as the creditor bo 
holds the lands, he is tenant by statute merchant or statute staple. There is 
also a similar security, the recognizance in the nature of a statute staple, 
acknowledged before either of the chief justices, or (out of term) before their 
substitutes, the mayor of the staple at Westminster and the recorder of Lon¬ 
don; whereby the benefit of this mercantile transaction is extended to all the 
king’s subjects in general, by virtue of the statute 23 Hen. VIII, c. 6 amended 
by 8 Geo. I, c. 25, which directs such recognizances to be enrolled and certified 
into chancery. But these by the Statute of Frauds, 29 Car. II, c. 3, are only 
binding upon the lands in the hands of bona fide purchasers, from the day of 
their enrolment, which is ordered to be marked on the record. 

V. Another similar conditional estate, created by operation of law, for 
security and satisfaction of debts, is called, an *estate by elegit . What 
an elegit is, and why so called, will be explained in the third part of J 
these Commentaries. At present I need only mention that it is the name of a 
writ, founded on the statute (c) of Westm. 2, by which, after a plaintiff has 
obtained judgment for his debt at law, the sherin gives him possession of one- 
half of the defendant’s lands and tenements, to be occupied and enjoyed until 
his debt aud damages are fully paid: and during the time he so holds them, he 
is called tenant by elegit . It is easy to observe, that this is also a mere con¬ 
ditional estate, defeasible as soon as the debt is levied. But it is remarkable 
that the feudal restraints of alienating lands, and charging them with the debts 
of the owner, were softened much earlier and much more effectually for the 
benefit of trade and commerce, than for any other consideration. Before the 
statute of quia emptores , (/) it is generally thought that the proprietor of 
lands was enabled to alienate no more than a moiety of them: the statute 
therefore of Westm. 2, permits only so much of them to be affected by the 
process of law, as a man was capable of alienating by his own deed. But by 
the statute de mercatoribus (passed in the same year) (^) the whole of a man’s 
lands was liable to be pledged in a statute merchant, for a debt contracted in 
trade; though only half of them was liable to be taken in execution for any 
other debt of the owner. (14) 

I shall conclude what I had to remark of these estates, by statute merchant, 
statute staple, and elegit , with the observation of Sir Edward Coke. (A) “ These 
tenants have uncertain interests in lands and tenements, and yet they have but 
chatiels and no freeholds;” (which makes them an exception to the general 
rule) “ because though they may hold an estate of inheritance, or for life, ut 
liberum tenementicm y until their debt be paid; yet it shall go to their execu¬ 
tors: for ut is similitudinary; and though to recover their estates, they shall 
have the same remedy (by assize) as a tenant of the freehold shall have, (i) yet 
it is but the ^similitude of a freehold, and nullum simile est idem” 

This indeed only proves them to be chattel interests, because they go to L J 
the executors, which is inconsistent with the nature of a freehold; but it does 
not assign the reason why these estates, in contradistinction to other uncertain 
interests, shall vest in the executors of the tenant and not the heir; which is 
probably owing to this: that, being a security and remedy provided for per¬ 
sonal debts due to the deceased, to which debts the executor is entitled, the 
law has therefore thus directed their succession; as judging it reasonable from 
a principle of natural equity, that the security and remedy should be vested 
in those to whom the debts if recovered would belong. For upon the same 


t 


«) 1* Edw. ], c. 18. (/) 18 Edwrl. L (g) 18 Edwd. L ( h ) 1 Inst., 42, 48. 

i) The words of the BtAtute de mercatoribus are, “ puisse porter bref de novele disseisin*, auxi eioum 


db frank tenements 


(14) The remedy by elegit has been greatly enlarged by recent statutes, which will be re¬ 
ferred to hereafter. 
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principle, if lands be devised to a man’s executor, until out of their profits the 
debts due from the testator be discharged, this interest in the lands shall be a 
chattel interest, and on the death of such executor shall go to his executors; 
(A) because they, being liable to pay the origmal testator’s debts, so far as his 
assets will extend, are in reason entitled to possess that fund out of which hs 
has directed them to be paid. 


CHAPTER XI. 

» 

OF ESTATES IN POSSESSION, REMAINDER, AND 

REVERSION. 

Hitherto we have considered estates solely with regard to their duration, ©r 
the quantity of interest which the owners have therein. We are now to con¬ 
sider them in another view; with regard to the time of their enjoyment , when 
the actual pernancy of the profits (that is, the taking, perception, or receipt, of 
the rents and other advantages arising therefrom) begins. Estates therefore with 
respect to this consideration, may either be in possession , or in expectancy: 
and of expectancies there are two sorts; one created by the act of the parties, 
called a remainder; the other by act of law, and called a reversion, (1) 

I. Of estates in possession (which are sometimes called estates executed, 
whereby a present interest passes to and resides in the tenant, not depending 
on any subsequent circumstance or contingency, as in the case of estates ex¬ 
ecutory,) there is little or nothing peculiar to be observed. All the estates w# 
have hitherto spoken of are of this kind; for, in laying down general rules, 
we usually apply them to such estates as are then actually in the tenant’s pos¬ 
session. But the doctrine of estates in expectancy contains some of the nicest 
and most abstruse learning in the English law. These will therefor© require a 
minute discussion, and demand some degree of attention. 

IL An estate then in remainder may be defined to be an estate limited to 
r*ifU"l e ^ ect an< ^ enjoyed after another estate is determined.(2) *As 

^ -I if a man seised in fee-simple granteth lands to A for twenty years, 
and, after the determination of the said terra, then to B and his heirs forever: 
here A is tenant for years, remainder to B in fee. In the first place, an estate 
for years is created or carved out of the fee, and given to A; and the residue 
or remainder of it is given to B. But both these interests are in fact only 
one estate; the present term of years and the remainder afterwards, when 

( k ) Co. Litt. 42. 


(1) An estate in possession exists where the owner is entitled to immediate possession; am 
estate in expectancy is where the right to possession is postponed to a future period. 

A remainder is a future estate, to take effect in possession on the determination of a pre¬ 
cedent estate which is created by the same instrument. It is a vested remainder when 
there is a person in being who would have an immediate right of possession upon the ceas¬ 
ing of the precedent estate. It is a contingent remainder if the person to whom, or the 
event upon which it is limited, is uncertain. 

A reversion is the residue of an estate left in the grantor, or in the heirs of a testator 
and to which he or they will succed in possession on the determination of a particular es¬ 
tate granted or devised by him. 

(2) The law regarding remainders has been much changed by statutes in some of th* 
American states, and without attempting to point out the changes specifically, the reader U 
referred to the 57th Lecture of Chancellor Kent, and to 2 Washb. on Real Property, 254. 
The author last named gives references to the statutes of the several states. 
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added together, being equal only to one estate in fee. (a) They are indeed 
different "parts, but they constitute only one whole; they are carved out of 
one and the same inheritance; they are both created, and may both subsist, 
together; the one in possession, the other in expectancy. So if land be granted 
to^A for twenty years, and after the determination of the said term to B for 
life; and after" the determination of B’s estate for life, it be limited to C and 
his heirs forever; this makes A tenant for years, with remainder to B for life, 
remainder over to C in fee. Now here the estate of inheritance undergoes a 
di vision into three portions; there is first A’s estate for years carved out of it; 
and after that B’s estate for life; and then the whole that remains is limited 
to C and his heirs. And here also the first estate, and both the remainders, 
for life and in fee, are one estate only; being nothing but parts or portions of 
one entire inheritance; and if there were a hundred remainders, it would still 
be the same thing; upon a principle grounded in mathematical truth, that all 
the parts are equal, and no more than equal, to the whole. And hence also it 
is easy to collect, that no remainder can be limited after the grant of an estate 
in fee-simple: (£) because a fee-simple is the highest and largest estate 
that a subject is capable of enjoying; and he that is tenant in fee hath in him 
the whole of the estate; a remainder therefore, which is only a portion or re¬ 
siduary part, of the estate, cannot be reserved after the whole is disposed of. 
A particular estate, with all *the remainders expectant thereon, is only r* 165 -i 
one fee-simple: as 40 /. is part of 100/. and 60 /. is the remainder of it: * 

wherefore after a fee-simple once vested, there can no more be a remainder 
limited thereon, than, after the whole 100/. is appropriated, there can be any 
residue subsisting. 

Thus much being premised, we shall be the better enabled to comprehend 
the rules that are laid down by law to be observed in the creation of remain¬ 
ders, and the reasons upon which those rules are founded. 

1 . And, first, there must necessarily be some particular estate precedent to 
the estate in remainder. (c) As, an estate for years to A, remainder to B for 
life; or, an estate for life to A, remainder to B in tail. This precedent estate 
is called the particular estate, as being only a small part, or particula, of the 
inheritance; the residue or remainder of which is granted over to another. 
The necessity of creating this preceding particular estate, in order to make a 
good remainder, arises from this plain reason: that remainder is a relative ex¬ 
pression, and implies that some part of the thing is previously disposed of; for 
where the whole is conveyed at once, there cannot possibly exist a remainder; 
but the interest granted, whatever it be, will be an estate in possession. 

An estate created to commence at a distant period of time, without any in¬ 
tervening estate, is therefore properly no remainder; it is the whole of the gift, 
and not a residuary part. And such future estates can only be made of chat¬ 
tel interests; which were considered in the light of mere contracts by the 
ancient law, ((f) to be .executed either now or hereafter, as the contracting 
parties should agree; but an estate of freehold must be created to commence 
immediately. For it is an ancient rule of the common law, that an estate of 
freehold cannot be created to commence in futuro / but it ought to take effect 
presently either in possession or remainder; (?) because at ^common 
law no freehold in lands could pass without livery of seisin; which J 

must operate either immediately, or not at all. It would therefore be contra¬ 
dictory, if an estate, which is not to commence till hereafter, could be granted 
by a conveyance which imports an immediate possession. Therefore, though 
a lease to A for seven years, to commence from next Michaelmas, is good; yet 
a conveyance to B of lands, to hold to him and his heirs forever from the end 
of three years next ensuing, is void. ( 3 ) So that when it is intended to grant 


a) Co. Lltt. 143. 

e) Co. Litt. 49. Plowd. 25. 


(6) Plowd. 29. Vaugh. 269. 

(d) Raym. 151. (e) 5 Rep. 94. 


(3) This doctrine, however, does not apply to conveyances having operation under the 
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an estate of freehold, whereof the enjoyment shall be deferred till a future 
time, it is necessary to create a previous particular estate, which may subsist 
till that period of time is completed; and for the grantor to deliver immediate 
possession of the land to the tenant of this particular estate, which is construed 
to be giving possession to him in remainder, since his estate and that of the 
particular tenant are one and the same estate in law. As, where one leases to 
A for three years, with remainder to B in fee, and makes livery of seisin to A; 
hereby the livery of the freehold is immediately created, and vested in B, dur¬ 
ing the continuance of A’s term of years. The whole estate passes at once 
from the grantor to the grantees, and the remainder-man is seised of his re¬ 
mainder at the same time that the termor is possessed of his term. The en¬ 
joyment of it must indeed be deferred till hereafter; but it is to all intents 
and purposes an estate commencing in presently though to be occupied and 
enjoyed in futuro . 

As no remainder can be created without such a precedent particular estate, 
therefore the particular estate is said to support the remainder. But a lease 
at will is not held to be such a particular estate as will support a remainder 
over, (f) For an estate at will is of a nature so slender and precarious that 
it is not looked upon as a portion of the inheritance; and a portion must first 
be taken out of it, in order to constitute a remainder. Besides, if it be a free¬ 
hold remainder, livery of seisin must be given at the time of its creation; and 
the entI 7 the g ran tor to do this determines the estate at will *in the 
l J yery instant in which it is made: ( g ) or if the remainder be a chattel 
interest, though perhaps the deed of creation might operate as a future con¬ 
tract, if the tenant for years be a party to it, yet it is void by way of remain¬ 
der: for it is a separate, independent contract, distinct from the precedent 
estate at will; and every remainder must be part of one and the same estate, 
out of which the preceding particular estate is taken. (A) And hence it is 
generally true, that if the particular estate is void in its creation, or by any 
means is defeated afterwards, the remainder supported thereby shall be de¬ 
feated also: (i) ( 4 ) as where the particular estate is an estate for the life of a 
person not in esse ; (k) or an estate for life upon condition, on breach of which 
condition the grantor enters and avoids the estate; ( l ) in either of these cases 
the remainder over is void. 

2 . A second rule to be observed is this; that the remainder must commence 
or pass out of the grantor at the time of the creation of the particular estate. 
{m) As, where there is an estate to A for life, with remainder to B in fee: 
here B’s remainder in fee passes from the grantor at the same time that seisin 
is delivered to A of his life estate in possession. And it is this which induces 
the necessity at common law of livery of seisin being made on the particular 
estate, whenever a freehold remainder is created. For, if it be limited even 
on an estate for years, it is necessary that the lessee for years should have 
livery of seisin, in order to convey the freehold from and out of the grantor, 
otherwise the remainder is void. ( n ) Not that the livery is necessary to 
strengthen the estate for years; but, as livery of the land is requisite to con¬ 
vey the freehold, and yet cannot be given to him in remainder without infring¬ 
ing the possession of the lessee for years, therefore the law allows such livery, 
made to the tenant of the particular estate, to relate and inure to him in 
remainder, as both are but one estate in law. (o) 


) 8 Rep. 75. 
) 1 Jon. 58. 


(p) Dyer, 18. (h) Raym. 161. (0 Oo. Lltt. 200. (k) 2 Roll. Abr. 415. 

(m) Litt. $ 671. PlowdL 25. («) Litt. f 60. (o) Co. Litt. 49. 


statute of uses; such as bargain and sale, covenant to stand seized, &c., under which the 
use, until the time limited, will result to the bargainor and his heirs. And by statute in 
many of the American states the rule as stated in the text is abolished or essentially modi¬ 
fied. See 2 Washb. Real Prop., 264. # 0 . 

(4) It is provided otherwise by statute in several of the United States. 2 Washb. Real 

Prop., 266. 
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+ 3 . A third rule respecting remainders is this: that the remainder r+^gi 
must vest in the grantee during the continuance of the particular L J 
estate, or eo instanti that it determines, (jt?) ( 5 ) As, if A be tenant for life, 
remainder to B in tail: here B’s remainder is vested in him, at the creation of 
the particular estate to A for life: or if A and B be tenants for their joint 
lives, remainder to the survivor in fee; here, though during their joint lives, 
the remainder is vested in neither, yet on the death of either of them, the 
remainder vests instantly in the survivor: wherefore both these are good 
remainders. But, if an estate be limited to A for life, remainder to the eldest 
son of B in tail, and A dies before B hath any son; here the remainder will 
be void, for it did not vest in any one during the continuance, nor at the 
determination, of the particular estate: and even supposing that B should 
afterwards have a son, he shall not take by this remainder; for as it did not 
vest at or before the end of the particular estate, it never can vest at all, but 
is gone forever. ( q ) And this depends upon the principle before laid down, 
that the precedent particular estate, and the remainder, are one estate in law; 
they must therefore subsist and be in esse at one and the same instant of time, 
either during the continuance of the first estate, or at the very instant when 
that determines, so that no other estate can possibly come between them. For 
there can be no intervening estate between the particular estate and the 
remainder supported thoreby: (r) the thing supported must fall to the ground, 
if once its support be severed from it. (6) 

It is upon these rules, but principally the last, that the doctrine of contingent 
remainders depends. For remainders are either vested or contingent . Vested 
remainders (or remainders executed , whereby a present interest passes to the 
party, though to be enjoyed in futuro) are where the estate is invariably fixed, 
to remain to a determinate person, after the ^particular estate is spent, 

As if A be tenant for twenty years, remainder to B in fee; here B’s is -* 

a vested remainder, which nothing can defeat or set aside. 

Contingent or executorg remainders (whereby no present interest passes) are 
where the estate in remainder is limited to take effect, either to a dubious and 
uncertain person, or upon a dubious and uncertain event; so that the particular 
estate may chance to be determined, and the remainder never take effect, (s) ( 7 ) 
First, they may be limited to a dubious and uncertain person. As if A be 
tenant for life, with remainder to B’s eldest son (then unborn) in tail; this is 
a contingent remainder, for it is uncertain whether B will have a son or no; 
but the instant that a son is born, the remainder is no longer contingent, but 
vested. Though, if A had died before the contingency happened, that is, 
before B’s son was born, the remainder would have been absolutely gone; for 

( p) Plowd. 25. 1 Rep. 66. {q) 1 Rep. 138. (r) 8 Rep. 21. (*) Ibid. 20. 


(5) ThU rule is also changed by statute in some of the states. See 4 Kent, 246. 

(6) By the feudal law, if there was at any time no tenant to the freehold, the lord might 
immediately enter, and all limitations of the estate dependent on the tenancy were at an 
end. The principle was that the freehold could never be in abeyance; there must always 
be some one charged with the feudal obligations in respect to it, and to answer the precipe 
of others. It was therefore necessary that the freehold remainder should vest during the 
existence of the preceding freehold or instantaneously on its termination. But if the con¬ 
tingent remainder were only a chattel interest, the freehold not passing out of the grantor, 
the feudal reasons had no application, and the remainder would be good. And by statute 
in some of the United States freehold remainders are allowed to be limited on estates for 
years in some cases. 

(7) Mr. Fearne defines a contingent remainder as a remainder limited so as to depend on 
an event or condition which may never happen or be performed, or which may not happen 
or be performed till after the determination of the preceding estate; for if the pieeeding 
estate (unless it be a term) determine before such event or condition happens, the remainder 
will never take effect. Fearne Cont. Rem., 3. 

It i9 not the uncertainty of emoyment in future, but the uncertainty of the right to that 
enjoyment which marks the difference between a vested and contingent interest. 4 Kent. 
300; 2 Washb. Real Prop., 242. 
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the particular estate was determined before the remainder could vest. Nay, 
by the strict rule of law, if A were tenant for life, remainder to his own eldest 
son in tail, and A died without issue born, but leaving his wife ensehit, or big 
with child, and after his death a posthumous son was born, this son could not 
take the land by virtue of this remainder; for the particular estate determined 
before there was any person in esse , in whom the remainder could vest. (£) 
But, to remedy this hardship, it is enacted by statute 10 and 11 Wm. Ill, c. 
16 , that posthumous children shall be capable of taking in remainder, in the 
same manner as if they had been born in their father’s lifetime: that is, the 
remainder is allowed to vest in them, while yet in their mother’s womb. (w) (8) 

This species of contingent remainders to a person not in being, must how¬ 
ever be limited to some one, that may by common possibility, or potentia pro - 
pinqua y be in esse at or before any particular estate determines, (w) As if an 
r*l 70 l estate * ma( le 1 ° A for life, remainder to the heirs of B; now, if A 
** J dies before B, the remainder is at an end; for during B’s life he has no 
heir, nemo est hceres viventis: but if B dies first, the remainder then immedi¬ 
ately vests in his heir, who will be entitled to the land on the death of A. 
This is a good contingent remainder, for the possibility of B’s dying before 
A is potentia propinqua y and therefore allowed in law. (a;) But a remainder 
to the right heirs of B (if there be no such person as B in esse) y is void, (y) 
For here there must two contingencies happen; first, that such a person as B 
shall be born; and, secondly, that he shall also die during the continuance of 
the particular estate; which make it potentia remoti$$ima y a most improbable 
possibility. A remainder to a man’s eldest son, who hath none (we have seen) 
is good, for by common possibility he may have one; but if it be limited in 
particular to his son John, or Richard, it is bad, if he have no son of that 
name; for it is too remote a possibility that he should not only have a son, but 
a son of that particular name, (z) A limitation of a remainder to a bastard 
before it is born, is not good: (a) for though the law allows the possibility of 
having bastards, it presumes it to be a very remote and improbable contin¬ 
gency. (9) Thus may a remainder be contingent, on account of the uncer¬ 
tainty of the person who is to take it. 

A remainder may also be contingent, where the person to whom it is limited 
is fixed and certain, but the event upon which it is to take effect is vague and 
uncertain. As, where land is given to A for life, and in case B survives him, 
then with the remainder to B in fee; here B is a certain person, but the re¬ 
mainder to him is a contingent remainder, depending upon a dubious event, 
the uncertainty of his surviving A. During the joint lives of A and B it is 
contingent; and if B dies first, it can never vest in his heirs, but is forever 
gone; but if A dies first, the remainder to B becomes vested. 

T* * -i *Contingent remainders of either kind, if they amount to a freehold, 
L *1 cannot be limited on an estate for years y or any other particular estate, 
less than a freehold. Thus if land be granted to A for ten years, with re¬ 
mainder in fee to the right heirs of B, this remainder is void; (J) but if 
granted to A for life , with like remainder, it is good. For, unless the free¬ 
hold passes out of the grantor at the time when the remainder is created, such 
freehold remainder is void: it cannot pass out of him, without vesting some¬ 
where; and in the case of a contingent remainder it must vest in the particu- 


$ 


Salk. 228. 4 Mod.1282. (u) See Book L p. 130. (u>) 2 Rep. 61. (x) Co. Litt. 378. 

) Hob. 33. ( z ) 6 Rep. 51. (a) Cro. Eliz. 609. (6) 1 Rep. 130. 


(8) The case of Reeve v. Long, 1 Salk., 227, was the immediate occasion for the passage 
of this statute. Similar statutes have been enacted in the United states. 

See note to Good title dem. Gurnall v. Wood, 7 T. R, 103. 

(9) But such a limitation to an unborn bastard child of which a particular woman is **- 
cdnte % appears to be good. Gordon v. Gordon, 1 Mer., 141; but a bastard. it is held, can¬ 
not take, as the issue of a particular father until it has acquired the reputation of being the 
child of that father; which cannot be before its birth. Earle v. Wilson, 17 Ves., 628. 
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lar tenant, else it can vest nowhere; unless, therefore, the estate of such par¬ 
ticular tenant be of a freehold nature, the freehold cannot vest in him, and 
consequently the remainder is void. 

Contingent remainders may be defeated by destroying or determining the 
particular estate upon which they depend, before the contingency happens 
whereby they become vested, (c) Therefore when there is tenant for life, 
with divers remainders in contingency, he may, not only by his death, but by 
alienation, surrender, or other methods, destroy and determine his own life- 
estate before any of those remainders vest; the consequence of which is, that 
he utterly defeats them all. As, if there be tenant for life, with remainder to 
his eldest son unborn in tail, and the tenant for life, before any son is born, 
surrenders his life estate, he by that means defeats the remainder in tail to his 
son: for his son, not being in esse y when the particular estate determined, the 
remainder could not then vest: and, as it could not vest then, by the rules be¬ 
fore laid down, it never can vest at all. In these cases, therefore, it is neces¬ 
sary to have trustees appointed to preserve the contingent remainders; in 
whom there is vested an estate in remainder for the life of the tenant for life, 
to commence when his estate determines. (10) If therefore his estate for life 
determines otherwise than by his death, the estate of the trustees, for the res¬ 
idue of his natural life, will then take effect and become a *particular 
estate in possession, sufficient to support the remainders depending in 
contingency. This method is said to have been invented by Sir Orlando 
Bridgman, Sir Geoffrey Palmer, and other eminent counsel, who betook them¬ 
selves to conveyancing during the time of the civil wars; in order thereby to 
secure in family settlements a provision for the future children of an iutended 
marriage, who before were usually left at the mercy of the particular tenant 
for life: (d) and when after the restoration, these gentlemen came to fill the 
first offices of the law, they supported this invention within reasonable and 
proper bounds, and introduced it into general use. 

Thus the student will observe how much nicety is required in creating and 
securing a remainder; ana I trust he will in some measure see the general 
reasons upon which this nicety is founded. It were endless to attempt to 
enter upon the particular subtleties and refinements, into which this doctrine, 
by the variety of cases which have occurred in the course of many centuries, 
has been spun out and subdivided: neither are they consonant to the design 
of these elementary disquisitions. I must not, however, omit, that in devises 
by last will and testament (which being often drawn up when the party is 
inops consiliiy are always more favoured in construction than formal deeds, 
which are presumed to be made with great caution, forethought, and advice), 
in these devises, I say, remainders may be created in some measure contrary 
to the rules before laid down: though our lawyers will not allow such disposi¬ 
tions to be strictly remainders; but call them by another name, that of 
executory devises , or devises hereafter to be executed. 

An executory devise of lands is such a disposition of them by will, that 
thereby no estate vests at the death of the devisor, but only on some future 
contingency. (11) It differs from a remainder in three very material points; 

(c) 1 Rep. 66, 135. (d) See Moor. 486: 2 Roll. Abr. 7V7, pL 12. 2 Sid. 150. 2 Chan. Rep. 170. 
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(10) This rule i9 abolished by statute in the United States. See 4 Kent, 240. And m 
England, also, as to any contingent remainder vesting after Dec. 31, 1844, or created after 
the taking effect of statutes 7 and 8 Vic., c. 106. See Festing v. Allen, 12 M, and W., 279; 
B. C., 5 Hare, 573. 

(11) In 1 Rep., 104®, the famous rule known since as the rule in Shelly’s case was laid 
down in the following language: “It is a rule of law when the ancestor by any gift or 
conveyance takc9 an estate of freehold, and in the same gift or conveyance an estate is 
limited mediately or immediately to his heirs in fee or in tail, that always in such case ‘ the 
heirs’ are words of limitation of the estate, and not words of purchase/' To enable the 
student to understand the full significance of this rule, some explanation may be essential. 
There are two general methods in which real property may be acquired, and these are by 
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r*l73l ? # TIiat nee< * 9 not an y ^particular estate to support it. 2. That by 
L J it a fee-simple, or other less estate, may be limited after a fee-simple. 
3 . That by this means a remainder may be limited of a chattel interest, after 
a particular estate for life created in the same. 

1. The first act happens when a man devises a future estate to arise upon a 
contingency: and, till that contingency happens, does not dispose of the fee- 
simple, but leaves it to descend to his heirs at law. As if one devises land to 
a feme-sole and her heirs, upon her day of marriage: here is in effect a con¬ 
tingent remainder without any particular estate to support it; a freehold com¬ 
mencing infuturo . This limitation, though it would be void in a deed, yet u 
good in a will, by way of executory devise, (e) For, since by a devise a 
freehold may pass without corporal tradition or livery of seisin (as it must do, 
if it passes at all), therefore it may commence infuturo; because the principal 
reason why it cannot commence in futuro in other cases, is the necessity of 
actual seisin, which always operates in prcesenti. And, since it may thus com¬ 
mence infuturo , there is no need of a particular estate to support it; the only 
use of which is to make the remainder, by its unity with the particular estate, 
a present interest. And hence also it follows, that such an executory devise, 
not being a present interest, cannot be barred by a recovery, suffered before it 
commences, (f) 

2. By executory devise, a fee, or other less estate, may be limited after a 
fee. And this happens, where a devisor devises his whole estate in fee, but 
limits a remainder thereon to commence on a future contingency. As if a 

(c) 1 Sid. 153. (/) Cro. Jac. 593. 


purchase and by operation of law. Whoever takes by any form of gift or conveyance is 
said to be a purchaser, and whoever succeeds to the property by descent on the death of his 
ancestor, Is said to take by operation of law. When the acquisition is by purchase, the 
words in the will, deed, or other instrument giving or conveying it, which designate the 
person or persons to take, are called words of purchase, and the words which indicate the 
extent of interest which is given or conveyed to the purchaser, are called words of limita¬ 
tion, because they limit or define his estate. If John Doe convey lands to Richard Roe by 
name, Richard Roe is the purchaser; but if John Doe convey to the heirs of James Jack- 
son who is deceased, without naming them, the word heirs is then used to designate the 
purchasers, and is therefore a word of purchase. But most commonly the word heirs is 
employed in conveyances to indicate the nature and extent of the purchaser’s estate in the 
land. Thus, if John Doe conveys lands to Richard Roe and his heirs forever, this makes 
Richard Roe the sole purchaser, and the word heirs so employed signifies that this purchaser 
shall hold the lands in fee-simple. He may therefore convey them in fee-simple, and his 
heirs as such will never come to any ownership in them unless he shall decease without 
having conveyed them away. In other words they will come to the lands, if at all, by 
descent and not by purchase. 

Now if John Doe devise lands to Richard Roe for life, and on his decease to his heirs 
forever, the apparent purpose of the instrument seems to be, to pass two distinct estates; a 
life estate to Richard Roe, and an estate in fee in remainder to those persons who should at 
his death be the heirs of Richard Roe. And if the devise be given effect according to the 
apparent intent, the word heirs would be construed as pointing out the persons who should 
take the fee, and therefore as being a word of purchase. But by the rule in Shelly’s case 
the word heirs in such a devise is construed to be a word which limits and defines the 
estate which Richard Roe as sole purchaser takes in the land; and he therefore takes the 
fee himself, and may convey it. So if the devise were to Richard Roe for life, then to 
James Jackson for life, then to the heirs of Richard Roe, the word heirs is still employed 
as a word of limitation, and Richard Roe takes and may convey, not a life estate merely, 
but the whole fee subject to the contingent life estate which James Jackson will take in 
case he survives Richard Roe. 

This rule is based upon the supposed intent of the grantor, as manifested by his con¬ 
veyance, that the heirs shall take, if at all, as heirs: that is to say, by descent; and there¬ 
fore if, instead of the word heirs, some other word, such as child, children, or issue is 
made use of, the construction will be different. 

The rule is generally accepted in the United States as a part of the common law. Dott 
v. Connington, 1 Bay, 453; Bishop v. Selleck, 1 Day, 299; Jamos* Claim, 1 Dali., 47; 
Findlay v. Riddle, 3 Binn., 139; Polk v. Faris, 9 Yerg., 209, and the note thereto in 80 
Am. Dec., 415, where the American cases are collected and the statutes referred to which 
in manv states have abolished or modified the rule 
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man devises land to A and his heirs; but if he dies before the age of twenty- 
one, then to B and his heirs; this remainder, though void in deed, is good by 
way of executory devise, (g) But, in both these species of executory devises, 
the contingencies ought to be such as may happen within a reasonable time; as 
within one or more life or lives in being, or within a ^moderate term of r*-^4-1 
years, for courts of justice will not indulge even wills, so as to create L J 
a perpetuity, which the law abhors: (A) because by perpetuities (or the settle¬ 
ment of an interest, which shall go in the succession prescribed, without any 
power of alienation), (i) estates are made incapable of answering those ends 
of social commerce, and providing for the sudden contingencies of private 
life, for which property was at first established. The utmost length that has 
been hitherto allowed for the contingency of an executory devise of either 
kind to happen in, is that of a life or lives in being, and one and twenty years 
afterwards. As when lands are devised to such unborn son of a feme-covert, 
as shall first attain the age of twenty-one, and his heirs; the utmost length of 
time that can happen before the estate can vest, is the life of the mother and 
the subsequent infancy of her son; and this has been decreed to be a good 
executory devise. (A) 

3. By executory devise a term of years may be given to one man for his life 
and afterwards limited ovfer in remainder to another, which could not be done 
by deed; for by law the first grant of it, to a man for life, was a total dis¬ 
position of the whole term; a life estate being esteemed of a higher and larger 
nature than any term of years. (/) And, at first, the courts were tender, even 
in the case of a will, of restraining the devisee for life from aliening the term; 
but only held, that in case he died without exerting that act of ownership, the 
remainder over should then take place: (m) for the restraint of the power of 
alienation, especially in very long terms, was introducing a species of perpetu¬ 
ity. But, soon afterwards, it was held, (n) that the devisee for life hath no 
power of aliening the term, so as to bar the remainder-man: yet, in order to 
prevent the danger of perpetuities, it was settled, (0) that though such remain¬ 
ders may be limited to as many persons successively as the devisor thinks 
proper, yet they must all be *in esse during the life of the first devisee; r*.. *--1 
for then all the candles are lighted and are consuming together, and *- J 
the ultimate remainder is in reality only to that remainder-man who happens 
to survive the rest: and it was also settled, that such remainder may not bo 
limited to take effect, unless upon such contingency as must happen (if at all) 
during the life of the first devisee, (jo) (12) 

Thus much for such estates in expectancy, as are created by the express 
words of the parties themselves; the most intricate title in the law. There is 
yet another species, which is created by the act and operation of the law itself, 
and this is called a reversion. 

HI. An estate in reversion is the residue of an estate left in the grantor, to 

(a) 2 Mod. 289. ' (h) 12 Mod. 287. 1 Vera. 164. <i) Salk. 229. 

(#) Fort. 232. (f) 8 Bep. 95. (m) Bro. tit chattels, 23. Dyer. 74. 

(n) Dyer, 868. 6 Bep. 96. (o) 1 Sid. 451. (p) Skinn. 841. 8 P. Wnw. 268. 


(12) See the celebrated Thellusson Will case, 4 Yes., 227; 11 Yes., 112; 1 New Hep., 357. 
The will in question in that case attempted an extraordinary accumulation of a large estate, 
to the entire exclusion of the testator’s children and all living grandchildren from all par¬ 
ticipation in or enjoyment of it. The will and the decision upon it occasioned the passing 
of the 39 and 40 Geo. Ill, c. 98, by which are prohibited any settlements of property, real 
or personal, for entire or partial accumulation, for any longer term than the life of the 
settler, the period of twenty-one years from his death, the minority of any person or per¬ 
sons living, or en ventre sa mere at the time of his death, or the minority of any persons who 
would be beneficially entitled to the profits under the settlement, if of full age. Any 
direction to accumulate beyond thi9, except for the purpose of paying debts, raising por¬ 
tions for children, or in case of the produce of timber, is declared void, and the profits are 
directed to be paid to such person as would have been entitled if there were no such direc¬ 
tion. In the United States similar statutes are in existence, but they are not uniform in 
their provisions, and the reader must examine them for definite information. 
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commence in possession after the determination of 6orae particular estate 
granted out by him. (q) Sir Edward Coke (r) describes a reversion to be the 
returning of land to the grantor or his heirs after the grant is over. As, if 
theie be a gift in tail) the reversion of the fee is, without any special reserva¬ 
tion, vested in the donor by act of law: and so also the reversion, after an 
estate for life, years, or at will, continues in the lessor. For the fee-simple of 
all lands must abide somewhere; and if he, who was before possessed of the 
whole, caives out of it any smaller estate, and grants it away, whatever is not 
so granted remains in him. A reversion is never therefore created by deed, or 
writing, but arises from construction of law; a remainder can never be limited, 
unless by either deed or devise. But both are equally transferable, when actu¬ 
ally vested, being both estates in prcese?iti y though taking effect infuturo. 

The doctrine of reversions is plainly derived from the feudal constitution. 
For when a feud was granted to a man for life, or to him and his issue male, 
rendering either rent or other services; then, on his death or the failure of 
r*176l * ssue raa * e > * eucl was determined, and resulted back to the *lord or 
L J proprietor, to be again disposed of at his pleasure. And hence the 
usual incidents to reversions are said to be fealty and rent. When no rent is 
reserved on the particular estate, fealty, however, results of course, as an inci¬ 
dent quite inseparable, and may be demanded as a badge of tenure, or acknowl¬ 
edgment of superiority ; being frequently the only evidence that the lands 
are holden at all. Where rent is reserved, it is also incident, though not 
inseparably so, to the reversion, (s) The rent may be granted away, reserving 
the reversion; and the reversion may be granted away, reserving the rent, by 
special words: but by a general grant of the reversion, the rent will pass with 
it, as incident thereto; though by the grant of the rent generally, the reversion 
will not pass. The incident passes by the grant of the principal, but not e 
converso: for the maxim of law is, “ accessorium non ducit, sed sequitur, suum 
principale” 

These incidental rights of the reversioner, and the respective modes of 
descent, in which remainders very frequently differ from reversions, have 
occasioned the law to be careful in distinguishing the one from the other, how¬ 
ever inaccurately the parties themselves may describe them* For if one seised 
of a paternal estate in fee makes a lease for life, with remainder to himself 
and his heirs, this is properly a mere reversion, ( u ) to which rent and fealty 
shall be incident; and which shall only descend to the heirs of his father’s 
blood, and to his heirs general, as a remainder limited to him by a third person 
would have done: (w) for it is the old estate, which was originally in him, and 
never yet was out of him. And so likewise, if a man grants a lease for life to 
A, reserving rent, with reversion to B, and his heirs, B hath a remainder 
descendible to his heirs general, and not a reversion to which the rent is inci¬ 
dent; but the grantor sh all be entitled to the rent, during the continuanoe of 
A’s estate. (sc) 

f*i *In or( ier to assist such persons as have any estate in remainder, 

L 77 J reversion, or expectancy, after the death of others, against fraudulent 
concealments of their death, it is enacted by the statute 6 Ann. c. 18, that all 
persons on whose lives any lands or tenements are holden, shall (upon applica¬ 
tion to the court of chancery, and order made thereupon), once in every year, 
if required, be produced to the court, or its commissioners; or, upon neglect or 
refusal, they shall be taken to be actually dead, and the person entitled to such 
expectant estate may enter upon and hold the lands and tenements till the 
party shall appear to be living. (13) 

(q) Co. Llfct. 22. (r) 1 Inst 142. (») Co. Litt 143. (0 Ibid. 151,152. 

(u) Cro. Eliz. 821. (to) 8 Lev. 407. ( x ) 1 And. 23. 

(13) As to this order tee Ex parte Grant, 6 Ves., 513; Ex parts Whalley, 4 Russ., 561; Rs 
Isaac, 4 M. & Cr., 11. 

In most oases a person is presumed dead who has not been heard of for seven years, ana 
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Before wo conclude the doctrine of remainders and reversions, it may be 
proper to observe, that whenever a greater estate and a less coincide and meet 
in one and the same person, without any intermediate estate, (y) the less is 
immediately annihilated; or, in the law phrase, it is said to be merged , 
that is, sunk or drowned in the greater. Thus, if there be tenant for years, 
and the reversion in fee-simple descends to or is purchased by him, the term of 
years is merged in the inheritance, and shall never exist any more. But they 
must come to one and the same person in one and the same right; else, if the free¬ 
hold be in his own right, and he has a term in right of another (en auter droit), 
there is no merger. Therefore, if tenant for years dies, and makes him who 
bath the reversion in fee his executor, whereby the term of years vests also in 
him, the term shall not merge; for he hath the fee in his own right, and the 
term of years in the right of the testator, and subject to his debts and legacies. 
So also, if he who hath the reversion in fee marries the tenant for years, there 
is no merger; for he hath the inheritance in his own right, the lease in the 
right of his wife, (z) An estate-tail is an exception to this rule: for a man 
may have in his own right both an estate-tail and a reversion in fee: and the 
estate-tail, though a less estate, shall not merge in the fee. (a) For estates-tail 
are protected and preserved from merger by the Operation and con- ^81 

struction, though not by the express words, of the statute de donis: -* 

which operation and construction have probably arisen upon this consideration; 
that in the common cases of merger of estates for life or years by uniting with 
the inheritance, the particular tenant hath the sole interest in them, and hath 
full power at any time to defeat, destroy, or surrender them to him that hath 
the reversion: therefore, when such an estate unites with the reversion in fee, 
the law considers it in the light of a virtual surrender of the inferior estate, (ft) 
But, in an estate-tail, the case is otherwise: the tenant for a long time had no 
power at all over it, so as to bar or destroy it, and now can only do it by cer¬ 
tain special modes, by a fine, a recovery, and the like: (c) it would therefore 
have been strangely improvident to have permitted the tenant in tail, by pur¬ 
chasing the reversion in fee, to merge his particular estate, and defeat the 
inheritance of his issue; and hence it has become a maxim, that a tenancy in 
tail, which cannot be surrendered, cannot also be merged in the fee. 


CHAPTER XIL 

OF ESTATES IN SEVERALTY, JOINT-TENANCY, 
COPARCENARY, AND COMMON. 

We come now to treat of estates, with respect to the number and connex¬ 
ions of their owners, the tenants who occupy and hold them. And, considered 
in this view, estates of any quantity or length of duration, and whether they 
be in actual possession or expectancy, may be held in four different ways; in 
severalty, in joint-tenancy, in coparcenary, and in common. 

1. He that hold lands or tenements in severalty , or is sole tenant thereof, is 
he that holds them in bis own right only, without any other person being 
joined or connected with him in point of interest, during his estate therein. 
This is the most common and usual way of holding an estate; and therefore 

<V) 8 Ler. 437. (z) Plowd. 418. Cro. Jac. 275. Co. Litt. 33a (o) 8 Rep. 61. 8 Rep. 74. 

(6) Cro. Eliz. 302. . (c) See page 116. 


the bigamy acta allow parties to act on that presumption. See Thorne v. Rolffe, Dyer, 
185; Nepean v. Doe, 2 M. & W., 894; 1 Phil. Ev., by Edwards, 840; Whart. on Et., % 1274. 
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we may make the same observations here, that we did upon estates in posses¬ 
sion as contradistinguished from those in expectancy, in the preceding chapter: 
that there is little or nothing peculiar to be remarked concerning it, since all 
estates are supposed to be of this sort, unless where they are expressly declared 
to be otherwise; and that in laying down general rules and doctrines, we 
usually apply them to such estates as are held in severalty. I shall therefore 
proceed to consider the other three species of estates^ in which there are 
always a plurality of tenants. 

1*1801 estate m joint-tenancy is where lands or tenements are 

L -I granted to two or more persons, to hold in fee-simple, fee-tail, for life, 
for years or at will. In consequence of such grants an estate is called an 
estate in joint-tenancy, (a) and sometimes an estate m jointure, which word as 
well as the other signifies an union or conjunction of interest; though in com¬ 
mon speech the term jointure is now usually confined to that joint estate, which 
by virtue of statute 27 Hen. VIII, c. 10, is frequently vested in the husband 
and wife before marriage, as a full satisfaction and bar of the woman’s 
dower. (5) 

In unfolding this title, and the two remaining ones, in the present chapter, we 
will first inquire how these estates may be created ; next, their properties and 
respective incidents / and lastly, how they may severed or destroyed , 

1. The creation of an estate in joint-tenancy depends on the wording of 
the deed or devise, by which the tenants claim title: for this estate can only 
arise by purchase or grant, that is, by the act of the parties, and never by the 
mere act of law. Now if an estate be given to a plurality of persons, without 
adding any restrictive, exclusive, or explanatory words, as if an estate be 
granted to A and B and their heirs, this makes them immediately joint-tenants 
in fee of the lands. For the law interprets the grant so as to make all parts 
of it take effect, which can only be done by creating an equal estate in them 
both. As therefore the grantor has thus united their names, the law gives 
them a thorough union in all other respects. For, 

2. The properties of a joint estate are derived from its unity, which iB four¬ 
fold; the unity of interest , the unity of title , the unity of time , and the unity 
of possession / or in other words, joint-tenants have one and the same interest, 
accruing by one and the same conveyance, commencing at one and the same 
time, and held by one and the same undivided possession. (1) 

r * *First , they must have one and the same interest . One joint-tenant 

L iyi J cannot be entitled to one period of duration or quantity of interest 
in lands, and the other to a different; one cannot be tenant for life, and the 


(a) Litt. 277. 


(6) See page 187. 


(1) The principal distinguishing characteristic of estates in joint-tenancy is, that on the 
death of one the right in the estate survives to the other to the exclusion of the heirs and 
representatives of the deceased joint-tenant. The law of joint-tenancy is based upon a 
supposed intention of a grantor, in conveying an estate as a unity to two or more persons, 
that it should not be severed; and therefore if a conveyance be of separate undivided halves 
of the same land to two different persons, an estate in joint-tenaucy will not be created, 
even though the two halves be conveyed by the same instrument. 

The doctrine of survivorship is not regarded with favor in the United States, and statutes 
have been passed in many of the states, either abolishing it, or changing joint tenancies 
into tenancies in common, except in the case of conveyances in trust, or by way of mort¬ 
gage, or to the husband and wife, and in cases where the instruments creating them ex¬ 
pressly declare that they shall be estates in joint-tenancy. It is entirely competent by 
statute to convert existing estates in joint-tenancy into estates in common. Holbrook v. 
Finney, 4 Mass., 56G; Burghardt v. Turner, 12 Pick., 534; Stevenson v. Cofferin, 20 N H., 
150. But see Greer v. Blanchar, 40 Cal., 194. In Connecticut joint-tenancies, though not 
abolished by statute, are not recognized. Phelps v. Jepson, 1 Root, 48. See Whittlesey v. 
Fuller, 11 Conn., 337. And as to Ohio see Sergeant v. Steinberger, 2 Ohio, 805; S. C., 15 
Am. Dec., 553; Penn v. Cox, 16 Ohio, 30. . , , _ . , „ . Af 

Partners are joint-tenants of lands purchased with partnership funds. Baird ▼. Bairds 
Heirs, 1 Dev. and Bat. Eq., 524; S. C., 31 Am. Dec., 399; Price v. Hunt, 11 Ired., 42. 
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other for years; one cannot be tenant in fee, and the other in tail. ( c ) But if 
land bo limited to A and B for their lives, this makes them joint-tenants of 
the freehold; it' to A and B and their heirs, it makes them joint-tenants of the 
inheritance, (d ) If the land be granted to A and B for their lives, and to the 
heirs of A; here A and B are joint-tenants of the freehold during their re¬ 
spective lives, and A has the remainder of the fee in severalty: or if land be 
given to A and B,and the heirs of the body of A; here both have a joint estate 
for life, and A hath a several remainder in tail, (e) Secondly , joint-tenants 
must also have an unity of title ; their estate must be created by one and the 
same act, whether legal or illegal: as by one and the same grant, or by one and 
the same disseisin. (/*) Joint-tenancy cannot arise by descent or act of law; 
but merely by purchase or acquisition by the act of the party: and unless that 
act be one and the same, the two tenants would have different titles; and if 
they had different titles, one might prove good and the other bad, which would 
absolutely destroy the jointure. Thirdly , there must also be an unity of time; 
their estates must be vested at one and the same period, as well as by one and 
the same title. As in case of a present estate made to A and B; or a remain¬ 
der in fee to A and B after a particular estate; in either case A and B are 
joint-tenants of this present estate, or this vested remainder. But if, after a 
lease for life, the remainder be limited to the heirs of A and B; and during 
the continuance of the particular estate A dies, which vests the remainder of 
one moiety in his heir; and then B dies, whereby the other moiety becomes 
vested in the heir of B: now A’s heir and B’s heir are not joint-tenants of this 
remainder, but tenants in common; for one moiety vested at one time, and the 
other moiety vested at another, (g) *Yet where a feoffment was made r+jgo] 
to the use of a man, and such wife as he should afterwards marry, for L J 
term of their lives, and he afterwards married; in this case it seems to have 
been held -that the husband and wife had a joint-estate, though vested at dif¬ 
ferent times: (A) because the use of the wife’s estate was in abeyance and dor¬ 
mant till the intermarriage; and, being then awakened, had relation back, and 
took effect from the original time of creation. Lastly, in joint-tenancy there 
must be an unity of possession . Joint-ten ants are said to be seised per my et 
per tout y by the half or moiety , and by all: that is, they each of them have the 
entire possession, as well of every parcel as of the whole . (i) They have not, 
one of them a seisin of one-half or moiety, and the other of the other moiety; 
neither can one be exclusively seised of one acre, and his companion of another; 
but each has an undivided moiety of the whole, and not the whole of an 
undivided moiety, (j) And therefore, if an estate in fee be given to 
a man and his wife, they are neither properly joint-tenants, nor tenants 
in common: for husband and wife being considered as one person in law, 
they cannot take the estate by moieties, but both are seised of the entirety, 
per tout , et non per my: the consequence of which is, that neither the husband 
nor the wife can dispose of any part without the assent of the other, but the 
whole must remain to the survivor. ( k ) (2) 

_ (c) Co. Utt. 188. (d) Utt. $ 277. (e) Ibid. f 285. 

(/) Ibid. $ 278. {g) Co. Utt, 188. (/I) Dyer 840. 1 Rep. 101. (i) Litt $ 288. 5 Rep. 10. 

( j) Quilibet lotum tenet et nihil tenet: ecilicet, totum in communi, et nihil separatimper se. Bract l. 
6, tr. 5, c. 26. 

(1c) litt. $ 665. Co. Utt. 187. Bro. Abr. t. cui in vita , 8. 2 Vern. 120. 2 Lev. 80. 


(2) A conveyance to husband and wife makes them tenants of the entirety, and not joint 
tenants, and neither can convey alone. Den v. Hardenburgh, 10 N. J., 42; S. C., 10 Am. 
Dec. 371; Rogers v. Benson, 0 Johns, Ch., 431; Suffern v. McConnell, 19 Wend., 175; S. 
O., 32 Am. Dec., 439; DePeyster v. Howland, 8 Cow., 277; S. C., 18 Am. Dec., 440; Tor- 
rey v. Torrey, 14 N. Y., 430; Wright v. Saddler, 20 N. Y., 320; Meeker v. Wright, 76 N. 
Y., 262; Marburg v. Cole, 49 Md., 402; Ross v. Garrison, 1 Dana, 35; Taul v. Campbell, 7 
Yerg., 319; Fairchild v. Chastelleux, 1 Penn. St., 176; Den v. Whitmore, 2 Dev, and 
Bat., 537; Brownson v. Hull, 16 Vt., 309; Bomar v. Mullins, 4 Rich. Eq., 80; Gibson v. 
Zimmerman, 12 Mo.. 385; Hulett v. Inlow, 57 Ind., 412. 

The statutes abolishing joint tenancies do not apply to these estates. Den v. Harden- 
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Upon these principles, of a thorough and intimate union of interest and 
possession, depend many other consequences and incidents to the joint-tenant’s 
estate. If two joint-tenants let a verbal lease of their land, reserving rent to 
be paid to one of them, it shall enure to both, in respect of the joint reversion. 
(Z) If their lessee surrenders his lease to one of them, it shall also enure to 
both, because of the privity or relation of their estate. ( m ) On the same rea¬ 
son, livery of seisin, made to one joint-tenant, shall enure to both of them: 
(n) and the entry, or re-entry, of one joint-tenant is as effectual in law as if 
it were the act of both, (o) In all actions also relating to their joint-estate, 
one joint-tenant cannot sue or be sued without joining the other, (p) (3) 
But if two or more joint-tenants be seised of an advowson, and they present 
different clerks, the bishop may refuse to admit either; because neither joint- 
tenant hath a several right to patronage, but each is seised of *the 
*- J whole; and if they do not both agree within six months, the right of pre¬ 
sentation shall lapse. But the ordinary may, if he pleases, admit a clerk pre¬ 
sented by either, for the good of the church, that divine service may be regu¬ 
larly performed; which is no more than he otherwise would be entitled to do,* 
in case their disagreement continued, so as to incur a lapse: and, if the clerk 
of one joint-tenant be so admitted, this shall keep up the title in both of them; 
in respect of the privity and union of their estate, (y) Upon the same ground 
it is held, that one joint-tenant cannot have an action against another for tres¬ 
pass, in respect of his land; (r) for each has an equal right to enter on any 
part of it. But one joint-tenant is not capable by himself to do any act 
which may tend to defeat or. injure the estate of the other; as to let leases, or 
to grant copy-holds: ($) and if any waste be done, which tends to the destruc¬ 
tion of the inheritance, one joint-tenant may have an action of waste against 
the other, by construction of the statute Westm. 2, c. 22. ($) So ? too, though 
at common law no action of account lay for one joint-tenant against another, 
unless he had constituted him his bailiff or receiver, (u ) yet now by the stat¬ 
ute 4 Ann., c. 10, joint-tenants may have actions of account against each 
other, for receiving more than their due share of the profits of the tenements 
held in joint-tenancy. (4) 

From the same principle also arises the remaining grand incident of joint- 
estates; viz.: the doctrine of survivorship .* by which when two or more per¬ 
sons are seised of a joint estate, or inheritance, for their own lives, or pur 
auter vic f or are jointly possessed of any chattel-interest, the entire tenancy, 
upon the decease of any of them remains to the survivors, and at length 
to the last survivor; and he shall be entitled to the whole estate, whatever it 
be, whether an inheritance or a common freehold only, or even a less estate. 


& 


Co. Lifct. 214. (m) Ibid. 199. 

lbuk 186. (r) 8 Leon. 262. 


(n) Ibid. 49. 
(«) 1 Leon. 234. 


(o^Ibid. 810, 864. 


2 Inst. 408. 




Ibid. 195. 


Litt.200. 


burgh, 10 N. J., 42; 8. C. ( 18 Am. Dec., 871; Jackson v. Stevens, 16 Johns., 110; Thorn 
ton v. Thornton, 8 Rand., 188; Marburg v. Cole, 49 Md., 402; Diverv. Diver 66 Penn St., 
106; McCurdy v. Canning, 64 Penn. St., 89; Thomas v. De Baum, 14 N. J. Bq.. 87; con¬ 
tra, Hoffman v. Stigars. 28 la., 302. And they are not affected by the married womens 
acts. Diver v. Diver, 56 Penn. St., 106; Gillan’s Ex'rs v Dixon, 05 Penn. St. ,395; Me- 
Duff v. Beaucamp, 50 Miss., 581; Robinson v. Eagle, 29 Ark. 202; Fisher v Provin 25 
Mich., 347; contra. Cooper v. Cooper, 76 Ill., 57; Clark v Clark, 56 N. H 105; Meeker 
v Wright, 76 N. Y. 262. The right of possession is in the husband, and he may dispose 
of the same for his life. Beach v. Hollister, 3 Hun, 619; Farmers’, &c., Bank v. Gregory, 

49 Barb., 162; Snyder v. Sponalbc, 1 Hill, 567. _ 

(3) See Dewey v. Lambier, 7 Cal., 347; King v. Bullock, 9 Dana, 41; Suffern v. McCon- 

nell, 19 Wend., 176; S. C-, 32 Am. Dec., 439. . w 

If one joint-ten ant destroys the common property, the other may bring trover, 

v. Buyers, Cooke (Tenn.), 63; S O., 5 Am. Dec., 668. . . - 

(4) This action is now obsolete, and a bill in equity for an account is BUOstitutecL 
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{t$) (5) This is the natural and regular consequence of the union and entirety of 
tlieir interest. The interest of two joint-tenants *is not only equal r* 184 i 
or similar, but also is one and the same. One has not originally a dis-L . 
tinct moiety from the other ; but, if by any subsequent act (as by alienation 
or forfeiture of either) the interest becomes separate and distinct, the joint- 
tenancy instantly ceases. But, while it continues, each of two joint-tenants 
has a concurrent interest in the whole ; and therefore, on the death of his 
companion, the sole interest in the whole remains to the survivor. For the 
interest which the survivor originally had is clearly not divested by the death 
of his companion ; and no other person can now claim to have a joint estate 
with him, for no one can now have an interest in the whole, accruing by the 
same title, and taking effect at the same time with his own ; neither can any 
one claim a separate interest in any part of the tenements; for that would be 
to deprive the survivor of the right which he has in all, and every part. 
As therefore the survivor’s original interest in the whole still remains ; and as 
no one can now be admitted, either jointly or severally, to any share with 
him therein ; it follows, that his own interest must now be entire and several, 
and that he shall alone be entitled to the whole estate (whatever it he) that 
was created by the original grant. 

This right of survivorship is called by our ancient authors («) the jus accre - 
scendi , because the right upon the death of one joint-tenant accumulates and 
increases to the survivors: or, as they themselves express it: “ pars ilia com¬ 
munis accrescit superstitibus , de persona in personam^ usque ad ultimam super - 
stitem And this jus accrescendi ought to he mutual; which I apprehend to 
be one reason why neither the king, (y) nor any corporation, (z) can he a 
joint-tenant with a private person. For here is no mutuality; the private per¬ 
son has not even the remotest chance of being seised of the entirety, by bene¬ 
fit of survivorship ; for the king and the corporation can never die. 

3. *We are, lastly, to inquire how an estate in joint tenancy may 
be severed and destroyed . And this may be done by destroying any of *- -* 

its constituent unities. 1. That of time , w'hich respects only the original com¬ 
mencement of the joint-estate, cannot indeed (being now past) be affected by 
any subsequent transactions. But, 2. The joint-tenants’ estate may be de¬ 
stroyed, without any alienation, by merely disuniting their possession . For 
joint-tenants being seised per my et per tout , every thing that tends to narrow 
that interest, so*that they shall not be seised throughout the whole, and 
throughout every part, is a severance or destruction of the jointure. And 
therefore, if two joint-tenants agree to part their lands, and hold them in sev¬ 
eralty, they are no longer joint-tenants: for they have now no joint interest 
in the whole, but only a several interest respectively in the several parts. And 
for that reason, also, the right of survivorship is by such separation destroyed, 
(a) By common law all the joint-tenants might agree to make partition of 
the lands, but one of them could not compel the other so to do: (6) for this 
being an estate originally created by the act and agreement of the parties, the 
law would not permit any one or more of them to destroy the united posses¬ 
ion without a similar universal consent. But now by the statutes 31 Hen. 
Vlil, c. 1, and 32 Hen. VIII, c. 32, joint-tenants, either of inheritances or 
other less estates, are compellable, by writ of partition to divide their lands, 
(c) (6) 3. The jointure may be destroyed by destroying the unity of title. 


(to) Litt. ff 280, 281. Cx) Bracton, I 4, tr. 8, c. 9, f 3. Fleta, l. 8 , c. 4. 

(y) Co. Litt. 190. Finch. U 88 . (z) 2. Lev. 12. (a) Co. Litt. 188, 198. (6) Litt. S 290. 

(c) Thus, by the civil law, nemo invitus compellitur ad communionem. {Ff. 12, 6, 26, | 4.) And again, 
si non omnes qui remcommunem habent , ted certi ex his , dividers deaiderant: hoc judicium inter eos ao- 
eipi potest.) {Ff. 10, 8, 8.) 

(5) And the estate in the hands of the survivor is charged with neither dower nor curtesy, 
in behalf of the wife or husband, as the case may be, of the tenant who has deceased. 

(6) This writ is abolished, and a bill in equity for partition is now the remedy in these 
e ases . By statute the court may order a sale, instead of partition, where that course ap¬ 
pears proper. 
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As if one joint-tenant alienes and conveys his estate to a third person: here 
the joint tenancy is severed, and turned into tenancy in common; (cl) for the 
grantee and the remaining joint-tenant hold by different titles (one derived 
from the original, the other from the subsequent grantor), though, till partition 
made, the unity of possession continues. (7) But a devise of one’s share by 
r*i8 6 l wiU * is no severance of the jointure: for no testament takes effect 
L J till after the death of the testator, and by such death the right of 
the survivor (which accrued at the original creation of the estate, and has 
therefore a priority to the other) (e) is already vested. (/) (8) 4. It may 

also be destroyed by destroying the unity of interest And therefore, if there 
be two joint-tenants for life, and the inheritance is purchased by or descends 
upon either, it is a severance of the jointure; (g) though, if an estate is 
originally limited to two for life, and after to the heirs of one of them, the 
freehold shall remain in jointure, without merging in the inheritance; because, 
being created by one and the same conveyance, they are not separate estates 
(which is requisite in order to a merger), but branches of one entire estate. ( h) 
In like manner, if a joint-tenant in fee makes a lease for life of his share, this 
defeats the jointure: (t) for it destroys the unity both of title and of interest. 
And, whenever or by whatever means the jointure ceases or is severed, the 
right of survivorship, or Jus accrescendi, the same instant ceases with it. (k) 
Yet, if one of the joint-tenants alienes his share, the two remaining tenants 
still hold their parts by joint-tenancy and survivorship: (Z) and if one of three 
joint-tenants release his share to one of his companions, though the joint- 
tenancy is destroyed with regard to that part, yet the two remaining parts are 
still held in jointure; (m) for they still preserve their original constituent 
unities. But when, by any act or event, different interests are created in the 
several parts of the estate, or they are held by different titles, or if merely the 
possession is separated; so that the tenants have no longer these four indispen¬ 
sable properties, a sameness of interest, and undivided possession, a title vest¬ 
ing at one and the same time, and by one and the same act or grant; the 
jointure is instantly dissolved. 

r * *In general it is advantageous for the joint-tenants to dissolve the 

J jointure; since thereby the right of survivorship is taken away, and 
each may transmit his own part to his own heirs. Sometimes, however, it is 
disadvantageous to dissolve the joint estate: as if there be joint-tenants for 
life, and they make partition, this dissolves the jointure; and, though before 
they each of them had an estate in the whole for their own lives and the life 
of their companion, now they have an estate in a moiety only for their own 
lives merely; and, on the death of either, the reversioner shall enter on his 
moiety, (n) And therefore if there be two joint-tenants for life, and one 
grants away his part for the life of his companion, it is a forfeiture: (o) for, in 
the first place, by the severance of the jointure he has given himself in his 
own moiety only an estate for his own life; and then he grants the same land 
for the life of another; which grant, by a tenant for his own life merely, is a 
forfeiture of his estate: ( p ) for it is creating an estate which may by possi¬ 
bility last longer than that which he is legally entitled to. 

(<f) Litt. 5 292. (e) Jus accrescendi prae/ertur ultimas voluntati. Co. Lltt. 185. (/) Lltt. § 287. 

(g) Cro. EUz. 470. ( h) 2 Rep. 60. Co. Litt. 182. (i) Litt. 302, 303. 

(fc) Nihil de re accrescit ei, qui nihil in re quando jus accresceret habet. Co. Litt. 188. 

(1) Lilt. $ 294. (m) Ibid. $ 304. (n) 1 Jones, 65. (o) 4 Leon. 236. (p) Co. Litt. 252. 


(7) See Robison v. Codman, 1 Sumn., 131; Davidson v. Heydon, 2 Yeates, 459. A 
mortgage by one of two joint-tenants will sever the tenancy. Simpson’s Lessee v. Ammons, 
1 Binn., 175; S. C., 2 Am. Dec., 425. But where the tenancy is by husband and wife, 
neither can, by his or her individual conveyance, produce a severance. Den v. Harden- 
burgh, 10 N. J., 42; S. C., 18 Am. Dec., 371, and note. See Suffern v. McConnell, 19 

Wend., 175; 9. C., 32 Am. Dec., 439. . . v _ . . 

(8) A joint-tenant wishing to devise his estate must first cause partition thereof to Da 
made, as otherwise the right of survivorship will exclude the devise. 
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III. An estate held in coparcenary (9) is where lands of inheritance descend 
from the ancestor to two or more persons. It arises either by common law or 
particular custom. By common law: as where a person seised in fee-simple 
or in foe-tail dies, and his next heirs are two or more females, his daughters, 
sisters, aunts, cousins, or their representatives; in this case they shall all 
inherit, as will be more fully shown when we treat of descents hereafter; and 
those co-heirs are then called co-parceners; or, for brevity, parceners only, (j) 
Parceners by particular custom are where lands descend, as in gavelkind, to 
all the males in equal degree, as sons, brothers, uncles, &c. (r) And in either 
of these eases, all the parceners put together make but one heir, and have but 
One estate among them. ($) 

♦The properties of parceners are in some respects like those of joint- r^igg-i 
tenants; they having the same unities of interest , title and possession . I -* 
They may sue and be sued jointly for matters relating to their own lands; ($) 
and the entry of one of them shall in some cases enure as the entry of them 
all. (u) They cannot have an action of trespass against each other; but 
herein they differ from joint-tenants, that they are also excluded from main¬ 
taining an action of waste; (w?) for co-parceners could at all times put a stop 
to any waste by writ of partition, but till the statute of Henry the Eighth, 
joint-tenants had no such power. Parceners also differ materially from joint- 
tenants in four other points. 1. They always claim by descent, whereas joint- 
tenants always claim by purchase. Therefore, if two sisters purchased lands, 
to hold to them and their heirs, they are not parceners, but joint-tenants, (x) 
and hence it likewise follows, that no lands can be held in coparcenary, but 
estates of inheritance, which are of a descendible nature: whereas not only 
estates in fee and in tail, but for life or years, may be held in joint-tenancy. 
2. There is no unity of time necessary to an estate of coparcenary. For if a 
man hath two daughters, to whom his estate descends in coparcenary, and one 
dies before the other; the surviving-daughter and the heir of the other, or when 
both are dead, their two heirs are still parceners; ( y ) the estates vesting in 
each of them at different times, though it be the same quantity of interest, 
and held by the same title. 3. Parceners, though they have a unity , have not 
an entirety of interest. They are properly entitled each to the whole of a 
distinct moiety; ( z ) and of course there is no jus accrescendi , or survivorship 
between them; for each part descends severally to their respective heirs, 
though the unity of possession continues. And as long as the lands continue 
in a course of descent, and united in possession, so long are the tenants 
therein, whether male or female, called parceners. But if the *posses- r+igg-i 
sion be once severed by partition, they are no longer parceners, but * 

tenants in severalty; or if one parcener alienes her share, though no partition 
be made, then are the lands no longer held in coparcenary , but in common . (a) 

Parceners are so called, saith Littleton (ft) because they may be constrained 
to make partition. And he mentions many methods of making it; (c) four 
of which are by consent, and one by compulsion. The first is where they 
agree to divide the lands into equal parts in severalty, and that each shall 
have such a determinate part. The second is, when they agree to choose some 
friend to make partition for them, and then the sisters shall choose each of 
them her part according to seniority of age; or otherwise, as shall be agreed. 
The privilege of seniority is in this case personal; for if the eldest sister be 
dead, her issue shall not choose first, but the next sister. But, if an advowson 
descend in coparcenary, and the sisters cannot agree in the presentation, the 
eldest and her issue, nay her husband, or her assigns, shall present alone, 


( q ) Litt. H 241, 242. 
(it) 2 lost. 403. 

(a) Litt. S 309. 


(r) Ibid . i 285. («) Co. Litt. 163. (t) Ibid. 164. (u) Ibid. 188, 243. 

(x) Litt. | 254. (y) Co. Litt. 164, 174. (z) Ibid. 163, 164. 

(b) $ 241. (c) §§ 243 to 264. 


(9) The distinction between estates in common and estates in coparcenary can scarcely be 
•aid to exist in America. See 4 Kent, 307; 1 Washb. Real Prop., 415. 
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before the younger. (<f) And the reason given is, that the former privilege 
of priority of choice upon a division, arises from an act of her own, the agree¬ 
ment to make partition; and therefore is merely personal: the latter, of 
presenting to the living, arises from the act of the law, and is annexed not 
only to her person, but to her estate also. A third method of partition is, 
where the eldest divides, and then she shall choose last; for the rule of law is, 
cujus est divisio alterius est electio. The fourth method is, where the sisters 
agree to cast lots for their shares. And these are the methods by consent. 
That by compulsion is, where one or more sue out a writ of partition against 
the others; whereupon the sheriff shall go to the lands, and make partition 
thereof by the verdict of a jury there empanneled, and assign to each of the 
r*l90l P arceners h er P art severalty. ( e ) But there are some things *which 
L J are in their nature impartible. The mansion-house, common of 
estovers, common of piscary uncertain, or any other common without stint, 
shall not be divided; but the eldest sister, if she pleases, shall have them, and 
make the others a reasonable satisfaction in other parts of the inheritance: or, 
if that cannot be, then they shall have the profits of the thing by turns, in the 
same manner as they take the advowson. (jP) 

There is yet another consideration attending the estate in coparcenary: that 
if one of the daughters has had an estate given with her in frankmarriage by 
her ancestor (which we may remember was a species of estates-tail, freely 
given by a relation for the advancement of his kinswoman in marriage), ( g ) in 
this case, if lands descend from the same ancestor to her and her sisters in fee- 
simple, she or her heirs shall have no share of them, unless they will agree to 
divide the lands so given in frankmarriage in equal proportion with the rest 
of the lands descending. (A) This mode of division was known in the law of 
the Lombards; (i) which directs the woman so preferred in marriage, and 
claiming her share of the inheritance, mittere in confusum cum sororibus , 
quantum pater aut f rater ei dederit y quando ambulaverit ad maritum. With 
us it is denominated bringing those lands into hotch-pot: (Jc) which term I 
shall explain in the very words of Littleton: (/) “it seemeth that this word 
hotch-pot , is in English a pudding: for in a pudding is not commonly put one 
thing alone, but one thing with other things together.” By this housewifely 
metaphor our ancestors meant to inform us ( m ) that the lands, both those 
given in frankmarriage and those descending in fee-simple, should be mixed 
and blended together, and then divided in equal portions among all the 
daughters. But this was left to the choice of the donee in frankmarriage: 
and if she did not choose to put her lands into hotch-pot, she was presumed to 
r* t be sufficiently ♦provided for, and the rest of the inheritance was divided 
t 19 l i among her other sisters. The law of hotch-pot took place then only 
when the other lands descending from the ancestor were fee-simple; for, if they 
descended in tail, the donee in frankmarriage was entitled to her share, without 
bringing her lands so given into hotch-pot. ( n ) And the reason is, because lands 
descending in fee-simple are distributed, by the policy of law,^ for the main¬ 
tenance of all the daughters; and if one has a sufficient provision out of the 
same inheritance, equal to the rest, it is not reasonable that she should have 
more: but lands descending in tail, are not distributed by the operation of the 
law, but by the designation of the giver, per formam doni; it matters not 
therefore how unequal this distribution may be. Also no lands, but such as 
are given in frankmarriage, shall be brought into hotch-pot; for no others are 
looked upon in law as given for the advancement of the women, or by way of 
marriage portion, (o) And, therefore, as gifts in frankmarriage are fallen 

(e) By statute 8 and » Wm. HI, c. 81. an easier method of carrying on the proceedings on a writ of pa£ 
titlon of lands held either in joint-tenancy, parcenary, or common, than was used at the common law, is 

chalked out and provided. v _ . , , Cf0 a 

(/) Oo. Litt. 164, 165. (a) See page 115. (h) Bracton, l. 2, c. 34. Litt « 266 to^ZZ. 

(0 I. 2, t . 14, c. 15. (fc) Britton, c. 72. (Z) f 267. (m) Litt. § 266. 

(») Ibid, § 274. (o) Ilf id. $ 275. 
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into disuse, I should hardly have mentioned the law of hotch-pot, hatf not this 
method of division been revived and copied by the statute for distribution of 
personal estates, which we shall hereafter consider at large. 

The estate in coparcenary may be dissolved , either by partition, which dis¬ 
unites the possession; by alienation of one parcener, which disunites the title, 
and may disunite the interest; or by the whole at last descending to and vest¬ 
ing in one single person, which brings it to an estate in severalty. 

IV. Tenants in common are such as hold by several and distinct titles, but 
by unity of possession; because none knoweth his own severalty, and therefore 
they all occupy promiscuously. (^) This tenancy, therefore, happens where 
there is a unity of possession merely, but perhaps an entire disunion of interest, 
of titles and of time. For if there be two tenants in common of lands, one 
may hold his part in fee-simple, the other in tail, or for life; so that there is no 
^necessary unity of interest; one may hold by descent, the other by [*iqo 1 
purchase; or the one by purchase from A, the other by purchase from ' 

B; so that there is no unity of title; one’s estate may have been vested fifty 
years, the other’s but yesterday; so there is no unity of time. The only 
unity there is, is that of possession: and for this Littleton gives the true reason, 
because no man can certainly tell which part is his own; otherwise even this 
would be soon destroyed. 

Tenancy in common may be created, either by the destruction of the two 
other estates in joint-tenancy and coparcenary, or by special limitation in a 
deed. (10) By the destruction of the two other estates, I mean such destruc¬ 
tion as does not sever the unity of possession, but only the unity of title or 
interest: As, if one of two joint-tenants in fee alienes his estate for the life of 
the alienee, the alienee and the other joint-tenant are tenants in common; for 
they have now several titles, the other joint-tenant by the original grant, the 
alienee by the new alienation; (#) and they also have several interests, the 
former joint-tenant in fee-simple, the alienee for his own life only. So, if one 
joint-tenant gives his part to A in tail, and the other gives his to B in tail, the 
donees are tenants in common, as holding by different titles and conveyances, 
(r) If one of two parceners alienes, the alienee and the remaining parcener 
are tenants in common; ( 5 ) because they hold by different titles, the parcener 
by descent, the alienee by purchase. So likewise, if there be a grant to two 
men, or two women , and the heirs of their bodies, here the grantees shall be 
joint-tenants of the life-estate, but they shall have several inheritances; because 
they cannot possibly have one heir of their two bodies, as might have been the 
case [had the limitation been to a man and woman y and the heirs of their 
bodies begotten: (tf) and in this, and the like cases, their issue shall be tenants 
in common; because they must claim by different titles, one as heir of A, and 
the other as heir of B; and those two not titles by ^purchase, but 
descent. In short, whenever an estate in joint-tenancy or coparcenery J 

is dissolved, so that there be no partition made, but the unity of possession 
continues, it is turned into a tenancy in common. 

A tenancy in common may also be created by express limitation in a deed; 
but here care must be taken not to insert words which imply a joint estate; 
and then if lands be given to two or more, and it be not joint-tenancy, it must 
be a tenancy in common. But the law is apt in its constructions to favor 
joint-tenancy rather than tenancy in common; (w) because the divisible services 
issuing from land (as rent, &c.) are not divided, nor the entire services (as 
fealty) multiplied by joint-tenancy, as they must necessarily be upon a tenancy 
in common. Land given to two, to be holden the one moiety to one, and the 


(P) Lltt. $ 292. (<2) Ibid. 298. 


(r) Ibid. 295. 


(*) Ibid. 809. (€) Ibid.fBBS. 


(u) Salk. 892. 


(10) 80 in the United States tenancies in common exist where real estate descends to two 
armore persons as heirs at law; and generally, by statute, estates which, at the common 
MW, would have been estates in joint tenancy, are made estates in common. 
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other moiety to the other, is an estate in common; (w) and, if one grants to 
another half his land,the grantor and grantee are also tenants in common: (x) 
because, as has been before (y) observed, joint-tenants do not take by distinct 
halves or moieties; and by such grants the division and severalty of the estate 
is so plainly expressed, that it is impossible they should take a joint interest in 
the whole of the tenements. But a devise to two persons to hold jointly and 
severally , is said to be a joint-tenancy; (z) because that is necessarily implied 
in the word “ jointly,” the word “ severally ” perhaps only implying the power 
of partition; and an estate given to A and B, equally to be divided between 
them, though in deeds it hath been said to be a joint-tenancy (a) for it implies 
no more than the law has annexed to that estate, viz.; divisibility), (£) yet in 
wills it is certainly a tenancy in common, (c) because the devisor may be pre¬ 
sumed to have meant what is most beneficial to both the devisees, though his 
meaning is imperfectly expressed. And this nicety in the wording of grants 
makes it the most usual as well as the safest way, when a tenancy in common 
f*194l ** 8 meant t0 be created, to add express words of exclusion as well as 
L J description, and limit the estate to A and B, to hold as tenants in com - 
mon, and not as joint-tenants. 

As to the incidents attending a tenancy in common: tenants in common 
(like joint-tenants) are compellable by the statutes of Henry VIII and William 
III, before mentioned, (d) to make partition of their lands; which they were 
not at common law. They properly take by distinct moieties, and have no 
entirety of interest; and therefore there is no survivorship between tenants in 
common. Their other incidents are such as merely arise from the unity of 
possession; and are therefore the same as appertain to joint-tenants merely upon 
that account; such as being liable to reciprocal actions of waste, and of 
account, by the statutes of Westm. 2, c. 22, and 4 Ann. c. 16. For by the 
common law no tenant in common was liable to account with his companion 
for embezzling the profits of the estate; ( e ) though, if one actually turns the 
other out of possession, an action of ejectment will lie against him. (f) (11) 
But, as for other incidents of joint-tenants, which arise from the privity of 
title, or the union and entirety of interest (such as joining or being joined in 
actions, (g) unless in the case where some entire or indivisible thing is to be 
recovered), (h) (12) these are not applicable to tenants in common, whose inter¬ 
ests arc distinct, and whose titles are not joint but several. (13) 

Estates in common can only be dissolved two ways: 1, By uniting all the 
titles and interests in one tenant, by purchase or otherwise; which brings the 
whole to one severalty. 2. By making partition between the several tenants 
in common, which gives them all respective severalties. For indeed tenancies 
in common differ in nothing from sole estates but merely in the blending and 
unity of possession. And this finishes our inquiries with respect to the nature 
of estates . 


< w) Litt. § 298. ( X ) Ibid . 299. 

(a) 1 Eq. Cas. Abr. 291. (6) 1 P. Wms. 17. 

(c) Co. Litt. 199. (/) Ibid . 200. 




(y) See p. 162. (z) Pooh. 52. 

3 Rep. 39. 1 Vera. 32. (d) Pages 185 and 189. 

tt. $311. ( h ) Co. Litt. 197. 


(11) See Sandford v. Ballard, 33 Beav., 401. As to what is an exclusion of a co-tenant 
from possession, 6ee this case, and also Tyson v. Faircloth, 2 Sim. & S., 141; Gillespie v. 
Osburn, 3 A. K. Marsh., 77; B. C„ 13 Am. Dec., 136, and note. 

(12) Tenants in common must join in an action of trespass quare clausam fregit. Austin 
v. Hall, 13 Johns., 286; S. 0., 7 Am. Dec., 376; Hill v. Gibbs, 5 Hill, 56; Monroe Savings 
Bank v. Rochester, 37 N. Y., 365; May v. Slade, 24 Tex., 205. 

(13) A tenant in common may convey his interest in the whole estate so held without 
his co-tenant joining, but lie cannot convey his share in any particular part of the estate so 
held, by metes and bounds, so as thereby to bind his co-tenant without his assent. And 
the reason is that such conveyance might injuriously affect the right of the co-tenant to 
partition by compelling him to take his share out of several distinct parcels, instead of hav¬ 
ing it all assigned together as one parcel, as might otherwise have been done. But any 
such conveyance of a part is binding upon the grantor himself, and, it seems, can be ques¬ 
tioned only by the co-tenant whose interests are injuriously affected by it. Bee 1 WasnD. 
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CHAPTER XIII. 

OF TIIE TITLE TO THINGS REAL, IN GENERAL. 

The foregoing chapters having been principally employed in defining the 
nature of things real, in describing the tenures by which they may be holden, 
and in distinguishing the several kinds of estate or interest that may be had 
therein; I now come to consider, lastly, the title to things real, with the man¬ 
ner of acquiring and losing it. 

A title is thus defined by Sir Edward Coke (a)— Titulus est justa causa possU 
dendi id quod ziostrum est : or, it is the means whereby the owner of lands 
hath the just possession of his property. 

There are several stages or degrees requisite to form a complete title to lands 
and tenements. We will consider them in a progressive order. 

I. The lowest and most imperfect degree of title consists in the mere naked 
possession , or actual occupation of the estate; without any apparent ri^ht, 
or any shadow or pretence of right, to hold and continue such possession. 
This may happen when one man invades the possession of another, and by 
force or surprise turns him out of the occupation of his lands; which is termed 
a disseisin^ being a deprivation of that actual seisin, or corporal freehold of 
the lands, which the tenant before enjoyed. Or it may happen, that after the 
death of the ancestor and before the entry of *the heir, or after the 
death of a particular tenant and before the entry of him in remainder 
or reversion, a stranger may contrive to get possession of the vacant land, and 
hold out him that had a right to enter. In all which cases, and many others 
that might be here suggested, the wrong-doer has only a mere naked posses¬ 
sion, which the rightful owner may put an end to by a variety of legal reme¬ 
dies, as will more fully appear in the third book of these Commentaries. But 
in the mean time, till some act be done by the rightful owner to devest this 
possession and assert his title, such actual possession is, prima facie , evidence 

(a) 1 Inst. 845. 



Real Prop. 417; Freem. on Co-tenancy, §§ 199-288. And for the same reason it would 
seem that the share of one co-tenant in less than the whole, cannot be sold on execution 
against him, and thereby the co-tenants be bound. Great Fall9 Co. v. Worster, 15 N. H., 
412; Loutter v. Porter, 27 Me., 405; Campau v. Godfrey, 18 Mich., 27. 

Tenants in common and other joint owners are held to the utmost good faith toward each 
other in respect to their joint interests, and neither will be allowed to take advantage of the 
relation to make a profit at the expense of the other. One of them cannot acquire a tax 
title of the other's interest. Brown v. Hogle, 30 Ill., 119; Page v. Webster, 8 Mich., 263; 
Butler v. Porter, 13 id., 292; Lloyd v. Lynch, 28 Penn. St., 419. Nor can he buy in an 
outstanding title and use it to the prejudice of his co-tenant if the latter is willing to con¬ 
tribute pro rata to the purchase. Van Horne v. Fonda, 5 Johns. Ch., 388; Venable v. 
Beauchamp. 3 Dana, 321; Owing9 v. McClain, 1 A. K. Marsh., 230; Brittin v. Handy 20 
Ark., 381; Both well v. Dewees, 2 Black, 613. 

One tenant in common may compel the other to share the expense of such repairs as are 
absolutely necessary to save the buildings on the common property going to decay. 
As to this see Ruffners v. Lewis's Ex’rs, 7 Leigh, 720; S. C. 30, Am. Dec., 513 and note. 
But he cannot compel the co-tenant to make improvements, or to contribute pro rata to 
those he may make himself; but in the event of partition, improvements one has made at 
his own expense may be taken into account, and the party making them may have them 
set off to him, if it can be done without affecting injuriously the rights of the other. 

Partition between tenants in common it has been held may be made by their voluntary 
action, followed by exclusive possession by each in accordance with the partition without 
any deed. Jackson v. Harder, 4 Johns., 202; Wood v. Fleet, 36 N. Y., 499. But see 1 
Washb. on Real Prop., 450, and cases cited. Whether such partition would affect the title 
dr not, it would so far bind the possession as to give to each co-tenant the rights and inci¬ 
dents of an exclusive possession of the part set olt to him. Washb. vbi supra. 
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of a legal title in tne possessor; and it may, by length of time , and negligence 
of him who hath the right, by degrees ripen into a perfect and indefeasible 
title. And, at all events, without such actual possession no title can be com¬ 
pletely good. 

II. The next step to a good and perfect title is the right of possession, which 
may reside in one man, while the actual possession is not in himself, but in 
another. For if a man be disseised, or otherwise kept out of possession, by 
any of the means before mentioned, though the actual possession be lost, yet he 
has still remaining in him the right of possession; and may exert it whenever 
he thinks proper, by entering upon the disseisor, and turning him out of that 
occupancy which he has so illegally gained. But this right of possession is of 
two sorts: an apparent right of possession, which may be defeated by proving 
a better; and an actual right of possession, which will stand the test against 
all opponents. Thus if the disseisor, or other wrong-doer, dies possessed of 
the land whereof he so became seised by his own unlawful act, and the same 
descends to his heir; now by the common law the heir hath obtained an ap¬ 
parent right, though the actual right of possession resides in the person dis¬ 
seised; and it shall not be lawful for the person disseised to devest this appar¬ 
ent right by mere entry or other act of his own, but only by an action at law: 
(£>) for, until the contrary be proved by legal demonstration, the law will 

rather presume the right to ^reside in the heir, whose ancestor died 
L J seised, than in one who has no such presumptive evidence to urge in his 
own behalf. Which doctrine in some measure arose from the principles of 
the feudal law, which, after feuds became hereditary, much favored the right 
of descent; in order that there might be a person always upon the spot to per¬ 
form the feudal duties and services; (c) and therefore when a feudatory died 
in battle, or otherwise, it presumed always that his children were entitled to 
the feud, till the right was otherwise determined by his fellow-soldiers and 
fellow-tenants, the peers of the feudal court. But if he, who has the actual 
right of possession, puts in his claim, and brings his action within a reasonable 
time, and can prove by what unlawful means the ancestor became seised, he 
will then by sentence of law recover that possession, to which he hath such 
actual right. Yet, if he omits to bring this his possessory action within a com¬ 
petent time, his adversary may imperceptibly gain an actual right of possession, 
in consequence of the other’s negligence. And by this, and certain other 
means, the party kept out of possession may have nothing left in him, but what 
we are next to speak of, viz.: 

III. The mere right of property, the jus proprietatis, without either possession 
or even the right of possession. This is frequently spoken of in our books 
under the name of the mere right, jits merum; and the estate of the owner is 
in such cases said to be totally devested, and put to g right . (a) A person in 
this situation may have the true ultimate property of the lands in himself: but 
by the intervention of certain circumstances, either by his own negligence, the 
solemn act of his ancestor, or the determination of a court of justice, the pre¬ 
sumptive evidence of that right is strongly in favor of his antagonist; who has 
thereby obtained the absolute right of possession.. As, in the first place, if a 
person disseised, or turned out of possession of his estate, neglects to pursue 
his remedy within the time limited by law: by this means the disseisor or his 
r * i heirs gain the actual right of possession: *for the law presumes that 
L 198J either he had a good right originally, in virtue of which he entered on 
the lands in question, or that since such his entry he has procured a sufficient 
title; and, therefore, after so long an acquiesence, the law will not suffer is 
possession to be disturbed without inquiring into the absolute right of property. 
Yet, still, if the person disseised or his heir hath the true right of pioperty 
remaining in himself, his estate is indeed said to be turned into a mere rig ; 
but, by proving such his better right, he may at length recover the lan s. 

(5) Litt S 385. (c) Gilb, Ten. 18. (<*) Co. Lltt. 345. 
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Again, if a tenant in tail discontinues his estate-tail, by alienating the lands to 
a stranger in fee, and dies; here the issue in tail hath no right of possession, 
independent of the right of property : for the law presumes prima facie that 
the ancestor would not disinherit, or attempt to disinherit, his heir, unless he 
had power to do so; and therefore, as the ancestor had in himself the right of 
possession, and has transferred the same to a stranger, the law will not permit 
that possession now to be disturbed, unless by showing the absolute right of 
property to reside in another person. The heir, therefore, in this case has only 
a mere right , and must be strictly held to the proof of it, in order to recover 
the lands. Lastly, if by accident, neglect, or otherwise, judgment is given 
for either party in any possessory action (that is, such wherein the right of 
possession only, and not that of property, is contested), and the other party 
hath indeed in himself the right of property, this is now turned to a mere right • 
and upon proof thereof in a subsequent action, denominated a writ of right, he 
shall recover his seisin of the lands. 

Thus, if a disseisor turns me out of possession of my lands, he thereby gains 
a mere naked possession and I still retain the right of possession, and right of 
property . If the disseisor dies, and the lands descend to his son, the son gains 
an apparent right of possession / but I still retain the actual right both of 
possession and property. If I acquiesce for thirty years, ( 1 ) without bringing 
any action to recover possession of the lands, the son gains the actual right of 
possession , and I retain ^nothing but the mere right of property. And (-*1901 
even this right of property will fail, or at least it will be without a remedy -* 
unless I pursue it within the space of sixty years. So also if the father be 
tenant in tail, and alienes the estate-tail to a stranger in fee, the alienee thereby 
gains the right of possession, and the son hath only the mere right or right of 
property . And hence it will follow, that one man may have the possession, 
another the right of possession, and a third the right of property . For if a 
tenant in tail enfeoffs A in fee simple, and dies, and B disseises A; now B 


(1) The term is now twenty years; see the statute of S and 4 Wm, IV, c. 27, e. 2. And 
by that .statute it is provided that the right and title of the person who might, within the 
time limited, have had the proper remedy, but who has failed to resort to it, shall be 
extinguished. 

In general twenty years after the right accrues, will be found to be the period limited by 
statute in the American states, within which the owner mu9t bring action for recovery of 
real estate. Exceptions are generally made in these statutes in favor of infants, married 
women, insane persons, persons beyond the seas, and sometimes other classes. 

To bar the owner’s right under these statutes, it is necessary: 1. That the land should 
have been in the actual possession of another. Jackson v. Schoonmaker, 2 Johns,, 230; 
Bailey v. Irby, 2 N. and McCord, 343; Coburn v. Hollis, 3 Met., 125; Doswell v. De La 
Lanza, 20 How., 29; Trapnal v. Burton, 24 Ark., 271. 2. That the possession should have 
been continuous for the full statutory period. Sorber v. Willing, 10 Watts, 141; Holdfast 
v. Shepard, 6 Ired., 361; School District v. Lynch, 33 Conn., 830; Innis v. Miller, 10 Mart 
La., 289. 3. That it should have been under a claim of right adverse to that of the owner, 
and notin recognition of his title; or as a mere “squatter.*’ Mitchell v. Walker, 2 Aik. 
Vt., 266; Gay v. Mitchell, 35 Ga., 139; and 4. That the possession must have been of that 
public and notorious character that the owner, if guilty of no negligence, would have been 
made aware of it and of the claim of right accompanying it. Proprietors, &c., v. Springer, 
4 Mass., 416; Morrison v. Kelly, 22 Ill., 610; Smith v. Hosmer, 7 N. H., 436; Scruggs v. 
Scruggs, 43 Mo., 142. Mere acts of trespass on land do not constitute adverse possession. 
Hale v. Glidden, 10 N. H., 397; Loftin v. Cobb, 1 Jones N. C. t 406; Denham v. Holeman, 
26 Ga., 182; Braxdale v. Speed, 1 A. K. Marsh., 105; Tmesdale v. Ford, 37 111., 210; 
Parker v. Parker, 1 Allen, 245. As to what may be sufficient to establish adverse posses¬ 
sion, see Stanley v. White. 14 East, 332; Ewing v. Burnet, 11 Pet., 41; Johnston v. Irwin, 
3 S. and R., 291; Barr v. Gratz, 4 Wheat., 213; Brown v. Porter, 10 Mass., 93; Morrison v. 
Chapin, 97 Mass., 72; Davidson v. Beatty, 3 H. and McH., 595; Farley v. Lenox, 8 S. and 
R., 392; Booth v. Small, 25 Iowa, 177; Sumner v. Murphy, 2 Hill (S. C.), 488; Cass v. 
Richardson, 2 Cold., 28; Sheaffer v. Eakman, 56 Penn. St., 144; Whitehead v. Foley, 28 
Texas, 268. It is not necessary that the same person should continuously have occupied 
adversely: for two or more persons may occupy successively, and if they are in privity with 
each other—as in the case of grantor and grantee, or ancestor and heir—the latter is entitled 
to have the benefit of the possession of the one to whose right he has succeeded. 
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will have t lie ])ossessio7iy A the right of possession, and the issue in tail the 
right of property: A may recover the possession against B; and afterwards 
the issue in tail may evict A, and unite in himself the possession, the right of 
possession, and also the right of property. In which union consists, & 

IV. A complete title to lands, tenements and hereditaments. For it is an 
ancient maxim of the law, (e) that no title is completely good, unless the right 
of possession be joined with the right of property; which right is then de¬ 
nominated a double right, jus duplicatum , or droit droit . (f) And when to 
this double right the actual possession is also united, when there is, according 
to the expression of Fleta, (g) juris et seisince conjunction then, and then only^ 
is the title completely legal. 


CHAPTER XIV. 

OF TITLE BY DESCENT. 

The several gradations and stages , requisite to form a complete title to lands, 
tenements, and hereditaments, having been briefly stated in the preceding 
chapter, we are next to consider the several manners , in which this complete 
title (and therein principally the right of property) may be reciprocally lost 
and acquired: whereby the dominion of things real is either continued or 
transferred from one man to another. And here we must first of all observe, 
that (as gain and loss are terms of relation, and of a reciprocal nature) by 
whatever method one man gains an estate, by that same method, or its corre¬ 
lative, some other man has lost it. As where the heir acquires by descent, the 
ancestor has first lost or abandoned his estate by his death: where the lord 
gains land by escheat, the estate of the tenant is first of all lost by the natural 
or legal extinction of all his hereditary blood: where a man gains an interest by 
occupancy, the former owner has previously relinquished his right of posses¬ 
sion: where one man claims by prescription or immemorial usage, another 
man has either parted with his right by an ancient and now forgotten 
grant, or has forfeited it by the supineness or neglect of himself and his ances¬ 
tors for ages: and so, in oase of forfeiture, the tenant by his own misbehaviour 
or neglect has renounced his interest in the estate; whereupon it devolves to 
that person who by law may take advantage of such default: and, in alienation 
by common assurances, *the two considerations of loss and acquisition 
*- are so interwoven, and so constantly contemplated together, that we 

never hear of a conveyance, without at once receiving the ideas as well of 
the grantor as the grantee. 

The methods therefore of acquiring on the one hand, and of losing on the 
other, a title to estates in things real, are reduced by our law to two; descent , 
where the title is vested in a man by the single operation of law: and purchase y 
where the title is vested in him by his own act or agreement, (a) 

Descent, or hereditary succession, is the title whereby a man on the death 
of his ancestor acquires his estate by right of representation, as his heir at 
law. An heir, therefore, is he upon whom the law casts the estate immediately 
on the death of the ancestor: and an estate, so descending to the heir, is in 
law called the inheritance. (1) 

(e) Mlrr. 1. 2, e. 27. (/) Co. Litt. 266. Bract. L 5, tr. 3, c. 5, $ 2. ig) l. 3, c. 15, § 6 . (a) Co. Litt. 18. 


(1) The statute of 3 and 4 Wm. IV, c. 106, for the amendment of the law of inheritance, 
enacts, that in every case descent shall be traced from the purchaser, but the last owner 
shall be considered to be the purchaser, unless it shall be proved that he inherited the land. 
It is also enacted, that an heir who is entitled under a will shall take as devisee, and not by 
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The dootrine of descents, or law of inheritances in fee-simple, is a point of 
the highest importance; and is indeed the principal object of the laws of real 
property in England. All the rules relating to purchases, whereby the legal 
course of descents is broken and altered, perpetually refer to this settled law 
of inheritance, as a datum or first principle universally known, and upon which 
their subsequent limitations are to work. Thus a gift in tail, or to a man and 
the heirs of his body, is a limitation that cannot be perfectly understood with¬ 
out a previous knowledge of the law of descents in fee-si in pie. One may well 
perceive that this is an estate confined in its descent to such heirs only of the 
donee, as have sprung or shall spring from his body; but who those heirs are, 
whether all liis children both male and female, or the male only, and (among 
the males) whether the eldest, youngest, or other son alone, or all the sons 
together, shall be his heirs; this is a point that we must result back to the 
standing law of descents in fee-simple to be informed of. 

*In order therefore to treat a matter of this universal consequence r* 909 l 
the more clearly, I shall endeavor to lay aside such matters as will ' 

only tend to breed embarrassment and confusion in our inquiries, and shall 
confine myself entirely to this one object. I shall therefore decline consider¬ 
ing at present who are, and who are not, capable of being heirs; reserving that 
for the chapter of escheats . I shall also pass over the frequent division of 
descents into those by custom, statute , and common law: for descents by par - 
ticular custom , as to all the sons in gavelkind, and to the youngest in borough- 
English, have already been often (6) hinted at, and may also be incidentally 
touched upon again; but will not make a separate consideration by themselves, 
in a system so general as the present: and descents by statute , or fees-tail per 
formam donl, in pursuance of the statute of Westminster the second, have 
also been already (c) copiously handled; and it has been seen that the descent 
in tail is restrained and regulated according to the words of the original dona¬ 
tion, and does not entirely pursue the common law doctrine of inheritance / 
which, and which only, it will now be our business to explain. 

And, as this depends not a little on the nature of kindred, and the several 
degrees of consanguinity, it will be previously necessary to state, as briefly as 
possible, the true notion of this kindred or alliance in blood, (c?) 

Consanguinity, or kindred, is defined by the writers on these subjects to be 
“ vinculum personarum ab eodem stipite descendentium /” the connexion or rela¬ 
tion of persons descended from the same stock or common ancestor. This con¬ 
sanguinity is either lineal, or collateral* 



or 1771, 4to.) 


descent: and a limitation in any assurance to the grantor and his heirs shall create an estate 
by purchase: but if any person acquires lands by purchase, under a limitation to the heirs, 
or the heirs of the body, of any of his ancestors, such land shall descend, and the descent 
shall be traced as if the ancestor named in such limitation had been the purchaser of the 
land. It is further enacted, that no brother or sister shall be considered to inherit imme¬ 
diately from his or her brother or si9ter, but shall trace descent through their common 
parent; and every lineal ancestor may be heir to any of his issue, in preference to collateral 
persons claiming through him; the male line to be preferred throughout in tracing descents; 
but, in case of the failure of male paternal ancestors of the person from whom the descent 
is to be traced upwards, and of their descendants, the mother of his more remote male 
paternal ancestor, or her descendants, shall be the heir or heir9 of such person, in prefer¬ 
ence to a less remote paternal ancestor; and the mother of his more remote male maternal 
ancestor, and her descendants, shall be heir or heirs, in preference to the mother of a less 
remote male maternal ancestor. And it is further enacted, that any person related to the 
person from whom the descent is to be traced by the half blood shall be capable of being 
nis heir, and shall stand next in order of inheritance after any relation of the same degree 
of the whole blood, and his issue, where the common ancestor shall be a male, and next 
after the common ancestor where such common ancestor shall be a female, and after the 
death of a person attainted his descendants may inherit. 
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[*2031 *^ nea l consanguinity is that which subsists between persons, of 
whom one is descended in a direct line from the other, as between John 
Stiles (the propositus in the table of consanguinity) and his father, grandfather, 
great-grandfather, and so upwards in the direct ascending line; or between 
John Stiles and his son, grandson, great-grandson, and so downwards in the 
direct descending line. Every generation, in this lineal direct consanguinity, 
constitutes a different degree, reckoning either upwards or downwards: the 
father of John Stiles is related to him in the first degree, and so likewise is his 
son; his grandsire and grand-son in the second; his great-grand sire and great- 
grandson in the third. This is the only natural way of reckoning the degrees 
in the direct line, and therefore universally obtains, as well in the civil, (e) and 
canon, (f) as in the common law. (g) 

The doctrine of lineal consanguinity is sufficiently plain and obvious; but it 
is at the first view astonishing to consider the number of lineal ancestors which 
every man has, within no very great number of degrees; and so many different 
bloods (4) is a man said to contain in his veins, as he hath lineal ancestors. Of 
these he hath two in the first ascending degree, his own parents; he hath four 
in the second, the parents of his father and the parents of his mother; he hath 
eight in the third, the parents of his two grandfathers and two grandmothers; 
and by the same rule of progression, he hath an hundred and twenty-eight 
in the seventh; a thousand and twenty-four in the tenth; and at the twentieth 
degree, or the distance of twenty generations, every man hath above a million 
of ancestors, as common arithmetic will demonstrate, (f) This lineal consan¬ 
guinity, we may observe, falls strictly within the definition of vinculum 
r*204l *P ersonarU7n a b modern stipite descendentium ; since lineal relations are 
L J such as descend one from the other, and both of oourse from the same 
common ancestor. 

Collateral kindred answer to the same description: collateral relations agree¬ 
ing with the lineal in this, that they descend from the same stock or ancestor; 
but differing in this, that they do not descend one from the other. Collateral 
kinsmen are such, then, as lineally spring from one and the same ancestor, who 
is the stirpSj or root, the stipes , trunk, or common stock, from whence these 
relations are branched out. As if John Stiles hath two sons, who have 
* ea °h a numerous issue; both these issues are lineally descended from 
*- J John Stiles as their common ancestor; and they are collateral kinsmen 
to each other, because they are all descended from this common ancestor, and 


(. t) Ff . 88, 10 t 10. (/) Decretal . 1. 4, tit. 14. (g) Co. Litt. 28. (h) Ibid. 12. 

(£) This will seem surprising to those who are unacquainted with the increasing power of progressive 
numbers; but is palpably evident from the following table of a geometrical progression In which the first 
term is 2, and the denominator also 2; or, to speak more intelligibly, it is evident, for that each of us has 
two ancestors in the first degree; the number of whom is doubled at every remove, because each of our 
ancestors has also two Immediate ancestors of his own: 


Lineal Degrees . 

1 . 

2 . 

3 . 

4 . 

6 . 

6 . 

7 . 

8 .. 

9. 

10 . 


Number of Ancestors. 
.2 




...4 
...8 
..16 
..82 
. 64 
.128 
266 
.612 
1024 


Lineal Degrees. Number of Ancestors. 


11.2018 

12 .4096 

18.8192 

14 .16384 

15 .82768 

15.65536 

17 .131072 

18 . 262144 

19 . 624288 

20 .104357$ 


A shorter method of finding the number of ancestors at any even degree Is by squaring the number of 
ancestors at half that number of degrees. Thus 16 (the number of ancestors at four degrees) is the square 
of 4, the number of ancestors at two; 256 is the square of 16; 65530 of 250; and the number of ancestors 
at 40 degrees would be the square of 1048676, or upwards of a million millions. (2) 


(2) This calculation supposes that the farther back we go the greater is the number of a 
man's lineal ancestors; but this wholly excludes the idea of all mankind being derived from 
a single pair, and would require the assumption that the further back we go the greater 
must have been the population of the globe. It would require us to assume also that the 
parties to every marriage were not only not related in any known degree, but that they 
never had, from the beginning of the world, any common ancestor. 
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all have a portion of his blood in their veins, which denominates them contan- 
gumeos. 

We must be careful to remember, that the very being of collateral consan- 

f uinity consists in this descent from one and the same common ancestor, 
'hus Titius and his brother are related; why? because both are derived from 
one father; Titius and his first cousin are related; why ? because both descend 
from the same grandfather; and his second cousin’s claim to consanguinity is 
this, that they both are derived from one and the same great-grandfather. In 
short, as many ancestors as a man has, so many common stocks he has, from 
which collateral kinsmen may be derived. And as we are taught by holy writ 
that there is one couple of ancestors belonging to us all, from whom the whole 
race of mankind is descended, the obvious and undeniable consequence is, that 
all men are in some degree related to each other. For indeed, if we only sup¬ 
pose each couple of our ancestors to have left, one with another, two children; 
and each of those children on an average to have left two more (and, without 
such a supposition, the human species must be daily diminishing); we shall 
find that all of us have now subsisting near two hundred and seventy millions 
of kindred in the fifteenth degree, at the same distance from the several com¬ 
mon ancestors as ourselves are; besides those that are one or two descents 
nearer to or farther from the common stock, who may amount to as many 
more. (&) And if this calculation should appear incompatible with the number 
of inhabitants on the earth, it is because, by intermarriages among the several 
descendants from the same ancestor, a hundred or a thousand modes of con¬ 
sanguinity may be consolidated in one person, or he may be related to us a 
hundred or a thousand different ways. 

*The method of computing these degrees in the canon law, (?) which r*onft i 
our law has adopted, (rn) is as follows: we begin at the common an- 
cestor, and reckon downwards: and in whatsoever degree the two persons, or 
the most remote of them, is distant from the common ancestor, that is the de¬ 
gree in which they are related to each other. Thus Titius and his brother are 
related in the first ^degree; for from the father to each of them is r*oQ*-i 
counted only one; Titius and his nephew are related in the second de- *- -* 

gree; for the nephew is two degrees removed from the common ancestor; viz.: 
his own grandfather, the father of Titius . Or (to give a more illustrious in¬ 
stance from our English annals), King Henry the Seventh, who slew Richard 
the Third in the battle of Bosworth, was related to that prince in the fifth de¬ 
gree. Let the propositus therefore in the table of consanguinity represent King 
Richard the Third, and the class marked (t) King Henry the Seventh. Now 


(fc) This will swell more considerably than the former calculation; for here, though the first term Is but 
1, the denominator is 4; that is, there Is one kinsman (a brother) in the first degree, who makes, together 
with the propositus, the two descendants from the first couple of ancestors; and in every other degree 
the number of kindred must be the quadruple of those in the degree which immediately precedes it. For, 
since each couple of ancestors has two descendants, who Increase In a duplicate ratio , it will follow that 
the ratio, in which all the descendants increase downwards, must be double to that in which the ances¬ 
tors increase upwards; but we have seen that the ancestors Increase upwards in a duplicate ratio, there¬ 
fore the descendants must increase downwards in a double duplicate, that is, in a quadruple ratio. 


Collateral Degree*. 

2. 

3 . 

4 . 

6 . 

Number of kindred . 

.4 

.256 

Collateral Degrees. 

11. 

12. 

13 . 

14 . 

15 . 

Number of Kindrei 

.4194304 

.67108864 

.288435456 

6. 

.1024 

16. 

.1073741824 

7. 

.4096 

17. 

.4294967296 

8. 

.16364 

18. 

.17179869184 

9 . 

.65536 

19. 

.68719476736 

10. 


20. 

.274877906944 


This calculation may also be formed by a more compendious process, viz.: by squaring the couples, or 
half the number of ancestors, at any given degree; which will furnish us with the number of kindred we 
have In the same degree, at equal distance with ourselves from the common stock, besides those at un¬ 
equal distances. Thus, in the tenth lineal degree, the number of ancestors is 1024; its half, or the 
oouplea, amount to 612; the number of kindred in the tenth collateral degree amounts therefore to 262144. 
or the square of 612. And If we will be at the trouble to recollect the state of the several families within 
our own knowledge, and observe how far they agree with this account: that is, whether on an average 
every man has not one brother or sister, four first cousins, sixteen second cousins, and so on; we shall find 
that the present calculation Is very far from being overcharged. 

( I) Decretal. 4, 14, 8 and 0. (m) Co. Lltt. 23. 
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their common stock or ancestor was King Edward the Third, the abavus in the 
same table: from him to Edmond, duke of York, the proavus , is one degree; 
to Richard, earl of Cambridge, the avus , two; to Richard, duke of York, the 
pater, three; to King Richard the Third, the propositus, four; and from King 
Edward the Third to John of Gant (a) is one degree; to John, earl of Somer¬ 
set, (b) two; to John, Duke of Somerset, (c) three; to Margaret, countess 01 
Richmond, (&) four; to King Henry the Seventh, (t) five. Which last men¬ 
tioned prince, being the farthest removed from the common stock, gives the 
denomination to the degree of kindred in the canon and municipal law. Though, 
according to the computation of the civilians (who count upwards, from either 
of the persons related, to the common stock, and then downwards again to the 
other: reckoning a degree for each person both ascending and descending), 
these two princes were related in the ninth degree, for from King Richard the 
Third to Richard, duke of York, is one degree; to Richard, earl of Cam- 
bridge, two; to Edmond, duke of York, three; to King Edward the Third, the 
common ancestor, four; to John of Gant, five; to John, earl of Somerset, six; 
to John, duke of Somerset, seven; to Margaret, countess of Richmond, eight; 
to King Henry the Seventh, nine, (n) 

r *208 1 *The nature and degrees of kindred being thus in some measure ex- 

-* plained, I shall next proceed to lay down a series of rules or canons of 
inheritance, according to which, estates are transmitted from the ancestor to 
the heir; together with an explanatory comment, remarking their original and 
progress, the reasons upon which they are founded, and in some cases their 
agreement with the laws of other nations. 

1. The first rule is, that inheritances shall lineally descend to the issue of 
the person who last died actually seised in infinitum ; but shall never lineally 
ascend. (3) 

To explain the more clearly both this and the subsequent rules, it must first 
be observed, that by law no inheritance can vest, nor can any person be the 
actual complete heir of another, till the ancestor is previously dead. Nemo 
est hceres viventis . Before that time the person who is next in the line of suc¬ 
cession is called an heir apparent, or heir presumptive . Heirs apparent are 
such, whose right of inheritance is indefeasible, provided they outlive the an¬ 
cestor; as the eldest son or his issue, who must by the course of the common 
law be heir to the father whenever he happens to die. Heirs presumptive are 
such who, if the ancestor should die immediately, would in the present circum¬ 
stances of things be his heirs; but whose right of inheritance may be defeated 
by the contingency of some nearer heir being born: as a brother, or nephew, 
whose presumptive succession may be destroyed by the birth of a child, or a 
daughter, whose present hopes may be hereafter cut off by the birth of a son. 
Nay, even if the estate hath descended, by the death of the owner, to such 
brother, or nephew, or daughter, in the former cases, the estate shall be de¬ 
vested and taken away by the birth of a posthumous child; and, in the latter, 
it shall also be totally devested by the birth of a posthumous son. ( o ) 
r*209 1 *We must also remember, that no person can be properly such an 
L -I ancestor, as that an inheritance of lands or tenements can be derived 
from him, unless he hath had actual seisin of such lands, either by his own 
entry, or by the possession of his own or his ancestor’s lessee for years, or by 
receiving rent from a lessee of a freehold: ( p ) or unless he hath had what 
is equivalent to corporal seisin in hereditaments that are incorporeal; such as 

( n) See the table of consanguinity annered: wherein aU the decrees of collateral kindred to the pro~ 
positus are computed so far as the tenth of the civilians and the seventh of the canonists inclusive; the 
former being* distinguished by the numeral letters, the latter by the common cyphers. 

(o) Bro. tit. descent, 58. (p) Co. Litt. 15. 


(3) This canon of descent is very generally changed in the United States, so as to admit 
at least the father and mother as heirs in the event of the failure of lineal descendants. It 
is also altered in England by statute 3 and 4 Wm. IV, c. 106. See infra, p. 240, note. 
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the receipt of rent, a presentation to the church in case of an adyowson, (?) 
and the like. But he shall not be accounted an ancestor, who hath had only a 
bare right, or title to enter or be otherwise seised. And therefore all the cases 
which will be mentioned in the present chapter, are upon the supposition that 
the deceased (whose inheritance is now claimed) was the last person actually 
seised thereof. For the law requires this notoriety of possession , as evidence 
that the ancestor had that property in himself, which is now to be transmitted 
to his heir. Which notoriety had succeeded in the place of the ancient feudal 
investiture, whereby, while feuds were precarious, the vassal on the descent of 
lands was formerly admitted in the lord’s court (as is still the practice in Scot¬ 
land), and there received his seisin, in the nature of a renewal of his ancestor’s 
grant, in the presence of the feudal peers; till, at length, when the right of 
succession became indefeasible, an entry on any part of the lands within the 
county (which if disputed was afterwards to be tried by those peers) or other 
notorious possession, was admitted as equivalent to the formal grant of seisin, 
and made the tenant capable of transmitting his estate by descent. The sei¬ 
sin therefore of any person, thus understood, makes him the root or stock, 
from which all future inheritance by right of blood must be derived: which 
is very briefly expressed in this maxim, seisina facit stipitem . (r) 

*When therefore a person dies so seised, the inheritance first goes to r*oiol 
his issue; as if there be Geoffrey, John, and Matthew, grandfather, L ^ 
father, and son; and John purchases lands and dies; his son Matthew shall 
succeed him as heir, and not the grandfather, Geoffrey; to whom the land shall 
never ascend , but shall rather escheat to the lord, (s) 

This rule, so far as it is affirmative and relates to lineal descents, is almost 
universally adopted by all nations; and it seems founded on a principle of 
natural reason, that (whenever a right of property transmissible to represen¬ 
tatives is admitted) the possessions of the parents should go, upon their 
decease, in the first place to their children, as those to whom they have given 
being, and for whom they are therefore bound to provide. But the negative 
branch, or total exclusion of parents and all lineal ancestors from succeeding 
to the inheritance of their offspring, is peculiar to our own laws, and such as 
have been deduced from the same original. For, by the Jewish law, on 
failure of issue, the father succeeded to the son, in exclusion of brethren, 
unless one of them married the widow, and raised up seed to his brother. (2) 
And by the laws of Rome, in the first place, the children or lineal descendants 
were preferred; and on failure of these, the father and mother or lineal 
ascendants succeeded, together with the brethren and sisters; (w) though by 
the law of the twelve tables the mother was originally, on account of her sex, 
excluded, (u) Hence this rule of our laws has been censured and declaimed 
against as absurd, and derogating from the maxims of equity and natural 
justice, (w) Yet that there is nothing unjust or absurd in it, but that on the 
contrary it is founded upon very good legal reason, may appear from con¬ 
sidering as well the nature of the rule itself, as the occasion oi introducing it 
into our laws. 

*We are to reflect, in the first place, that all rules of succession to r* 91 
estates are creatures of the civil polity, and juris positivi merely. The L -* 
right of property, which is gained by occupancy, extends naturally no farther 
than the life of the present possessor: after which the land by the law of 
nature would again become common, and liable to be seised by the next occu¬ 
pant; but society, to prevent the mischiefs that might ensue from a doctrine 
so productive of contention, has established conveyances, wills, and successions; 
whereby the property originally gained by possession is continued and trans¬ 
mitted from one man to another, according to the rules which each state 
has respectively thought proper to prescribe. There ia certainly, therefore, no 


(q) Oo. utt.iL 
(«> utt. | a. 

(f) Ixut 8, a, L 


(r) Flet. 1. 8, c. 2. 

(f) Seld. de success. Ebrceor . c. 12. (u) Ff, 88. 15. 1. Nov. 118,127. 

(«e) Craig, de fur, feud t l. 2, t. 18, f 15, Locke on Gov. part 1, f 00. 
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injustice done to individuals, whatever be the path of descent marked out by 
the municipal law. J 

If we next consider the time and occasion of introducing this rule into our 
law, we shall find it to have been grounded upon very substantial reasons. I 
think there is no doubt to be made, but that it was introduced at the same 
time with, and in consequence of, the feudal tenures. For it was an express 
rule of the feudal law, (x) that successionis feudi tails est natura, quod 
ascendentes non succedunt; and therefore the same maxim obtains also in the 
French law to this day. (y) (4) Our Henry the First, indeed, among other 
restorations of the old Saxon laws, restored the right of succession in the 
ascending line: (z) but this soon fell again into disuse; for so early as Glanvil’s 
time, who wrote under Henry the Second, we find it laid down as established 
law, (a) that hcereditas nunquam ascendit; which has remained an invariable 
maxim ever since. These circumstances evidently show this rule to be of 
feudal original; and taken in that light, there are some arguments in its 
r*212l ^ avour > brides those which are drawn *mefely from the reason of the 
L J thing. For if the feud of which the son died seised, was really feudum 
antiquum, or one descended to him from his ancestors, the father could not 
possibly succeed to it, because it must have passed him in the course of 
descent, before it could come to the son; unless it were feudum maternum y or 
one descended from his mother, and then for other reasons (which will appear 
hereafter) the father could in nowise inherit it. And if it wer $ feudum novum y 
or one newly acquired by the son, then only the descendants from the body of 
the feudatory himself could succeed, by the known maxim of the early feudal 
constitutions; (£) which was founded as well upon the personal merit of the 
vassal, which might be transmitted to his children, but could not ascend to his 
progenitors, as also upon this consideration of military policy, that the 
decrepit grandsire of a vigorous vassal would be but indifferently qualified to 
succeed him in his feudal services. Nay, even if this feudum novum were 
held by the son ut feudum antiquum , or with all the qualities annexed to a 
feud descended from the ancestors, such feud must in all respects have 
descended as if it had really been an ancient feud; and therefore could not go 
to the father, because if it had been an ancient feud, the father must have 
been dead before it could have come to the son. Thus, whether the feud was 
strictly novum y or strictly antiquum , or whether it was novum held ut 
antiquum t in none of these cases the father could possibly succeed. These 
reasons, drawn from the history of the rule itself, seem to be more satisfactory 
than that quaint one of Bracton, (c) adopted by Sir Edward Coke, (d) which 
regulates the descent of lands according to the laws of gravitation. 

H. A second general rule or canon is, that the male issue shall be admitted 
before the female. (5) 

r * *Thus, sons shall be admitted before daughters; or, as our male law- 

L 1 givers have somewhat uncomplaisantly expressed it, the worthiest of 
blood shall be preferred, (e) As if John Stiles hath two sons, Matthew and 
Gilbert, and two daughters, Margaret and Charlotte, and dies; first Matthew, 
and (in case of his death without issue) then Gilbert, shall be admitted to the 
succession in preference to both the daughters. 

Th is preference of males to females is entirely agreeable to the law of suc¬ 
cession among the Jews, (f) and also among the states of Greece, or at least 
among the Athenians; (g ) but was totally unknown to the laws of Rome (A) 

(x) 2 Feud . 60. (*/) Domat. p.2,1.2, t. 2. Montesq. Sp. L. 1. 81, c. 83. (a) LL. Hen . /, c. 70. 

(a) l . 7, c. 1. (b) 1 Feud . 20. ¥ , . ... 

(c) Deacendit itaque jus t quasi ponderosum quid cadena deorsum recta tinea, et nunquam reascenaiU 

1 2 c 29 

* (d) \ Inst. 11. (e) Hal. H. C. L. 235. (/) Numb. c. 27. (g) Petit. LL. Attic. !.«,*■*• 

(h) Inst. 8, L 6. 


(4) 

(«) 


This is since changed. 

This canon of descent does not obtain in the United States. 
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(such of them I mean as are at present extant), wherein brethren and sisters 
were allowed to succeed to equal portions of the inheritance. I shall not here 
enter into the comparative merit of tho Roman and the other constitutions in 
this particular, nor examine into the greater dignity of blood in the male or 
female sox: but shall only observe, that our present preference of males to 
females seems to have arisen entirely from the feudal law. For though our 
British ancestors, the Welsh, appear to have given a preference to males, (*) 
yet our Dauish predecessors (who succeeded them) seem to have made no 
distinction of sexes, but to have admitted all the children at once to the 
inheritance. (k) But the feudal law of the Saxons on the continent (which 
was probably brought over hither, and first altered by the law of King Canute) 
gives an evident preference of the male to the female sex. “ Pater aut mater 

defuncti , fdio non jilice hcereditatum relinquent . Qui defunctus non 

filios sed Jilias reliquerit , ad eas omnis hcereditas pertineat” (J) It is possible, 
therefore, that this preference might be a branch of that imperfect system of 
feuds which obtained here before the conquest; especially as it subsists among 
the customs of gavelkind, and as, in the ^charter or laws of King r*oixl 
Henry the First, it is not (like many Norman innovations) given up, L * 
but rather enforced, (m) The true reason of preferring the males must be 
deduced from feudal principles; for, by the genuine and original policy of 
that constitution, no female could ever succeed to a proper feud, (n) inasmuch 
as they were incapable of performing those military services, for the sake of 
which that system was established. But our law does not extend to a total 
exclusion of females, as the Salic law, and others, where feuds were most 
strictly retained: it only postpones them to the males; for though daughters 
are excluded by sons, yet they succeed before any collateral relations; our 
law, like that of the Saxon feudists before mentioned, thus steering a middle 
course, between the absolute rejection of females, and the putting them on a 
footing with males. 

III. A third rule or canon of descent is this: that where there are two or 
more males, in equal degree, the eldest only shall inherit; but the females all 
together. (6) 

As if a man hath two sons, Matthew and Gilbert, and two daughters, Mar¬ 
garet and Charlotte, and dies; Matthew, his eldest son, shall alone succeed to 
his estate, in exclusion of Gilbert, the second son, and both the daughters; but, 
if both the sons die without issue before the father, the daughters Margaret 
and Charlotte shall both inherit the estate as coparceners. ( o ) 

This right of primogeniture in males seems anciently to have only obtained 
among the Jews, in whose constitution the eldest son had a double portion of 
the inheritance; (p) in the same manner as with us, by the laws of King Henry 
the First, (^) the eldest son had the capital fee or principal feud of his father’s 
possessions, and no other pre-eminence; and *as the eldest daughter 
had afterwards the principal mansion, when the estate descended in L -* 
coparcenary, (r) The Greeks, the Romans, the Britons, the Saxons, and even 
originally the feudists, divided the lands equally; some among all the children 
at large, some among the males only. This is certainly the most obvious and 
natural way; and has the appearance, at least in the opinion of younger 
brothers, of the greatest impartiality and justice. But when the Emperors 
began to create honorary feuds, or titles of nobility, it was found necessary 
(in order to preserve their dignity) to make them impartible, ( 5 ) or (as they 
styled them) feuda individual and in consequence descendible to the eldest 
son alone. This example was further enforced by the inconveniences that at. 


(0 Stat. Wall. 12 Edw. L 
lo) LiU. ) 5. Hale, K. OL L. 
(r) Glanrii, l. 7, c. 8. 


Qe) LL. Canut. e. 68. (0 Tit. 7, 1 and 4. 

238. ( p) Selden, de succ. Ebr. c. 6. 

(*) 2 Feud. 55. 


Cm) c. 70. 
(g) c. 70. 


(n) 1 Feud. 8. 


(6) In the United States the right of primogeniture is not recognized in the law of descents. 
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tended the splitting of estates; namely, the division of military services, the 
multitude of infant tenants incapable of performing any duty, the consequen¬ 
tial weakening of the strength of the kingdom and the inducing younger sons 
to take up with the business and idleness of a country life, instead of being 
serviceable to themselves and the public by engaging in mercantile, in military, 
in civil, or in ecclesiastical employments. (fj These reasons occasioned an 
almost total change in the method of feudal inheritances abroad; so that the 
eldest male began universally to succeed to the whole of the lands in all mili¬ 
tary tenures; and in this condition the feudal constitution was established in 
England by William the Conqueror. 

Yet we find that socage estates frequently descended to all the sons equally, 
so lately as when Glanvil (w) wrote, in the reign of Henry the Second; and it 
is mentioned in the Mirror (w) as a part of our ancient constitution, that 
knights fees should descend to the eldest son, and socage fees should be 
partible among the male children. However, in Henry the Third’s time we 
find by Bracton (x) that socage lands, in imitation of lands in chivalry, had 
almost entirely fallen into the right of succession by primogeniture, as the 
[♦ 216 ] k w now 8tan ^ 7 8 3 ^except in Kent, where they gloried in the preserva- 
L ^ J tion of their ancient gavelkind tenure, of which a principal branch was 
a joint inheritance of all the sons; (y) and except in some particular manors 
and townships, where their local customs continued the descent, sometimes to 
all, sometimes to the youngest son only, or in other more singular methods of 
succession. 


As to the females, they are still left as they were by ancient law; for they 
were all equally incapable of performing any personal service; and therefore 
one main reason of preferring the eldest ceasing, such preference would have 
been injurious to the rest; and the other principal purpose, the prevention of 
the too minute subdivision of estates, was left to be considered and provided 
for by the lords, who had the disposal of these female heiresses in marriage. 
However, the succession by primogeniture, even among females, took place as 
to the inheritance of the crown; ( z ) wherein the necessity of a sole and deter¬ 
minate succession is as great in the one sex as the other. And the right of 
sole succession, though not of primogeniture, was also established with respect 
to female dignities and titles of honour. For if a man holds an earldom to 
him and the heirs of his body, and dies, leaving only daughters; the eldest 
shall not of course be countess, but the dignity is in suspense or abeyance till 
the king shall declare his pleasure: for he, being the fountain of honour, may 
confer it on which of them he pleases, (a) (7) In which disposition is pre¬ 
served a strong trace of the ancient law of feuds, before their descent by 
primogeniture even among the males was established; namely, that the lord 
might bestow them on which of the sons he thought proper—“ progression estut 
adfilios deveniret , in quern scilicet dominus hoc vellet beneficium confirmare ,.” (5) 

IV. A fourth rule, or canon of descents is this; that the lineal descendants' 
r* 9 i' 7 l finitunty °i any person deceased, *shall represent their ancestor; 

J that is, shall stand in the same place as the person himself would have 
done, had he been living. (8) 

Thus the child, grandchild, or great grandchild (either male or female) of 
the eldest son succeeds before the younger son, and so in infinitum . (c) And 
these representatives shall take neither more nor less, but just so much as their 


(t) Hale. H. C. L. 221. (v) 1 7, c. 8. (w) c. 1, 8 3. (x) L 2. c. 30, 31. 84. (y) Somner, Gavelk. 7. 

(*) Co. Litt. 165. (a) Ibid . (6) 1 Feud. 1. (c) Hale, H. C. ll 286, 237. 


(7) The king, in the case of coparceners of a title of honor, may direct which one of 
them and her issue shall bear it. Co. Litt. 165, Harg. n.; In re Braye Peerage, 8 Scott, 108; 
S. C., 10 Cl. and Fin., 957. 

(8) This rule is not universally adopted in the statutes of the United States, but in many of 
them descendants take per stirpes only, when they stand in different degrees of relationship 
to the common ancestor. 
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principals would have done. As if there be two sisters, Margaret and Char¬ 
lotte; and Margaret dies, leaving six daughters; and then John Stiles, the 
father of the two sisters, dies without other issue; these six daughters shall 
take among them exactly the same as their mother Margaret would have done, 
had she been living; that is, a moiety of the lands of John Stiles in coparce¬ 
nary: so that, upon partition made, if the land be divided into twelve parts, 
thereof Charlotte the surviving sister shall have six, and her six nieces, the 
daughters of Margaret, one apiece. 

This taking by representation is called succession in stirpes , according to the 
roots; since all the branches inherit the same share that their root, whom they 
represent, would have done. And in this manner also was the Jewish succes¬ 
sion directed; (tf) but the Roman somewhat differed from it. In the descend¬ 
ing line the right of representation continued in infinitum , and the inheritance 
still descended in stirpes: as if one of three daughters died, leaving ten child¬ 
ren, and then the father died; the two surviving daughters had each one-third 
of his effects, and the ten grand-children had the remaining third divided be¬ 
tween them. And so among collaterals, if any person of equal degree with 
the persons represented were still subsisting (as if the deceased left one 
brother, and two nephews the sons of another brother), the succession was 
still guided by the roots: but, if both of the brethren were dead, leaving 
issue, then (I apprehend) their representatives in equal degree became them¬ 
selves principals, *and shared the inheritance per capita , that is, share r*oig i 
and share alike; they being themselves now next in degree to the an- 
cestor, in their own right, and not by right of representation, (e) So, if the 
next heirs of Titius be six nieces, three by one sister, two by another, and one 
by a third; his inheritance by the Roman law was divided into six parts, and 
one given to each of the nieces: whereas the law of England in this case 
would still divide it only into three parts, and distribute it per stirpes t thus; 
one-third to the three children who represent one sister, another third to the 
two who represent the second, and the remaining third to the one child who 
is the sole representative of her mother. 

This mode of representation is a necessary consequence of the double pref¬ 
erence given by our law, first to the male issue, and next to the first-born 
among the males, to both which the Roman law is a stranger. For if all the 
children of three sisters were in England to claim per capita y in their own 
right as next of kin to the ancestor, without any respect to the stocks from 
whence they sprung, and those children were partly male and partly female; 
then the eldest male among them would exclude not only his own brethren and 
sisters, but all the issue of the other two daughters; or else the law in this in¬ 
stance must be inconsistent with itself, and depart from the preference which 
it constantly gives to the males and the first-born, among persons in equal de¬ 
gree. Whereas, by dividing the inheritance according to the roots or stirpes , 
the rule of descent is kept uniform and steady: the issue of the eldest son 
excludes all other pretenders, as the son himself (if living) would have done; 
but the issue of two daughters divide the inheritance between them, provided 
their mothers (if living) would have done the same: and among these several 
issues, or representatives of the respective roots, the same preference to males 
and the same right of primogeniture obtain as would have obtained at the first 
among the roots themselves, the sons or daughters of the deceased. As if a 
man hath two sons, A and B, and A dies leaving two *sons, and then r* 01Q -j 
the grandfather dies; now the eldest son of A shall succeed to the *- 
whole of his grandfather’s estate: and if A had left only two daughters, they 
should have succeeded also to equal moieties of the whole, in exclusion of B 
and his issue. But if a man hath only three daughters, C, D, and E; and G 
dies leaving two sons, D leaving two daughters, and E leaving a daughter and 
a son who is younger than his sister: here, when the grandfather dies, the 


(d) Belden, de tucc, Ebr. e. 1. 


(t) Nov. 110, c. 8. Inst . 8, 1, 6. 
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eldest son of C shall succeed to one-third, in exclusion of the younger; the 
two daughters of^ D to another third in partnership; and the son of E to the 
remaining third, in exclusion of his eldest sister. And the same right of rep¬ 
resentation, guided and restrained by the same rules of descent, prevails down¬ 
wards in infinitum . 

Yet this right does not appear to have been thoroughly established in the 
time of Henry the Second, when Glanvil wrote: and therefore, in the title to 
the crown, especially, we find frequent contests between the younger (but sur¬ 
viving) brother and his nephew (being the son and representative of the elder 
deceased) in regard to the inheritance of their common ancestor: for the uncle 
is certainly nearer of kin to the common stock, by one degree, than the nephew; 
though the nephew, by representing his father, has in him the right of primo¬ 
geniture. The uncle also was usually better able to perform the services of 
the fief; and besides had frequently superior interest and strength to back his 
pretensions, and crush the right of his nephew. And even to this day, in the 
lower Saxony, proximity of blood takes place of representative primogeniture; 
that is, the younger surviving brother is admitted to the inheritance before the 
son of an elder deceased: which occasioned the disputes between the two 
houses of Mecklenburg-Schwerin and Strelitz, in 1692. (f) Yet Glanvil, 
with us, even in the twelfth century, seems (g) to declare for the right of the 
nephew by representation: provided the eldest son had not received a pro¬ 
vision in lands from his father, or, (as the civil law would call it) had not been 
["*2201 *f° r i 8 *f am iliated, in his lifetime. King John, however, who kept his 
L nephew Arthur from the throne, by disputing this right of representa¬ 

tion, did all in his power to abolish it throughout the realm: (ft) but in the 
time of his son King Henry the Third, we find the rule indisputably settled in 
the manner we have here laid it down, (£) and so it has continued ever since. 
And thus much for lineal descents. 

V. A fifth rule is, that on failure of lineal descendants, or issue, of the per¬ 
son last seised, the inheritance shall descend to his collateral relations, being of 
the blood of the first purchaser; subject to the three preceding rules. 

Thus if Geoffrey Stiles purchases land, and it descends to John Stiles, his 
son, and John dies seised thereof, without issue; whoever succeeds to this in¬ 
heritance must be of the blood of Geoffrey, the first purchaser of this family, 
(A) The first purchaser, perquisitor , is he who first acquired the estate to his 
family, whether same was transferred to him by sale or by gift, or by any 
other method, except only that of descent. 

This is a rule almost peculiar to our own laws, and those of a similar original. 
For it was entirely unknown among the Jews, Greeks, and Romans: none of 
whose laws looked any farther than the person himself who died seised of the 
estate; but assigned him an heir, without considering by what title be gained 
it, or from what ancestor he derived it. But the law of Normandy ( l ) agrees 
with our law in this respect : nor indeed is that agreement to be wondered 
at since the law of descents in both is of feudal original; and this rule or 
canon cannot otherwise be accounted for than by recurring to fedual prin 
ciples. 

When feuds first began to be hereditary, it was made a necessary qualifica¬ 
tion of the heir, who would succeed to a feud, that he should be of the blood 
r*92l1 of > thatis > lineally *descended from, the first feudatory or purchaser. 

*- I In consequence whereof, if a vassal died seised of a feud of his own ac¬ 
quiring, or feudum novum , it could not descend to any but his own offspring: 
no, not even to his brother, because he was not descended, nor derived his 
blood from the first acquirer. But if it was feudum antiquum , that is, one 
descended to the vassal from his ancestors, then his brother, or such other col¬ 
lateral relation as was descended and derived his blood from the first feudatory, 


K 


) Mod. Un. Hist., xlil, 834. 
Br&cton, l- 2, c. 80, $ 2. 
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(It) Co. Litt. 13. 
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might succeed to such inheritance. To this purpose speaks the following rule: 
“ frater fratriy sine legitimo hcerede defuncto, in beneficio quod eorum patrie 
fuit succcdat: sin autem unuse fratribus a domino feudum acceperit, eo de¬ 
functo sine legitimo hcerede, frater ejus in feudum non succedit” (m) The 
true feudal reason for which rule was this; that what was given to a man, for 
his personal service and personal merit, ought not to descend to any but the 
heirs of his person. Ana therefore, as in estates-tail (which a proper feud very 
much resembled), so in the feudal donation, “nomen hcerediSy in prim a investi- 
tura expressu 7)i y tantum ad descendentes ex corpore primi vaaalli extenditur ; et 
non ad collaterales y nisi ex corpore primi vasalli sive stipitis descendant /” (n) 
the will of the donor, or original lord (when feuds were turned from life-estates 
into inheritances), not being to make them absolutely hereditary, like the 
Roman allodium, but hereditary only sub modo : not hereditary to the collateral 
relations, or lineal ancestors, or husband, or wife of the feudatory, but to the 
issue descended from his body only. 

However, in process of time, when the feudal rigour was in part abated, a 
method was invented to let in the collateral relations of the grantee to the 
inheritance, by granting him a feudum novum to hold ut feudum antiquum ; 
that is, with all "the qualities annexed of a feud derived from his ancestors, and 
then the collateral relations were admitted to succeed even in infinitum , be¬ 
cause they might have been of the blood of, that is, descended from, the first 
imaginary purchaser. For *since it is not ascertained in such general [*oqq~\ 
grants, whether this feud shall be held ut feudum pat emum or feudum L 
avitum , but ut feudum antiquum merely; as a feud of indefinite antiquity; that 
is, since it is not ascertained from which of the ancestors of the grantee this 
feud shall be supposed to have descended; the law will not ascertain it, but 
will suppose any of his ancestors, pro re nata , to have been the first purchaser: 
and therefore it admits any of his collateral kindred (who have the other nec¬ 
essary requisites) to the inheritance, because every collateral kinsman must be 
descended from some one of his lineal ancestors. 

Of this nature are all the grants of fee-simple estates of this kingdom, for 
there is now in the law of England no such thing as a grant of a feudum novum , 
to be held ut novum: unless in the case of a fee-tail, and there we see that this 
rule is strictly observed, and none but the lineal descendants of the first donee 
(or purchaser) are admitted; but every grant of lands in fee-simple is with us a 
feudum novum to be heldut antiquum , as a feud whose antiquity is indefinite: 
and therefore the collateral kindred of the grantee, or descendants from any of 
his lineal ancestors, by whom the lands might have possibly been purchased, 
are capable of being called to the inheritance. 

Yet, when an estate hath really descended in a course of inheritance to the 
person last seized, the strict rule of the feudal law is still observed: and none 
are admitted but the heirs of those through whom the inheritance hath passed: 
for all others have demonstrably none of the blood of the first purchaser in 
them, and therefore shall never succeed. As if lands come to John Stiles by 
descent from his mother Lucy Baker, no relation of his father (as such) shall 
ever be his heir of these lands; and vice versm, if they descended from his father 
Geoffrey Stiles, no relation of his mother (as such) shall ever be admitted 
thereto, for his father’s kindred have none of his mother’s blood, nor have his 
mother’s relations any share of his father’s blood. And so, if the estate de¬ 
scended from his father’s father, George Stiles; the relations of *his |* 99 qn 
father’s mother, Cecilia Kemps, shall for the same reason never be ad- L -* 
mitted, but only those of his father’s father. This is also the rule of the French 
law, (o) which is derived from the same feudal fountain. 

Here we may observe, that so far as the feud is really antiquum, the law 
traces it back, and will not suffer any to inherit but the blood of those ances¬ 
tors, from whom the feud was conveyed to the late proprietor. But when. 


(») 1 Feud. 1, 
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through length of time, it can trace it no farther; as if it be not known 
whether his grandfather, George Stiles, inherited it from his father Walter 
Stiles, or his mother Christian Smith, or if it appear that his grandfather was 
the first grantee, and so took it (by the general law) as a feud of indefinite 
antiquity, in either of these cases the law admits the descendants of any ances¬ 
tor of George Stiles, either paternal or maternal, to be in their due order the 
heirs to John Stiles of this estate; because in the first case it is really uncertain 
and in the second case it is supposed to be uncertain, whether the grandfather 
derived his title from the part of his father or his mother. 

This, then, is the great and general principle, upon which the law of collate¬ 
ral inheritances depends; that, upon failure of issue in the last proprietor, the 
estate shall descend to the blood of the first purchaser; or that * it shall 
result back to the heirs of the body of that ancestor, from whom it either really 
has, or is supposed by fiction of law to have originally descended; according to 
the rule laid down in the yearbooks, (jp) Fitzherbert, ( q ) Brook, (r) and Hale, 
( 5 ) “that he who would have been heir to the father of the deceased” (and, of 
course to the mother, or any other real or supposed purchasing ancestor) “shall 
also be heir to the son;” a maxim that will hold universally, except in the case 
of a brother or sister of the half blood, which exception (as we shall see here¬ 
after) depends upon very special grounds. 

The rules of inheritance that remain are only rules of evidence, calculated 
r* 224 l t0 investigate who the purchasing ancestor was; which *infeudis vere 
L * antiquis has in process of time been forgotten, and is supposed so to 
be in feuds that are held ut antiquis . 

VI. A sixth rule or canon therefore is, that the collateral heir of the person 
last seised must be his next collateral kinsman of the whole blood. (8) 

First, he must be his next collateral kinsman, either personally or jure 
representation^ ; which proximity is reckoned according to the canonical 
degrees of consanguinity before mentioned. Therefore, the brother being in 
the first degree, he and his descendants shall exclude the uncle and his issue, 
who is only in the second. And herein consists the true reason of the different 
methods of computing the degrees of consanguinity, in the civil law on the 
one hand, and m the canon and common laws on the other. The civil law 
regards consanguinity, principally with respect to successions, and therein very 
naturally considers only the person deceased, to whom the relation is claimed: 
it therefore counts the degrees of kindred according to the number of persons 
through whom the claim must be derived from him; and makes not only his 
great-nephew but also his first-cousin to be both related to him in the fourth 
degree; because there are three persons between him and each of them. The 
canon law regards consanguinity principally with a view to prevent incestuous 
marriages, between those who have a large portion of the same blood running 
in their respective veins; and therefore looks up to the author of that blood, 
or the common ancestor, reckoning the degrees from him: so that the great- 
nephew is related in the third canonical degree to the person proposed, and the 
first-cousin in the second; the former being distant three degrees from the 
common ancestor (the father of the propositus) y and therefore deriving only 


(p) M. 12 Edw. XV, 14. (g) Abr. t. discent . 2. (r) Ibid. 88. (t) H. C. L. 243. 


(8) By statute 3 and 4 Wm. IV, c. 106, the rule here stated is modified. The half blood 
are to succeed to the inheritance next after any relation of the whole blood in the same 
degree, and his issue, where the common ancestor is a male; and next after the common 
ancestor, where such ancestor is a female. And no brother or sister shall be considered to 
inherit immediately from his or her brother or sister, but every descent from a brother or 
sister shall be traced through the parent. 

In many of the United States no distinction is made between the whole and the half 
blood in the statutes of descent; in others the half blood is postponed or its share diminished; 
but it is excluded in none. 4 Kent, 404. 
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one-fourth of his blood from the same fountain: the latter, and also th.Q pro¬ 
positus himself, being each of them distant only two degrees from the common 
ancestor, (the grandfather of each), and therefore having one-half of each of 
their bloods the same. The common law regards consanguinity principally 
with respect to descents; and having therein the same object in view as the 
civil, it may seem as if it ought *to proceed according to the civil com- r* 2 25 l 
pntation. But as it also respects the purchasing ancestor, from whom L ^ 
the estate was derived, it therein resembles the canon law, and therefore 
counts its degrees in the same manner. Indeed the designation of person, in 
seeking for the next of kin, will come to exactly the same end (though the 
degrees will be differently numbered), whichever method of computation we 
suppose the law of England to use; since the right of representation of the 
parent by the issue is allowed to prevail in infinitum. This allowance was 
absolutely necessary, else there would have frequently been many claimants in 
exactly the same degree of kindred, as (for instance) uncles and nephews of 
the deceased; which multiplicity, though no material inconvenience in the 
Roman law of partible inheritances, yet would have been productive of endless 
confusion where the right of sole succession, as with us, is established. The 
issue or descendants therefore of John Stiles’s brother are all of them in the 
first degree of kindred with respect to inheritances, those of his uncle in the 
second, and those of his great-uncle in the third; as their respective ancestors 
if living, would have been; and are severally called to the succession in right 
of such their representative proximity. 

The right of representation being thus established, the former part of the 
present rule amounts to this; that on failure of issue of the person last 
seised, the inheritance shall descend to the other subsisting issue of his next 
immediate ancestor. Thus, if John Stiles dies without issue, his estate shall 
descend to Francis, his brother, or his representatives; he being lineally 
descended from Geoffrey Stiles, John’s next immediate ancestor, or father. 
On failure of brethren, or sisters, and their issue, it shall descend to the uncle 
of John Stiles, the lineal descendant of his grandfather George, and so on in 
infinitum. Very similar to which was the law of inheritance, among the 
ancient Germans, our progenitors: u hoeredes successoresque , sui cuique liberi, 
et nullum testamentum: si liberi y non sunt , proximus gradus in possessione , 
fratres , patrui , avunculi .” (£) 

*Now here it must be observed, that the lineal ancestors, though r# 99fi i 
(according to the first rule) incapable themselves of succeeding to the *- * *■ 

estate, because it is supposed to have already passed them, are yet the common 
stocks from which the next successor must spring. And therefore in the Jew¬ 
ish law, which in this respect entirely corresponds with ours, (u) the father or 
other lineal ancestor is himself said to be the heir, though long since dead, as 
being represented by the persons of his issue; who are held to succeed, not in 
their own rights, as brethren, uncles, &c., but in right of representation, as the 
offspring of the father, grandfather, &c., of the deceased. («?) But, though 
the common ancestor be thus the root of the inheritance, yet with us it is not 
necessary to name him in making out the pedigree or descent. For the descent 
between two brothers is held to be an immediate descent; and therefore title 
may be made by one brother or his representatives to or through another, with¬ 
out mentioning their common father. (#) (9) If Geoffrey Stiles hath two sons, 
John and Francis, Francis may claim as heir to John, without naming their 
father Geoffrey; and so the son of Francis may claim as cousin and heir to 
Matthew, the son of John, without naming the grandfather; viz.: as son of 
Francis, who was the brother of John, who was the father of Matthew. But 


«) Tacitus da rturr. Germ. 21. (u) Numb. c. 27. 

(x) Sid. 100. 1 Vent. 423. 1 Lev. 00. 12 Mod. 019. 


(w) Selden, da succ. Kbr. c. 12. 


(9) This is changed by Stat. 3 and 4 Wm. IV, c. 106, § 5. 
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though the common ancestors are not named in deducing the pedigree, yet the 
law still respects them as the fountains of inheritable blood; and therefore in 
order to ascertain the collateral heir of John Stiles, it is first necessary to 
recur to his ancestors in the first degree; and if they have left any other issue 
besides John, that issue will be his heir. On default of such, we must ascend 
one step higher, to the ancestors in the second degree, and then to those in the 
third and fourth, and so upwards in infinitum, till some couple of ancestors be 
found, who have other issue descending from them besides the deceased, in a 
parallel or collateral line. From these ancestors the heir of John Stiles must 
derive his descent; and in such derivation the same rules must be observed 

r*2271 re g ard t( ? t ^ ie 8ex > *primogeniture, and representation, that have 
L J before been laid down with regard to lineal descents from the person 
of the last proprietor. 

But, secondly, the heir need not be the nearest kinsman, absolutely, but 
only sub modo ; that is, he must be the nearest kinsman of the whole blood ; 
for if there be a mnch nearer kinsman of the half blood, a distant kinsman of 
the whole blood shall be admitted, and the other entirely excluded ; nay, the 
estate shall escheat to the lord, sooner than the half blood shall inherit. 

A kinsman of the whole blood is he that is derived, not only from the same 
ancestor, but from the same couple of ancestors. For, as every man’s own 
blood is compounded of the bloods of his respective ancestors, he only is prop¬ 
erly of the whole or entire blood with another, who hath (so far as the dis¬ 
tance of degrees will permit) all the same ingredients in the composition of his 
blood that the other had. Thus, the blood of John Stiles being composed of 
those of Geoffrey Stiles his father, and Lucy Baker his mother, therefore his 
brother Francis, being descended from both the same parents, hath entirely 
the same blood with John Stiles; or he is his brother of the whole blood. But 
if, after the death of Geoffrey, Lucy Baker the mother marries a second hus¬ 
band, Lewis Gay, and hath issue by him; the blood of this issue, being com- 

S ounded of the blood of Lucy Baker (it is true) on the one part, but that of 
<ewis Gay (instead of Geoffrey Stiles), on the other part, it hath therefore 
only half the same ingredients with that of John Stiles; so that he is only his 
brother of the half blood, and for that reason they shall never inherit to each 
other. So also, if the father has two sons, A and B, by different venters or 
wives; now these two brethren are not brethren of the whole blood, and there¬ 
fore shall never inherit to each other, but the estate shall rather escheat to the 
lord. Nay, even if the father dies, and his lands descend to his eldest son A, 
who enters thereon, and dies seised without issue; still B shall not be heir to 
this estate, because he is only of the half blood to A, the person last seised : 
but it shall descend to a sister (if any) of the whole blood to A: for in such 
cases the maxim is, that the seisin or possessio fratis facit sororem esse hoere - 
dum. Yet, had A died without entry, then B might have inherited ; not as 
p *heir to A, his half-brother, but as heir to their common father, who 
L J was the person last actually seised, (y) 

This total exclusion of the half blood from the inheritance, being almost pe¬ 
culiar to our own law, is looked upon as a strange hardship by such as are un¬ 
acquainted with the reasons on which it is grounded. But these censures arise 
from a misapprehension of the rule, which is not so much to be considered in 
the light of a rule of descent, as of a rule of evidence: an auxiliary rule, to 
carry a former into execution. And here we must again remember, that the 
great and most universal principle of collateral inheritances being this, that 
the heir to a feudurn antiquum must be of the blood of the first feudatory or 
purchaser, that is, derived in a lineal descent from him; it was originally requi¬ 
site, as upon gifts in tail it still is, to make out the pedigree of the heir from 
the first donee or purchaser, and to show that such heir was his lineal repre¬ 
sentative. But when, by length of time and a long course of descents, it came 

( y ) Hale, H. C. L. 288. 
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(in those rude and unlettered agesl to be forgotten who was really the first 
feudatory or purchaser, and thereoy tho proof of an actual descent from him 
became impossible; then the law substituted what Sir Martin Wright (z) calls 
a reasonable, in the stead of an impossible, proof: for it remits tho proof of an 
actual descent from the first purchaser; and only requires in lieu of it, that 
the claimant be next of the whole blood to the person last in possession, (or 
derived from the same couple of ancestors;) which will probably answer the 
same end as if he could trace his pedigree in a direct line from the first pur¬ 
chaser. For he who is my kinsman of the whole blood, can have no ancestors 
beyond or higher than the common stock, but what are equally my ancestors 
also: and mine are vice versa his: he therefore is very likely to be derived from 
that unknown ancestor of mine, from whom the inheritance descended. But 
a kinsman of the half blood has but one-lialf of his ancestors above the com¬ 
mon stock the same as mine; and therefore there is not the same probability 
of that standing requisite in the law, that he be derived from the blood of the 
first purchaser. 

♦To illustrate this by example. Let there be John Stiles, and Francis, 
brothers, by the same father and mother, and another son of the 
same mother by Lewis Gay, a second husband. Now, if John dies seised of 
lands, but it is uncertain whether they descended to him from his father or 
mother; in this case his brother Francis, of the whole blood, is qualified to be 
his heir; for he is sure to be in the line of descent from the first purchaser, 
whether it were the line of the father or the mother. But if Francis should die 
before John, without issue, the mother’s son by Lewis Gay (or brother of the 
half blood) is utterly incapable of being heir; for he cannot prove his descent 
from the first purchaser, who is unknown, nor has he that fair probability 
which the law admits as presumptive evidence, since he is to the full as likely 
not to be descended from the line of the first purchaser, as to be descended; and 
therefore the inheritance shall go to the nearest relation possessed of this pre¬ 
sumptive proof, the whole blood. 

And, as this is the case in feudis antiquis , where there really did once exist 
a purchasing ancestor, who is forgotten; it is also the case in feudis novis held 
ut antiquis , where the purchasing ancestor is merely ideal, and never existed 
but only in fiction of law. Of this nature are all grants of lands in fee-simple 
at this day, which are inheritable as if they descended from some uncertain 
indefinite ancestor, and therefore any of the collateral kindred of the real 
modern purchaser (and not his own offspring only) may inherit them, provided 
they be of the whole blood; for all such are, in judgment of law, likely enough 
to be derived from this indefinite ancestor: but those of the half blood are ex¬ 
cluded, for want of the same probability. Nor should this be thought hard, 
that a brother of the purchaser, though only of the half blood, must thus 
be disinherited, and a more remote relation of the whole blood admitted, 
merely upon a supposition and fiction of law; since it is only upon a like sup¬ 
position and fiction, that brethren of purchasers (whether of the whole or half 
blood) are entitled to inherit at all; for we have seen that in feudis stricte novis 
neither brethren nor any other collaterals were admitted. As ♦there¬ 
fore in feudis antiquis we have seen the reasonableness of excluding 
the half blood, if by a fiction of law a feudum novum be made descendible 
to collaterals as if it was feudum antiquum , it is just and equitable that it should 
be subject to the same restrictions as well as the same latitude of descent. 

Perhaps by this time the exclusion of the half blood does not appear alto¬ 
gether so unreasonable as at first sight it is apt to do. It is certainly a very 
fine-spun and subtle nicety;.but considering the principles upon which our law 
is founded, it is not an injustice, nor always a hardship; since even the succes¬ 
sion of the whole blood was originally a beneficial indulgence, rather than the 
strict right of collaterals; and though that indulgence is not extended to the 

(*) Tenures, 166, 
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demi-ldndivd, yet they are rarely abridged of any right which they could pos¬ 
sibly have enjoyed before. The doctrine of the whole blood was calculated to 
supply the frequent impossibility of proving a descent from the first purchaser, 
without some proof of which (according to our fundamental maxim) there can 
be no inheritance allowed of. And this purpose it answers, for the most part 
effectually enough. I speak with these restrictions, because it does not, neither 
can any other method, answer this purpose entirely. For though all’ the an¬ 
cestors of John Stiles, above the common stock, are also the ancestors of his 
collateral kinsmen of the whole blood; yet, unless that common stock be in the 
first degree (that is, unless they have the same father and mother), there will 
be intermediate ancestors, below the common stock, that belong to either of 
them respectively, from which the other is not descended, and therefore can 
have none of their blood. Thus, though John Stiles and his brother of the 
whole blood can each have no other ancestors than what are in common to 
them both; yet with regard to his uncle, where the common stock is removed 
one degree higher (that is, the grandfather and grandmother), one-half of 
John’s ancestors will not be the ancestors of his uncle: his patriots, or father’s 
brother, derives not his descent from John’s maternal ancestors; nor his armn- 
[*2311 or other’s brother, *from those in the paternal line. Here then 

1 J the supply of proof is deficient, and by no means amounts to a cer¬ 
tainty; and the higher the common stock is removed, the more will even the 
probability decrease. But it must be observed, that (upon the same principles 
of calculation) the half blood have always a much less chance to be descended 
from an unknown indefinite ancestor of the deceased, than the whole blood in 
the same degree. As, in the first degree, the whole brother of John Stiles is 
sure to be descended from that unknown ancestor; his half brother has only 
an even chance, for half John’s ancestors are not his. So, in the second degree, 
John’s uncle of the whole blood has an even chance; but the chances are three 
to one against his uncle of the half blood, for three-fourths of John’s ancestors 
are not his. In like manner, in the third degree, the chances are only three to 
one against John’s great-uncle of the whole blood, but they are seven to one 
against his great-uncle of the half blood, for seven-eighths of John’s ancestors 
have no connexion in blood with him. Therefore the much less probability of 
the half blood’s descent from the first purchaser, compared with that of the 
whole blood, in the several degrees, has occasioned a general exclusion of the 
half blood in all. 

But, while I thus illustrate the reason of excluding the half blood in gen¬ 
eral, I must be impartial enough to own, that in some instances, the practice 
is carried farther than the principle upon which it goes will warrant. Par¬ 
ticularly when a kinsman of the whole blood in a remoter degree, as the uncle 
or great-uncle, is preferred to one of the half blood in a nearer degree, as the 
brother; for the half brother hath the same chance of being descended from 
the purchasing ancestor as the uncle; and a thrice better chance than the 
great-uncle or kinsman in the third degree. It is also more especially over¬ 
strained, when a man has two sons by different venters, and the estate on his 
death descends from him to the eldest, who enters and dies without issue; in 
which case the younger son cannot inherit this estate, because he is not of the 
l"*232l w k°l 0 blood to the last proprietor, (a) This, it must be *owned, car- 
■* J ries a hardship with it, even upon feudal principles; for the rule was 
introduced only to supply the proof of a descent from the first purchaser; but 
here, as this estate notoriously descended from the father, and as both the 
brothers confessedly sprung from him, it is demonstrable that the half brother 


(a) A still harder case than this happened. M. 10 Edw. ITT. On the death of a man. who had three daugh¬ 
ters by a first wife, and a fourth by another, his lands descended equally to all four &9 coparceners. 
Afterwards the eldest two died without issue; and it was held,thatthe third daughter alone should inherit 
their shares, as being their heir of the whole blood; and that the youngest daughter should retain only 
her original fourth part of their common father's lands. (10 Ass. 27.) And yet it was clear law In M. 19 
Edw. ft. that where lands had descended to two sisters of the half blood, as coparceners, each might be 
heir of those lands to the other. Mayn. Edw. IL 628. Fitzh. Abr, tit qvare imp edit 177./ 
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must be of the blood of the first purchaser, who was either the father or some 
of the father's ancestors. When, therefore, there is actual demonstration of 
the thing to be proved, it is hard to exclude a man by a rule substituted to 
supply that proof when deficient. So far as the inheritance can be evidently 
traced back, there seems no need of calling in this presumptive proof, this rule 
of probability, to investigate what is already certain. Had the elder brother, 
indeed been a purchaser, there would have been no hardship at all, for the 
reasons already given; or had the /rater uterinus only, or brother by the 
mother's side, been excluded from an inheritance which descended from the 
father, it had been highly reasonable. 

Indeed it is this very instance, of excluding a /rater consangaineus or brother 
by the father’s side, from an inheritance which descended a patre, that Craig 
(6) has singled out on which to ground his strictures on the English law of 
half blood. And, really, it should seem as if originally the custom of exclud¬ 
ing the half blood in Normandy, (c) extended only to exclude a /rater uterinus y 
when the inheritance descended a patre , and vice versa y and possibly in Eng¬ 
land also; as even with us it remained a doubt, in the time of Bracton, (d) and 
of Fleta, (e) whether the half blood on the father’s side was excluded from the 
inheritance which originally descended from the common father, or only from 
such as descended from the respective mothers, and from newly purchased 
lands. So also the rule of law, as laid *down by our Fortescue, (/) 
extends no farther than this: /rater /ratri uterino non succedit in 
hcereditate patema. It is moreover worthy of observation, that by our law, as 
it now stands, the crown (which is the highest inheritance in the nation) may 
descend to the half blood of the preceding sovereign, (g) so that it be the 
blood of the first monarch purchaser, or (in the feudal language) conqueror of 
the reigning family. Thus it actually did descend from King Edward the 
Sixth to Queen Mary, and from her to Queen Elizabeth, who were respectively 
of the half blood to each other. For the royal pedigree being always a matter 
of sufficient notoriety, there is no occasion to call in the aid of this presumptive 
rule of evidence, to render probable the descent from the royal stock, which 
was formerly King William the Norman, and is now (by act of Parliament) (A) 
the Princess Sophia of Hanover. Hence also it is that in estates-tail, where 
the pedigree from the first donee must be strictly proved, half blood is no im¬ 
pediment to the descent; (i) because when the lineage is clearly made out, 
there is no need of this auxiliary proof. How far it might be desirable for 
the legislature to give relief, by amending the law of descents in one or two 
instances, and ordaining that the half blood might always inherit, where the 
estate notoriously descended from its own proper ancestor, and in cases of new- 
purchased lands, or uncertain descents, should never be excluded by the whole 
blood in a remoter degree: or how far a private inconvenience should be still 
submitted to, rather than a long established rule should be shaken, it is not for 
me to determine. 

The rule then, together with its illustration, amounts to this: that, in order 
to keep the estate of John Stiles as nearly as possible in the line of his purchas¬ 
ing ancestor, it must descend to the issue or the nearest couple of ancestors 
that have left descendants behind them; because the descendants of one ances¬ 
tor only are not so likely to be in the line of that purchasing ancestor, as those 
who are descended from both. 



•But here another difficulty arises. In the second, third, fourth, and r* 9 
every superior degree, every man has many couples of ancestors, in- *- 
creasing according to the distances in a geometrical progression upwards, (k) 
the descendants of all which respective couples are (representatively) related 
to him in the same degree. Thus in the second degree, the issue of George 
and Cecilia Stiles and of Andrew and Esther Baker, the two grandsires and 


i. *, t. 15, <14. 
Be laud. ILL. 


) Dt laud. LL. Anffl. 5. 
) See pace 204. 


(c) Or. Couatum. c. 25. (d) I. 2, c. 30, < 3. 
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grandmothers of John Stiles, are each in the same degree of propinquity in 
the third degree, the respective issues of Walter and Christian Stiles of Luke 
and Francis Kempe, of Herbert and Hannah Baker, and of James and Emma 
Thorpe, are (upon the extinction of the two inferior degrees) all equally en¬ 
titled to call themselves the next kindred of the whole blood to John Stiles. 
To which therefore of these ancestors must we first resort, in order to find out 
descendants to be preferably called to the inheritance ? In answer to this, and 
likewise to avoid all other confusion and uncertainty that might arise’ be¬ 
tween the several stocks wherein the purchasing ancestor may be sought for 

another qualification is requisite, besides the proximity and entirety which is 
that of dignity or worthiness of blood. For, y, w ic s 

VII. The seventh and last rule or canon is, that in collateral inheritances 
the male stocks shall be preferred to the female (that is, kindred derived from 
the blood of the male ancestors, however remote, shall be admitted before those 
from the blood of the female, however near),—unless where the lands have, in 
fact, descended from a female. (10) J 

Thus the relations on the father’s side are admitted in infinitum , before 
those on the mother’s side are admitted at all; ( l ) and the relations of the 
father’s father, before those of the father’s mother; and so on. And in this 
the English law is not singular, but warranted by the examples of the Hebrew 
and Athenian laws, as stated by Selden, (m) and Petit: ( n ) though among the 
Greeks in the time of Hesiod, (o) when a man died without wife or children, 
["*2351 a U hi 8 kindred (without any ^distinction) divided his estate among 
L them. It is likewise warranted by the example of the Roman laws; 
wherein the agnati, or relations by the father, were preferred to the cognati , 
or relations by the mother, till the edict of the Emperor Justinian ( p ) abolished 
all distinction between them. It is also conformable to the customary law of 
Normandy, (y) which indeed in most respects agrees with our English "law of 
inheritance. 

However, I am inclined to think, that this rule of our law does not owe its 
immediate original to any view of conformity to those which I have just now 
mentioned; but was established in order to effectuate and carry into execution 
the fifth rule, or principal canon of collateral inheritance, before laid down; 
that every heir must be of the blood of the first purchaser. For, when such 
first purchaser was not easily to be discovered after a long course of descents, 
the lawyers not only endeavoured to investigate him by taking the next rela¬ 
tion of the whole blood to the person last in possession, but also, (considering 
that a preference had been given to males by virtue of the second canon) 
through the whole course of lineal descent from the first purchaser to the 
present time, they judged it more likely that the lands should have descended 
to the last tenant from his male than from his female ancestors; from the 
father (for instance) rather than from the mother; from the father’s father 
rather than from the father’s mother: and therefore they hunted back the in¬ 
heritance (if I may be allowed the expression) through the male line; and gave 
it to the next relations on the side of the father, the father’s father, and so up¬ 
wards, imagining with reason that this was the most probable way of continu¬ 
ing it in the line of the first purchaser. A conduct much more rational than 
the preference of the agnati y by the Roman laws: which, as they gave no 
advantage to the males in the first instance or direct lineal succession, had no 
reason for preferring them in the transverse collateral one: upon which account 
this preference was very wisely abolished by Justinian. 

r * -■ *That this was the true foundation of the preference of the agnati f 
L ^ or male stocks, in our law, will farther appear, if we consider, that 
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whenever the lands have notoriously descended to a man from his mother’s 
side, this rule is totally reversed; and no relation of his by the father’s side, as 
such, can ever be admitted to them; because he cannot possibly be of the blood 
of the first purchaser. And so, e con verso, if the lands descended from the 
father’s side, no relation of the mother, as such, shall ever inherit. So also, if 
they in fact descended to John Stiles from his father’s mother, Cecilia Kempe; 
here not only the blood of Lucy Baker, his mother, but also of George Stiles, bis 
father’s father, is perpetually excluded. And in like manner, if they be known 
to have descended from Frances Holland, the mother of Cecilia kempe, the 
line not only of Lucy Baker, and of George Stiles, but also of Luke Kempe, 
the father of Cecilia, is excluded. Whereas, when the side from which they 
descended is forgotten or never known (as in the case of an estate newly pur¬ 
chased to be holden ut feudum antiquum ), here the right of inheritance first 
runs up all the father’s side, with a preference to the male stocks in every 
instance; and, if it finds no heirs there, it then, and then only, resorts to the 
mother’s side; leaving no place untried, in order to find heirs that may by pos¬ 
sibility be derived from the original purchaser. The greatest probability of 
finding such was among those descended from the male ancestors; but, upon 
failure of issue there, they may possibly be found among those derived from 
the females. 

This I take to be the true reason of the constant preference of the agnatic 
succession, or issue derived from the male ancestors, through all the stages of 
collateral inheritance; as the ability for personal service was the reason for 
preferring the males at first in the direct lineal succession. We see clearly, 
that if males had been perpetually admitted, in utter exclusion of females, the 
tracing the inheritance back through the male line of ancestors must at last 
have inevitably brought us up to the first purchaser; but as males have not 
been * perpetually admitted but only generally preferred; as females r*o 37 i 
have not been utterly excluded, but only generally postponed to males; * 

the tracing the inheritance up through the male stocks will not give us abso¬ 
lute demonstration, but only a strong probability, of arriving at the first pur¬ 
chaser; which, joined with the other probability, of the wholeness of entirety 
of blood, will fall little short of a certainty. 

Before we conclude this branch of our inquiries, it may not be amiss to 
exemplify these rules by a short sketch of the manner in which we must search 
for the heir of a person, as John Stiles, who dies seised of land which he 
acquired, and which therefore he held as a feud of indefinite antiquity, (r) 

In the first place succeeds the eldest son, Matthew Stiles, or his issue: (n°l.) 
—if his line be extinct, then Gilbert Stiles and the other sons, respectively> in 
order of birth, or their issue: (n* 2)—in default of these, all the daughters 
together, Margaret and Charlotte Stiles, or their issue. (n° 3)—On failure of 
the descendants of John Stiles, himself, the issue of Geoffrey and Lacy Stiles, 
his parents, is called in, viz.: first, Francis Stiles, the eldest brother of the 
whole blood, or his issue: (n° 4.) —then Oliver Stiles, and the other whole 
brothers, respectively, in order of birth, or their issue: (n° 5.)—then the sisters 
of the whole blood all together, Bridget and Alice Stiles, or their issue. (n # 8.) 
—In defect of these, the issue of George and Cecilia Stiles, his father’s parents; 
respect being still had to their age and sex: (n° 7.)—then the issue of Walter 
and Christian Stiles, the parents of his paternal grandfather: (n° 8.)—then the 
issue of Richard and Anne Stiles, the parents of his paternal grandfather’s 
father, (n* 9.)—and so on in the paternal grandfather’s paternal line, or blood 
of Walter Stiles, in infinitum. In defect of these, the issue of William and 
Jane Smith, the parents of his paternal grandfather’s mother: (n° 10)—and so 
on in the paternal grandfather’s maternal line, or blood of Christian Smith, in 
infinitum ; till both the ^immediate bloods of George Stiles, the pater- r* 9 qoi 
nal grandfather, are spent.—Then we must resort to the issue of Luke * 
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(r) Bee the table of descents annexed. 
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and Frances Kempe, the parents of John Stiles's paternal grandmother: (n 9 11) 
—then to the issue of Thomas and Sarah Kempe, the parents of his paternal 
grandmother’s father: (n° 12)—and so on in the paternal grandmother’s pater¬ 
nal line, or blood of Luko Kempe, in infinitum, .—In default of which we must 
call in the issue of Charles and Mary Holland, the parents of his paternal 
grandmother’s mother: (n° 13.)—and so on in the paternal grandmother’s ma¬ 
ternal line, or blood of Frances Holland, in infinitum ; till both the immediate 
bloods of Cecilia Kempe, the paternal grandmother, are also spent.—Whereby 
the paternal blood of John Stiles entirely failing, recourse must then, and not 
before, be had to his maternal relations; or the blood of the Bakers, (n° 14, 15, 
16.)—Willis’s, (n 9 17.)—Thorpe’s, (n° 18, 19.)—and White’s, (n° 20.)—in the 
same regular successive order as in the paternal line. 

The student should however be informed, that the class n° 10, would be post¬ 
poned to n° 11, in consequence of the doctrine laid down, arguendo^ by Justice 
Manwoode* in the case of Clere and Brooke; ( 5 ) from whence it is adopted by 
Lord Bacon, (2) and Sir Matthew Hale; { u ) because, it is said, that all the female 
ancestors on the part of the father are equally worthy of blood; and in that 
case proximity shall prevail. And yet, notwithstanding these respectable 
authorities, the compiler of this table hath ventured (in point of theory, for the 
case never yet occurred in practice) (11) to give the preference to n° 10 before 
n° 11 ; for the following reasons: 1. Because this point was not the principal 
question in the case of Clere and Brooke: but the law concerning it is delivered 
obiter only, and in the course of argument by Justice Manwoode ; though after¬ 
wards said to be confirmed by the three other justices in separate, extrajudicial 
conferences with the reporter. 2. Because the chief justice, Sir James Dyer, 
in reporting the resolution of the court in what seems to be the same case, (ta) 
takes no notice of this doctrine. 3. Because it appears from Plowden’s report 
r *0091 that very many gentlemen of the law were dissatisfied *with this 
*- ' position of Justice Manwoode; since the blood of n° 10 was derived 

to the purchaser through a greater number of males than the blood of n° 11, 
and was therefore in their opinion the more worthy of the two. 4. Because 
the position itself destroys the otherwise entire and regular symmetry of our 
legal course of descents, as is manifest by inspecting the table: wherein n 9 16, 
which is analogous in the maternal line to n° 10 in the paternal, is preferred to 
n° 18, which is analogous to n° 11, upon the authority of the eighth rule laid 
down by Hale himself: and it destroys also that constant preference of the 
male stocks in the law of inheritance, for which an additional reason is before 
(a;) given, besides the mere dignity of blood. 5. Because it introduces all that 
uncertainty and contradiction, which is pointed out by that ingenious author; 
(y) and establishes a collateral doctrine (viz.: the preference of n°ll to n* 10) 
seemingly, though perhaps not strictly incompatible with the principal point 
resolved in the case of Clere and Brooke, viz.: the preference of n 11 to 
n° 14. And though that learned writer proposes to rescind the principal point 
then resolved, in order to clear this difficulty; it is apprehended, that the 
difficulty may be better cleared, by rejecting the collateral doctrine, which was 
never yet resolved at all. 0. Because the reason that is given for this doctrine 
by Lord Bacon (viz.: that in any degree, paramount the first, the law 
respecteth proximity, and not dignity of blood) is directly contrary to many 
instances given by Plowden and Hale, and every other writer on the law of 
descents. 7. Because this position seems to contradict the allowed doctrine 
of Sir Edward Coke; (z) who lays it down (under different names) that the 
blood of the Kempes {alias Sandies) shall not inherit till the blood, of the 
Stiles’s {alias Fairfields) fail. Now the blood of the Stiles’s does certainly not 

(8) Plowd. 460. (t) Elem. o. 1. («) H. C. L 240 244. .. ^ 

(to) Dyer. 314 (x) Pages 235, 6, 7. (y ) Law of Inheritances, 2d edit, pages 30, 31 61. 02, W. 

(z) Co. Lltt. 12. Hawk. abr. in loc. 

(11) The case occurred and was decided in Davies v. Lowndes, 7 Scott, 22, 26; 8. C., 5 
Bing. N. C., 03. 
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fail till both n* 9 and n* 10 are extinct. Wherefore n* 11 (being the blood of 
the Kenipes) ought not to inherit till then. 8. Because in the case, Mich. 12 
Edw. 4, 14, (a) (much relied on in that of Clore and Brooke) it is laid down 
as a rule that “cestuy, que doit inheriter alpere, doit inheriter al fils ($) And 
so Sir Matthew Hale (c) says, “that though the law excludes the father from 
inheriting, yet it substitutes and directs the descent as it should have been had 
the father inherited. Now it is settled by the resolution of Clere r+ 9iin i 
*and Brooke, that n° 10 should have inherited before n° 11 to Geoffrey *- 
Stiles, the father, had he been the person last seised; and therefore n° 10 ought 
also to be preferred in inheriting to John Stiles, the son. 

In case John Stiles was not himself the purchaser; but the estate in fact 
came to bim by descent from his father, mother or any higher ancestor, 
there is this difference; that the blood of that line of ancestors, from which 
it did not descend, can never inherit: as was formerly fully explained, (d) 
And the like rule, as there exemplified, will hold upon descents from any 
other ancestors. 

The student should also bear in mind, that during this whole process, John 
Stiles is the person supposed to have been last actually seised of the estate. 
For if ever it comes to vest in any other person as heir to John Stiles, a new 
order of succession must be observed upon the death of such heir; since he, by 
his own seisin, now becomes himself an ancestor, or stipes, and must be put in 
the place of John Stiles. The figures therefore denote the order in which the 
several classes would succeed to John Stiles , and not to each other : and before 
we search for an heir in any of the higher figures (as n* 8), we must be first 
assured that all the lower classes (from n° 1 to n° 7) were extinot, at John 
Stiles y s decease. (12) 


CHAPTER XV. 

OF TITLE BY PURCHASE. 

L BY ESCHEAT. 

Purchase, perquisitio, taken in its largest and most extensive sense, Is thus 
defined by Littleton; (a) the possession of lands and tenements, which a man 
hath by his own act or agreement, and not by descent from any of his ancestors 
or kindred. In this sense it is contradistinguished from acquisition by right 
of blood, and includes every other method of coming to an estate, but merely 

(a) Fitzh. Abr. tit ditetnt. 2. Bro. Abr. tit. dticent. 88. 

(b) Bee page 228. (c) Hist. C. L. 243. (d) See page 280. (a) | IX 


(12) Some of the important changes made in the English law of descents by the statutes 
and 4 Wm. IV. c. 106, have been referred to in the preceding notes. Mr. Sweet gives the 
following as the existing canons of descent under that statute: 

1. The descent shall be traced from the last purchaser, or the last person entitled to the 
land who cannot be proved to have inherited it. 

2. That inheritances shall lineally descend to the issue of the last purchaser. 

3. That on failure of issue of the last purchaser, the inheritance shall go to his nearest 
lineal ancestor, or his issue; the ancestor taking in preference to his issue, but so that a 
nearer lineal ancestor and his issue are to be preferred to a more remote lineal ancestor and 
his issue, other than such nearer lineal ancestor or his issue. 

4 That a relation of the whole blood, and his or her issue, shall be preferred to a relation 
of the same degree of the half blood, and his or her issue. Collateral relatives of the half 
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that by inheritance, (l) wherein the title is vested in a person, not by his own 
act or agreement, but by the single operation of law. (ft) 

Purchase, indeed, in its vulgar and confined acceptation, is applied only to 
such acquisitions of land, as are obtained by way of bargain and sale for 
money, or some other valuable consideration. But this falls far short of the 
legal idea of purchase: for, if I give land freely to another, he is in the eye of 
the law a purchaser, (c) and falls within Littleton’s definition, for he comes to 
the estate by his own agreement; that is, he consents to the gift. A man who 
has his father’s estate settled upon him in tail, before he was born, is also a 

P urchaser; for he takes quite another estate than the law of descents would 
ave given him. Nay, even if the ancestor devises his estate to his heir at law 
by will, with other limitations, or in any other shape than the course of descents 
would direct, such heir shall take by purchase. ( d) But if a man seised in fee, 
devises his whole estate to his heir at law, so that the heir takes neither a 
r* 242 l g reater nor a l es8 estate by the *devise than he would have done with- 
L J out it, he shall be adjudged to take by descent, (e) (2) even though it be 
oharged with incumbrances; (/) this being for the benefit of creditors, and 
others, who have demands on the estate of the ancestor. If a remainder be 
limited to the heirs of Sempronius, here Sempronius himself takes nothing; 
but if he dies during the continuance of the particular estate, his heirs shall 
take as purchasers, (g) But if an estate be made to A for life, remainder to 
his right heirs in fee, his heirs shall take by descent: for it is an ancient rule 
of law, that whenever the ancestor takes an estate for life, the heir cannot by 
the same conveyance take an estate in fee by purchase , but only by descent . (A) 
(3) And if A dies, before entry, still his heirs shall take by descent, and not 
by purchase: for where the heir takes any thing that might have vested 
in the ancestor, he takes by way of descent, (z) The ancestor, during his life, 
beareth in himself all his heirs; (A) and therefore, when once he is or might 
have been seised of the lands, the inheritance so limited to his heirs vests in 
the ancestor himself: and the word “ heirs ” in this case is not esteemed a 
word of purchase , but a word of limitation , enuring so as to increase the estate 
of the ancestor from a tenancy for life to a fee-simple. (4) And, had it been 
otherwise, had the heir (who is uncertain till the death of the ancestor) been 
allowed to take as a purchaser originally nominated in the deed, as must have 

(b) Co. LItt. 18. (c) Ibid. (d) Lord Raym. 728. («) 1 Roll. Abr. 628. 

(jr) Salt 241. Lord Raym. 728. (a) 1 Roll. Abr. 627. 

(A) 1 Rep. 104. 2 Lev. 60. Raym. 884. (t) Shelley's Case, 1 Rep. 98, (k) Co. Lltt. 22 


blood may therefore inherit, but after the common ancestor, and after collateral relations 
of the whole blood. 

5 . Each male ancestor and his ancestors, whether male or female, and his or their is9ue, 
shall be preferred to all other female ancestors and their ancestors, whether male or female, 
and their issue. 

6. That the male issue shall be admitted before the female. 

7. That when there are two or more males in equal degree, the eldest only shall inherit; 
but the females altogether. 

8. That (subject to the third rule) a parent shall be preferred to his issue; but the issue 
in infinitum of any person deceased shall represent their ancestor; that is, shall stand in the 
same place as he would have done had he been living. 

For the rules of descent prevailing in the United States, the reader is referred to 4 Kent 
Com. Lee. 75. The differences between them and the English rules are alluded to in the 
preceding notes, but there is not such uniformity in the American statutes as to make any 
attempt at an analysis of them in this place desirable. 

(1) See reference to statute 3 and 4 Wm. IV, c. 100, in note to p. 201. 

(2) This rule was abrogated by the Inheritance Act, 3 and 4 Wm. 4, c. 106, § 3. 

(8) That is, as heir he cannot take under the conveyance otherwise than by descent; but 
if an estate is given to A for life, there is nothing in the rules of law to preclude the re¬ 
mainder in fee being given by the same conveyance to the person who will be heir to A, 
provided that some other word than the technical one of “heir" is employed to designate 

him. 

(4) See Shelly's Case, 1 Co. 88. 
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been the case if the remainder had been expressly limited to Matthew or 
Thomas by name; then, in the times of strict feudal tenure, the lord would 
have been defrauded by such a limitation of the fruits of his seigniory arising 
from a descent to the lieir. 

What we call purchase, perquisition the feudists called conquest , conqucestus 9 
or conquisitio : (?) both denoting any means of acquiring an estate out of the 
common course of inheritance. Ant\ this is still the proper phrase in the law 
of Scotland: (m) as as it was among the Norman jurists, who styled *the 
first purchaser (that is, he who brought the estate into the family which J 
at present owns it) the conqueror or conquereur . (;i) Which seems to be all 
that was meant by the appellation which was given to William the Norman, 
when his manner of ascending the throne of England was, in his own and his 
successor’s charters, and by the historians of the times, entitled conqucestus y 
and himself conqucestor or conquisitor; ( o ) signifying that he was the first of 
his family who acquired the crown of England, and from whom therefore all 
future claims by descent must be derived: though, now, from our disuse of 
the feudal sense of the word, together with the reflection on his forcible 
method of acquisition, we are apt to annex the idea of victory to this name of 
conquest or cofiquisition : a title which, however just with regard to the crow7i y 
the conqueror never pretended with regard to the realm of England; nor in 
fact, ever had. (^?) 

The difference, in effect, between the acquisition of an estate by descent and 
by purchase, consists principally in these two points:' 1. That by purchase the 
estate acquires a new inheritable quality, and is descendible to the owner’s 
blood in general, and not the blood only of some particular ancestor. For, 
when a man takes an estate by purchase, he takes it not ut feudum paternum 
or maternum , which would descend only to the heirs by the father’s or the 
mother’s side: but he takes it ut feudum antiquum , as a feud of indefinite 
antiquity, whereby it becomes inheritable to his heirs general; first of the pater¬ 
nal, and then of the maternal line. 2. An estate taken by purchase will not 
make the heir answerable for the acts of the ancestor, as an estate by descent 
will. For if the ancestor, by any deed, obligation, covenant, or the like, bind- 
eth himself and his heirs, and dieth: this deed, obligation, or covenant, shall be 
binding upon the heir, so far forth only as he (or any other in trust for him) 
(q) had any estate of inheritance vested in him by descent *from, (or any 
estate pur auter vie coming to him by special occupancy, as heir to) (r) L 
that ancestor, sufficient to answer the charge; ( 5 ) whether he remains in pos¬ 
session, or hath alienated it before action brought; (t) which sufficient estate is 
in the law called assets: from the French word, assez y enough, (w) Therefore, 
if a man covenants, for himself and his heirs, to keep my house in repair, I can 
then (and then only) compel his heir to perform this covenant, when he has 
an estate sufficient for this purpose, or assets y by descent from the covenantor: 
for though the covenant descends to the heir, whether he inherits any estate 
or no, it lies dormant and is not compulsory, until he has assets by descent. (t>) 

This is the legal signification of the word perquisitio y or purchase; and in 
this sense it includes the five following methods of acquiring a title to estates: 
1. Escheat. 2. Occupancy. 3. Prescription. 4. Forfeiture. 5. Alienation. 
Of all these in their order. 

L Escheat, we may remember, (to) was one of the fruits and consequences 
of feudal tenure. The word itself is originally French or Norman, (a) in 
which language it signifies chance or accident; and with us it denotes an obs- 
struction of the course of descent, and a consequent determination of the ten¬ 
ure, by some unforeseen contingency: in which case the land naturally results 
back, by a kind of reversion, to the original grantor or lord of the fee. (y). 

(0 Craig. 1.1, t. 10,« 10 . 

(n) Or. Coxtstum. Qloss. 


% 


) See Book I. ch. 3. 


e. as. 


(Q) 


(m) Dalrymple of Feuds, 210. 

40. (o) Spelm. (floss. 145. 

'tat 29 Car. II, c 3. § 10. (r)JMrf.J 12. (j) 1 P. Wms. 777. 

Stat. 3 and 4 W. & M. c. 14. ( u ) Finch. Law, 119. (v) Finch Rep. 80. (u>) See page 78* 

Cr) Eschet or tchet , formed from the verb eechoir or ecJioir, to happen. (y) 1 Feud. 88. 
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Escheat therefore being a title frequently vested in the lord by inheritance, 
as being the fruit of a seigniory to which he was entitled by descent (for which 
reason the lands escheated shall attend the seigniory, and be inheritable by such 
only of his heirs as are capable of inheriting the other), ( 2 ) it may seem in such 
cases to fall more properly under the former general head of acquiring title to 
estates, viz.: by descent (being vested in him by act of law, and not by his own 
r*245l act * or a g reement )> than under the present, by purchase. But it must 
J be remembered that, in order to complete this title by escheat, it is 
necessary that the lord perform an act of his own, by entering on the lands and 
tenements so escheated, or suing oufratonl of escheat: (a) on failure of which, 
or by doing any act that amounts to an implied waiver of his right, as by 
accepting homage or rent of a stranger who usurps the possession, his title 
by escheat is barred, (fi) It is therefore in some respects a title acquired by his 
own act, as well as by act of law. Indeed, this may also be said of descents 
themselves, in which an entry or other seisin is required, in order to make a 
complete title: and therefore this distribution of titles by our legal writers, into 
those by descent and by purchase, seems in this respect rather inaccurate, and 
not marked with sufficient precision: for, as escheats must follow the nature of 
the seigniory to which they belong, they may vest by either purchase or des¬ 
cent, according as the seigniory is vested. And, though Sir Edward Coke con¬ 
siders the lord by escheat as in some respects the assignee of the last tenant, 
(c) and therefore taking by purchase; yet, on the other hand, the lord is more 
frequently considered as being ultimus hceres , and therefore taking by descent 
in a kind of caducary succession. 

The law of escheats is founded upon this single principle, that the blood of 
the person last seised in fee-simple is, by some means or other, utterly extinct 
and gone; and since none can inherit his estate but such as are of his blood and 
consanguinity, it follows, as a regular consequence, that when such blood is 
extinct, the inheritance itself must fail: the land must become what the feudal 
writers denominate feudum apertum / and must result back again to the lord 
of the fee, by whom, or by those whose estate he hath, it was given. 

Escheats are frequently divided into those propter defectum sanguinis , and 
( those propter delictum tenentis: the one sort, if the tenant dies without heirs; 
the other, if his blood be attainted, (cl) But both these species may well be 
T* a! ^comprehended under the first denomination only; for he that is at- 
*■ J tainted suffers an extinction of his blood, as well as he that dies without 
relations. The inheritable quality is expunged in one instance, and expires in 
the other; or, as the doctrine of escheats is very fully expressed in Fleta, {e) 

€i dominus capitalis feodi loco hceredis habetur y quoties per defectum vel delic¬ 
tum extinguitur sanguis tenentis 

Escheats, therefore, arising merely upon the deficiency of the blood, whereby 
the descent is impeded, their doctrine will be better illustrated by considering 
the several cases wherein hereditary blood may be deficient, than by any 
other method whatsoever. 

1 , 2, 3. The first three cases, wherein inheritable blood is wanting, may be 
collected from the rules of descent laid down and explained in the preceding 
chapter, and therefore will need very little illustration or comment. First, 
when the tenant dies without any relations on the part of any of his ancestors: 
secondly, when he dies without any relations on the part of those ancestors 
from whom his estate descended: thirdly, when he dies without any relations 
of the whole blood. In two of these cases the blood of the first purchaser is 
certainly, in the other it is probably, at an end; and therefore, in all of them 
the law directs, that the land shall escheat to the lord of the fee; for the lord 
would be manifestly prejudiced, if, contrary to the inherent condition tacitly 
annexed to all feuds, any person should be suffered to succeed to the lands, 

(m\ Oo. Utt. 18. (a) Bro. Abr. tit . escheat 26. (6) Bro. Abr. tit. acceptance 26. Oo. IAU. 868. 

( 0 ) 1 lust, 815. (d) Oo. Litt. 18, 02. («) I. 6, C. 1. 
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who is not of the blood of the first feudatory, to whom for his personal merit 
the estate is supposed to have been granted. (5) 

4 . A monster, which hath not the shape of mankind,but in any part evidently 
bears the resemblance of the brute creation, hath no inheritable blood, and can 
not be heir to any land, albeit it be brought forth in marriage; but, although 
it hath deformity in any part of its body, yet if it *hatli human shape, r* 2 4 ' 7 l 
it may be heir. (/) This is a very ancient rule in the law of England; 

(< 7 ) and its reason is too obvious and too shocking to bear a minute discussion. 
The Roman law agrees with our own in excluding such births from succes¬ 
sions: (h) yet accounts them, however, children in some respects, where the 
parents, or at least the father, could reap any advantage thereby: (£) (as the 
jus trium liberorum , and the like) esteeming them the misfortune, rather 
than the fault, of that parent. But our law will not admit a birth of this 
kind to be such an issue as shall entitle the husband to be tenant by the 
courtesy; (k) because it is not c?pable of inheriting. And therefore, if there 
appears no other heir than such a prodigious birth, the land shall escheat to 
the lord. 

5. Bastards are incapable of being heirs. Bastards, by our law, are such 
children as are not born either in lawful wedlock, or within a competent time 
after its determination. (£) Such are held to be nullius Jilii , the sons of nobody; 
for the maxim of law is, qui ex damnato coitu nascuntur y inter liberos non 
computantur . (m) Being thus the sons of nobody, they have no blood in 
them, at least no inheritable blood: consequently, none of the blood of the 
first purchaser: and therefore, if there be no other claimant than such 
illegitimate children, the land shall escheat to the lord, (n) The civil law 
differs from ours in this point, and allows a bastard to succeed to an in¬ 
heritance, if after its birth the mother was married to the father: (o) and also 
if the father had no lawful wife or child, then, even if the concubine was 
never married to the father, yet she and her bastard son were admitted 
each to one-twelfth of the inheritance; ( p ) and a bastard was likewise 
^capable of succeeding to the whole of his mother’s estate, although r*n 4 R -| 
she was never married; the mother being sufficiently certain, though *- J 
the father is not. (q) But our law, in favour of marriage, is much less 
indulgent to bastards. 

There is, indeed, one instance in which our law has shown them some little 
regard; and that is usually termed the case of bastard eignh y and mulier 
puisnh . This happens when a man has a bastard son, and afterwards marries 
the mother, and by her has a legitimate son, who, in the language of the law, 
is called a mulier , or as Glanvil (r) expresses it in his Latin, films mulieratus ; 
the woman before marriage being concubina y and afterwards mulier . Now here 
the eldest son is bastard, or bastard eignh; and the younger son is legitimate, 
or mulier puisrib. If, then, the father dies, and the bastard eignb enters upon 
his land, and enjoys it to his death, and dies seised thereof, whereby the 
inheritance descends to his issue; in this case the mulier puisnb y and all other 
heirs, (though minors, feme-coverts, or under any incapacity whatsoever) are 
totally barred of their right, (s) And this, 1. As a punishment on the mulier 
for his negligence in not entering during the bastard's life, and evicting him. 

if) Co. Litt. 7, 8. 

&) Qui contra formam humani generis converso more procreantur , t it si mulier monstrosum vel 
prodioiomm enixa sit , inter liberos non computentur. Partus tamen. cut natura aliquantulum 
addiderit vel diminuerit , ut si sex vel tantum quatuor digitos habuerit , oene debet inter Viberos con - 
numerari; et> si membra sint inutilia aut tortuosa, non tamen est partus monstrosus . Bract. 1.1. c. ft. 
and l. 5, tr. 5, c. 30. 

(h) Ff. 1. 5. 14. (0 Ff. 58, 16, 135. Paul. 4, sent. 9. §83, t k) Co. Litt 29. 

(1) See Book L ch. 18. (m) Co. Litt. 8. (n) Finch, Law, 117. (o) Nov. 89, c. 8. 

ip) Ibid. c. 12. (q) Cod.fi, 67, 6. (r) l. 7, c. 1. (a) Litt. S 399. Co. Litt. 344. 


(6) By statute 13 and 14 Yic. c. 60, when any person seized of lands in trust shall die 
without an heir, the court of chancery may make an order vesting the land in a trustee of 
its own appointment, and the order shall have the effect of a conveyance. 
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2. Because the law will not suffer a man to be bastardized after his death who 
entered as heir and died seised, and so passed for legitimate in his lifetime. 

3. Because ike canon law (following the civil) did allow such bastard eignk to 
be legitimate on the subsequent marriage of his mother; and therefore the 
laws of England (though they would not admit either the civil or canon law 
to rule the inheritances of this kingdom, yet) paid such a regard to a person 
thus peculiarly circumstanced, that, after the land had descended to his issue, 
they would not unravel the matter again, and suffer his estate to be shaken! 
But this indulgence was shown to no other kind of bastard; for, if the 
mother was never married to the father, such bastard could have no colourable 
title at all. (t) 

r* 249 l *^ s bastards cannot be heirs themselves, so neither can they have 

any heirs but those of their own bodies. For as all collateral kindred 
consists in being derived from the same common ancestor, and as a bastard 
has no legal ancestors, he can have no collateral kindred; and, consequently^ 
can have no legal heirs, but such as claim by a lineal descent from himself. 
And therefore if a bastard purchases land and dies seised thereof without issue, 
and intestate, the land shall escheat to the lord of the fee. (u) 

6. Aliens, (t>) also, are incapable of taking by descent, or inheriting': ( w) for 
they are not allowed to have any inheritable blood in them; rather indeed 
upon a principle of national or civil policy, than upon reasons strictly feudal. 
Though, if lands had been suffered to fall into their hands who owe no 
allegiance to the crown of England, the design of introducing our feuds, the 
defence of the kingdom, would have been defeated. Wherefore, if a man 
leaves no other relations but aliens, his land shall escheat to the lord. 

As aliens cannot inherit, so far they are on a level with bastards; but as 
they are also disabled to hold by purchase, (x) (6) they are under still greater 
disabilities. And, as they can neither hold by purchase, nor by inheritance, it 
is almost superfluous to say that they can have no heirs, since they can have 
nothing for an heir to inherit; but so it is expressly holden, (y) because they 
have not in them any inheritable blood. 

And farther, if an alien be made a denizen by the king’s letters patent, and 
then purchases lands (which the law allows such a one to do), his son, born 
before his denization, shall not (by the common law) inherit those lands; but 
a son born afterwards may, even though his elder brother be living; for the 
father, before denization, had no inheritable blood to communicate to his eldest 
f*250l son ’ ^ ut by denization it acquires *an hereditary quality, which will be 
L J transmitted to his subsequent posterity. Yet if he had been natural¬ 
ized by act of parliament, such eldest son might then have inherited; for that 
cancels all defects, and is allowed to have a retrospective energy, which simple 
denization has not. (z) (7) 



Litt. § 400. (u) Bract. 1. 2, c. 7. Co. Litt. 244. 

See Book I, ch. 10. (w>) Co. Litt. 8. 

Co. Litt. 2. 1 Lev. 69. ( z) Co. Litt. 129. 


(x) Ibid. 2. 


(6) The cases are not agreed on the question whether the title by escheat vests immediately 
in the state on the death of the alien without heirs, or on the other hand requires inquest 
of office for the purpose. The following cases hold that it vests at once. Rubeck y. 
Gardner, 7 Watts, 455; Montgomery v. Dorion, 7 N. H., 475; Fry v. Tucker, 2 Dana, 38; 
Stevenson v. Dunlop’s Heirs, 7 T. B. Monr., 143; White v. White, 2 Met. Ky., 185; Den 
v. O’Hanlin, 20 N. J., 31; Colgan v. McKeon, 24 N. J., 574; Hinckle’s Lessee v. Shadden, 2 
8wan f 46; Puckett v. State, 1 Sneed, 355; Farrar v. Dean, 24 Mo., 16; Crane v. Reeder, 21 
Mich., 24; Holliman v. Peebles, 1 Tex., 673; Sands v. Lynham, 27 Gratt., 291; S. C., 21 
Am. Rep., 348. The following hold inquest of office essential. Fairfax v. Hunter’s 
Lessee, 7 Cranch, 603; Jackson v. Adams, 7 Wend., 367; Wilbur v. Tobey, 16 Pick., 177; 
Commonwealth v. Hite, 6 Leigh, 588; S. C., 29 Am. Dec., 226; Taylor v. Benham, 6 How., 
233; People v. Folsom, 6 Cal., 373; Bradstreet v. Supervisors; &c., 13 Wend., 646. As to 
this last case, see McCaughal v. Ryan, 27 Barb., 876. 

(7) A very simple mode of naturalization is now provided by stat. 7 and 8 Vic., c. 66, by 
which the person naturalized acquires the rights and privileges of a British subject, exoept 
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Sir Edward Coke (a) also holds, that if an alien cometh into England, and 
there hath issue two sons, who are thereby natural-born subjects; and one of 
them purchases land, and dies; yet neither of these brethren can be heir to the 
other. For the commune vinculum , or common stock of their consanguinity, is 
the father; and as he had no inheritable blood in him, he could communicate 
none to his sons; and, when the sons can by no possibility be heirs to the 
father, the one of them shall not be heir to the other. And this opinion of his 
seems founded upon solid principles of the ancient law; not only from the rule 
before cited, (6) that cestui/, que doit inheriter al pere, doit inheriter al fils : but 
also because we have seen that the only feudal foundation, upon which newly 
purchased land can possibly descend to a brother, is the supposition and fiction 
of law that it descended from some one of his ancestors; but in this case, as 
the intermediate ancestor was an alien, from whom it could by no possibility 
descend, this should destroy the supposition, and impede the descent, and the 
land should be inherited ut feudum stride novum ; that is, by none but the 
lineal descendants of the purchasing brother; and on failure of them should 
escheat to the lord of the fee. But this opinion hath since been overruled (c) 
and it is now held for law, that the sons of an alien born here may inherit to 
each other; the descent from one brother to another being an immediate 
descent, id) And reasonably enough upon the whole; for, as (in common 
purchases) the whole of the supposed descent from indefinite ancestors is but 
fictitious, the law may as well suppose the requisite ancestor as suppose the 
requisite descent. (8) 

*It is also enacted, by the statute 11 and 12 Wm. Ill, c. 6, that all 
persons, being natural-born subjects of the king, may inherit and make 
their titles by descent from any of their ancestors lineal or collateral: although 
their father or mother, or other ancestor, by, from, through or under whom 
they derive their pedigrees, were born out of the king’s allegiance. But incon¬ 
veniences were afterwards apprehended, in case persons should thereby gain a 
future capacity to inherit, who did not exist at the death of the person last 
seised. As, if Francis, the elder brother of John Stiles, be an alien, and Oliver, 
the younger, be a natural-born subject, upon John’s death without issue his 
lands will descend to Oliver, the younger brother: now, if afterwards Francis 
has a child born in England, it was feared that, under the statute of King 
William, this new born child might defeat the estate of his uncle Oliver. 
Wherefore it is provided by the statute 25 Geo. II, c. 39, that no right of in¬ 
heritance shall accrue by virtue of the former statute to any persons whatso¬ 
ever, unless they are in being and capable to take as heirs at the death of the 
person last seised:—with an exception, however, to the case, where lands shall 
descend to the daughter of an alien; which descent shall be devested in favour 
of an after-born brother, or the inheritance shall be divided with an after-born 
sister or sisters, according to the usual rule (^) of descents by the common law. 

7. By attainder, also, for treason or other felony, the blood of the person 
attainted is so corrupted as to be rendered no longer inheritable. (9) 

(a) 1 Inst. 8. 0) Bee pages 223 and 230. (e) 1 Ventr. 418. 1 Ley. 59. 1 Sid. 193. (d) See page 298. 

(et Bee pages 208 and 214. 



the capacity of being a member of the privy council, or a member of the houses of parlia¬ 
ment, and except also such rights and capacities (if any) as shall be specially excepted in 
the certificate issued to him by the secretary of state. And since this statute letters of 
denization are seldom if ever claimed. 

(8) And now by stat. 3 and 4 Wm. IV, c. 106, the person last entitled to the land is con¬ 
sidered the purchaser unless the contrary is proved. 

(9) In the United States there is no forfeiture of estate except for treason, and an attain¬ 
der of treason cannot work corruption of blood except during the life of the person 
attainted. Const, of United States, art. 3, § 3. See United States v. Greathouse, 2 Abb. 
U. 8., 364; Bigelow v. Forrest, 9 Wall., 339; Miller v. United States, 11 Wall., 268; Waples, 
Proceedings in Rem, §§ 179-181. Forfeiture, except during the life of the person 
attainted, was abolished in England by stat. 3 and 4 Wm. IV, c. 106. 
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Great care must be taken to distinguish between forfeiture of lands, to the 
king, and this species of escheat to the lord; which, by reason of their simili¬ 
tude in some circumstances, and because the crown is very frequently the 
immediate lord of the fee, and therefore entitled to both, have been often con¬ 
founded together. Forfeiture of lands, and of whatever else the offender pos¬ 
sessed, was the doctrine of the old Saxon law, {f) as a part of punishment for 
[■*2521 offence; *and does not at all relate to the feudal system, nor is the 

L J consequence of any seigniory or lordship paramount: (g) but, being a 
prerogative vested in the crown, was neither superseded nor diminished by the 
introduction of the Norman tenures; a fruit and consequence of which, escheat 
must undoubtedly be reckoned. Escheat, therefore, operates in subordination 
to this more ancient and superior law of forfeiture. 

The doctrine of escheat upon attainder, taken singly, is this: that the blood 
of the tenant, by the commission of any felony (under which denomination all 
treasons were formerly comprised), ( h ) is corrupted and stained, and the origi¬ 
nal donation of the feud is thereby determined, it being always granted'to the 
vassal on the implied condition of dum bene se gesserit. Upon the thorough 
demonstration of which guilt, by legal attainder, the feudal covenant and mutual 
bond of fealty are held to be broken, the estate instantly falls back from the 
offender to the lord of the fee, and the inheritable quality of his blood is extin¬ 
guished and blotted out forever. In this situation the law of feudal escheat 
was brought into England at the conquest; and in general superadded to the 
ancient law of forfeiture. In consequence of which corruption and extinction 
of hereditary blood, the land of all felons would immediately revest in the 
lord, but that the superior law of forfeiture intervenes, and intercepts it in its 
passage: in case of treason forever; in case of other felony, for only a year 
and a day; after which time it goes to the lord in a regular course of escheat, 
(i) as it would have done to the heir of the felon in case the feudal tenures 
had never been introduced. And that this is the true operation and genuine 
history of escheats will most evidently appear from this incident to gavelkind 
landB (which seems to be the old Saxon tenure), that they are in no case sub¬ 
ject to escheat for felony, though they are liable to forfeiture for treason. (J ) 
f*253l *^ 8 a consec I uence this doctrine of escheat, all lands of inherit- 

*- -* ance immediately revesting in the lord, the wife of the felon was liable 

to lose her dower, till the statute 1 Edw. VI, c. 12, enacted, that albeit any 
person be attainted of misprision of treason, murder, or felony, yet his wife 
shall enjoy her dower. But she has not this indulgence where the ancient law 
of forfeiture operates, for it is expressly provided by the statute 5 and 6 Edw. 
VI, c. II, that the wife of one attaint of high treason shall not be endowed at 
all. (10) 

Hitherto we have only spoken of estates vested in the offender at the time 
of his offence or attainder. And here the law of forfeiture stops; but the law 
of escheat pursues the matter still farther. For the blood of the tenant being 
utterly corrupted and extinguished, it follows not only that all that he now has 
shall escheat from him, but also that he shall be incapable of inheriting any 
thing for the future. This may farther illustrate the distinction between for¬ 
feiture and escheat. If, therefore, a father be seised in fee, and the son com¬ 
mits treason and is attainted, and then the father dies; here the lands shall 
escheat to the lord; because the son, by the corruption of his blood, is incapable 
to be heir, and there can be no other heir during his life; but nothing shall be 
forfeited to the king, for the son never had any interest in the lands to forfeit. 
(k) In this case the escheat operates, and not the forfeiture; but in the fol- 

(/) LL. JElfredy c. 4. LL. Canut. e. 54. 

(a) 8 Inst. 15. 1 
(fc) Co. Litt. 18. 


Stat. 25 Edw. Ill, c.' 2,‘ § 12. 


(0 2 Inst. 


(a) 2 Inst. 54. Salk. 65. 

86. (j) Somner. 58. Wright Ten. 118. 


(10) The statute embraced petit treason, also, but that is since abolished. Statute 9 Gecx 
IV, c. 31, § 2. 


474 



Title by Escheat. 


253 


Chap. 15.J 


lowing instance the forfeiture works, and not the escheat. As where a new 
felony is created by act of parliament, and it is provided (as is frequently the 
case) that it shall not extend to corruption of blood; here the lands of the 
felon shall not escheat to the lord, but yet the profits of them shall be forfeited 
to the king for a year and a day, and so long after as the offender lives. (/) 

There is yet a farther consequence of the corruption and extinction of he¬ 
reditary blood, which is this: that the person *attainted shall not only r* 2 54 l 
be incapable himself of inheriting, or transmitting his own property ^ ^ 

by heirship, but shall also obstruct the descent of lands or tenements to his 
posterity, in all cases where they are obliged to derive their title through him 
from any remoter ancestor. The channel which conveyed the hereditary blood 
from his ancestors to him, is not only exhausted for the present, but totally 
dammed up and rendered impervious for the future. This is a refinement 
upon the ancient law of feuds, which allowed that the grandson might be heir 
to his grandfather, though the son in the intermediate generation was guilty 
of felony, fwi) But, by the law of England, a man’s blood is so universally 
corrupted (11) by attainder, that his sons can neither inherit to him nor to any 
other ancestors, (n) at least on the part of their attainted father. 

This corruption of blood cannot be absolutely removed but by authority of 
parliament. The king may excuse the public punishment of an offender; but 
cannot abolish the private right, which has accrued or may accrue to individ¬ 
uals as a consequence of the criminal’s attainder. He may remit a forfeiture, 
in which the interest of the crown is alone concerned; but he cannot wipe away 
the corruption of blood; for therein a third person hath an interest, the lord 
who claims by escheat. If, therefore a man hath a son, and is attainted, and 
afterwards pardoned by the king; this son can never inherit to his father or 
father’s ancestors; because his paternal blood, being once thoroughly cor¬ 
rupted by his father’s attainder, must continue so; but if the son had been 
born after the pardon, he might inherit; because by the pardon the father is 
made a new man, and may convey new inheritable blood to his after-born 
children, (o) 

Herein there is, however, a difference between aliens and persons attainted. 
Of aliens who could never by any possibility be heirs, the law takes no notice: 
and therefore we have *seen, that an alien elder brother shall not im- , 

pede the descent to a natural-born younger brother. But in attainders L J 
it is otherwise: for if a man hath issue a son, and is attainted, and after¬ 
wards pardoned, and then hath issue a second son, and dies; here the corrup¬ 
tion of blood is not removed from the eldest, and therefore he cannot be heir; 
neither can the youngest be heir, for he hath an elder brother living, of whom 
the law takes notice, as he once had a possibility of being heir; and therefore 
the younger brother shall not inherit, but the land shall escheat to the lord; 
though had the elder died without issue in the life of the father, the younger 
son born after the pardon might well have inherited, for he hath no corrup¬ 
tion of blood, (p) So if a man hath issue two sons, and the elder in the life¬ 
time of the father hath issue, and then is attainted and executed, and after¬ 
wards the father dies, the lands of the father shall not descend to the younger 
son: for the issue of the elder, which had once a possibility to inherit, shall 


(0 3 lD8t 47. 

(n) Co. Litt. 391. 


(nt) Van Leeuwen in 2 Feud. 81, 

(o) Ibid . 392. (p) Ibid. 8. 


(11) The statute 54 Geo. Ill, c. 155, abolished corruption of the blood except in cases 
of treason, petit treason and murder, and the more recent statute 3 and 4 William IV, 
c. 106, £10, enacts that “when the person, from whom the descent of any land is to be 
traced shall have had any relation who, having been attainted, shall have died before such 
descent shall have taken place, then such attainder shall not prevent any person from 
inheriting such land who would have been capable of inheriting the same, by tracing hia 
descent through such relation, if he had not been attainted, unless such land shall have 
escheated before the first day of January, 1834. M 
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impede the descent to .the younger, and the land shall escheat to the lord, (q) 
Sir Edward Coke in this case allows, (r) that if the ancestor be attainted, his 
sons born before the attainder may be heirs to each other; and distinguishes 
it from the case of the sons of an alien, because in this case the blood was 
inheritable when imparted to them from the father; but he makes a doubt 
(upon the principles before mentioned, which are now over-ruled) ( 5 ) whether 
sons, born after the attainder, can inherit to each other, for they never had 
any inheritable blood in them. 

Upon the whole it appears, that a person attainted is neither allowed to 
retain his former estate, nor to inherit any future one, nor to transmit any 
inheritance to his issue, either immediately from himself, or mediately through 
himself from any remoter ancestor ; for his inheritable blood, which is neces¬ 
sary either to hold, to take, or to transmit any feudal property, is blotted out, 
corrupted, and extinguished forever, the consequence of which is, that estates 
thus impeded in their descent, result back and escheat to the lord. 

T *2561 *This corruption of blood, thus arising from feudal principles, but 
*- -* perhaps extended farther than even those principles will warrant, has 

been long looked upon as a peculiar hardship: because the oppressive part of 
the feudal tenures being now in general abolished, it seems unreasonable to 
reserve one of their most inequitable consequences ; namely, that the children 
should not only be reduced to present poverty (which, however severe, 
is sufficiently justified upon reasons of public policy), but also be laid under 
future difficulties of inheritance, on account of the guilt of their ancestors. 
And therefore in most (if not all) of the new felonies created by parliament 
since the reign of Henry the Eighth, it is declared, that they shall not extend 
to any corruption of blood : and by the statute 7 Ann., c. 21, (the operation of 
which is postponed by the statute 17 Geo. II, c. 39), it is enacted that after the 
death of the late pretender, and his sons, no attainder for treason shall extend 
to the disinheriting any heir, nor the prejudice of any person, other than the 
offender himself: which provisions have indeed carried the remedy farther 
(12) than was required by the hardship above complained of; which is only the 
future obstruction of descents, where the pedigree happens to be deduced 
through the blood of an attainted ancestor. 

Before I conclude this head of escheat, I must mention one singular instance 
in which lands held in fee-simple are not liable to escheat to the lord, even 
when their owner is no more, and hath left no heirs to inherit them. And this 
is the case of a corporation ; for if that comes by any accident to be dissolved, 
the donor or his heirs shall have the land again in reversion, and not the lord 
by escheat; which is perhaps the only instance where a reversion can 
be expectant on a grant in fee-simple absolute. But the law, we are told, (£) 
doth tacitly annex a condition to every such gift or grant, that if the corpora¬ 
tion be dissolved, the donor or grantor shall re-enter : for the cause of the gift 
T * 71 or grant *faileth. This is indeed founded upon the self same principle 

L -* as the law of escheat; the heirs of the donor being only substituted 
instead of the chief lord of the fee : which was formerly very frequently the 
case in subinfeudations, or alienations of lands by a vassal to be hoi den as of 
himself, till that practice was restrained by the statute of quia emptores, 18 
Edw. I, st. 1, to which this very singular instance still in some degree remains 
an exception. 

There is one more incapacity of taking by descent, which, not being produc¬ 
tive of any escheat, is not strictly reducible to this head, and yet must not be 
passed over in silence. It is enacted by the statute 11 and 12 Wm. Ill, c. 4, 


(o) Dyer, 48. 


(r) Co. Utt. 8. 


1 TTftl p fi. 857. 


HA T.fH: 


(12) See note 11, p. 264. As to the effect of attainder for treason on a title or dignity, 
see the Braye Peerage Case, 8 Scott, 108; 6 CL & Fin., 767. 
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(13) that every papist who shall not abjure the errors of his religion by taking 
tho oaths to the government, and making the declaration against transubstan- 
tiation, within six months after he has attained the age of eighteen years, shall 
be incapable of inheriting, or taking, by descent as well as purchase, any real 
estates whatsoever; and his next of kin, being a Protestant, shall hold them to 
his own use till such time as he complies with the terms imposed by the act. 
This incapacity is merely personal; it affects himself only, and does not destroy 
the inheritable quality of his blood, so as to impede the descents to others of 
his kindred. In like manner as, even in the time of popery, one who entered 
into religion, and became a monk professed, was incapable of inheriting lands, 
both in our own (it) and the feudal law; eo quod desiit ease miles seculi qui 
factus est miles Cnristi: nec benejicium pertinet ad eum qui non debet gerere 
officium. (w) But yet he was accounted only civiliter mortuus ; he did not 
impede the desceut to others, but the next heir was entitled to his or his an¬ 
cestor’s estate. 

These are the several deficiencies of hereditary blood, recognized by the law 
of England; which, so often as they happen, occasion lands to escheat to the 
originsd proprietory or lord. (14) 


CHAPTER XVI. 

IL OF TITLE BY OCCUPANCY. 

Occupancy is the taking possession of those things which before belonged 
to nobody. This as we have seen, (a) is the true ground and foundation of 
all property, or of holding those things in severalty, which, by the law of 
nature, unqualified by that of society, were common to all mankind. But when 
once it was agreed that everything capable of ownership should have an owner, 
natural reason suggested, that he who could first declare his intention of ap¬ 
propriating any thing to his own use, and, in consequence of such intention, 
actually took it into possession, should thereby gain the absolute property of 
it; according to that rule of the law of nations, recognized by the laws of 
Rome, (b) quod nullius est 9 id ratione naturali occupanti conceditur. 

This right of occupancy, so far as it concerns real property (for of personal 
chattels I am not in this place to speak), hath been confined by the laws of 
England within a very narrow compass; and was extended only to a single 
instance: namely, where a man was tenant pur auter vie y or had an estate 
granted to himself only (without mentioning his heirs) for the life of another 
man, and died during the life of cestuy que vie , or him by whose life it was 
holden; in this case he that could first enter on the land might lawfully retain 
the possession, so long as cestuy que vie lived, by right of occupancy, (c) 

(u) Co. Litt. 193. (to) 2 Feud. 21. (a) See pages 8 and 6. (6) Ff. 41, 1, 8. (c) Oo. lift. 41. 


(13) These harsh and unreasonable restrictions were very much modified by statutes 18 
Geo. Ill, c. 60, 31 Geo. Ill, c. 32, and 43 Geo. Ill, c. 30; and by statute 10 Geo. IV, c. 7, 
commonly called the Roman Catholic Relief Act, Catholics are entitled to hold and enjoy 
real and personal estate without being required to take any other oath than such as by law 
may be required to be taken by any other subjects. See May’s Constitutional History, ch. 
13, for an account of the passage of thi9 last mentioned act. 

(14) Where lands escheat within one of the United States, the state, and not the general 
government, becomes entitled. But to perfect the right some courts hold that a process 
must be had, commonly called “inquest of office ” or “office found/’ to determine and 
adjudge the facts. See 1 Kent, 424, 425, note; 2 Waahb. Real Prop. 444; ante, p. 249, n. 
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[*259] , T lus s j iems to haye been recurring to first principles, and calling i n 

the Jaw of nature to ascertain the property of the land, when left with¬ 
out a legal owner. For it did not revert to the grantor, though it formerly (d) 
was supposed so to do; for he had parted with all his interest, so long as cestuy 
que vie lived: it did not escheat to the lord of the fee, for all escheats must be 
of the absolute entire fee, and not of any particular estate carved out of it* 
much less of so minute a remnant as this: it did not belong to the grantee; 
for he was dead: it did not descend to his heirs; for there were no words of 
inheritance in the grant; nor could it vest in his executors: for no executors 
could succeed to a freehold. Belonging therefore to nobody, like the hoer edit as 
jacens of the Romans, the law left it open to be seised and appropriated by the 
first person that could enter upon it, during the life of cestuy que vie y under 
the name of an occupant. But there was no right of occupancy allowed,where 
the king had the reversion of the lands: for the reversioner hatli an equal right 
with any other man to enter upon the vacant possession, and where the king’s 
title and a subject’s concur, the king’s shall be always preferred: against the 
king therefore there could be no prior occupant, because nullum tempus occur - 
rit regi . (e) And, even in the case of a subject, had the estate pur auter vie 
been granted to a man and his heirs during the life of cestuy que vie , there the 
heir might, and still may, enter and hold possession, and is called in law a 
special occupant: as having a special exclusive right,by the terms of the orig¬ 
inal grant, to enter upon and occupy this hcereditas jacens y during the residue 
of the estate granted: though some have thought him so called with no very 

g reat propriety; (/) and that such estate is rather a descendible freehold. 

ut the title of common occupancy is now reduced almost to nothing by two 
statutes: the one 29 Car. II, c, 3, which enacts (according to the ancient rule 
of law) (g) that where there is no special occupant, in whom the estate may 
r* 260 l ves ^ tbe tenant pur auter vie may devise it *by will, or it shall go to 
L -* the executors or administrators, and be assets in their hand, for pay¬ 
ment of debts: the other, that of 14 Geo. II, c. 20, which enacts, that the sur¬ 
plus of such estate pur auter vie 9 after payment of debts, shall go in a course 
of distribution like a chattel interest. 

By these two statutes the title of common occupancy is utterly extinct and 
abolished; though that of special occupancy by the heir at law continues to 
this day; such heir being held to succeed to the ancestor’s estate, not by de¬ 
scent, for then he must take an estate of inheritance,but as an occupant specially 
marked out and appointed by the original grant. But, as before the statutes 
there could no common occupancy be had of incorporeal hereditaments, as of 
rents, tithes, advowsons, commons, or the like, (h) (because, with respect to 
them, there could be no actual entiy made, or corporal seisin had; and there¬ 
fore by the death of the grantee pur auter vie a grant of such hereditaments 
was entirely determined), so now, I apprehend, notwithstanding these statutes, 
such grant would be determined likewise; and the hereditaments would not be 
devisable, nor vest in the executors, nor go in a course of distribution. For 
these statutes must not be construed so as to create any new estate, or keep 
that alive which by the common law was determined, and thereby to defer the 
grantor’s reversion, but merely to dispose of an interest in being, to which by 
law there was no owner, and which, therefore, was left open to the first occu¬ 
pant. (1) When there is a residue left, the statutes give it to the executors 

(d) Bract. J, 2, c. 9, l. 4, tr. 3. c. 9, § 4. Flet. 1. 8, c. 12, $ 0,1. 6 c. 5, 8 15. 

(e) Co. Litt. 41. (/) Vaugh. 201. (a) Bract, ibid . Flet. ibtd. ( h ) 


Co. Lltt. 41. Vaugh. 201. 


(1) The statutes here referred to were repealed by 1 Vic. c. 26, § 1, except as to wills exe¬ 
cuted before January 1, 1838; and by § 3 an estate pur auter vie , of whatever tenure, may 
in all cases be devised by will, and by § 6, if not so devised, it shall be assets in the hands 
of the heir, as special occupant, for the payment of debts, as in the case of freehold lands in 
fee-simple, and if there shall be no special occupant, it goes to the executor or administrator, 
to be applied and distributed in the same manner as the personal estate. 
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and administrators, instead of the first occupant; but they will not create a 
residue, on purpose to give it to either, (i) They only meant to provide an 
appointed instead of a casual, a certain instead of an uncertain, owner of 
lands which before were nobody’s; and thereby to supply this casus omissus, 
and render the disposition of law in all respects entirely uniform; this being 
the only instance wherein a title to a real estate could ever be acquired by 
occupancy. 

♦This, 1 say, was the only instance; for I think there can be no r+ngi-i 
other case devised, wherein there is not some owner of the land L J 
appointed bv the law. In the case of a sole corporation, as the parson of a 
church, when he dies or resigns, though there is no actual owner of the land 
till a successor be appointed, yet there is a legal, potential ownership subsisting 
in contemplation of law ; and when the successor is appointed, his appointment 
shall have a retrospect and relation backwards, so as to entitle him to all the 
profits from the instant that the vacancy commenced. And, in all other 
instances, when the tenant dies intestate, and no other owner of the lands is to 
be found in the common course of descents, there the law vests an ownership 
in the king, or in the subordinate lord of the fee, by escheat. 

So, also, in some cases, where the laws of other nations give a right by occu- 
panoy, as in lands newly created, by the rising of an island in the sea or in a 
river, or by the alluvion or dereliction of the waters ; in these instances the 
law of England assigns them an immediate owner. For Bracton tells us, (j) 
that if an island arise in the middle of a river , it belongs in common to those 
who have lands on each side thereof; but if it be nearer to one bank than the 
other, it belongs only to him who is the proprietor of the nearest shore: which 
is agreeable to, and probably copied from, the civil law. (&) Yet this seems 
only to be reasonable, where the soil of the river is equally divided between 
the owners of the opposite shores ; for if the whole soil is the freehold of any 
one man, as it usually is whenever a several fishery is claimed (/) there it seems 
just (and so is the constant practice) that the evotts or little islands, arising 
in any part of the river, shall be the property of him who owneth the piscary 
and the soil. However, in case a new island rise in the sea, though the civil 
law gives it to the first occupant, (m) yet ours gives it to the king, (n) r 
♦And as to lands gained from the sea, either by alluvion, by the washing*- J 
up of sand and earth, so as in time to make terrafirma ; or by dereliction, as 
when the sea shrinks back below the usual watermark ; in these, cases the law 
is held to be, that if this gain be by little and little, by small and imperceptible 
degrees, it shall go to the owner of the land adjoining, (o) For de minimis 
non curat lex: and, besides, these owners, being often losers by the breaking 
in of the sea, or at charges to keep it out, this possible gain is therefore a 
reciprocal consideration for such possible charge or loss. But if the alluvion 
or dereliction be sudden and considerable, in this case it belongs to the king ; 
for, as the king is lord of the sea, and so owner of the soil while it is covered with 
water, it is but reasonable he should have the soil when the water has left it 
dry. (p) So that the quantity of ground gained, and the time during which it 
is gaining, are what make it either the king’s or the subject’s property. (2) In 

(i) But see dow the statute 5 Geo. m, c. 17, which makes leases for one, two or three lives, by ecclesi¬ 
astical persons or auy eleemosynary corporation, of tithes or other incorporeal hereditaments, as good 
and effectual to all intents and purposes as leases of corporeal possessions. 

0) l- 2> c. 2. (fc) Inst. 2, 1, 22. (1) Salk. 637. See page 89. (m) Inst. 2,1, 22. 

(n) Bract. I 2, c. 2. Callls, of sewers. 29. (o) 2 Roll. Abr. 170. Dyer, 826. (p) Callis, 24, 28. 


(2) Upon this subject see the following American cases : Adams v. Frothingham, 3 
Maas., 352; 9. C., 3 Am. Dec., 151; Deerfield v. Arms, 17 Pick., 41; S. C., 28 Am. Dec., 276; ‘ 
Trustees v. Dickinson, 9 Cush., 544; Emans v. Turnbull, 2 Johns., 313; 8. C., 3 Am. Dec,, 
427 ; Halsey v. McCormick, 18 N. Y., 147 ; Giraud v. Hughes, 1 Gill and J., 249 ; Chap¬ 
man v. Hoskins, 2 Md. Ch., 485 ; Lamb v. Rickets, 11 Ohio, 311 ; Morgan v. Livingston, 6 
Mart La., 19; Chapman v. Kimball, 9 Conn., 38; 8. C., 21 Am. Dec., 707, New Orleans 
▼. United States, 10 Pet., 662; 8t. Louis Public Schools v Risley, 40 Mo., 350; Patterson v. 
Gels ton, 23 Md., 432. * 
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the same manner if a river, running between two lordships, by degrees gains 
upon the one, and thereby leaves the other dry : the owner who loses his 
ground thus imperceptibly has no remedy ; but if the course of the river be 
changed by a sudden and violent flood, or other hasty means, and thereby a 
man loses his ground, it is said that he shall have what the river has left in any 
other place, as a recompense for this sudden loss, (q) (3) And this law of 
alluvions and derelictions, with regard to rivers , is nearly the same in the 
imperial law ; (r) from whence indeed these our determinations seem to have 
been drawn and adopted : but we ourselves, as islanders, have applied them to 
marine increases ; and have given our sovereign the prerogative he enjoys, as 
well upon the particular reasons before mentioned, as upon this other general 
ground of prerogative, which was formerly remarked, (a) that whatever hath 
no other owner is vested by the law in the king. 


CHAPTER XVII. 

III. OF TITLE BY PRESCRIPTION. 


A third method of acquiring real property by purchase is that by prescrip¬ 
tion; as when a man can show no other title to what he claims, than that he, 
and those under whom he claims, have immemorially used to enjoy it. Con¬ 
cerning customs, or immemorial usages, in general, with the several requisites 
and rules to be observed, in order to prove their existence and validity, we 
inquired at large in the preceding part of these Commentaries, (a) At present, 
therefore, I shall only, first, distinguish between custom, strictly taken, and 
prescription ; and then show what sort of things may be prescribed for. 

And, first, the distinction between custom and prescription is this; that cus¬ 
tom is properly a local usage, and not annexed to any person ; such as a custom 
in the manor of Dale that lands shall descend to the youngest son: prescrip¬ 
tion is merely a personal usage; as, that Sempronius and his ancestors, or those 
whose estate he hath, have used time out of mind to have such an advantage 
or privilege, (ft) As for example; if there be a usage in the parish of Dale, 
that all the inhabitants of that parish may dance on a certain close at all times, 
for their recreation (which is held (c) to be a lawful usage); this is strictly a 
custom, for it is applied to the place in general, and not to any particular per - 
80718: ^ *f enant > who seised of the manor of Dale in fee, al- 

J leges that he and his ancestors, or all those whose estate he hath in the 




, Callis, 28. (r) Inst. 2, 1, 20,21, 22. 23, 24. 

a) See book I, page 75, &c. (5) Co. Lltt. 113. 


(a) See Book I, page 298. 
(c) 1 Lev. 176. 


(3) See cases cited in note 2. Also Lynch v. Allen, 4 Dev. and Bat., 62; Woodbury ▼. 
Short, 17 Vt., 887. As to alluvion formed on the shore of a lake or natural pond, see 
Murry v. Sermon, 1 Hawks, 56. Controversies frequently arise, in the case of alluvion, 
as to the proper division of the increase between the adjoining proprietors on the same side 
of the water, whose water front is thus extended, but the division line between whom may 
not, perhaps, have intersected the original shore line at right angles. In such & case 
the land formed by the alluvion is to be so divided as to give to each proprietor a 
length on the new water line, proportioned to his length on the old water line, 
whether the one be longer or shorter than the other. Trustees v. Dickinson, 9 Cush., 
544 ; People v. Canal Appraisers, 13 Wend., 855 ; O'Donnell v. Kelsey, 4 Sandf., 202 ; 
Deerfield v. Arms, 17 Pick. 41; 8. C. 28 Am. Dec. 276; Emerson v. Taylor, 9 Greenly 44 ; 
8. C., 23 Am. Dec., 531; Newton v. Eddy, 23 Vt., 319 ; Kennebeck Ferry Co. v. Brad- 
street, 28 Me., 374. These cases will illustrate the rule and its application under different 
circumstances. See also Clark v. Campau, 19 Mich. 825 ; 8 Kent, 428 ; Aug. on 
Watercourses, §§ 53 to 60; Aug. on Tide Waters, 249 to 858* 
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said manor, have used time out of mind to have common of pasture in such a 
close, this is properly called a prescription; for this is a usage annexed to the 
person of the owner of this estate. All prescription must be either in a man 
and his ancestors, or in a man and those whose estate he hath : (c?) which last 
is called prescribing in a que estate . And formerly a man might, by the com¬ 
mon law, have prescribed for a right which had been enjoyed by his ancestors 
or predecessors at any distance ox time, though his or their enjoyment of it 
had been suspended (e) for an indefinite series of years. But by the statute 
of limitations, 32 Hen. VIII, c. 2, it is enacted, that no person shall make any 
prescription by the seisin or possession of his ancestor or predecessor, unless 
such seisin or possession hath been within threescore years next before such 
prescription made, (f) (1) 

Secondly, as to the several species of things which may, or may not, be pre¬ 
scribed for; we may, in the first place, observe, that nothing but incorporeal 
hereditaments can be claimed by prescription; as a right of way, a common, 
»tc.; but, that no prescription can give a title to lands, and other corporeal 
substances of which more certain evidence may be had. (^) For a man shall 
not be said to prescribe, that he and his ancestors have immemorially used to 
hold the castle of Arundel, for this is clearly another sort of title; a title by 
corporal seisin and inheritance, which is more permanent, and therefore more 
capable of proof, than that of prescription. But, as to a right of way, a com¬ 
mon, or the like, a man may be allowed to prescribe; for of these there is no cor¬ 
poral seisin, the enjoyment will be frequently by intervals, and therefore the 
right to enjoy them can depend on nothing else but immemorial usage. 2. A 
prescription must always be *laid in him that is tenant of the fee. A 
tenant for life, for years, at will, or a copyholder, cannot prescribe, by ^ 

reason of the imbecility of their estates. (A) For, as prescription is usage 
beyond time of memory, it is absurd that they should pretend to prescribe for 
anything, whose estates commenced within the remembrance of man. And 
therefore the copyholder must prescribe under cover of his lord’s estate, and 

(tf) 4 Rep. 32. (e) Co. Litfc. 113. 

if) This title, of prescription, was well known in the Roman law by the name of urucapio (jy. 41, 8, 3), 
so called, because a man, that gains a title by prescription, may be said usu rem capere. 

(y) Dr. & St. dial. 1, c. 8. Finch, 132. (ft) 4 Rep. 31, 32. 


(1) The act 2 and 3 Wm. IV, c. 71, commonly called Lord Tenterden's act, makeB im¬ 
portant changes in the law of prescription. 

By the firsf section it is declared that no claim which might lawfully be made at the com¬ 
mon law, by custom, prescription or grant, to any right of common or other profit a prendre , 
except such matters and things as are therein specially provided for (meaning rights of way 
or other easements, watercourses and lights), shall, if it have been uninterruptedly enjoyed 
by any person claiming right thereto for thirty years, be defeated by showing the com¬ 
mencement of the enjoyment of such right prior to the period of thirty years. But any 
other mode of defeating the claim which was before, is to continue to be available for that 
purpose, except that an uninterrupted enjoyment for sixty years (unless had by consent, 
expressly given by deed or writing), is to confer an absolute and indefeasible title. 

By the next section, when the right claimed is a right of way or other easement, or a water 
course, or the use of any water, the above periods of thirty and sixty years are reduced to 
twenty and forty respectively. 

By the third section, the claim to the access and use of light for any dwelling house, 
workshop or other building, if actually enjoyed, otherwise than by consent or agreement in 
writing, i9 made indefeasible after twenty years' user, any local user or custom to the con¬ 
trary notwithstanding. In this case the necessity for proving that the easement had been 
used as of right is dispensed with. But by other sections, provision is made to meet the 
cases where the persons who are interested in contesting the right are incapacitated, or only 
entitled in reversion, and an explanation is given that nothing is to be deemed an interrup¬ 
tion unless it is submitted to for a year. 

It will be seen from the above statement of the act, that if the easement be enjoyed under 
a parol license, extending over the periods of thirty or twenty years (except in the case of 
light), this fact is sufficient to defeat the claim: for then the user would not be as of right, 
and so would not come within the act: and a parol license was always at common law suffi¬ 
cient to rebut the presumption of a grant. 

Vol. I.—61 
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the tenant for life under cover of the tenant in fee-simple. As if tenant for 
life of a manor would prescribe for a right of common as appurtenant to the 
same, he must prescribe under cover of the tenant in fee-simple; and must 
plead that John Stiles and his ancestors had immemorially used to have this 
right of common, appurtenant to the said manor, and that John Stiles demised 
the said manor, with its appurtenances, to him the said tenant for life. 3. A 
prescription cannot be for a thing which cannot be raised by grant. For the 
law allows prescription only in supply of the loss of a grant, and therefore 
every prescription presupposes a grant to have existed. (2) Thus the lord of 
a manor cannot prescribe to raise a tax or toll upon strangers; for, as such 
claim could never have been good by any grant, it shall not be good by pre¬ 
scription. ( i ) A fourth rule is, that what is to arise by matter of record can¬ 
not be prescribed for, but must be claimed by grant, entered on record; such 
as, for instance, the royal franchises of deodands, felon’s goods, and the like. 
These, not being forfeited till the matter on which they arise is found by the in¬ 
quisition of a jury, and so made a matter of record, the forfeiture itself can¬ 
not be claimed by an inferior title. But the franchises of treasure-trove, waifs, 
estrays, and the like, may be claimed by prescription; for they arise from pri¬ 
vate contingencies, and not from any matter of record. (Jc) 5. Among things 
incorporeal, which may be claimed by prescription, a distinction must be made 
with regard to the manner'of prescribing; that is, whether a man shall pre¬ 
scribe in a que estate , or in himself and his ancestors. For if a man prescribes 
in a que estate , (that is, in himself and those whose estate he holds), nothing 
r* 26 fl 1 ** 8 c ^ a ^ ma ^ e by this prescription, but such things as are incident, ap- 
*- * pendant, or appurtenant to lands; for it would be absurd to claim any 

thing as the consequence, or appendix of an estate, with which the thing claimed 
has no connexion; but if he prescribes in himself and his ancestors, he may pre¬ 
scribe for any thing whatsoever that lies in grant: not only things that are 
appurtenant, but also such as may be in gross. (1) Therefore a man may pre¬ 
scribe, that he, and those whose estate he hath in the manor of Dale, have 
used to hold the advowson of Dale, as appendant to that manor; but if the 
advowson be a distinct inheritance, and not appendant, then he can only pre¬ 
scribe in his ancestors. So also a man may prescribe in a que estate for a com¬ 
mon appurtenant to a manor; but, if he would prescribe for a common in 
gross , he must prescribe in himself and his ancestors. 6. Lastly, we may ob¬ 
serve, that estates gained by prescription are not, of course, descendible to the 
heirs general, like other purchased estates, but are an exception to the rule. For, 
properly speaking, the prescription is rather to be considered as an evidence of 
a former acquisition, than as an acquisition de novo: and therefore, if a man 
prescribes for a right of way in himself and his ancestors, it will descend only 
to the blood of that line of ancestors in whom he so prescribes; the prescrip¬ 
tion in this case being indeed a species of descent. But if he prescribes for it 
in a <jue estate , it will follow the nature of that estate in which the prescrip¬ 
tion is laid, and be inheritable in the same manner, whether that were ac¬ 
quired bv descent or purchase; for every accessory followeth the nature of its 
principal. (3) 

(i) 1 Vent. 887. (fe) Co. Litt. 114. (I) Litt. f 188. Finch, L. 104. 


(2) See Fitzhugh v. Crogan, 2 J. J. Marsh., 429; S. C., 19 Am. Dec., 139; University of 

Vermont v. Reynolds, 3 Vt., 542; 8. C., 23 Am. Dec., 23f Rights originating in prescrip¬ 
tion may be lost by abandonment, but not rights originating in grant. Day v. Walden, 46 
Mich., 575. . , v 

(3) The term ** prescription** is in strictness applicable only to incorporeal heredita¬ 
ments. Ferris v. Brown, 3 Barb., 105; Caldwell v. Copeland, 37 Penn. 8t., 431. In order 
to raise the presumption of a grant, the user must have been peaceable and open, and it 
must have been adverse to the owner of the land. Sargent v. Ballard, 9 Pick., 251; Brace 
v. Yale, 10 Allen, 441; Million v. Riley, 1 Dana, 359; S. C., 25 Am, Dec., 149; Watkins 
v. Peck, 18 N. H., 860; Corning v. Gould, 16 Wend., 581; Colvin v. Burnet. 17 Wend., 

482 


Ohap. 18,] 


Title by Forfeiture. 


807 


CHAPTER XVIIL 

IV. OF TITLE BY FORFEITURE. 

Forfeiture is a punishment annexed by law to some illegal act, or negli¬ 
gence, in the owner of lands, tenements or hereditaments; whereby he loses all 
his interest therein, and they go the party injured, as a recompense for the 
wrong which either he alone, or the public together with himself, hath sus¬ 
tained. 

Lands, tenements, and hereditaments, may be forfeited in various degrees 
and by various means: 1. By crimes and misdemeanors. 2. By alienation 
contrary to law. 3. By non-presentation to a benefice, when the forfeiture is 
denominated a lapse* 4. By simony. 5. By non-performance of conditions. 
6. By waste. 7. By breach of copyhold customs. 8. By bankruptcy. 

I. The foundation and justice of forfeitures for crimes and misdemeanors, 9 
and the several degrees of those forfeitures proportioned to the several offences, 
have been hinted at in the preceding book; (a) but it will be more properly 
considered, and more at large, in the fourth book of these Commentaries. At 
present I shall only observe in general, that the offences which induce a for¬ 
feiture of lands and tenements to the crown are principally the following 
six: 1 . Treason. 2. Felony, (l) 3. Misprision of treason. 4. Praemunire . 

*5. Drawing a weapon on a judge, or striking any one in the presence r*Q6fil 
of the king’s principal courts of justice. 6. Popish recusancy, or non- ^ 

observance of certain laws enacted in restraint of papists. (2) But at what 
time they severally commence, how far they extend, and how long they endure, 
will with greater propriety be reserved as the object of our future inquiries. 

13. Lands and tenements may be forfeited by alienation , or conveying them 
to another, contrary to law. This is either alienation in mortmain, alienation 
to an alien, or alienation by particular tenants ; in the two former of which 
cases the forfeiture arises from the incapacity of the alienee to take, in the 
latter from the incapacity of the alienor to grant. 

1. Alienation in mortmain, in mortua manu , is an alienation of lands or 
tenements to any corporation, sole or aggregate, ecclesiastical or temporal. 
But these purchases having been chiefly made by religious houses, in conse¬ 
quence whereof the lands became perpetually inherent in one dead hand, this 
hath occasioned the general appellation of mortmain to be applied to such 
alienations, (b) and the religious houses themselves to be principally considered 
in forming the statutes of mortmain; in deducing the history of which statutes, 

(a) Book I, page 299. (6) See Book I, page 479. 


534; Trask v. Ford, 39 Me., 437; Mitchell v. Walker, 2 Aik., 200; 8. C., 10 Am. Dec., 710; 
Perrin v. Garfield, 87 Vt., 304. It must also have been continuous for the whole period. 
Pollard v. Barnes, 2 Cush., 191; Branch v. Doane, 18 Conn., 233; Pierre v. Fernald, 20 
Me., 430; Rogers v. Sawin, 10 Gray, 376. And if the mode of user has been changed 
during the time, the party can claim only to the extent that he has continually enjoyed the 
easement or other right for the whole time. Monmouthshire, &c. t Co. v. Harford, 1 C., M., 
& R., 014; Dand v. IIing9Cote, 0 M. & W., 174. Stackpole v. Curtis, 32 Me., 883; Biglow 
v. Battle, 15 Mass., 313; Darlington v. Painter, 7 Penn. St., 473 ; Belknap v. Trimble, 3 
Paige, 577. But although the extent of the right is to be measured and regulated by the 
enjoyment upon which the right ib supported, the party is yet allowed freedom in the man¬ 
ner of exercising it. See Ang. on Watercourses, § 226, and cases cited. And on the gen¬ 
eral subject, see Bowman v. wickliffe, 15 B. Monr., 84; Garrett v. Jackson, 20 Penn. St., 
331; Tyler v. Wilkinson, 4 Mason, 397; Thomas v. Marshfield, 13 Pick., 240; Ricard v. 
Williams. 7 Wheat., 59; Morrison v. Chapin, 97 Mass., 72. 

(1) Now by statute 3 and 4 William IV, c. 106, the forfeiture, where It exists at all, is 
only for the life of the person attainted. See note, p. 254. 

These laws are since repealed. See note, p. 257. 
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it will be matter of curiosity to observe the great address and subtle contriv¬ 
ance of the ecclesiastics in eluding from time to time the laws in being, and 
the zeal with which successive parliaments have pursued them through all 
their finesses: how new remedies were still the parents of new evasions; till 
the legislature at last, though with difficulty, hath obtained a decisive victory. 

By the common law any man might dispose of his lands to any other private 
man at his own discretion, especially when the feudal restraints of alienation 
were worn away. Yet in consequence of these it was always and is still neces- 
[ *2691 6ar y> ( c ) f° r cor P ora ti° n s to have a license in mortmain *from the 
L J crown, to enable them to purchase lands; for as the king is the ultimate 
lord of every fee, he ought not, unless by his own consent, to lose his privilege 
of escheats, and other feudal profits, by the vesting of lands in tenants that 
can never be attainted or die. And such licenses of mortmain seem to have 
been necessary among the Saxons, above sixty years before the Norman con¬ 
quest. (g?) But, besides this general license from the king, as lord paramount 
of the kingdom, it was also requisite, whenever there was a mesne or inter¬ 
mediate lord between the king and the alienor, to obtain his license also (upon 
the same feudal principles), for the alienation of the specific land. And if no 
such license was obtained, the king or other lord might respectively enter on the 
land so aliened in mortmain as a forfeiture. The necessity of this license from 
the crown was acknowledged by the constitutions of Clarendon, (e) in respect 
of advowson6, which the monks always greatly coveted, as being the ground¬ 
work of subsequent appropriations, (fi) Yet such were the influence and 
ingenuity of the clergy, that (notwithstanding this fundamental principle) we 
find that the largest and most considerable dotations of religious houses hap¬ 
pened within less than two centuries after the conquest. And (when a license 
could not be obtained) their contrivance seems to have been this: that, as the 
forfeiture for such alienations accrued in the first place to the immediate lord 
of the fee, the tenant who meant to alienate first conveyed his lands to the 
religious house, and instantly took them back again to hold as tenant to the 
monastery; which kind of instantaneous seisin was probably held not to occa¬ 
sion any forfeiture: and then, by pretext of some other forfeiture, surrender or 
escheat, the society entered into those lands in right of such their newly- 
acquired seigniory, as immediate lords of the fee. But when these dotations 
began to grow numerous, it was observed that the feudal services, ordained 
for the defence of the kingdom, were every day visibly withdrawn; that the 
r*27ol c i rcu l at i° n landed property from man to man began to *stagnate; 

>■ and that the lords were curtailed of the fruits of their seigniories, 

their escheats, wardships, reliefs, and the like; and therefore, in order to pre¬ 
vent this, it was ordered by the second of King Henry in’s great charters, (g) 
and afterwards by that printed in our common statute books, that all such 
attempts should be void, and the land forfeited to the lord of the fee. (h) 

But, as this prohibition extended only to religious houses , bishops and other 
sole corporations were not included therein; and the aggregate ecclesiastical 
bodies (who Sir Edward Coke observes, (i) in this were to be commended, that 
they ever had of their counsel the best learned men that they could get), found 
many means to creep out of this statute, by buying in lands that were bona 
fide holden of themselves as lords of the fee, and thereby evading the forfeit¬ 
ure; or by taking long leases for years, which first introduced those extensive 
terms, for a thousand or more years, which are now so frequent in convey- 


(c ) F. N. B. 221. (d) Selden. Jan. Ad^I. 1. 2, % 45. 

(e) EcclesiCB de feudo domini regis non possunt in perpetuum dart, absque assensu et contentions 
ip&ius, c. 2, A. D. 1164. 

( f ) See book I, pa^e 384. (p) A, D. 1217, cap . 43. edit. Oxon. 

(ft.) Non licet alicui de ccetero dare terram suam alicui domui religiosce , ita quod illam resumat 
tenendam de eadem domo ; nec liceat alicui domui religiosce terram alicvjus sic accipere,quod tra- 
dat ilium ei a quo ipsum recepit tenendam ; si quis autem de ccetero terram suam domui religtosm 
sic dederit , et super hoc convincatur , donum suum penitus cassetur, ut terra ilia domino suo illius 
teodi in curratur . Mag. Cart. 9 Hen. JZZ, c. 86. 

(0 2 Inst. 75. 
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ances. This produced the statute de religiosis , 7 Edw. T; which provided, that 
no person^ religious or other whatsoever, should buy, or sell, or receive under 
pretence of a gift, or term of years, or any other title whatsoever, nor should 
by any art or ingenuity appropriate to himself any lands or tenements in mort¬ 
main; upon pain that the immediate lord of the fee, or, on his default for one 
year, the lords paramount, and, in default of all of them, the king, might enter 
thereon as a forfeiture. 

This seemed to be a sufficient security against all alienations in mortmain: 
but as those statutes extended only to gifts and conveyances between the 
parties, the religious houses now began to set up a fictitious title to the land, 
whioh it was intended they should have, and to bring an ^action to r*o> 7 ii 
recover it against the tenant; who by fraud and collusion, made no -* 

defence, and thereby judgment was given for the religious house, which then 
recovered the land by sentence of law upon a supposed prior title. And thus 
they had the honour of inventing those fictitious adjudications of right, which 
are since become the great assurance of the kingdom, under the name of com¬ 
mon recoveries . But upon this the statute of Westminster the second, 13 
Edw. I, c. 32, enacted, that in such cases a jury shall try the true right of the 
demandants or plaintiffs to the land, and if the religious house or corporation 
be found to have it, they shall still recover seisin: otherwise it shall be for¬ 
feited to the immediate lord of the fee, or else to the next lord, and finally to 
the king, upon the immediate or other lord’s default. And the like provision 
was made by the succeeding chapter, (&) in case the tonants set up crosses 
upon their lands (the badges of knights templars and hospitallers), in order to 
protect them from the feudal demands of their lords, by virtue of the privil¬ 
eges of those religious and military orders. So careful indeed was this provi¬ 
dent prince to prevent any future evasions, that when the statute of quia 
emptores, 18 Edw I, abolished all subinfeudations, and gave liberty for all men 
to alienate their lands to be holden of their next immediate lord, (l) a proviso 
was inserted ( m ) that this should not extend to authorize any kind of aliena¬ 
tion in mortmain. And when afterwards the method of obtaining the king’s 
license by writ of ad quod damnum was marked out by the statute 27 Edw. I, 
st. 2, it was farther provided by statute 34 Edw. I, st. 3, that no such license 
should be effectual, without the consent of the mesne or intermediate lords. 

Yet still it was found difficult to set bounds to ecclesiastical ingenuity; for 
when they were driven out of all their former holds, they devised a new 
method of conveyance, by which the lands were granted, not to themselves 
directly, but to nominal feoffees to the use of the religious houses; thus dis¬ 
tinguishing between the possession and the use , and receiving *the , 

actual profits, while the seisin of the lands remained in the nominal * J 
feoffee; who was held by the courts of equity (then under the direction of the 
clergy) to be bound in conscience to account to his cestuy que use for the rents 
and emoluments of the estate. And it is to these inventions that our prac¬ 
tises are indebted for the introduction of uses and trusts, the foundation of 
modern conveyancing. But, unfortunately for the inventors themselves, they 
did not long enjoy the advantage of their new device; for the statute 15 Ric. 
II, c. 5, enacts, that the lands which had been so purchased to uses should be 
amortised by license from the crown, or else be sold to private persons; and 
that, for the future, uses shall be subject to the statutes of mortmain, and 
forfeitable like the lands themselves. And whereas the statutes had been 
eluded by purchasing large tracts of land, adjoining to churches, and conse¬ 
crating them by the name of church-yards, such subtle imagination is also 
declared to be within the compass of the statutes of mortmain. And civil or 
lay corporations, as well as ecclesiastical, are also declared to be within the 
mischief, and of course within the remedy provided by those salutary laws. 
And lastly, as during the times of popery, lands were frequently given to 


oo Cap. aa. 


(1) 2 Inst. 501. 


a) Cap . 8. 
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superstitious uses, though not to any corporate bodies; or were made liable in 
the hands of heirs and devisees to the charge of obits, chaunteries, and the like 
which were equally pernicious in a well governed state as actual alienations 
m mortmain; therefore, at the dawn of the reformation, the statute 23 Hen. 
YIII, c. 10, declares that all future grants of lands for any of the purposes 
aforesaid, if granted for any longer term than twenty years, shall be void. 

But during all this time, it was in the power of the crown, by granting a 
license of mortmain, to remit the forfeiture, so far as related to its own rights- 
and to enable any spiritual or other corporation to purchase and hold anv 
lands or tenements in perpetuity; which prerogative is declared and confirmed 
by the statute 18 Edw. Ill, st. 3, c. 3. But as doubts were conceived at the 
time of the revolution how far such license was valid, ( n ) since the kings had 
r* 273 ] 1)0 *P ower to dispense with the statutes of mortmain by a clause of 
J non obstante, (o) which was the usual coprse, though it seems to have 
been unnecessary: (p) and as, by the gradual declension of mesne seigniories 
through the long operation of the statute of quia emptores, the rights of inter¬ 
mediate lords were reduced to a very small compass; in was therefore provided 
by the statute 7 and 8 Wm. Ill, c. 37, that the crown for the future, at its 
own discretion may grant licenses to aliene or take in mortmain, of whomso¬ 
ever the tenements may be holden. 

After the dissolution of monasteries under Henry Vin, though the policy 
of the next popish- successor affected to grant a security to the possessors of 
abbey lands, yet, in order to regain so much of them as either the zeal or 
timidity of their owners might induce them to part with, the statutes of 
mortmain were suspended for twenty years by the statute 1 and 2 P. and M. 
c. 8, and during that time, any lands or tenements were allowed to be granted 
to any spiritual corporation without any license whatsoever. And, long 
afterwards, for a much better purpose, the augmentation of poor livings, 
it was enacted by the statute 17 Car. n, c. 3, that appropriators may annex 
the great tithes to the vicarages; and that all benefices under 100 1. per annum 
may be augmented by the purchase of lands, without license of mortmain in 
either case; and the like provision hath been since made, in favour of the 
governors of Queen Anne’s bounty, (g) It hath also been held, (r) that the 
statute 23 Hen. YIII, before mentioned, did not extend to any thing but 
superstitious uses, and that therefore a man may give lands for the maintenance 
of a school, an hospital, or any other charitable uses. But as it was appre¬ 
hended from recent experience, that persons on their death-beds might make 
large and improvident dispositions even for these good purposes, and defeat 
the political ends of the statutes of mortmain; it is therefore enacted by the 
statute 9 Geo. II, c. 36, that no lands or tenements, or money to be laid out 
thereon, shall *be given for or charged with any charitable uses what- 
*- J soever, unless by deed indented, executed in the presence of two 
witnesses twelve calendar months before the death of the donor, and enrolled 
in the court of chancery within six months after its execution (except stocks 
in the public funds, which may be transferred within six months previous to 
the donor’s death), and unless such gift be made to take effect immediately, 
and be without power of revocation: and that all other gifts shall be void. (3) 

(n) 2 Hawk. P. C. 891. (o) Stat. 1 W. and M. st. 2, c. 2. 

(p) Co. Litt. 99. (g) Stat. 2 and 3 Anne, c. 11. (r) I Rep. 24. 


(3) The statutes of mortmain are in force in Pennsylvania so far as they prohibit the 
dedication of property to superstitious uses, or grants to corporations without statutory 
license. 3 Binn. App., 626; Methodist Church v. Remington, 1 Watts, 218; 2 Kent, 282. 
They have not been adopted in the law of the other 6tates, and corporations may hold pro¬ 
perty so far as not restricted by their charters, or as it may not be foreign to the purposes 
of their creation. And even in Pennsylvania a corporation created in another state, with 
capacity to take property for its corporate purposes, may hold lands subject only to for¬ 
feiture to the state. Runyan v. Coster’s Lessee, 14 Pet., 122. See further as to conveyances 
ln mortmain, Ang. and A. on Corp., § 149; Grant on Corp., 98, si teq. 
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The two universities, their colleges, and the scholars upon the foundation of 
the colleges of Eton, Winchester, and Westminster, are excepted out of 
this act: but such exemption was granted with this proviso, that no college 
shall be at liberty to purchase more advowsons, than are equal in number to 
one moiety of the fellows or students, upon the respective foundations. (4) 

2. Secondly, alienation to an alien is also a cause of forfeiture to the crown 
of the land so alienated; not only on acoount of his incapacity to hold them, 
whioh occasions him to be passed by in descents of land, (s) but likewise on 
account of his presumption in attempting, by an act of his own, to acquire any 
real property; as was observed in the preceding book. (£) 

3. Lastly, alienations by particular tenants , when they are greater than the 

law entitles them to make, and devest the remainder or reversion, (w) are also 
forfeitures to him whose right is attacked thereby. As, if tenant for his own 
life aliens by feoffment or fine for the life of another, or in tail, or in fee; (5) 
these being estates, which either must or may last longer than his own, the 
creating them is not only beyond his power, and inconsistent with the nature 
of his interest, but is also a forfeiture of his own particular estate to him in 
remainder or reversion, (v) For which there seem to be two reasons. First, 
because such alienation amounts to a renunciation of the feudal connexion and 
dependence; it implies a refusal to perform the due renders and services to the 
lord of *the fee, of which fealty is constantly one; and it tends in its 
consequence to defeat and devest the remainder or reversion expectant: -* 

as therefore that is put in jeopardy, by such act of the particular tenant, it is 
but just that, upon discovery, the particular estate should be forfeited and 
taken from him, who has shown so manifest an inclination to make an improper 
use of it. The other reason is because the particular tenant, by granting a 
larger estate than his own, has by his own act determined and put an entire 
end to his own original interest; and on such determination the next taker is 
entitled to enter regularly, as in his remainder or reversion. The same law, 
which is thus laid down with regard to tenants for life, holds also with respect 
to all tenants of the mere freehold or of chattel interests; but if tenant in tail 
alienes in fee, this is no immediate forfeiture to the remainder-man, but a mere 
discontinuance (as it is called) (w) of the estate-tail, which the issue may after¬ 
wards avoid by due course of law: (x) for he in remainder or reversion hath 
only a very remote and barely possible interest therein, until the issue in tail 
is extinct. But, in case of such forfeitures by particular tenants, all legal 
estates by them before created, as if tenant for twenty years grants a lease for 
fifteen, and all charges by him lawfully made on the lands, shall be good and 
available in law. (y) For the law will not hurt an innocent lessee for the fault 
of his lessor; nor permit the lessor, after he has granted a good and lawful 

(«) See pages 249, 250. (0 Book I, page 372. (u) Co. Litt. 261. (v) Litt. $ 415. 

(u>) See Book m, ch. 10. (*) Litt. §§ 695-697. (y ) Co. Litt. 238. 


(4) The statute 45 Geo. Ill, c. 101, repealed the restriction imposed by this act on 
colleges, as to the number of their advowsons, so that now they may hold them without 
restriction. Mr. Justice Coleridge says he believes it to be understood, however, that 
neither the statute 9 Geo. II, nor 45 Geo. Ill, at all affected the restraints of the mortmain 
laws, and that a license from the crown is still necessary when a college purchases an 
advowson. Many colleges are provided with a prospective license to purchase in mortmain 
to a certain extent; and such a license has in practice been considered sufficient. 

(5) But now by statute 8 and 9 Vic., c. 106, it is enacted that no feoffment shall have a 
tortious operation, and fines and recoveries in England are abolished. Forfeiture for this 
cause, therefore, cannot now take place, as the doctrine never applied to conveyances under 
the Statute of Uses. 1 Cruise Dig., 109; 1 Washb. Real Prop., 92. In the United States it 
is declared by statute in many of the states that a deed purporting to convey a greater in¬ 
terest than the grantor has shall not work a forfeiture, but shall be effectual to transfer his 
actual interest. And this is perhaps the law in the other states also. See 1 Wa 9 hb. Real 
Prop., 92, and cases cited. 

As to forfeiture by disclaimer of tenure, see Doe v. Flynn, 1 O. M. and R. 137: Doe v. 
Welle, 10 A- and E., 427. 
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estate, by his own act to avoid it, and defeat the interest which he himself 
has created. 

Equivalent, both in its nature and its consequences, to an illegal alienation 
by the particular tenant, is the civil crime of disclaimer; as where a tenant, 
who holds of any lord, neglects to render him the due services, and upon an 
action brought to recover them, disclaims to hold of his lord. Which dis¬ 
claimer of tenure in any court of record is a forfeiture of the lands to the 
lord (z), upon reasons most apparently feudal. And so, likewise, if in any 
r*27fil court °f record the ^particular tenant does any act which amounts to 
*■ J a virtual disclaimer; if he claims any greater estate than was granted 
him at the first infeodation, or takes upon himself those rights which belong 
only to tenant of a superior class; (a) if he affirms the reversion to be in a 
stranger, by accepting his fine, attorning as his tenant, collusive pleading, and 
the like; (A) such behaviour amounts to a forfeiture of his particular estate. 

III. Lapse is a species of forfeiture, whereby the right of presentation to a 
church accrues to the ordinary by neglect of the patron to present, to the 
metropolitan by neglect of the ordinary, and to the king by neglect of the 
metropolitan. For it being for the interest of religion, and the good of the 
public, that the church should be provided with an officiating minister, the law 
has therefore given this right of lapse, in order to quicken the patron; who 
might otherwise, by suffering the church to remain vacant, avoid paying his 
ecclesiastical dues, and frustrate the pious intentions of his ancestors. This 
right of lapse was first established about the time (though not by the author- 
ity) (c) of the council of Lateran, ( d ) which was in the reign of our Henry the 
Second, when the bishops first began to exercise universally the right of 
institution to churches. ( e ) And, therefore, where there is no right of institu¬ 
tion there is no right of lapse : so that no donative can pass to the ordinary, 
(f) unless it hath been augmented by the queen’s bounty, (g) But no right 
of lapse can accrue when the original presentation is in the crown. (A). 

The term, in which the title to present by lapse accrues from the one to the 
other successively, is six calendar months, (i) following in this case the com¬ 
putation of the church, and not the usual one of the common law, and this 
* exc i us * ve the day of the avoidance. ( k ) But, if the bishop be both 
t 277 J patron and ordinary he shall not have a double time allowed him to col¬ 
late in ; (£) for the forfeiture accrues by law, whenever the negligence has 
continued six months in the same person. And also if the bishop doth not 
collate his own clerk immediately to the living, and the patron presents, though 
after the six months are elapsed, yet his presentation is good, and the bishop is 
bound to institute the patron’s clerk. ( m ) For as the law only gives the bishop 
this title by lapse, to punish the patron’s negligence, there is no reason that, if 
the bishop himself be guilty of equal or greater negligence, the patron should 
be deprived of his turn. If the bishop suffer the presentation to lapse to the 
metropolitan, the patron also has the same advantage if he presents before the 
archbishop has filled up the benefice ; and that for the same reason. Y et the 
ordinary cannot, after lapse to the metropolitan, collate his own clerk to the 
prejudice of the archbishop, (n) For he had no permanent right and interest 
in the advowson, as the patron hath, but merely a temporary one ; which 
having neglected to make use of during the time, he cannot afterwards retrieve 
it. But if the presentation lapses to the king, prerogative here intervenes and 
makes a difference ; and the patron shall never recover his right till the king 
has satisfied his turn by presentation : for nullum tempus occurrit regi . ( 0 ) 
And therefore it may seem as if the church might continue void forever unless 
the king shall be pleased to present; and a patron thereby be absolutely 


<m ) Finch. 270, 271 . (a) Co. Litt. 252 . ( 5 ) Ibid. 253 . 

(c) 2 Roll! Abr. 336. pi. 10. (d) Bracton, l. 4 , tr. 2 c. 3. <«) S« e W® 8 ** _ in 

^ Bro. Abr. tit. Quar. Imped. 3 Cro. Jac. 518. (9) St. 1 Geo. I, st 2, c. 10. 

0 Stat. 17 Edw. II. c. 8. 2 Inst. 278. (i) 6 R«p. *2. Reeist 42. S 1 

) Gibs. Cod. 769. (to) 2 Inst. 278. (n) 2 Roll. Am* 868. (o) Dr. & St. d. 2, ©. 36. C 
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defeated of his advowson. But to prevent this inconvenience, the law has 
lodged a power in the patron’s hands, of, as it were, compelling the king to 
present. For if, during the delay of the crown, the patron himself presents, 
and his clerk 19 instituted, the king indeed by presenting another may turn 
out the patron’s clerk ; or after induction, may remove him by quare impedit: 
but if he does not, and the patron’s clerk dies incumbent, or is canonically 
deprived, the king hath lost his right, which was only to the next or first pres¬ 
entation. (p) 

*In case the benefice becomes void by death, or cession through <-* 
plurality of benefices, there the patron is bound to take notice ^ -* 

of the vacancy at his own peril; for these are matters of equal notoriety 
to the patron and ordinary; but in case of a vacancy by resignation, or canon¬ 
ical deprivation, or if a clerk presented be refused for insufficiency, these being 
matters of which the bishop alone is presumed to be cognizant, here the law 
requires him to give notice thereof to the patron, otherwise he can take no 
advantage by way of lapse, (y) Neither shall any lapse thereby accrue to the 
metropolitan or to the king ; for it is universally true, that neither the arch¬ 
bishop nor the king shall ever present by lapse, but where the immediate 
ordinary might have collated by lapse, within the six months, and hath 
exceeded his time : for the first step or beginning faileth, et quod non habet 
principium, non habetfinem . (r) If the bishop refuse or neglect to examine 
and admit the patron’s clerk, without good reason assigned or notice given, 
he is styled a disturber by the law, and shall not have any title to present by 
lapse ; for no man shall take advantage of his wrong. ( 3 ) Also if the right of 
presentation be litigious or contested, and an action be brought against the 
bishop to try the title, no lapse shall incur till the question of right be 
decided. ( t) 

TV. By simony , the right of presentation to a living is forfeited, and vested 
pro hac vice in the crown. Simony is the corrupt presentation of any one to an 
ecclesiastical benefice for money, gift, or reward. It is so called from the 
resemblance it is said to bear to the sin of Simon Magus, though the purchas¬ 
ing of holy orders seems to approach nearer to his offence. It was by the 
canon law a very grievous crime: and is so much the more odious, because as 
Sir Edward Coke observes, (w) it is ever accompanied with perjury; for the 
presentee is sworn to have committed no simony. However, it was not an 
offence punishable in a criminal way at the common law; (w) it being thought 
sufficient to leave the clerk to ecclesiastical censures. But as these did not 
affect *the simoniacal patron, nor were efficacious enough to repel the r*o' 7 Qi 
notorious practice of the thing, divers acts of parliament have been -* 

made to restrain it by means of civil forfeitures; which the modern prevailing 
usage, with regard to spiritual preferments, calls aloud to be put in execution. 
I shall briefly consider them in this place, because they divest the corrupt 
patron of the right of presentation, and vest a new right in the crown. 

By the statute 31 Eliz. c. 0, it is for avoiding of simony enacted, that if any 
patron for any corrupt consideration, by gift or promise, directly or indirectly, 
shall present or collate any person to an ecclesiastical benefice or dignity; such 
presentation shall be void, and the presentee be rendered incapable of ever 
enjoying the same benefice: and the crown shall present to it for that turn only. 
(«) But if the presentee dies, without being convicted of such simony in his 
life-time, it is enacted by statute 1 W. and M. c. 16, that the simoniacal con¬ 
tract shall not prejudice any other innocent patron, on pretence of lapse to the 
crown or otherwise. Also by the statute 12 Ann. st. 2, c. 12, if any person for 
money or profit shall procure, in his own name or the name of any other, the 
next presentation to any living ecclesiastical, and shall be presented thereupon, 
this is declared to be a simoniacal contract; and the party is subjected to all 


(p) 7 Rep. 28. Cro. Eliz. 44. 

(q) 4 Rep. 75 . 2 Inst. 682. (r) Co. LItt. 844. S45. 

W * I1M. (w) Moor. 004. (x) For other penalties 

Vol. L—02 


(«) 2 Roll. Abr. 869. (0 Co. Utt. 844. 

inflicted by this statute, see Book IV, ch. 4, 

489 



279 


Title by Forfeiture. [Book IL 

the ecclesiastical penalties of simony, is disabled from holding the benefice, and 
the presentation devolves to the crown. 

Upon these statutes many questions have arisen, with regard to what is, and 
what is not simony. And, among others, these points seem to be clearly set¬ 
tled: 1. That to purchase a presentation, the living being actually vacant, is 
open and notorious simony: (y) this being expressly in the face of the statute. 
2. That for a clerk to bargain for the next presentation, the incumbent being 
sick and about to die, was simony, even before the statute of Queen Anne: (z) 
and now, by that statute, to purchase, either in his own name or another’s 
r* 280 l the nex ^ presentation, and be thereupon presented *at any future 
time to the living, is direct and palpable simony. But, 3. It is held 
that for a father to purchase such a presentation, in order to provide for his 
son, is not simony: for the son is not concerned in the bargain, and the father 
is by nature bound to make a provision for him. (a) 4. That if a simoniacal 

contract be made with the patron, the clerk not being privy thereto, the pre¬ 
sentation for that turn shall indeed devolve to the crown, as a punishment of 
the guilty patron; but the clerk, who is innocent, does not incur any disability 
or forfeiture, (i) 5. That bonds given to pay money to charitable uses, on 

receiving a presentation to a living are not simoniacal, (c) provided the patron 
or his relations be not benefitted thereby; (c?) for this is no corrupt considera¬ 
tion, moving to the patron. 6. That bonds of resignation, in case of non¬ 
residence or taking any other living, are not simoniacal, ( e ) there being no cor¬ 
rupt consideration herein, but such only as is for the good of the public. So 
also bonds to resign, when the patron’s son comes to canonical age, are 
legal; upon the reason before given, that the father is bound to provide for his 
son. (f) 7. Lastly, general bonds to resign at the patron’s request are held to 

be legal: (g) for they may possibly be given for one of the legal considerations 
before mentioned, and where there is a possibility that a transaction may be 
fair, the law will not suppose it iniquitous without proof. But if the party 
can prove the contract to have been a corrupt one, such proof will be admitted, 
in order to show the bond simoniacal, and therefore void. Neither will the 
patron be suffered to make an ill use of such a general bond of resignation; as, 
by extorting a composition for tithes, procuring an annuity for his relation, or 
by demanding a resignation wantonly or without good cause, such as is ap¬ 
proved by the law; as, for the benefit of his own son, or on account of non¬ 
residence, plurality of livings, or gross immorality in the incumbent. (A) 
r*9£U "I The next kind of forfeitures, are those by breach or non-perform- 

*- -I ance of a condition annexed to the estate, either expressly by deed at 
its original creation, or impliedly by law from a principle of natural reason. 
Both which we considered at large in a former chapter. (V) 

VI. I therefore now proceed to another species of forfeiture, viz.: by waste . 
Waste, vastum, is a spoil or destruction in houses, gardens, trees, or other cor¬ 
poreal hereditaments, to the disherison of him that hath the remainder or re¬ 
version in fee-simple or fee-tail, (k) 

Waste is either voluntary, which is a crime of commission, as by pulling 
down a house; or it is permissive , which is a matter of omission only, as by 
suffering it to fall for want of necessary reparations. Whatever does a last¬ 
ing damage to the freehold or inheritance is waste. (1) Therefore removing 
wainscot, floors, or other things once fixed to the freehold of a house, is 

waste, (m) (6) If a house be destroyed by tempest, lightning, or the like, 

(y) Cro. Eliz. 788. Moor. 914. (e) Hob. 165. , _ 

(o) Cro. Eliz. 686. Moor 916. (6) 8 Inst. 154. Cro. Jac. 385. (c) Noy, 142. (d) Stra. 534. 

(e) Cro. Car. 180. (/) Cro. Jac. 248, 274. {g > Cro. Car. 180. Stra, 227. 

(h) 1 Vern. 411. 1 Equ. Cas. Abr. 86, 87. Stra. 534. (0 See ch. 10, page 152. 

(fc) Co. Litt. 53. (i) Hetl. 35. (to* 4 Hep. 64. 


(6) Upon the general subject of fixtures see Amos and Ferrard on Fixtures; Elwes ▼. 
Mawe, and the notes thereto, in 2 Smith’s Leading Cases 99; Washb. Real Prop. C. 1; 
Williams on Pers. Prop., 13, notes to 3d American ed.; Willard on Real Estate, 83-90. 
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whioh is the act of Providence, it is no waste: but otherwise, if the house be 
burnt by the carelessness or negligence of the lessee: though now by the stat¬ 
ute 6 Ann., c. 31, no action will lie against a tenant for an accident of this 
kind. (7) Waste may also be committed in ponds, dove-houses, warrens, and 
the like; by so reducing the number of the creatures therein, that there will not 
be sutlieient for the reversioner when he comes to the inheritance. ( n ) Tim¬ 
ber, also, is part of the inheritance, (o) Such are oak, ash, and elm in all 
places; and in some particular countries by local custom, where other trees are 
generally used for building, they are for that reason considered as timber; and 
to cut down such trees, or top them, or do any other act whereby the timber 
may decay, is waste. (y>) But underwood the tenant may cut down at any 
seasonable time *that he pleases; (q) and may take sufficient estovers r* 2 Q 2 '| 
of common right for house-bote and cart-bote; unless restrained (which L J 
is usual) by particular covenants or exceptions, (r) The conversion of land 
from one species to another is waste. To convert wood, meadow, or pasture 
into arable; to turn arable, meadow, or pasture into woodland; or to turn 
arable or woodland into meadow or pasture, are all of them waste, (s) For, 
as Sir Edward Coke observes, (t) it not only changes the course of husbandry, 
but the evidence of the estate; when such a close, which is conveyed and de¬ 
scribed as pasture, is found to be arable, and e converso. And the same rule is 
observed, for the same reason, with regard to converting one species of edifice 
into another, even though it is improved in its value. ( u ) To open the land to 
search for mines of metal, coal, &c., is waste; for that is a detriment to the 
inheritance: (v) (15) but if the pits or mines were open before, it is no waste 
for the tenant to continue digging them for his own use; («>) for it is now be¬ 
come the mere annual profit of the land. These three are the general heads 
of waste, viz.: in houses, in timber, and in land. Though, as was before said, 
whatever else tends to the destruction, or depreciating the value, of the inher¬ 
itance is considered by the law as waste. (8) 


(n) Co. Litt. 53. (o) 4 Rep. 62. (p) Co. Litt. 63. to) 2 Roll Abr. 817. 

(r) Co. Litt. 41. (•) Hob. 296. (<) 1 Inst. 53. (u) 1 Lev. 309. (v) 5 Rep. 12. 

(u>) Hob. 295. 


(7) The tenant is not liable for the unroofing of his house by a tempest, but he may be lia¬ 
ble for waste if he suffer it to remain uncovered. Pollard v. Shaaffer, 1 Dali., 210. And 
he is liable for waste committed upon the premises by a trespasser, because it is his duty to 
protect them. Attersoll v. Stevens, 1 Taunt., 183; Fay v. Brewer, 3 Pick., 203; Cook v. 
Champlain, <fcc. f Co., 1 Lenio, 91. The statute of Anne referred to in the text is adopted 
into the common law of this country: Wainscott v. Silvers, 13 Ind., 497; but the accidental 
destruction of a building leased with the land on which it stood, would Dot ex¬ 
cuse the tenant from the payment of rent; though if the lease was of a part of a building 
only, and the building was destroyed, so that the subject matter of the lease no longer ex¬ 
isted, the right to rents ^ould be extinguished. Winton v. Cornish, 5 Ohio, 477; Graves 
v, Berdan, 29 Barb., 100. See post, Book 3, p. 228, n. 

(8; There is no inflexible rule whereby we may determine what under all circumstances 
is to be deemed waste, for the very sufficient reason that many things are injurious at some 
times and under some circumstances which may be harmless or positively beneficial in 
others. The cutting of timber is an illustration. The right of the tenant is in general 
strictly limited to reasonable emblements; Webster v. Webster, 33 N. H. f 18; but in a new 
country, where timber is a superfluity and must be destroyed to make way for cultivation, 
it would be highly unreasonable to hold the tenant a tort feasor for dealing with the timber 
as a prudent owner, careful of the freehold, would be expected to deal with it. The cut¬ 
ting of the timber and clearing of the land might be a reasonable use of it under such cir¬ 
cumstances. Parkins v. Coxe, 2 Hayw., 339; Owen v. Hyde, 6 Yerg., 334; S. C. f 27 Am. 
Dec., 467; Shine v. Wilcox, 1 Dev. & Bat. Eq., 631; Allen v. McCoy, 8 Ohio, 418; Crock¬ 
ett v. Crockett, 2 Ohio 8t., 180; Hastings v. Crunkleton, 3 Yeates, 261; Conner v. Shep¬ 
herd, 15 Mass., 164. 

To make any radical change in a tenement, as for example, to turn a shop into a stable, or 
convert a stable into a dwelling, is waste. Huntley v. Russell, 13 Q. B., 672. But to make 
the customary use is always admissible. Clemence v. Steere, 1 R. I., 272. And decayed 
and worthless buildings may be taken down. Beers v. St. John, 16 Conn., 322. It seema 
that tenant for life of salt works may open new wells. Findley v. Smith, 6 Munf., 184. 
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Let as next see, who are liable to be punished for committing waste. And 
by the feudal law, feuds being originally granted for life only, we find that 
the rule was general for all vassals or feudatories; u si vasallus feudum dissipa- 
verity aut insigni detrimento detervus fecerityprivabztur,^ (x) But in our an- 
cient common law the rule was by no means so large; for not only he that was 
seised of an estate of inheritance might do as he pleased with it, but also waste 
was not punishable in any tenant, save only in three persons; guardian in 

r*283l chivalr y» tenant in dower, and tenant by the *curtesy; (g) and not in 
L J tenant for life or years, (z) And the reason of the diversity was, that 
the estate of the three former was created by the act of the law itself, which 
therefore gave a remedy against them; but tenant for life, or for years, came 
in by the demise and lease of the owner of the fee, and therefore he might 
have^ provided against the committing of waste by his lessee; and if he did 
not, it was his own default. But in favor of the owners of the inheritance, 
the statutes of Marlbridge, 52 Hen. Ill, c. 23, and of Gloucester, 6 Edw. I, c. 
5, provided that the writ of waste (9) shall not only lie against tenants by the 
law of England (or curtesy), and those in dower, but against any farmer or 
other that holds in any manner for life or years. So that, for above five hun¬ 
dred years past, all tenants merely for life, or for any less estate, have been 
punishable or liable to be impeached for waste, both voluntary and permissive; 
unless their leases be made, as sometimes they are, without impeachment of 
waste, absque impetitione vasti; that is, with a provision or protection that no 
man shall impetere , or sue him, for waste committed. But tenant in tail after 
possibility of issue extinct is not impeachable for waste; because his estate was 
at its creation an estate of inheritance, and so not within the statutes, (a) 
Neither does an action of waste lie for the debtor against tenant by statute, 
recognizance, or elegit; because against them the debtor may set off the dam¬ 
ages in account: (b) but it seems reasonable that it should lie for the rever¬ 
sioner , expectant on the determination of the debtor’s own estate, or of these 
estates derived from the debtor, (c) 

The punishment for waste committed was, by common law and the statute 
of Marlbridge, only single damages; (d) except in the case of a guardian, who 
also forfeited his wardship (e) by the provisions of the great charter; ( f ) but 
the statute of Gloucester directs, that the other four species of tenants shall 
lose and forfeit the place wherein the waste is committed, and also treble dam¬ 
ages to him that hath the inheritance. The expression of the statute is, “he 
shall forfeit the thing which he hath wasted;” and it hath been determined 
that under these words the place is also included, (g) And if waste be done 


(x) Wright, 44. 

(y) it was however a doubt whether waste was punishable at the common law In tenant by the curtesy. 
Regist. 72. Bro. Abr. tit. waste, 88. 2 Inst. 801. 

( 2 ) 2 Inst. 299. 

(a) Co. Litt. 27. 2 Roll. Abr. 826, 828. (5) Co. Litt. 54. (c) F. N. B, 68. <d) 2 Inst. 146. 

(e) Ibid. 800. (/) 9 Hen. HI, c. 4. {g) 2 Inst. 803. 


He may certainly continue to work existing wells or mines. Ward v. Carp River Iron Co., 
47 Mich., 65. 

The most effectual remedy in the case of waste is the preventive remedy of injunction, 
the rule respecting which are given fully in Eden, Kerr and High on Injunctions, and in 
the treatises on Equity Jurisprudence. 

(9) The writ of waste was abolished by stat. 3 and 4 Wm. IV, c. 27, § 36. 

Besides the forfeitures here mentioned others have been provided by statute, the most 
important of which are the forfeitures for non-payment of taxes, and for smuggling or 
other evasions of the customs and revenue acts. There are also forfeitures for breaches of 
neutrality, for piracy and slave trading, and for putting property to immoral uses. So far 
as these and other forfeitures are provided for by the laws of the United States, they are 
fully considered in Waples, Proceedings in Rem. And see Henderson’s Distilled Spirits, 
14 Wall., 44; United States v. Distilled Spirits, 5 Saw., 421; The Mary Celeste, 2 Lowell, 354; 
Lincoln v. Smith, 27 Vt., 328; State v. Barrels of Liquor, 47 N. H., 369; Our House v. 
State, 4 Greene, Iowa, 172; State v. Wheeler, 25 Conn., 290; Commonwealth v. Intoxicate 
lng Liquors, 107 Mass., 396. 
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spars im, or here and there, all over a wood, the whole wood shall be recovered; 
or if in several rooms of a *house, the whole house shall be forfeited ; r+ 2 84 i 
(A) because it is impracticable for the reversioner to enjoy only the * 

identical places wasted, when lying interspersed with the other. But if waste 
be done only in one end of a wood (or perhaps in one room of a house, if that 
can be conveniently separated from the rest), that part only is the locus vastar 
tus, or thing wasted, and that only shall be forfeited to the reversioner. ( i ) 

VII. A seventh species of forfeiture is that of copyhold estates, by breach 
of the customs of the manor. Copyhold estates are not only liable to the same 
forfeitures as those which are held in socage, for treason, felony, alienation, 
and waste: whereupon the lord may seise them without any presentment by 
the homage; (k) but also to peculiar forfeitures annexed to this species of 
tenure, which are incurred by the breach of either the general customs of all 
copyholds, or the peculiar local customs of certain particular manors. And 
we may observe that, as these tenements were originally holden by the lowest 
and most abject vassals, the marks of feudal dominion continue much the 
strongest upon this mode of property. Most of the offences, which occasioned 
a resumption of the fief by the feudal law, and were denominated felonies , per 
quas vassallus amitteret feudum 9 (Z) still continue to be causes of forfeiture in 
many of our modern copyholds. As, by subtraction of suit and service (m) si 
dominum deservire noluerit: (n) by disclaiming to hold of the lord, or swearing 
himself not his copyholder; (o) si dominum ejuraverit y i. e . negaverit sea domino 
feudum habere: (p) by neglect to be admitted tenant within a year and a 
day; ( q ) si per annum et diem cessaverit in petenda investitura: (r) by contu¬ 
macy in not appearing in court after three proclamations; (s) si a domino ter 
citatus non comparuerit: (Z) or by refusing, when sworn of the homage* to 
present the truth according to his oath : (w) *si pares veritatem nov- 
erinty et dicant se nescire , cum sciant . (w) In these and a variety of ^ -* 

other cases, which it is impossible here to enumerate, the forfeiture does not 
accrue to the lord till after the offences are presented by the homage, or jury 
of the lord’s court baron : (z) per laudamentum parium suorum / (y) or, as it 
is more fully expressed in another place, (z) nemo miles adimatur de posses¬ 
sions sui beneficiiy nisi convicta culpa, quae sit laudanda (a) per judicium 
parium suorum . 

VIIL The eighth and last method whereby lands and tenements may be¬ 
come forfeited, is that of bankruptcy , or the act of becoming a bankrupt; 
which unfortunate person may, from the several descriptions given of him in 
our statute law, be thus defined; a trader who secretes himself, or does certain 
other acts tending to defraud his creditors. 

Who shall be such a trader, or what acts are sufficient to denominate him a 
bankrupt, with the several connected consequences resulting from that unhap¬ 
py situation, will be better considered in a subsequent chapter; when we shall 
endeavour more fully to explain its nature, as it most immediately relates to 
personal goods and chattels. I shall only here observe the manner in which 
the property of lands and tenements is transferred, upon the supposition that 
the owner of them is clearly and indisputably a bankrupt, and that a commis¬ 
sion of bankrupt is awarded and issued against him. 

By statute 13 Eliz. c. 7, the commissioners for that purpose, when a man is 
declared a bankrupt, shall have full power to dispose of all his lands and tene¬ 
ments, which he had in his own right at the time when he became a bankrupt, 
or which shall descend or come to him at any time afterwards, before his debts 
are satisfied or agreed for; and all lands and tenements which were purchased 
by him jointly with his wife or children to his own use (or such interest therein 


Oi) Co. Litt. 54. 
ik) 2 Ventr. 88. 

(») Feud. /. 1, t. 21. 


(i) 2 Inst. 804. 

Cro. Eliz. 499. (/) Feud. 1. 2 ,t. 26, in calc. (m) 8 Leon. 108. Dyer, 21L 


(») Feud. I. 1, t. 21. (o) Co. Copyh. $ 57. (p) Feud. 1. 2, t. 34, and t. 26. & 3. 

( 5 ) Plowd. 372. (r) Feud. 1.2, t. 24. (*) 0 Hep. 99. Co. Copyh. § 57. it) Feud. 1. 2, t. 22. 

lu) Co. Copyh. | 57. ( w ) Feud. 1. 2, t. 28. (x ) Co. Copyh. $ 58. (y ) Feud . 1 . 2, t. 21. 

(*) Ibid . t. 22. (a) i. e. arbitranda, deflnienda. Du JTresne, IV, 79. 
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r* 286 l as he may lawfull y P art with), or purchased with any other person 
\ u P on 0ecre * trust for his own use; and to cause them to be appraised 
to their full value, and to sell the same by deed indented and inrolled, or divide 
them proportionably among the creditors. This statute expressly included not 
only free, but customary and copyhold, lands, but did not extend to estates- 
tail, farther than for the bankrupt’s life; nor to equities of redemption on a 
mortgaged estate, wherein the bankrupt has no legal interest, but only an 
equitable reversion. Whereupon the statute 21 Jac. I, c. 19, enacts, that the 
commissioners shall be empowered to sell or convey, by deed indented and in- 
rolled, any lands or tenements of the bankrupt, wherein he shall be seised of 
an estate-tail in possession, remainder, or reversion, unless the remainder or 
reversion thereof shall be in the crown; and that such sale shall be good 
against all such issues in tail, remainder-men, and reversioners, whom the bank¬ 
rupt himself might have barred by a common recovery, or other means; and 
that all equities of redemption upon mortgaged estates shall be at the disposal 
of the commissioners; for they shall have power to redeem the same as the 
bankrupt himself might have done, and after redemption to sell them. And 
also by this and a former act, ( b ) all fraudulent conveyances to defeat the 
intent of these statutes are declared void ; but that no purchaser bonaJide y for 
a good or valuable consideration, shall be affected by the bankrupt laws, 
unless the commission be sued forth within five years after the act of bank¬ 
ruptcy committed. 

By virtue of these statutes a bankrupt may lose all his real estates ; which 
may at once be transferred by his commissioners to their assignees without his 
participation or consent. (10) 


CHAPTER XIX. 

OF TITLE BY ALIENATION. 

The most usual and universal method of acquiring a title to real estates is 
that of alienation, conveyance, or purchase in its limited sense; under which 
may be comprised any method wherein estates are voluntarily resigned by one 
man, and accepted by another; whether that be effected by sale, gift, marriage, 
settlement, devise, or other transmission of property by the mutual consent of 
the parties. 

This means of taking estates by alienation, is not of equal antiquity in the 
law of England with that of taking them by descent. For we may remember 
that, by the feudal law, (a) a pure and genuine feud could not be transferred 

(b) 1 Jac. I, c. 15. (o) See page 57. 


(10) The English Bankrupt Acts were revised and consolidated by stat. 12 and 13 Vic. c. 
106, under which the estate of the bankrupt becomes vested in the assignees appointed on 
behalf of creditors, in the manner directed by law, by virtue of such appointment alone, 
and without any deed or conveyance. These acts were again revised and consolidated by 
a new act. taking effect in 1870. 

The several states in the United States have insolvent laws, which are in the nature of 
bankrupt laws, and under which, when an assignee is appointed, the estate of the insolvent 
is transferred to such assignee, either by force of the appointment, or by a conveyance 
which the insolvent is required to execute. Congress, however, is empowered by the con¬ 
stitution of the United States to establish a uniform system of bankruptcy, and when this 
power is exercised the state laws are immediately superseded, inasmuch as the system 
established by Congress cannot be "uniform” throughout the countiy so long as such 
state laws remain in force. Sturges v. Crowninshield, 4 Wheat., 122. The bankrupt’s 
estate, under the act of 1867, is vested in the assignee by the appointment. 
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from one feudatory to another without the consent of the lord; lest thereby a 
feeble or suspicious tenant might have been substituted and imposed upon him 
to perform the feudal services, instead of one on whose abilities and fidelity he 
could depend. Neither could the feudatory then subject the land to his debts; 
for if he might, the feudal restraint of alienation would have been easily frus¬ 
trated and evaded. (6) And as he could not aliene it in his lifetime, so neither 
could he by will defeat the succession, by devising his feud to another family; 
nor even alter the course of it, by imposing particular limitations, or prescrib¬ 
ing an unusual path of descent. Nor, in short, could he aliene the estate, even 
with the consent of the lord, unless he had also obtained the consent of his 
own next apparent or presumptive heir, (c) And therefore it was very usual 
in ancient feoffments to express that *the alienation was made by con- ^ 
sent of the heirs of the feoffor; or sometimes for the heir apparent L J 

himself to join with the feoffor in the grant, (d) And, on the other hand, as 
the feudal obligation was looked upon to be reciprocal, the lord could not 
aliene or transfer his seigniory without the consent of his vassal; for it was 
esteemed unreasonable to subject a feudatory to a new superior, with whom 
he might have a deadly enmity, without his own approbation; or even to trans¬ 
fer his fealty, without his being thoroughly apprised of it, that he might 
know with certainty to whom his renders and services were due, and be able 
to distinguish a lawful distress for rent from a hostile seizing of his cattle by 
the lord of a neighboring clan. (<?) This consent of the vassal was expressed 
by what was called attorning , (jf) or professing to become the tenant of the 
new lord; which doctrine of attornment was afterwards extended to all lessees 
for life or years. For if one bought an estate with any lease for life or years 
standing out thereon, and the lessee or tenant refused to attorn to the pur¬ 
chaser, and to become his tenant, the grant or contract was in most cases void, 
or at least incomplete: (g) which was also an additional clog upon alienations. 

But by degrees this feudal severity is worn off; and experience hath shown 
that property best answers the purposes of civil life, especially in commercial 
countries, when its transfer and circulation are totally free and unrestrained. 
The road was cleared in the first place by a law of King Henry the First, 
which allowed a man to sell and dispose of lands which he himself had pur¬ 
chased; for over these he was thought to have a more extensive power than 
over what had been transmitted to him in a course of descent from his ances¬ 
tors; (A) *a doctrine which is countenanced by the feudal constitu- ^ ^ 
tions themselves; (£) but he was not allowed to sell the whole of his *- * 

own acquirements, so as totally to disinherit his children, any more than he was 
at liberty to aliene his paternal estate. (A?) Afterwards a man seems to have 
been at liberty to part with all his own acquisitions, if he had previously pur¬ 
chased to him and his assigns by name; but, if his assigns were not specified 
in the purchase deed, he was not empowered to aliene; (J) and also he might 
part with one-fourth of the inheritance of his ancestors without the consent of 
his heir, (m) By the great charter of Henry III, fra) no subinfeudation was 
permitted of part of the land, unless sufficient was left to answer the services 
due to the superior lord, which sufficiency was probably interpreted to be one 
half or moiety of the land, (o) But these restrictions were in general removed, 
by the statute of quia emptores , (p) whereby all persons, except the king’s 


(b) Feud. 1. 1, t. 27. (c) Co. Litt. 94. Wright, 180. (d) Maddox, Formul. Angl. No, 810, 319, 427. 

(e) Gilb. Ten. 75. 

( /) Toe same doctrine and the same denomination prevailed in Bretagne — possessionea in juriadic- 
tionalibus non aliter apprehendi posse, quam per attournances et avirances, ut loqui solent ; cum 
vasallua, ejuroto prioris domini obsequio et J\de , novo ae sacramento novo item domino acquirenti 
obstringebat. idque jussu auctoris . D r Argentre Antiq. Consuet. Brit, apud Dufresne, i. 819, 820. 

(q) Litt. $ 551. 

(h) Emptiones vel acquisitionss suas det cui magis velit. Terrain autem quam eiparentes dederunt , 
non mittat extra cognationem *u am. LL. Hen . /, c. 70. 

(t) Feud. 1. 2. t. 39. 

Si questum tantum habuerit is, qui partem terree sues donare voluerit, tunc quidem hoc ei licet; 
std non totum questum , quia non potest fiXium $uum hosredem exhetredare. G1 anvil. 1. 7, c. 1. 

(0 Mirr. c. 1, J 8. This la also borrowed from the feudal law. Feud. 1. 2, t . 48. 

(m) Mirr. ibid. (n) 9 Hen. in, c. 82. Co) Dalrymple of Feuds, 95, (p) 18 Edw. I, o. 1. 
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tenants in eapite , were left at liberty to aliene all or any part of their lands at 
their own discretion. ( q ) And even these tenants in eapite were by the statute 
1 Edw. Ill, c. 12, permitted to aliene, on paying a fine to the king, (r) By the 
temporary statutes 7 Hen. VII, c. 3, and 3 Hen. VIII, c. 4, all persons attend¬ 
ing the king in his wars were allowed to aliene their lands without license, 
and were relieved from other feudal burdens. And lastly, these very fines for 
alienations were, in all cases of freehold tenure, entirely abolished by the stat¬ 
ute 12 Car. II, c. 24, As to the power of charging lands with the debts of the 
owner, this was introduced so early as statute Westm. 2, which ( 5 ) subjected a 
moiety of the tenant’s lands to executions, for debts recovered by law; as the 
whole of them was likewise subjected to be pawned in a statute merchant by 
the statute de mercatoribus made the same year, and in a statute staple by 
statute 27 Edw. Ill, c. 9, and in other similar recognizances by statute 

r* 290 l * 23 Hen ’ c - 6 - And now > the whole of them is not only subject; 

-I to be patoned for the debts of the owner, but likewise to be absolutely 
sold for the benefit of trade and commerce by the several statutes of bank¬ 
ruptcy. The restraint of devising land by will, except in some places by par¬ 
ticular custom, lasted longer; that not being totally removed till the abolition 
of the military tenures. The doctrine of attornments continued still later than 
any of the rest, and became extremely troublesome, though many methods 
were invented to evade them; till at last they were made no longer necessary 
to complete the grant or conveyance, by statute 4 and 5 Ann. c. 16; nor shall, 
by statute 11 Geo. II, c. 19, the attornment of any tenant affect the possession 
of any lands, unless made with consent of the landlord, or to a mortgagee 
after the mortgage is forfeited, or by direction of a court of justice. 

In examining the nature of alienation, let us first inquire, briefly, who may 
aliene, and to whom / and then, more largely, how a man may aliene, or the 
several modes of conveyance. 

I. Who may aliene, and to whom: or, in other words, who is capable of 
conveying and who of purchasing. And herein we must consider rather the 
incapacity, than capacity, of the several parties: for all persons in possession 
are prima facie capable both of conveying and purchasing, unless the law has 
laid them under any particular disabilities. But, if a man has only in him the 
right of either possession or property, he cannot convey it to any other, lest pre¬ 
tended titles might be granted to great men, whereby justice might be trodden 
down, and the weak oppressed. (£) (l) Yet reversions and vested remainders 
may be granted; because the possession of the particular tenant is the posses¬ 
sion of him in reversion or remainder; but contingencies and mere 2 ?ossibilities y 
though they may be released, or devised by will, (2) or may pass to the heir or 
executor, yet cannot (it hath been said) be assigned to a stranger, unless 
coupled with some present interest. ( u) 

(a ) See pages 72, 91. (r) 2 Inst. 67. (a) 13 Edw. I, c. 18. 

( t ) Co. Litt. 214. 

(u) Sheppard’s Touchstone. 288, 239, 822. 11 Mod. 162. 1 P. Wms. 674. Stra. 1821 


(1) Chancellor Kent has well remarked that the ancient policy, which prohibited the sale 
of pretended titles, and adjudged the conveyance to a third person of lands held adversely 
at the time to be an act of maintenance, was founded upon a state of society which does 
not exist in the United States. 2 Kent, 447. Accordingly, many of the states have abol¬ 
ished by statute the rule stated in the text. But where not abolished, it does not apply to 
judicial sales. Frizzle v. Veach, 1 Dana. 211; Jarrett v. Tomlinson, 3 W. <fc S.. 114; Tuttle 
v. Jackson, 6 Wend., 213; S. C., 21 Am. Dec., 306. And a deed of lands adversely possessed 
is void only as to the person in possession, and those claiming in privity with him; as 
to the grantor and his heirs it is good, by way of estoppel, and the grantee may sue for and 
recover possession in the name of the grantor, and then protect himself in his title under 
such deed. Williams v. JacksoD, 5 Johns., 489; Brmley v. Whiting, 5 Pick., 348; Living¬ 
ston v. Proseus, 2 Hill, 526. Judicial sales are not within the statutes against champerty 
and maintenance. Thallhimer v. Brinkerhoof, 3 Cow., 623; S. C., 15 Am. Deo, 308. 

(2) Perry v. Phelips, 1 Ves., 251; Scawen v. Blunt, 7 Ves., 294; Moor v. Hawkins, 3 

Eden, 343. 
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Persons attainted of treason, felony, and praemunire , are incapable of con¬ 
veying, from the time of the offence committed, provided attainder follows: ( v) 
for such conveyance by them may tend to defeat the king of his forfeitures, 
or the *lord of his escheat. But they may purchase for the benefit of r*oQil 
the crowu, or the lord of the fee, though they are disabled to hold; ^ ' 

the lands so purchased, if after attainder, being subject to immediate forfeiture; 
if before, to escheat as well as forfeiture, according to the nature of the crime, 
(to) So also corporations, religious or others, may purchase lauds; yet unless 
they have a license to hold in mortmain, they cannot retain such purchase; 
but it shall be forfeited to the lord of the fee. 

Idiots and persons of non-saue memory, infants and persons under duress, 
are not totally disabled either to convey or purchase, but sub modo only. For 
their conveyances and purchases are voidable, but not actually void. The 
king, indeed, on behalf of an idiot, may avoid his grants or other acts. ( x ) 
But it hath been said, that a non compos himself, though he be afterwards 
brought to a right mind, shall not be permitted to allege his own insanity in 
order to avoid such grant: for that no man shall be allowed to stultify himself, 
or plead his own disability. The progress of this notion is somewhat curious. 
In the time of Edward I, non compos was a sufficient plea to avoid a man’s 
own bond: (y) and there is a writ in the register (z) for the alienor himself to 
recover lands aliened by him during his insanity; dum fait non compos mentis 
sues, ut dicity <fec. But under Edward III a scruple began to arise, whether a 
man should be permitted to blemish himself, by pleading his own insanity: (a) 
and, afterwards, a defendant in assise having pleaded a release by the plaintiff 
since the last continuance, to which the plaintiff replied ( ore tenus y as the manner 
then was) that he was out of his mind when he gave it, the court adjourned the 
assise; doubting, whether, as the plaintiff was sane both then and at the com¬ 
mencement of the suit, he should be permitted to plead an intermediate 
deprivation of reason; and the question was asked, how he came to remember 
the release, if out of his senses when he gave it. ( b ) Under Henry VI this way 
of ^reasoning (that a man shall not be allowed to disable himself, by [-*0001 
pleading his own incapacity, because he cannot know what he did under L J 
such a situation) was seriously adopted by the judges in argument; (c) upon a 
question, whether the heir was barred of his right of entry by the feoffment of 
his insane ancestor. And from these loose authorities, which Fitzherbert does 
not scruple to reject as being contrary to reason, (cl) the maxim that a man 
shall not stultify himself hath been handed down as settled law: (e) though 
later opinions, feeling the inconvenience of the rule, have in many points 
endeavoured to restrain it. {/) (3) And, clearly, the next heir, or other 
person interested, may after the death of the idiot or non compos , take 
advantage of his incapacity and avoid the grant, (y) And so, too, if he 
purchases under this disability, and does not afterwards upon recovering his 
senses agree to the purchase, his heir may either waive or accept the estate at 
his option. (A) In like manner, an infant may waive such purchase or con- 

(V) Co. Litt. 42. (w) Ibid. 2. (x) Ibid. 247, (y) Britton, c. 28, fol. 68. 

(z) Fol . 228. See also Memorand. Scacch. 22 Edw. I (prefixed to Maynard’s year book. Edw. II), fol, 28. 
a) 5 Edw. JI7, 70. (6) 35 Assis. pi. 10. (c) 89 Hen. FT, 42. (d) F. N, B. 202. 

e) Litt. f 405. Cro. EHz. 898. 4 Rep. 128. Jenk. 40. 
j Comb. 489. 8 Mod. 810, 811. 1 Equ. cas. abr. 279. (g) Perkins, § 21. (7i) Oo. Litt. 2. 


(a; 

(e) 


(8) The old doctrine that a man shall not be allowed to stultify himself by alleging his 
mental incompetency in avoidance of his contract, is no longer accepted in the law, either 
in England or in this country. As Mr. Parsons has well said, those who have no mind 
eannot agree in mind with another; and as this is the essence of a contract, they cannot 
enter into a contract. 1 Pars, on Cont., 388. And if one has not made a contract, it is 
difficult to discover any sound reason which should preclude his saying so when he is 
charged with having become a party to one. The modern authorities allow want of mental 
capacity to be made a defence at law as well as a ground for affirmative relief in equity, 
not only by the party himself while living, but by his representatives afterwards. Lang v. 
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veyance, vhen he comes to full age; or if he does not then actually agree to 
it, his heirs may waive it after him. (i) Persons also, who purchase or convey 
under duress, may affirm or avoid such transaction, whenever the duress is 
ceased, (j) (4) For all these are under the protection of the law; which will 
not suffer them to be imposed upon, through the imbecility of their present 
condition; so that their acts are only binding, in case they be afterwards 
agreed to, when such imbecility ceases. Yet the guardians or committees of a 
lunatic, by the statute of 11 Geo. Ill, c. 20, are empowered to renew in his 
right, under the directions of the court of chancery, any lease for lives or 
years, and apply the profits of such renewal for the benefit of such lunatic, his 
heirs or executors. (5) 

The case of a ferae* covert is somewhat different. She may purchase an 
estate without the consent of her husband, and the conveyance is good during 
r*293l coverture > till h e avoids *it by some act declaring his dissent. (&) 
*■ ^ And, though he does nothing to avoid it, or even if he actually con- 

sents, the feme-covert herself may, after the death of her husband, waive 
or disagree to the same: nay, even her heirs may waive it after her, if she dies 
before her husband, or if in her widowhood she does nothing to express her 
consent or agreement. (I) But the conveyance or other contract of a feme- 
covert (except by some matter of record) is absolutely void, and not merely 
voidable; ( m ) and, therefore, cannot be affirmed or made good by any subse¬ 
quent agreement. (6) 


(t) Co. Lltt 2 . 

(to) Perkins, § 154. 


(j ) 2 Inst 483. 6 Rep. 110. 
1 Sid. 120. 


(fc) Co. Lltt % 


(Z) Ibid . 


Whidden, 2 N. H., 435; Mitchell v. Kingman, 5 Pick., 431; Grant v. Thompson, 4 Conn., 
203; 8. C., 10 Am. Dec., 119; Horner v. Marshall, 5 Munf., 466; Rice v. Peet, 15 Johns., 
503. And if a man is so intoxicated at the time of entering into a contract as to be in¬ 
capable of comprehending its meaning, nature, or effect, and the other party is aware of 
that fact, this is sufficient answer to an action upon it. Gore v. Gibson, 13 M. and W., 
623. And see Foot v. Tewksbury, 2 Vt., 97; Duncan v. McCullough, 4 S. and R., 483; 
Harrison v. Lemon, 3 Blackf., 51; Prentice v. Achorn, 2 Paige, 30; Reinicker v. Smith, 2 
Har. and J., 421. 

(4) A contract made under duress is void, inasmuch as in such case the essential element 
of consent is wanting. As to what is duress, see note to Book I, p. 131. 

(5) There are several subsequent statutes prescribing and regulating the powers trad 
duties of these committees. The same subject is also regulated by statute in the United 
States. 

(6) Where however a married woman has property settled upon her, as and for her separate 
estate, her power of control, though governed by peculiar rules, is quite ample for all bene¬ 
ficial purposes. Such a separate estate may be given her by either ante-nuptial or post¬ 
nuptial settlement of the husband ; by marriage articles ; by conveyance by herself before 
marriage to a trustee for her use; or by the gift or grant of any third person for her separate 
use. In all these cases the title may be vested in trustees for the use of the woman, but 
this is by no means essential, for if the title is conveyed to the woman herself the husband 
will be held to be trustee for her as to any interest which at the common law would vest 
in him, and he will be compelled in equity, if necessary, to give effect to her contracts or 
appointments. The distinguishing characteristic of the separate estate is, that by the 
terms of the settlement or gift it is put to her separate use to the exclusion of the husband's 
common law rights. Therefore, land which comes to a married woman under the Statute 
of Descents would not be separate estate. In respect to her separate estate the woman is 
regarded in equity as a feme sole, and she may dispose of it without the concurrence of her 
husband, or of the trustee, if she have one. jaques v. Methodist church, 17 Johns., 549 ; 
S. C., 8 Am Dec., 447. She may also charge it by contract; but her contracts are not 
enforceable at law, but only in the courts of equity, and they do not bind her personally, 
but are to be enforced against the specific property only. See Gardner v. Gardner, 7 Paige, 
112; Jaques v. Methodist Church, supra. The circumstance that the wife has a 
separate estate for her support, does not, at the common law, relieve the husband from the 
obligation he would otherwise be under to answer for her contracts, and, in many cases, 
it becomes a matter of no little difficulty to determine whether, under the particular circum¬ 
stances, a debt is to be regarded as contracted on behalf of the husband, or, on the other 
hand, as a charge on her separate estate. The following are believed to be correct rules on 

this subject: .. 

1. Where a married woman contracts a debt, apparently for the benefit of the fanmy, 
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The case of an alien born is also peculiar. For he may purchase anything; 
but after purchase he can hold nothing (7) except a lease for years of a house 
for convenience of merchandise, in case he be an alien friend ; all other pur¬ 
chases (when found by an inquest of office) being immediately forfeited 
to the king, (n) 

Papists, lastly, and persons professing the popish religion, and neglecting to 
take the oath prescribed by statute 18 Geo. III., c. 00, within the time limited 
for that purpose, are by statute 11 and 12 Wra, III., c. 4, disabled to purchase 
any lands, rents, or hereditaments ; and all estates made to their use, or in 
trust for them, are void, (o) (8) 

IL We are next, but principally, to inquire, how a man may aliene or convey; 
which will lead us to consider the several modes of conveyance. 

In consequence of the admission of property, or the giving a separate right 
by the law of society to those things which by the law of nature were in com¬ 
mon, there were necessarily some means to be devised, whereby that separate 
right or exclusive property should be originally acquired : *which we 
have more than once observed was that of occupancy or first possession. 

But this possession, when once gained, was also necessarily to be continued ; 
or else, upon one man’s dereliction of the thing he had seised, it would again 
become common, and all those mischiefs and edntentions would ensue, which 
property was introduced to prevent. For this purpose therefore of continuing 
the possession, the municipal law has established descents and alienations: the 
former to continue the possession in the heirs of the proprietor, after his invol¬ 
untary dereliction of it by his death; the latter to continue it in those persons 
to whom the proprietor, by his own voluntary act, shall choose to relinquish it 

(n) Oo. Lltt. 2. (o) 1 P. Wms. 854. 



though really for the benefit of her separate estate, but this fact is not known to the creditor, 
and the circumstances are such as fairly to authorize him to infer the authority and consent 
of the husband, the creditor has a right to treat the wife as the agent of her husband for 
the purpose of contracting the debt, and to hold him liable for the payment of the same. 
And the husband, if he would protect himself against any such liability, must take care 
that those dealing with the wife have no reason to suppose from his acts, or the manner in 
which he transacts business, that she is acting as his agent, and not on her own behalf. 

2. But where the debt is contracted expressly on the faith of the separate estate, the 
creditor cannot look to the husband for payment, inasmuch as he has not trusted to his 
responsibility, and had no reason to rely upon it. Bentley v. Griffin, 5 Taunt., 350; Petty 
v. Anderson, 3 Bing., 170; Lillia v. Airey, 1 Ves., 277; Dyett v. N. A. Coal Co., 20 Wend., 
570. And whether the husband or the wife’s separate estate was credited in any particular 
case is a question of fact. 

3. Where a married woman contracts a debt for the benefit of her separate estate, it is 
presumed that she intended to charge that estate : the like presumption is a reasonable one 
in any case where the debt is contracted for her own benefit, and no other or different intent 
is manifested at the time. Story Eq. Juris, § 1400; Owens v. Dickenson, 1 Craig, and Phil., 
48; Yanderheyden v. Mallory, IN. Y., 452. But it seems that no such presumption can 
be entertained where she signs a note merely as surety for her husband; and in such case 
her estate is not liable. Yale v. Dederer, 18 N. Y., 265. See Wolf v. Van Metre, 23 
Iowa, 307. 

In England, by stat. 3 and 4 Wm. IV., c. 75, a married woman may now dispose of 
her land by deed in which her husband joins, and which is acknowledged a9 in the statute 
is provided. In some of the United States the statutes go farther, and permit a married 
woman to convey any species of property in the same manner as if she were a feme sole. 
The substance of these statutes is given, and the decisions under them fully collated, in 
Bishop, Laws of Married Women. 

(7) By statute 7 and 8 Vic., c. 06, alien friends are now permitted to take and hold lands, 
for residence or business, for twenty-one years ; and a person bom out of the realm, whose 
mother is a natural bom subject, may take any estate, by devise, purchase, inheritance or 
succession. 

The law regarding the holding of property by aliens in the United States is not uniform 
in the different states, but the disability is removed, wholly or in part, in most of them 
See 1 Washb. Real Prop., 51. 

(8) These disabilities are now entirely removed. See the statutes 10 Geo. IV.. o. 7. and 2 
and 3 Wm IV., c. 115; 23and 24 Vic., c. 134; 32 and 33 Via. c. 109. 
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in his lifetime. A translation, or transfer of property being thus admitted by 
law, it became necessary that this transfer should be properly evidenced * in 
order to prevent, disputes, either about the fact, as whether there was any 
transfer at all ; or concerning the persons, by whom and to whom it was 
transferred ; or with regard to the subject-matter, as what the thing trans¬ 
ferred consisted of ; or, lastly, with relation to the mode and quality of the 
transfer, as for what period of time (or, in other words, for what estate and 
interest) the conveyance was made. The legal evidences of this translation of 
property are called the common assurances of the kingdom ; whereby every 
man’s estate is assured to him, and all controversies, doubts, and difficulties 
are either prevented or removed. 

These common assurances are of four kinds : 1. By matter in pais , or deed; 
which is an assurance transacted between two or more private persons in pais y 
in the country ; that is (according to the old common law), upon the very spot 
to be transferred. 2. By matter of record , or an assurance transacted only in 
the king’s public courts of record. 3. By special custom , obtaining in some 
particular places, and relating only to some particular species of property. 
Which three are such as take effect during the life of the party conveying 
or assuring. 4. The fourth takes no effect till after his death ; and that is by 
devise contained in his last will and testament. We shall treat of each in its* 
order. 


CHAPTER XX. 

OF ALIENATION BY DEED. 

In treating of deeds I shall consider, first, their general nature; and next,, 
the several sorts or kinds of deeds, with their respective incidents. And in 
explaining the former, I shall examine, first, what a deed is; secondly, its requi¬ 
sites; and, thirdly, how it may be avoided. 

I. First, then, a deed is a writing sealed and delivered by the parties, (a) It 
is sometimes called a charter, carta 9 from its materials; but most usually 
when applied to the transactions of private subjects, it is called a deed, in 
Latin factum , Hax } e£oxr}v y because it is the most solemn and authentic act that a 
man can possibly perform, with relation to the disposal of his property; and 
therefore a man shall always be estopped by his own deed, or not permitted to 
aver or prove any thing in contradiction to what he has once so solemnly and de¬ 
liberately avowed. (J) If a deed be made by more parties than one, there 
ought to be regularly as many copies of it as there are parties, and each should 
be cut or indented (formerly in acute angles mstar dentium , like the teeth of 
a saw, but at present in a waving line) on the top or side, to tally or correspond 
with the other; which deed so made, is called an indenture. Formerly, when 
deeds were more concise than at present, it was usual to write both parts on 
the same piece of parchment, with some word or letters of the alphabet writ¬ 
ten between them; through which the parchment was cut, either in a straight or 
indented line, in such manner as to leave half the word on *one part and 
T*296 1 on the other * Heeds thus made were denominated syngrapha by 
L the canonists; (o) and with us chirographa , or hand-writings; ( d ) the 

word cirographum or cyrographum being usually that which is divided in 
making the indenture: and this custom is still preserved in making out the in¬ 
dentures of a fine, whereof hereafter. But at length indenting only has 
come into use, without cutting through any letters at all; and it seems at pre¬ 
sent to serve for little other purpose than to give name to the species of the 

(a) Co. Lltt. 171. (p) Plowd. 484. (c) Lyndow l. 1, 1. 10, a 1. (d) Mirror, c. t, | S7. 
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4eed. When the several parts of an indenture are interchangeably executed 
by the several parties, that part or copy which is executed by tho grantor is 
usually called tno original , and the rest are counterparts: though of late it is 
most frequent for all the parties to execute every part; which renders them 
all orginals. A deed made by one party only is not indented, put polled or 
shaved quite eveu; and therefore called a deed-poll, or a single deed, (e) ( 1 ) 

II. We are in the next place to consider the requisites of a deed. The first 
of which, is, that there be persons able to contract and be contracted with for 
the purposes intended by the deed: and also a thing, or subject-matter to be 
contracted for; all which must be expressed by sufficient names, (f) So as in 
every grant there must be a grantor, a grantee, and a thing granted; in every 
lease a lessor, a lessee, and a thing demised. 

Secondly, the deed mu 9 t be founded upon good and sufficient consideration . 
Not upon an usurious contract; (< 7 ) nor upon fraud or collusion, either to de¬ 
ceive purchasers bona fide, (A) or just and lawful creditors; (i) any of which 
bad considerations will vacate the deed, and subject such persons as put the 
same in use, to forfeitures, and often to imprisonment. ( 2 ) A deed also, or 
other grant, made without any consideration, is, as it were, of no effect: for it is 
construed to enure, or to be effectual, only to the use of the grantor himself. (A) 
The consideration may be either *a good or a valuable one. A good r* 2 07 i 
consideration is such as that of blood, or of natural love and affec- *■ J 
tion, when a man grants an estate to a near relation; being founded on motives 
of generosity, prudence and natural duty; a valuable consideration is such as 
money, marriage, or the like, which the law esteems an equivalent given for 
the grant: (/) and is therefore founded in motives of justice. Deeds made 
upon good consideration only, are considered as merely voluntary, and are fre¬ 
quently set aside in favour of creditors, and bona fide purchasers. (3) 

Thirdly; the deed must be written , or I presume printed , for it may be in 
any character or any language; but it must be upon paper or parchment. For 
if it be written on stone, board, linen, leather^ o^-the like, it is no deed, (m) 
Wood or stone may be more durable, and linenTess liable to erasures; but writ¬ 
ing on paper or parchment unites in itself, more perfectly than any other 
way, both these desirable qualities: for there is nothing else so durable, and at 
the same time so little liable to alteration: nothing so secure from alteration, 
that is at the same time so durable. It must also have the regular stamps 
imposed on it by the several statutes for the increase of the public revenue: 
^lse it cannot be given in evidence. Formerly many conveyances were made 
by parol, or word of mouth only, without writing; but this giving a handle to 
a variety of frauds, the statute 29 Car. II, c. 3, enacts, that no lease-estate or 
interest in lands, tenements, or hereditaments, made by livery of seisin, 01 by 
parol only (except leases, not exceeding three years from the making, and 
whereon the reserved rent is at least two-thirds of the real value), shall be 

(e) Mirror, e. 2, $27. LItt. §§ 871, 872. (/) Co. Litt. 85. 

(g) Stat. 13 Eliz. c. 8. (h) Stat. 27. EUz. c. 4. (t) Stat. 13 Eliz. c. 5. 

(fc) Perk. § 63a. (J) 3 Rep. 83. (m) Co. Litt. 229. F. N. B. 128. 


(1) Generally, at the present time, deed9 for the conveyance of lands, simply, though 
called indentures, are executed only by the grantors, and counterparts are not made and 
not needful. 

(2) But a deed in fraud of purchasers or creditors is not void as between the parties there¬ 
to, nor even as to third persons who are not concerned in the fraud. Only the parties who 
would be defrauded by it can allege its invalidity, and as to them it is avoided only so far 
as is needful for their protection. 

(3) This rule does not obtain in the United States. A deed purely voluntary i 9 perfectly 
valid as against any subsequent purchaser from the grantor, who buys with notice, whether 
the notice be actual, or such as the law implies from the recording of the prior deed. 4 
Kent, 463; Jackson v. Town, 4 Cow., 599; Salmon v. Bennett, 1 Conn., 525; Bennett v. Bed¬ 
ford Bank, 11 Mass., 421; Ricker v. Ham, 14 id., 137; Cathcart v. Robinson, 6 Pet., 264; 
Atkinson v. Phillips, 1 Md. Ch. Dec., 507; Beal v. Warren, 2 Gray, 447; Douglass v. Dim- 
lap, 10 Ohio, 162. 
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looked upon as of greater force than a lease or estate at will; nor shall any 
assignment, grant, or surrender of any interest in any freehold hereditament* 
he valid, unless in both cases the same be put in writing, and signed by the 
party granting, or his agent lawfully authorized in writing. (4) 

Fourthly; the matter written must be legally and orderly set forth: that is, 
there must be words sufficient to specify the agreement and bind the parties; 
r* 298 l wll ich ^sufficiency must be left to the courts of law to determine.(n) 
L J For it is not absolutely necessary in law to have all the formal parts 
that are usually drawn out in deeds, so as there be sufficient words to declare 
clearly and legally the party’s meaning. But, as these formal and orderly 
parts are calculated to convey that meaning in the clearest, distinctest, and 
most effectual manner, and have been well considered and settled by the wis¬ 
dom of successive ages, it is prudent not to depart from them without good 
reason or urgent necessity; and therefore I will here mention them in their 
usual (o) order. 

1. The premises may be used to set forth the number and names of the par¬ 
ties, with their additions or titles. They also contain the recital, if any, of 
such deeds, agreements, or matters of fact, as are necessary to explain the rea¬ 
sons upon which the present transaction is founded; and herein also is set 
down the consideration upon which the deed is made. And then follows the 
certainty of the grantor, grantee, and thing granted, (p) 

2, 3. Next come the habendum and tenendum, . ( q) The office of the haben¬ 

dum is properly to determine what estate or interest is granted by the deed: 
though this may be performed, and sometimes is performed, in the premises. 
In which case the habendum may lessen, enlarge, explain, or qualify, but not 
totally contradict or be repugnant to the estate granted in the premises. As 
if a grant be “to A and the heirs of his body, 5> in the premises; habendum 
“ to him and his heirs forever,” or vice versa ; here A has an estate-tail, and a 
fee-simple expectant thereon, (r) But had it been in the premises u to him and 
his heirs,” habendum “ to him for life,” the habendum would be utterly void; 
( 5 ) for an estate of inheritance is vested in him before the habendum comes, 
and shall not afterwards be taken away or devested by it. The tenendum, f 
r* 299 l " an< ^ t0 is now very little use, and is only kept in by custom. 

L -1 It was sometimes formerly *used to signify the tenure by which the 
estate granted was to be holden, viz.: “ tenendum per servitium militare y in 

(n) Oo. Litt. 226, (o) Ibid. 6. (p)See appendix, No. n, § 1, page v. ( q) Ibid, 

(r) Co. Litt. 21. 2 Roll. Rep. 19, 23. Oro. J&o. 476, (a) 2 Rep. 23. 6 id. 66. 


(4) Nevertheless courts of equity have long been in the practice of enforcing the specific 
performance of parol contracts for the sale of lands, where there have been such acts of 
part performance as preclude the parties being placed in statu quo, and where, under the 
circumstances, it is equitable that such performance should be decreed. See Fry on Spe¬ 
cific Performance; Story Eq. Juris., §§712—799. 

Permission from the owner of land to another, to erect and occupy a building upon his 
premises, though not given in writing, will make the building, when erected, the property 
of the builder. But this permission, properly called a license, is revocable at any time; but 
when revoked, the licensee is entitled to the building, and may remove it. Dubois v. Kel¬ 
ley, 10 Barb., 496. If, however, the owner of the land sell to a third person who has no 
knowledge of the license, such third person, it seems, takes the land with whatever is so 
attached as to pass as part of the realty if belonging to the grantor; and in 9uch a case, the 
licensee, if he had not previously removed the building, would lose it. Prince v. Case, 10 
Conn., 375. That a license is always revocable, see Burton v. Scherpf, 1 Allen, 13; Owen v. 
Field, 12 Allen. 457; Pittman v. Poor, 38 Me., 23; Rhodes v. Otis, 33 Ala., 600; Pratt ▼. 
Ogden, 34 N. Y., 20; Huff v. McCauley, 53 Penn. St., 206; Houston v. Laffee, 46 N. H., 
505. A strong disposition has been manifested of late to hold that where expenditures have 
been made upon lands in reliance upon a license before revocation, the licensor shall be 
estopped from revoking afterwards unless the licensee can be placed in statu quo. Kerick 
v. Kern, 14 S. and R., 267; Dark v. Johnston, 55 Penn. St., 164; Snowden v. Wilas, 
Ind., 10; Lane v. Miller, 27 Ind., 534; Cook v. Pridgen, 45 Ga., 331; Russell v. Hubbard, 
69 Ill., 335; Wilson v. Chalfant, 16 Ohio, 248; Maxwell v. Bay City Bridge Co., 41 Mich., 
463. 
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burg agio, in libero socagio , w Ac. But, all these being now reduced to free 
and common socage, the tenure is never specified. Before the statute of quia 
emptores, 18 Edw. I, it was also sometimes used to denote the lord of whom 
the land should be holden; but that statute directing all future purchasers to 
hold, not of the immediate grantor, but of the chief lord of the fee, this use of 
the tenendum hath been also antiquated; though for a long time after we find it 
mentioned in ancient charters, that the tenements shall be holden de capitali- 
bus dominis feodi ;(t) but as this expressed nothing more than the statute had 
already provided for, it gradually grew out of use. 

4. Next follow the terms of stipulation, if any, upon which the grant is 
made; the first of which is the reddendum or reservation, whereby the grantor 
doth create or reserve some new thing to himself out of what he had before 
granted, as “ rendering therefor yearly the sum of ten shillings, or a pepper¬ 
corn, or two days’ ploughing, or the like.’ 1 ( u ) Under the pure feudal system, 
this render, reditus, return or rent, consisted in chivalry, principally of mili¬ 
tary services; in villeinage, of the most slavish offices; and in socage, it 
usually consists of money, though it may still consist of services or of any 
other certain profit, (to) To make a reddendum good, if it be of anything 
newly created bv the deed, the reservation must be to the grantors, or some, or 
one of them, and not to any stranger to the deed, (a?) But if it be of ancient 
services or the like, annexed to the land, then the reservation may be to the 
lord of the fee. (y) 

5. Another of the terms upon which a grant may be made is a condition ; 

which is a clause of contingency, on the happening of which the estate granted 
may be defeated: as “provided always, that if the mortgagor shall pay the 
mortgagee *500 1. upon such a day, the whole estate granted shall deter- r * qnn -. 
mine;” and the like. ( z ) *- -* 

6. Next may follow the clause of warranty; whereby the grantor doth, for 
himself and his heirs, warrant and secure to the grantee the estate so granted, 
(a) By the feudal constitution, if the vassal’s title to enjoy the feud was dis¬ 
puted, he might vouch, or call the lord or donor to warrant or insure his gift; 
which, if he failed to do, and the vassal was evicted, the lord was bound to 
give him another feud of equal value in recompense. (&) And so, by our an¬ 
cient law, if before the statute of quia emptores a man enfeoffed another in 
fee, by the feudal verb dedi, to hold of himself and his heirs by certain ser¬ 
vices; the law annexed a warranty to this grant, which bound the feoffor and 
his heirs, to whom the services (which were the consideration and equivalent 
for the gift) were originally stipulated to be rendered, (c) Or if a man and 
his ancestors had immemorially holden land of another and his ancestors by the 
service of homage (which was called homage auncestral ), this also bound the 
lord to warranty; ( d ) the homage being an evidence of such a feudal grant. 
And, upon a similar principle, in case, after a partition or exchange of lands 
of inheritance, either party or his heirs be evicted of his share, the other and 
Ms heirs are bound to warranty (e) because they enjoy the equivalent. And 
so, even at this day, upon a gift in tail or lease for life, rendering rent, the 
donor or lessor and his heirs (to whom the rent is payable) are bound to war¬ 
rant the title. (f\ But in a feoffment in fee, by the verb dedi, since the stat¬ 
ute of quia emptores, the feoffor only is bound to the implied warranty, and not 
his heirs; {g) because it is a mere personal contract on the part of the feoffor, 
the tenure (and of course the ancient services) resulting back to the superior 
lord of the fee. And in other forms of alienation, gradually introduced since 
that statute, *no warranty whatsoever is implied; (A) they bearing no 

sort of analogy to the original feudal donation. And therefore in such *- * 


Appendix, No. L Madox, Formul. passim. («) Appendix, No. II. § 1, page ill. 

?) a _ (*) Plowd. 13. 8 Rep. 71. (y) Appendix, No. t page i. 

1 I***® viIi W Ibid. No. I, page 1. (b) Feud. 1 . 2. t. 8 and 28. 

i Ibid. 108. 


(d) Litt. $ 148. 


(e) Co. Litt, 174. 


(/) Ibid. 384. 


( 0) Ibid. 
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cases it became necessary to add an express clause of warranty to bind the 

f rantor and bis heirs; which is a kind of covenant real, and can only be created 
y the verb warrantizo or warrant . (£) 

These express warranties were introduced, even prior to the statute of quia 
emptores , in order to evade the strictness of the feudal doctrine of non-aliena¬ 
tion without the consent of the heir. For, though he, at the death of his an¬ 
cestor, might have entered on any tenements that were aliened, without his 
concurrence, yet if a clause of warranty was added to the ancestor’s grant, this 
covenant descending upon the heir insured the grantee; not so much by con¬ 
firming his title, as by obliging such heir to yield him a recompense in lands of 
equal value: tbe law, in favor of alienations, supposing that no ancestor would 
wantonly disinherit his next of blood; ( k ) and therefore presuming that he 
had received a valuable consideration, either in land or in money, which had 
purchased land, and that this equivalent descended to the heir together with 
the ancestor’s warranty. So that when either an ancestor, being the rightful 
tenant of the freehold, conveyed the land to a stranger and his heirs, or released 
the right in fee-simple to one who was already in possession, and superadded a 
warranty to his deed, it was held that such warranty not only bound the 
warrantor himself to protect and assure the title of the warrantee, but it also 
bound his heir: and this, whether that warranty was lineal or collateral to the 
title of the land. Lineal warranty was, where the heir derived, or might by 
possibility have derived, his title to the land warranted, either from or through 
the ancestor who made the warranty: as where a father, or an elder son in the 
life of the father, released to the disseisor of either themselves or the grand¬ 
father, with warranty, this was lineal to the younger son. (/) Collateral war¬ 
ranty was where the heir’s title to the land neither was, nor could have been, 
r*<*02l derived from the ^warranting ancestor; as where a younger brother 
L -* released to his father’s, disseisor, with warranty, this was collateral to 
the elder brother, (m) But where the very conveyance to which the warranty 
was annexed immediately followed a disseisin, or operated itself as such, 
(as where a father tenant for years, with remainder to his son in fee, aliened in 


fee-simple with warranty), this being in its original manifestly founded on the 
tort or wrong of the warrantor himself, was called a warranty commencing by 
disseisin / and being too palpably injurious to be supported, was not binding 
upon any heir of such tortious warrantor. ( n ) 

In both lineal and collateral warranty, the obligation of the heir (in case the 
warrantee was evicted, to yield him other lands in their stead) was only on 
condition that he had other sufficient lands by descent from the warranting 
ancestor, (o) But though without assets, he was not bound to insure the title 
of another , yet in case of lineal warranty, whether assets descended or not, the 
heir was perpetually barred from claiming the land himself / for if he could 
succeed in such claim, he would then gain assets by descent (if he had them 
not before), and must fulfill the warranty of his ancestor; and the same rule 
(p) was with less justice adopted also in respect of collateral warranties,which 
likewise (though no assets descended) barred the heir of the warrantor from 
claiming the land by any collateral title; upon the presumption of law that he 
might hereafter have assets by descent either from or through the same ances¬ 
tor. The inconvenience of this latter branch of the rule was felt very early, 
when tenants by the curtesy took upon them to aliene their lands with war¬ 
ranty; which collateral warranty of the father descending upon the son (wh# 
was the heir of both his parents) barred him from claiming his maternal in¬ 
heritance; to remedy which the statute of Gloucester, 6 Edw. I, c. 3, declared, 
that such warranty should be no bar to the son, unless assets descended from 
the father. It was afterwards attempted in 50 Edw. Ill, *to make the 
same provision universal, by enacting, that no collateral warranty should 



;0 Litt. I 783. (fc) Co. Litt. 373. (0 Litt. §§ 703, 706, 707. 

[m) Ibid. §§ 705, 707. (n) Ibid. $$ 698, 702. (o) Co. Litt. 102. 
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be a bar, unless where assets descended from the samo ancestor; ( q ) but it then 
proceeded not to effect. However, by the statute 11 Hen. VII, c. 20, notwith¬ 
standing any alienation with warranty by tenant in dower, the heir of the hus¬ 
band is not barred, though he be also heir to the wife. And by statute 4 and 
5 Ann. o. 16, all warranties by any tenant for life shall be void against those 
in remainder or reversion; and all collateral warranties by any ancestor who 
has no estate of inheritance in possession, shall be void against his heir. By 
the wording of which last statute it should seem that the legislature meant to 
allow, that the collateral warranty of tenant in tail in possession, descending 
(though without assets) upon a remainder-man or reversioner, should still bar 
the remainder or reversion. For though the judges, in expounding the statute 
de donis, held that by analogy to the statute of Gloucester, a lineal warranty 
by the tenant in tail without assets should not bar the issue in tail, yet they 
held such warranty with assets to be a sufficient bar: (r) which was therefore 
formerly mentioned ( 5 ) as one of the ways whereby an estate-tail might be 
destroyed; it being indeed nothing more in effect than exchanging the lands 
entailed for others of equal value. They also held, that collateral warranty 
was not within the statute de donis ; as that act was principally intended to 

[ >revent the tenant in tail from disinheriting his own issue; and therefore col¬ 
ateral warranty (though without assets) was allowed to be, as at common law, 
a sufficient bar of the estate-tail and all remainders and reversions expectant 
thereon. (0 And so it still continues to be, notwithstanding the statute of 
Queen Anne, if made by tenant in tail in possession: who therefore may now, 
without the forms of a fine or recovery, in some cases make a good conveyance 
in fee-simple, by superadding a warranty to his grant; which, if accompanied 
with assets, bars his own issue, and without them bars such of his heirs as may 
be in remainder or reversion. (5) 

*7. After warranty usually follows covenants, (6) or conventions, r*o ftA -| 
which are clauses of agreement contained in a deed, whereby either L 
party may stipulate for the truth of certain facts, or may bind himself to per¬ 
form, or give, something to the other. Thus the grantor may covenant that he 
hath a right to convey; or for the grantee’s quiet enjoyment; or the like; the 
grantee may covenant to pay his rent, or keep the premises in repair, <fcc. (w) 
If the covenantor covenants for himself and his heirs , it is then a covenant 
real, and descends upon the heirs; who are bound to perform it, provided they 
have assets by descent, but not otherwise; if he covenants also for his execu¬ 


te) Co. Lite. 878. (r) Litt. $ 712. 8 Inst. 898. 

(u) Appendix No. II, $ 2, page viii. 


(i) Page 116. 


( t ) Co. Litt. 874. 9 Inst. 886. 


(5) Estates tail are now barred by simple conveyance. Stat. 3 and 4 Wm. IV, c. 74. 

(6) The most common covenants in American conveyances are: 1. That the grantor is 
well seized of the premises described; 2. That he has good right and lawful authority to 
sell and convey the same; 3. That the premises are free from any incumbrance; 4. That 
the grantor will protect the grantee in the quiet enjoyment of the same as against all persons 
lawfully claiming, and, 5. The covenant of general warranty. The first three of these 
covenants are broken at once, if at all, and a right of action immediately accrues in favor 
of the grantee. Bingham v. Weiderwax, 1 N. Y., 509; Parker v. Brown, 15 N. H., 176; 
Hamilton v. Cutts, 4 Mass., 349; S. C., 3 Am. Dec., 222; Baker v. Hunt, 40 Ill., 264. As 
to what will constitute a breach of the covenant of seisin, see Porter v. Perkins, 6 Mass., 
233; S. C., 4 Am. Dec., 52; Sedgwick v. Hollcnback, 7 Johns., 376; Mott v. Palmer, 1 N. 
Y.. 564. The covenant against incumbrances extends to easements; Prescott v. Trueman, 
4 Mass.. 627; S. C., 8 Am. Dec., 246; Butler v. Gale, 27 Vt., 739; Wilson v. Cochran, 46 
Penn. St., 229; as well as to liens of every description; and the grantor is liable upon it if 
an incumbrance exists, notwithstanding the grantee was aware of it when he received the 
conveyance. Townsend v. Weld, 8 Mass., 146; Harlow v. Thomas, 15 Pick., 66. The 
fourth and fifth covenants are designed to protect the title in the future, and they pass to 
the heirs and assignees of the grantee until a breach occurs, and an action then accrues in 
favor of the person then entitled as heir or assignee. All these covenants may be, and 
frequently are, qualified by exceptions. See Rawle on Covenants; 2 Washb. Real Prop., 

Vol. L—64 
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tors and administrators , his personal assets, as well as his real, are likewise 
pledged for the performance of the covenant; which makes such covenant a 
better security than any warranty. It is also in some respects a less security, 
and therefore more beneficial to the grantor; who usually covenants only for 
the acts of himself and his ancestors, whereas a general warranty extends to 
all mankind. For which reasons the covenant has in modern practice totally 
superseded the other. 

8. Lastly, comes the conclusion , which mentions the execution and date of 
the deed, or the time of its being given or executed, either expressly, or by ref¬ 
erence to some day and year before mentioned, {w) Not but a deed is o- 0 od 
although it mention no date; or hath a false date; or even if it hath an impos¬ 
sible date, as the thirtieth of February: provided the real day of its bein'* 
dated or given, that is delivered, can be proved. (#) 

I proceed now to the fifth requisite for making a good deed; the reading of 
it. This is necessary wherever any of the parties desire it; and, if it be not 
done on his request, the deed is void as to him. If he can, he should read it 
himself; if he be blind or illiterate, another must read it to him. If it be 
read falsely, it will be void: at least for so much as is misrecited; unless it be 
agreed by collusion that the deed shall be read false, on purpose to make it 
void; for in such case it shall bind the fraudulent party, (y) 
f*305 1 ^Sixthly, it is requisite that the party whose deed it is should seal, 
*- -* (7) and now in most cases, I apprehend, should sign it also. The use 

of seals as a mark of authenticity to letters and other instruments in writing, 
is extremely ancient. We read of it among the Jews and Persians in the 
earliest and most sacred records of history, (z) And in the book of Jeremiah 
there is a very remarkable instance, not only of an attestation, by seal, but 
also of the other usual formalities attending a Jewish purchase, (a) In the 
civil law, also, ( b ) seals were the evidence of truth; and were required, on the 
part of the witnesses, at least, at the attestation of every testament. But in the 
times of our Saxon ancestors, they were not much in use in England. For 
though Sir Edward Coke (c) relies on an instance of King Edwin’s making use 
of a seal about an hundred years before the conquest, yet it does not follow 
that this was the usage among the whole nation: and perhaps the charter he 
mentions may be of doubtful authority from this very circumstance, of being 
sealed; since we are assured by all our ancient historians, that sealing was not 
then in common use. The method of the Saxons was for such as could write 
to subscribe their names, and whether they could write or not, to aflix the 
sign of the cross; which custom our illiterate vulgar do, for the most part, to 
this day keep up; by signing a cross for their mark when unable to write their 
names. And indeed this inability to write, and therefore making a cross in 
its stead, is honestly avowed by Caedwalla, a Saxon king at the end of one of 
his charters, (c?) In like manner, and for the same unsurmountable reason, 

I 1 the Bormans, a brave but ’•‘illiterate nation, at their first settlement in 

L J France, used the practice of sealing only, without writing their names: 

which custom continued when learning made its way among them, though the 


(to) Appendix No. II, § 2, pagexii. (a?) Co. Lltt. 48. Dyer, 28. (y) 2 Rep. 8, 9. 11 Rep. 27. 

(z) 1 Kings, c. 21. Daniel, c. 6. Esther, c. 8. 

(а) “ And I bought the field of Hanameel, and weighed him the money, even seventeen shekels of sil¬ 
ver. And I subscribed the evidence, and sealed it, and took witnesses, and weighed him th« money in 
the balances. So I took the evidence of the purchase, both that which was sealed according to the law 
and custom, and that which was open.” C. 82. 

(б) Inst. 2, 10,2 and 3. (c) 1 Inst. 7. . 

(cf) ‘‘ Propria manupro ignorantia literarum signum sanctce cruets expressi et suoscripst. held. Jan 
Angl. 1. 1. S 42. And this (according to Procopius), the Emperor Justin in the East, and Theodoric king of 
the Gotha In Italy, had before authorized by their example, on account of their inability to write. 


(7) By statute in some of the United States a seal is not necessary to a deed. See Shel¬ 
ton v. Armor, 13 Ala., 647; Simpson v. Mundee, 3 Kansas, 172; Pierson v. Armstrong, 1 
Iowa, 282; McKinney v. Miller, 19 Mich., 142. In others a scroll or any other device em¬ 
ployed by the parties as a substitute for a seal is sufficient. As to seals generally, see 1 
Am, Law Rev., 638; Cromwell v. Tate, 7 Leigh, 301; S. C., 30 Am. Dec., 506. 
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reason for doing it had ceased; and hence the charter of Edward the Con¬ 
fessor to Westminster-abbey, himself being brought up in Normandy, was 
witnessed only by his seal, and is generally thought to be the oldest sealed 
charter of any authenticity in England, (e) At the conquest, the Norman 
lords brought over into this kingdom their own fashions; and introduced waxen 
seals only,"instead of the English method of writing their names, and signing 
with the sign of the cross. (/) And in the reign of Edward I, every free¬ 
man, and even such of the more substantial villeins as were fit to be put upon 
juries, had their distinct particular seals. ( g ) The impressions of these seals 
were sometimes a knight on horseback, sometimes other devices: but coats of 
arms were not introduced into seals, nor indeed into any other use, till about 
the reign of Richard the First, who brought them from the croisade in tho 
holy land; where they were first invented and painted on the shields of tho 
knights to distinguish the variety of persons of every Christian nation who 
resorted thither, and who could not, when clad in complete steel, be otherwise 
known or ascertained. 

This neglect of signing, and resting only upon the authenticity of seals, re¬ 
mained very long among us; for it was held in all our books that sealing alone 
was sufficient to authenticate a deed: and so the common form of attesting 
deeds ,—“ sealed zxiti delivered,” continues to this day; notwithstanding the 
statute 29 Car. II. c. 3, before mentioned, revives the Saxon custom, and ex¬ 
pressly directs the signing, in all grants of lands, and many other species of 
deeds: in which therefore signing seems to be now as necessary as sealing, 
though it hath been sometimes held that the one includes the other. (A) 

A seventh requisite to a good deed is, that it be delivered (8) by the party 

($) Lamb. Archexon. 51. 

(/) " Normanni chiropraphorum confectionem , cum crucibus aureie , aliisque sipnacults sacris , in An - 
flia flrmari solitam , tn cceram impreseam mutant, modumque scribendi Anglicum rejiciunt .” In- 
gulph. 

(£) St&t. Exon. 14 Ed. L (A) 3 Lev. 1. Stra. 704. 


(8) No title passes by a deed, though it be executed with all due formalities, so loDg as 
the grantor retains it in his own possession. Overman v. Kerr. 17 Iowa, 485; Hughes 
v. Easten, 4 J. J. Marsh., 572; S. C., 20 Am. Dec., 230. It is from the delivery 
that a deed takes effect; but this will be presumed, in the absence of evidence to 
the contrary, to have been made on the day the deed bears date. Jackson v. Bard, 4 
Johns., 230; S. C., 4 Am. Dec., 267; Breckenridge v. Todd, 3 T. B. Monr., 52; S. C., 16 
Am. Dec., 83; Cutts v. York Co., 18 Me., 190; Geiss v. Ofenheimer, 4 Ycate9, 278. If, 
however, the acknowledgment of the deed bears date after the date of the deed itself, the 
delivery will be presumed to have been made subsequent to the acknowledgment; that 
being the usual course. Blanchard v. Tyler, 12 Mich., 339; contra, Ford v. Gregory, 10 
B. Monr., 175. Possession of the deed by the grantee is evidence of due delivery, but it is 
not conclusive, and it may nevertheless be shown that after execution the grantee had 
taken it without the grantors assent. Mills v. Gore, 20 Pick., 36; Hadlock v. Hadluck, 22 
Ill., 384. If, however, the grantee, in the presence of the grantor, takes possession of the 
deed without objection, the assent of the latter will be presumed. Williams v. Sullivan, 
10 Rich. Eq., 217; see Verplank v. Sterry, 12 Johns., 536; S. C., 7 Am. Dec., 348. Delivery 
to a stranger for the grantee i9 sufficient, even though the latter be not aware of it at the 
time, if he subsequently as9ent9. Buffum v. Green, 5 N. H,, 71; S. C.. 20 Am. Dec., 562; 
Cooper v. Jackson, 4 Wi9., 537; Hatch v. Hatch, 9Ma9s., 307; S. C., 6 Am. Dec., 67; Wesson 
v. Stevens, 2 Ired. Eq., 557; Hatch v. Bates, 54 Me., 136; Stephens v. Huss, 54 Penn. St., 
20; Rivard v. Walker, 39 Ill., 413. And the recording of a deed by the grantor may be 
regarded as a delivery of it to the recorder for the grantee. Jackson v. Leek, 12 Wend., 
107; Denton v. Perry, 5 Vt., 382. But if, in such a case, the deed does not come to the 
knowledge of the grantee until after the grantor’s death, the delivery is not effectual. May¬ 
nard v. Maynard, 10 Mass., 456; S. C., 6 Am. Dec., 146. But see Mitchell v. Ryan, 3 
Ohio St., 377. Where a deed is recorded, and there is no evidence who caused it to be 
done, delivery is presumed; and it has been held that the like presumption arises where the 
grantor himself places it on record. Mitchell v. Ryan, 3 Ohio St., 377; Folk v. Yarn, 9 
Rich. Eq., 303. But see Maynard v. Maynard, 10 Mas9., 456; S. C., 6 Am. Dec,, 146; 
Bell v. Farmers’ Bank, 11 Bush, 34; S. C., 21 Am. Dec., 205; Union Mut. Ins. Co. v. 
Campbell, 95 Ill , 267; 8 C., 35 Am. Rep., 166; Samson v. Thornton, 3 Met., 275. A deed 
may be delivered upon condition to be performed before it shall take effect; in which case 
it is called an escrow ; but in such a case the delivery must be to some third person, to hold 
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I" *3071 himself or his certain attorney, which therefore is *a!so expressed in 
L ^ J the attestation; “sealed and delivered” A deed takes effect only from 
this tradition or delivery; for if the date be false or impossible, the delivery 
ascertains the time of it. And if another person seals the deed, yet if the 
party delivers it himself, he thereby adopts the sealing, (i) and by a parity of 
reason the signing also, and makes them both his own. A delivery may be 
either absolute, that is, to the party or grantee himself; or to a third person, to 
hold till some conditions be performed on the part of the grantee: in which 
last case it is not delivered as a deed, but as an escrow; that is, as a scroll or 
writing, which is not to take effect as a deed till the conditions be performed; 
and then it is a deed to all intents and purposes. (J) 

The last requisite to the validity of a deed is the attestation, or execution of 
it in the presence of witnesses: (9) though this is necessary, rather for pre¬ 
serving the evidence, than for constituting the essence of the deed. Our 
modern deeds are in reality nothing more than an improvement or amplification 
of the brevia testata mentioned by the feudal writers, ( k ) which were written 
memorandums, introduced to perpetuate the tenor of the conveyance and inves¬ 
titure, when grants by parol only became the foundation of frequent dispute 
and uncertainty. To this end they registered in the deed the persons who 
attended as witnesses, which was formerly done without their signing their 
names (that not being always in their power), but they only heard the deed 
read; and then the clerk or scribe added their names, in a sort of memorandum, 
thus: “ hijs testibus Johanne Moore , Jacobo Smith , et aliis , ad hanc rem con - 
vocatis” (l) This, like all other solemn transactions, was originally done only 
coram paribus, ( m ) and frequently when assembled in the court-baron, hundred, 
or county-court; which was then expressed in the attestation, teste comitatu hun- 
dredo , &c. (n) Afterwards the attestation of other witnesses was allowed, the 
r* , trial in *case of a dispute being still reserved to the pares; with whom 
-* the witnesses (if more than one) were associated and joined in the ver- 


$ 


t) Perk. $ 130. (j) Co. Utt . 86. 

k) Feud, t 1, t 4. 0 Co. 7. 

(tv) Spelm. OIobb. 226. Madox. Formul. No. 221, 822, 660. 


(m) Feud. 1. 2, t. 82. 


until the condition is performed. If delivered to the grantee himself upon condition, the 
condition is void, and the deed takes effect at once. Brown v. Reynolds, 5 Sneed, 639; 
Dawson v. Hall, 2 Mich., 390; Graves v. Tucker, 18 Miss., 9; Miller v. Fletcher, 27 Grat., 
403: S. C., 21 Am. Rep., 356. See Resor v. Railroad Co., 17 Ohio St., 139. Where a deed 
is placed in escrow, it takes effect from the delivery made after the condition is performed; 
Jackson v. Rowland, 6 Wend., 660; and if the custodian of the deed shall deliver it with¬ 
out performance of the condition, such second delivery is ineffectual: Stiles v. Brown, 16 
Vt, 663; and it seems that even an innocent purchaser from the grantee cannot hold ia 
such a case. See People v. Bostwick, 32 N. Y., 450; Smith v. South Royal ton Bank, 32 
Vt., 341; Chipman v. Tucker, 38 Wis., 43; S. C., 20 Am. Rep., 1; Miller v. Fletcher, 27 
Grat., 403; S. C., 21 Am. R., 350; Harkreader v. Clayton, 66 Miss., 383; S. C., 31 Am. 
Rep., 369. But see Blight v. Skenck. 10 Penn. St., 285; Berry v. Anderson, 22 Ind., 40. 

(9) The statutes of some of the United States make the presence and attestation of wit¬ 
nesses essential to the validity of the deed, See 2 Washb. Real Prop., 572. Generally, 
however, they are required only for the purpose of authenticating the deed, in order that it 
may be recorded, and the deed will be valid as against the grantor and all others acquiring 
rights with knowledge of it, without either witnesses or record. Long v. Ramsey, 1 S. & 
R., 72; Dole v. Thurlow, 12 Met., 157; Dougherty v. Randall, 3 Mich., 581; Wiswall v. 
Ross, 4 Port., 321. What has been said as to witnesses is true also as to acknowledgment; 
in some states this is essential to give the deed validity, while in others it is only a cere¬ 
mony preliminary to the record. The statutes regarding the record of deeds are not uni¬ 
form; in most of the states the record is required for the purpose of notice, and to protect 
subsequent bona fide purchasers; and an unrecorded deed is effectual against the grantor 
and his heirs, as well as against subsequent purchasers and mortgagees under him, who 
have received their conveyances and lien9 with knowledge of such unrecorded deed. Upon 
this subject, see 4 Kent, 456, et seq.; 2 Washb. Real Prop., 590, et seq. The record of a 
deed not executed with all the statutory formalities, is notice to no one. Gal pin v, Abbott, 

6 Mich., 17; Blood v. Blood, 23 Pick., 80; Kerns v. Swope, 2 Watts, 75; Bossard v. White, 

9 Rich. Eq., 483; Peck v. Mallams, 10 N. Y.. 518 ; Herndon v. Kimball, 7 Ga., 432; Cho- 
teau v. Jones, 11 Ill., 300. 
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diet; (o) till that also was abrogated by the statute of York, 12 Edw. IT, st. 1, 
c. 2. And in this manner, with somo such clause of hijs testibus y are all old 
deeds and charters, particularly mngna chartci y witnessed. And in the time of 
Sir Edward Coke, creations or nobility were still witnessed in the same man¬ 
ner. (p) But in the king’s common charters, writs or letters patent, the style 
ia now altered: for at present the king is his own witness, and attests his letters 
patent thus: u Teste meipso t witness ourself at Westminster,” &c., a form 
which was introduced by Richard the First, ($) but not commonly used till 
about the beginning of the fifteenth century; nor the clause of hijs testibus 
entirely discontinued till the reign of Henry the Eighth: (r) which was also 
the ®ra of discontinuing it in the deeds of subjects, learning being then 
revived, and the faculty of writing more general: and, therefore, ever since 
that time the witnesses have usually subscribed their attestations, either at the 
bottom, or on the back of the deed. ( s ) 

III. We are next to consider, how a deed may be avoided , or rendered of no 
effect. And from what has been before laid down, it will follow, that if a 
deed wants any of the essential requisites before mentioned; either, 1. Proper 
parties, and a proper subject-matter: 2. A good and sufficient consideration: 
3. Writing on paper or parchment, duly stamped: 4. Sufficient and legal 
words, properly disposed: 5. Reading, if desired, before the execution: 0. Seal¬ 
ing, ana, by the statute, in most cases signing also: or, 7. Delivery; it is a 
void deed ab initio. It may also be avoided by matter ex post facto: as 1. By 
rasure, interlining or other alteration in any material part; unless a memoran¬ 
dum be made thereof at the time of the execution and attestation. (f) (10) 

(o) Co. Iitt. 6 . (p) 2 Inst. 77. < 9 ) Madox. Formal. No. 615. (r) Ibid. Dissert. foL 32. 

(•) 2 Inst. 78. See page 378. (t) 11 Bep. 27. 


(10) The effect which an erasure, interlineation or other alteration in a deed may have 
upon it does not depend upon whether or not a memorandum thereof is made at the time 
of the execution of the deed, but whether in fact it appears to have been made at a proper 
time and with proper authority. Where such alteration is actually made before the deed i9 
executed, it is always a proper precaution to have a memorandum thereof made at the foot 
of the deed and attested by the witnesses; and the deed will then bear upon its face the 
most satisfactory evidence that the alteration has not been improperly made. But where 
an alteration appears which is not thus noted, it does not follow, even though it be in a 
material part, that the deed is thereby avoided. If the alteration corrects an evident mis¬ 
take of description, which without it the court would have corrected by construction, it 
will be treated as immaterial by whomsoever made. Jordan v. Stevens, 51 Me., 78; Gor- 
dan v. Sizer, 39 Miss., 818. But if the alteration appear to be material, it will often hap¬ 
pen that the question upon whom rests the burden of explanation is of the last importance, 
especially as these questions often arise after such lapse of time that complete explanation 
is difficult or impossible. 

There is certainly considerable diversity in the judicial decisions upon this subject, but 
the tendency of the later adjudications seems to be to establish the doctrine that there is 
no presumption of law that an alteration was made subsequent to the execution of the deed, 
but that, on the contrary, the question when and with what intent an alteration was made 
is one of fact for the jury, who, in the absence of any suspicious circumstance, ought to 
presume against its having been wrongfully and improperly made. There is much good 
sense in what is said by Mr. Justice Hall, of the Supreme Court of Vermont, that •• an 
alteration of a written instrument, if nothing appear to the contrary, should be presumed 
to have been made at the time of its execution. I think this rule is demanded by the actual 
condition of the business transactions of this country, and especially of this state, where a 
great portion of the contracts made are drawn by the parties to them, and without great 
care in regard to interlineations and alterations. To establish an invariable rule, that the 
party producing the paper should in all cases be bound to explain any alteration by extrin¬ 
sic evidence, would, I apprehend, do injustice in a very great majority of the instances in 
which it should be applied. # * * It is not often that an alteration can be accounted 

lor by extraneous evidence; and to hold that In all cases such evidence must be given, with¬ 
out regard to any suspicious appearance of the alteration, would, I think, in many instan¬ 
ces, be doing such manifest injustice as to shock the common sense of most men/* Bea¬ 
man's Admrs. v. Russell, 20 vt., 213; see also Bailey v. Taylor, 11 Conn., 531; S. C., 29 
Am. Dec., 831; Pullen v. Hutchenson, 12 Shep., 254; McCormick v. Fritzmorris, 39 Mo., 
M; Stmpecm v. Stackhouse, 9 Penn. St., 180. The cases upon this subject are collected in 
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2. By breaking off, or defacing the seal, (u) 3. By delivering it up to be can- 

r* 309 l *that is, to have lines drawn over it in the form of lattice-work 

1 J or cancelli; though the phrase is now used figuratively for any man¬ 
ner of obliteration or defacing it. 4. By the disagreement of such, whose con¬ 
currence is necessary, in order for the deed to stand: as the husband, where a 
feme-covert is concerned; an infant, or person under duress, when those dis¬ 
abilities are removed; and the like. 5. By the judgment or decree of a court 
of judicature. This was anciently the province of the court of star-chamber, 
and now of the chancery; (11) when it appears that the deed was obtained by 
fraud, force, or other foul practice; or is proved to be an absolute forgery. (u>) 
In any of these cases the deed.may be voided, either in part or totally, accord¬ 
ing as the cause of avoidance is more or less extensive. 

And having thus explained the general nature of deeds, we are next to con¬ 
sider their several species, together with their respective incidents. And 
herein I shall only examine the particulars of those which, from practice and 
experience of their efficacy, are generally used in the alienation of real estates, 
for it would be tedious, nay infinite, to descant upon all the several instrument* 
made use of in personal concerns, but which fall under our general definition 
of a deed; that is, a writing sealed and delivered. The former being princi¬ 
pally such as serve to convey the property of lands and tenements from man 
to man, are commonly denominated conveyances / which are either convey¬ 
ances at common law , or such as receive their force and efficacy by virtue of 
the statute of uses, 

I. Of conveyances by the common law, some may be called original or 
primary conveyances; which are those by means whereof the benefit or estate 
is created or first arises; others are derivative or secondary ; whereby the 
benefit or estate originally created, is enlarged, restrained, transferred, or 
extinguished. 

r*riol * Original conveyances are the following: 1. Feoffment; 2. Gift; 3. 
L -* Grant; 4. Lease; 5. Exchange; 6. Partition: derivative are, 7. Release; 
8. Confirmation; 9. Surrender; 10. Assignment; 11. Defeazance. 

1. A feoffment, feoffamentum , is a substantive derived from the verb, to 
enfeoff, feoff are or infeudare } to give one a feud; and therefore feoffment is 
properly donatio feudi, (a) It is the most ancient method of conveyance, the 
most solemn and public, and therefore the most easily remembered and proved, 
(u) 5 Bop. 23. (y>) Toth. numo. 24. 1 Vera. 348. (*) Co. Litt. t. 


1 Greenl. Ev., § 564; 1 Smith Lead. Cas., 5th Am. ed. f 901; 2 Washb. Real Prop., 557. If 
the alteration is suspicious upon its face—as if it be in a different handwriting or different 
ink from the body of the deed, and be favorable to the interest of the grantee—it is reason¬ 
able that he be required to account for it. Jackson v. Jacoby, 9 Cow., 125: Wilde v. 
Armsby, 6 Cush., 314. 

Where, by the making and delivery of a deed, the title passes, no subsequent alteration 
in the deed, or even its destruction, can of itself have the effect to defeat or divest the title 
which has once passed. Sally v. Sandifer, 2 Mill. (S. C.), 445; S. C., 12 Am. Dec., 687; 
Woods v. Hilderbrand, 40 Mo., 284; S. C., 2 Am. Rep., 513; Miller v. Gilleland, 19 Penn. 
St., 119; 2 Washb. Real Prop., 557. But if a deed is destroyed or altered by the grantee 
himself for any fraudulent purpose, or under such circumstances that it would be iuequit- 
able for him afterwards to rely upon title under it, it may be that the rules of evidence will 
preclude his showing the title which he actually possesses. It has been held that the fraud¬ 
ulent destruction or alteration of a deed would preclude the party from introducing second¬ 
ary evidence of its contents: Wallace v. Harmstad, 44 Penn. St., 492; and also that, where 
by consent of the parties thereto, a deed was destroyed, with the intent to revest the title in 
the grantor, the grantee was estopped in a suit at law from producing the like secondary 
evidence. Gugins v. Van Gorder, 10 Mich., 523. See also Farrar v. Farrar, 4 N. H., 191; 
S. C., 16 Am. Dec., 410. As to the effect of an alteration made in a deed without consent of 
the grantor or obligor, see note to Woodworth v. Bank of America, 10 Am. Dec,, 267. 

(11) But not exclusively so, for a deed will be held void at law as well as in equity when 
it is shown that it has been obtained by force or fraud, or is a forgery. But where the 
deed has been made matter of record and the record imports verity, a decree in equity 
which may annul this record is sometimes important even when not absolutely essential. 
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And it mav properly be defined, the gift of any corporeal hereditament to 
another, lie that so gives, or enfeoffs, is called the feoffor; and the person 
enfeoffed is denominated the feoffee. 

This is plainly derived from, or is indeed itself the very mode of, the ancient 
feudal donation; for though it may be performed by the word “ enfeoff ” or 
u grant,” yet the aptest word of feoffment is, “do or dedi” (y) And it is still 
directed and governed by the same feudal rules; insomuch that the principal 
rule relating to the extent and effect of the feudal grant, “ tenor est qui legem 
dat feudof is in other words become the maxii^ of our law with relation to 
feoffments, “ modus legem dat donation* ” ( 2 ) And therefore, as in pure feudal 
donations, the lord, from whom the feud moved, must expressly limit and 
declare the continuance or quantity of estate which he meant to confer, “ne 
quis plus donasse preesumatur quam in donatione expresserit /” (a) so, if one 
grants by feoffment lands or tenements to another, and limits or expresses no 
estate, the grantee (due ceremonies of law being performed) hath barely an 
estate for life. (0) For as the personal abilities of the feoffee were originally 
presumed to be the immediate or principal inducements to the feoffment, the 
feoffee’s estate ou<jht to be confined to his person, and subsist only for his life; 
unless the feoffor, by express provision in the creation *and constitution 
of the estate, hath given it a longer continuance. These express pro- *- ^ 

visions are indeed generally made; for this was for ages the only conveyance, 
whereby our ancestors were wont to create an estate in fee-simple, (c) by 
giving the land to the feoffee, to hold to him and his heirs forever; though it 
serves equally well to convey any other estate or freehold, (c?) 

But by the mere words of the deed the feoffment is by no means perfected ; 
there remains a very material ceremony to be performed, called livery of 
seisin; without which the feoffee has but a mere estate at will. ( e ) This livery 
of seisin is no other than the pure feudal investiture, or delivery of corporeal 
possession of the land or tenement; which was held absolutely necessary to 
complete the donation. "Nam feudum sine investitura nullo modo constitui 
potuit(f) and an estate was then only perfect, when, as the author of Fleta 
expresses it in our law, “ft juris et seisince conjunction (g) 

Investitures, in their original rise, were probably intended to demonstrate in 
conquered countries the actual possession of the lord; and that he did not 
grant a bare litigious right, which the soldier was ill qualified to prosecute, 
but a peaceable and firm possession. And at a time when writing was seldom 
practiced, a mere oral gift, at a distance from the spot that was given, was not 
likely to be either long or accurately retained in the memory or by-standers, 
who were very little interested in the grant. Afterwards they were retained 
as a public and notorious act, that the country might take notice of and testify 
the transfer of the estate; and that such as claimed title by other means, might 
know against whom to bring their actions. 

In all well-governed nations some notoriety of this kind has been ever held 
requisite, in order to acquire and ascertain *the property of lands. In 
the Roman law plenum dominium was not said to subsist, unless where *- J 
a man had both the right and the corporalpossession ; which possession could 
not be acquired without both an actual intention to possess, and an actual 
seisin, or entry into the premises, or part of them in the name of the whole, (h) 
And even in ecclesiastical promotions, where the freehold passes to the person 
promoted, corporal possession is required at this day, to vest the property 
completely in the new proprietor; who, according to the distinction of the 
canonists, (f) acquires the jus ad rem y or inchoate and imperfect right, by 


ty) Co. Lltt. 9 . 
(o) Co. Utt. 42 . 
(e) IJtt. | M. 

(k) Mam apiici 


(*) Wright 21. (a) Page 100. 

(c} 8 ee Appendix, No. 1. (d) Oo. Lltt. 9. 

(/) Wright, 87. (ff) l. 5, c. 15, $ 

. .. . . * possessionem corpore et animo; nemie per se eorpore, neque perse animo. Mon 

mutem ua acdpiendum est. at qui fundum possidere velit , omnes, glebas circumambulet; sed sufOcit 

** fundi introire. (Ff . 41, 2, 8.) And again: traditionibus dominia rerum , no» 
wuditymctU, tromferuntm-. (Cod. S, a, 10.) (« Decretal, (. 8, (. 4, e. 40. 
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nomination and institution; but not the jus in re , or complete and full right, 
unless by corporal possession. Therefore in dignities possession is given by 
instalment; in rectories and vicarages by induction, without which no temporal 
rights accrue to the minister, though every ecclesiastical power is vested in him 
by institution. So, also, even in descents of lands by our law, which are cast on 
the heir by act of the law itself, the heir has not plenum dominium , or full and 
complete ownership, till he has made an actual corporal entry into the lands: 
for if he dies before entry made, his heir shall not be entitled to take the pos¬ 
session, but the heir of the person who was last actually seised. (A) It is not, 
therefore, only a mere right to enter, but the actual entry, that makes a man 
complete owner; so as to transmit the inheritance to his own heirs: non jus , 
sed seisina facit, stipitem . (£) 

Yet the corporal tradition of lands being sometimes inconvenient, a sym¬ 
bolical delivery of possession was in many cases anciently allowed; by trans¬ 
ferring something near at hand, in the presence of crediole witnesses, which 
by agreement should serve to represent the very thing designed to be con- 
ve y ed > and an occupancy of this sign or symbol was ^permitted as 
-* equivalent to occupancy of the land itself. Among the Jews we find 
the evidence of a purchase thus defined in the book of Ruth : (m) “now this 
was the manner in former time in Israel, concerning redeeming and concerning 
changing, for to confirm all things: a man plucked off his shoe and gave it to 
his neighbor; and this was a testimony in Israel.” Among the ancient Goths 
and Swedes, contracts for the sale of lands were made in the presence of wit¬ 
nesses who extended the cloak of the buyer, while the seller cast a clod of 
the land into it, in order to give possession; and a staff or wand was also de¬ 
livered from the vendor to the vendee, which passed through the hands of the 
witnesses. ( n ) With our Saxon ancestors the delivery of a turf was a neces¬ 
sary solemnity, to establish a conveyance of lands, (o) And to this day, the 
conveyance of our copyhold estates is usually made from the seller to the lord 
or his steward by delivery of a rod or verge, and then from the lord to the 
purchaser by re-delivery of the same, in the presence of a jury of tenants. 

Conveyances in writing were the last and most refined improvement. The 
mere delivery of possession, either actual or symbolical, depending on the 
occular testimony’and remembrance of the witnesses, was liable to be forgotten 
or misrepresented, and became frequently incapable of proof. Besides, the 
new occasions and necessities introduced by the advancement of commerce, 
required means to be devised of charging and encumbering estates, and of 
making them liable to a multitude of conditions and minute designations for 
the purpose of raising money, without an absolute sale of the land; and some¬ 
times the like proceedings were found useful in order to make a decent and 
competent provision for the numerous branches of a family, and for other 
domestic views. None of which could be effected by a mere, simple, corporal 
transfer of the soil from one man to another, which was principally calculated 
r* for conveying an absolute unlimited dominion. ^Written deeds were 
L J therefore introduced, in order to specify and perpetuate the peculiar 
purposes of the party who conveyed; yet still, for a very long series of years, 
they were never made use of, but in company with the more ancient and no¬ 
torious method of transfer, by delivery oi corporal possession. 

Livery of seisin, by the common law, is necessary to be made upon every 
grant of an estate of freehold in hereditaments corporeal, whether of inheri¬ 
tance or for life only. In hereditaments incorporeal it is impossible to be 
made; for they are not the objects of the senses; and in leases for years, or 
other chattel interests, it is not necessary. In leases for years indeed an actual 
entry is necessary, to vest the estate in the lessee: for the bare lease gives him 
only a right to enter, whioh is called his interest in the term, or interesse ter - 


(*) See ptffM S09, «7. *& (0 Flet. I 6, e 8, | a 

g») OIL 4, ▼. 7, (n) SUernhook. de Jure Sueon, l. 8, c 4. 
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(o) Hlokee, JHuert. jpUtotor* 66. 
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mini: and when he enters in pursuance of that right, he is then, and not be¬ 
fore, in possession of his term, and complete tenant for years, (p) This entry 
by the tenant himself serves the purpose of notoriety, as well as livery of 
seisin from the grantor could have done; which it would have been improper 
to have given in this case, because that solemnity is appropriated to the con¬ 
veyance of a freehold. And this is one reason why freeholds cannot be made 
to commence infuturo , because they cannot (at the common law) be made but 
by livery of seisin; which livery, being an actual manual tradition of the land, 
must take effect in prossenti , or not at all. [f) (12) 

On the creation of a freehold remainder, at one and the same time with a 
particular estate for years, we have before seen, that at the common law livery 
must be made to the particular tenant, (r) But if such a remainder be created 
afterwards, expectant on a lease for years now in being, the livery must not be 
made to the lessee for years, for then it operates nothing; “ nam quod scmel 
meum est , amplius meum esse non potest(s) but it must be made to the re¬ 
mainder-man *himself by consent of the lessee for years; for without r*o 1 ei 
his consent no livery of the possession can be given; ( t ) partly because 
such forcible livery would be an ejectment of the tenant from his term, and 
partly for tbe reasons before given (v) for introducing the doctrine of attorn¬ 
ments. 

Livery of seisin is either in deed or in lau>. Livery in deed is thus performed. 
The feoffor, lessor, or his attorney, together with the feoffee, lessee, or his 
attorney (for this may as effectually be done by deputy or attorney, as by the 
principals themselves in person), (13) come to the land, or to the house; and 
there, in the presence of witnesses, declare the contents of the feoffment or 
lease, on which livery is to be made. And then the feoffor, if it be of land, 
doth deliver to the feoffee, all other persons being out of the ground, a clod or 
turf, or a twig or bough there growing, with words to this effect: “I deliver 
these to you in the name of seisin of all the lands and tenements contained in 
this deed.” But if it be of a house, the feoffor must take the ring or latch of 
the door, the house being quite empty, and deliver it to the feoffee in the same 
form; and then the feoffee must enter alone, and shut-to the door, and then 
open it, and let in the others, (to) If the conveyance or feoffment be of divers 
lands, lying scattered in one and the same county, then in the feoffor’s posses¬ 
sion, livery of seisin of any parcel, in the name of the rest, sufficeth for all; (x) 
but if they be in several counties, there must be as many liveries aB there are 
counties. For if the title in these lands comes to be disputed, there must be 
as many trials as there are counties, and the jury of one county are no judges 
of the notoriety of a fact in another. Besides, anciently this seisin was obliged 
to be delivered coram paribus de vicineto 9 before the peers or freeholders of 
the neighbourhood, who attested such delivery in the body or on the back of 
the deed; according to the rule of the feudal law (y )pares debent interesse 


(p) Co. Litt. 43, 
(t o) Co. Litt. 4a 


(g) See page 165. 
West. Symb. 251. 


(r) Page 107. (•) Co. Litt. 49. (t) Ibid . 48. 

(x) Litt. $ 414. (y ) Feud, I. 2, t. 5& 


(t>) Page 288L 


(12) Livery of seisin Is now abolished in England. See statute 8 and 9 Vic., c. 106. It 
was never necessary except in conveyances at common law: those under the statute of uses 
were effectual without it. In the United States, though a few very early cases are men¬ 
tioned, in which feoffment with livery was employed, it can hardly be doubted that from 
the first other forms of conveyance were commonly used, and they are now universal. 
Bee 4 Kent, 84; 1 Washb. Real Prop., 33. 

(13) But the authority given tG an attorney, <fec., for this purpose, should be by deed. 
And the authority so given, whether by the feoffor or feoffee, must be completely executed 
or performed in the lifetime of both the principals; for if either of them die before the 
livery of seisin is completed, his attorney cannot proceed, because his authority is then at 
an end. See 2 Roll. Ab. 8 R. pi. 4. 5; Co. Litt., 52, b. 

As to the cases in which an attorney's acts for his principal may be good, not withstand* 
mg the death of the principal, see the well reasoned case of Ish v. Crane, 8 Ohio St, 
620. 
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investiture fudi, et non alii: for which this reason is expressly given: beoause 

f*316l I jeers or va8sals of the lor<1 > being bound by their oath of fealty, wiM 
L J take care that no fraud be committed to his prejudice, which strangers 
might be apt to connive at. And though afterwards the occular attestation of 
the pares was held unnecessary, and livery might be made before any credible 
witnesses, yet the trial, in case it was disputed (like that of all other attesta¬ 
tions), ( z ) was still reserved to the pares or jury of the county, (a) Also, if the 
lands be out on lease, though all lie in the same county, there must be as many 
liveries as there are tenants; because no livery can be made in this case but 
by the consent of the particular tenant; and the consent of one will not bind 
the rest. (6) And in all these cases it is prudent, and usual, to endorse the 
livery of seisin on the back of the deed, specifying the manner, place, and time 
of making it; together with the names of the witnesses, (c) And thus much 
for livery in deed. 

Livery in law is where the same is not made on the land, but in sight of it 
only; the feoffor saying to the feoffee, “I give you yonder land; enter and take 
possession.” Here, if the feoffee enters during the life of the feoffor, it is a 
good livery, but not otherwise; unless he dares not enter, through fear of 
his life or bodily harm; and then his continual claim, made yearly, in due form 
of law, as near as possible to the lands, ( d) will suffice without an entry, (e) 
This livery in law cannot, however, be given or received by attorney, but only 
by the parties themselves. ( f ) 

2. The conveyance by gift , donatio y is properly applied to the creation of an 
estate-tail, as feoffment is to that of an estate in fee, and lease to that of an 
estate for life or years. It differs in nothing from a feoffment, but in the 
nature of the estate passing by it; for the operative words of conveyance in 
this case are do or dedi; (g) and gifts in tail are equally imperfect without 
P3171 liver T seisin, as feoffments in fee simple, (h) *And this is the only 
L J distinction that Littleton seems to take, when he says (e) “it is to be 
understood that there is feoffor and feoffee, donor and donee, lessor and 
lessee;” viz.: feoffor is applied to a feoffment in fee-simple, donor to a gift in 
tail, and lessor to a lease for life, or for years, or at will. In common accepta¬ 
tion gifts are frequently confounded with the next species of deeds: which 
are, 

3. Grants, concessiones; the regular method by the common law of transfer¬ 
ring the property of incorporeal hereditaments, or such things whereof no 
livery can be had. ( [k ) For which reason all corporeal hereditaments, as lands 
and houses, are said to lie in livery; and the others, as advowsons, commons, 
rents, reversions, &c., to lie in grant . (£) And the reason is given by Bracton: 
(m) “ traditiOy or livery, nihil aliud est quam rei corporalis de persona in per¬ 
sonam, de manu in manum , translatio aut in possessionem inductio: sed res 
incorporates, quce sunt ipsum jus rei vel corpori inherens, traditionem non pa - 
tiuntur .” These, therefore, pass merely by the delivery of the deed. And in 
seigniories, or reversions of lands, such grant, together with the attornment of 
the tenant (while attornments were requisite), were held to be of equal noto¬ 
riety with, and therefore equivalent to, a feoffment and livery of lands in 
immediate possession. It therefore differs but little from a feoffment, except 
m its subject-matter; for the operative words therein commonly used are dedi 
et concessi, “ have given and granted.” 

4. A lease is properly a conveyance of any lands or tenements (usually in 
consideration of rent or other annual recompense), made for life, for years, or 
at will, but always for a less time than the lessor hath in the premises, for if it 
be for the whole interest, it is more properly an assignment than a lease. The 
usual words of operation in it are, “demise, grant, and to farm let: dimisif 

(*) See page 807. (a) Glib. 10, 85. 0) Dyer, 18. («) See Appendix, No. 1. (ci) Litt. f 

(I) Oo. Litt.42. (/) I bid. 62. (g) West. Symbol. 256. (J) Litt, $ 59. ft) S 

<*) OO. Litt 9 . ft) Ibid. 172. (™) l. 2, c. 14 
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concessi, et ad flrmam *tradidL Farm , or feorme, is an old Saxon r* 31 Qi 
word signifying provisions; (n) and it came to be used instead of *- -* 

rent or render, Decause anciently the greater part of rents were reserved in 
provisions; in corn, in poultry, and the like; till the use of money became more 
Frequent. So that a farmer, firmarius, was one who held his lands upon pay¬ 
ment of a rent or feorme: though at present, by a gradual departure from the 
original sense, the word farm is brought to signify the very estate or lands so 
held upon farm or rent. By this conveyance an estate for life, for years, or at 
will, may be created, either in corporeal or incorporeal hereditaments; though 
livery of seisin is indeed incident and necessary to one species of leases, viz.: 
leases for life of corporeal hereditaments; but to no other. 

Whatever restriction, by the severity of the feudal law, might in times of 
very high antiquity be observed with regard to leases; yet by the common law, 
as it has stood for many centuries, all persons seised of any estate might let 
leases to endure so long as their own interest lasted, but no longer. Therefore 
tenant in fee-simple might let leases of any duration; for he hath the whole in¬ 
terest, but tenant in tail, or tenant for life, could make no leases which should 
bind the issue in tail or reversioner; nor could a husband, seised jure tcxoris, 
make a firm or valid lease for any longer terra than the joint lives of himself 
and his wife, for then his interest expired. Yet some tenants for life, where 
the fee-simple was in abeyance, might (with the concurrence of such as have 
the guardianship of the fee) make leases of equal duration with those granted 
by tenants in fee-simple, such as parsons and vicars, with consent of the patron 
and ordinary, (o) So also bishops and deans, and such other sole ecclesiastical 
corporations as are seized of the fee-simple of lands in their corporate right, 
might, with the concurrence and confirmation of such persons as the law 
requires, have made leases for years, or for life, estates in tail, or in fee, with¬ 
out any limitation or control. And corporations aggregate *might r 
have made what estates they pleased, without the confirmation of any *• J 
other person whatsoever. Whereas now, by several statutes, this power, where 
it was unreasonable, and might be made an ill use of, is restrained; and, where 
in the other cases the restraint by the common law seemed too hard, it is in 
some measure removed. The former statutes are called the restraining , the 
latter the enabling statutes. We will take a view of them all, in order of time. 

And, first, the enabling statute, 32 Henry Vni, c. 28, empowers three man¬ 
ner of persons to make leases, to endure for three lives or one-and twenty years, 
which could not do so before. As first, tenant in tail may by such leases bind 
his issue in tail, but not those in remainder or reversion. Secondly, a husband 
seised in right of his wife, in fee-simple or fee-tail, provided the wife joins in 
such lease, may bind her and her heirs thereby. Lastly, all persons seised of 
an estate of fee-simple in right of their churches, which extends not to parsons 
and vicars, may, without the concurrence of any other person, bind their suc¬ 
cessors. But then there must many requisites be observed, which the statute 
specifies, otherwise such leases are not binding. (qA 1. The lease must be by 
indenture; and not by deed-poll, or by parol. 2. It must begin from the mak¬ 
ing, or day of the making, and not at any greater distance of time. 3. If there 
be any old lease in being, it must be first absolutely surrendered, or be within a 
year of expiring. 4. It must be either for twenty-one years, or three lives, and 
not for both. 5. It must not exceed the term of three lives, or twenty-one 
years, but may be for a shorter term. 6. It must be of corporeal heredita¬ 
ments, and not of such thiugs as lie merely in grant; for no rent can be re¬ 
served thereout by the common law, as the lessor cannot resort to them to 
distrein. (q) 7. It must be of *lands and tenements most commonly 9 . 

letten for twenty years past; so that if they had been let for above L 3 

<») Bpelm. Gloss. 290. (o) Co. Litt. 44. (p) Co. Litt. 44. 

(g> But now by the statute 6 Geo. Ill. c. 17, ft lease of tithes or other Incorporeal hereditaments, alone 
may be granted by any bishop or any such ecclesiastical or eleemosynary corporation, and the successor 
chall be entitled to recover the rent by an action of debt; which (in case of a freehold lease) be could 
not have brought at the common law. 
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half the time (or eleven years out of the twenty) either for life, for years, at 
will, or by copy of court roll, it is sufficient. 8. The most usual and custom¬ 
ary feorm or rent, for twenty years past, must be reserved yearly on such 
lease. 9. Such leases must not be made without impeachment of waste. 
These are the guards, imposed by the statute (which was avowedly made for 
the security of farmers and the consequent improvement of tillage) to prevent 
unreasonable abuses, in prejudice of the issue, the wife, or the successor, of the 
reasonable indulgence here given. 

Next follows, in order of time, the disabling or restraining statute, 1 Eliz. c. 
19 (made entirely for the benefit of the successor), which enacts, that all grants 
by archbishops and bishops (which include even those confirmed by the dean 
and chapter; the which, however long or unreasonable, were good at common 
law), other than for the term of one and twenty years, or three lives from the 
making, or the dean and chapter, are held to be within the exception of this 
statute, and therefore valid; provided they do not exceed (together with the 
lease in being) the term permitted by the act. (r) But by a saving expressly 
made, this statute of 1 Eliz. did not extend to grants made by any bishop to 
the crown; by which means Queen Elizabeth procured many fair possessions 
to be made over to her by the prelates, either for her own use, or with intent 
to be granted out again to her favorites, whom she thus gratified without any 
expense to herself. To prevent which (s) for the future, the statute 1 Jac. I, 
c. 3, extends the prohibition to grants and leases made to the king, as well as 
to any of his subjects. 

Next comes the statute 13 Eliz. c. 10, explained and enforced by the statutes 
14 Eliz. c. 11 and 14, 18 Eliz. c. 11, and 43 Eliz. c. 29; which extend therestric- 
r* ti° ns laid by *the last-mentioned statute on bishops, to certain other 
L * inferior corporations, both sole and aggregate. From laying all which 
together we may collect, that all colleges, cathedrals, and other ecclesiastical 
or eleemosynary corporations, and all parsons and vicars, are restrained from 
making any leases of their lands, unless under the following regulations: 1. 
They must not exceed twenty-one years, or three lives, from the making. 2. 
The accustomed rent, or more, must be yearly reserved thereon. 3. Houses 
in corporations, or market towns, may be let for forty years, provided they be 
not the mansion-houses of the lessors, nor have above ten acres of ground be¬ 
longing to them; and provided the lessee be bound to keep them in repair^ 
and they may also be aliened in fee-simple for lands of equal value in recom¬ 
pense. 4. Where there is an old lease in being, no concurrent lease shall be 
made, unless where the old one will expire within three years. 5. No lease 
(by the equity of the statute) shall be made without impeachment of waste. 
(2) 6. All bonds and covenants tending to frustrate the provisions of the 

statutes of 13 and 18 Eliz. shall be void. 

Concerning these restrictive statutes there are two observations to be made; 
first that they do not by any construction enable any persons to make such 
leases as they were by common law disabled to make. Therefore a parson, or 
vicar, though he is restrained from making longer leases than for twenty-one 
years or three lives, even with the consent of patron and ordinary, yet is not 
enabled to make any lease at all, so as to bind his successor, without obtaining 
such consent, (tt) Secondly, that though leases contrary to these acts are 
declared void, yet they are good against the lessor during his life, if lie be a sole 
corporation; and are also good against an aggregate corporation so long as the 
head of it lives, who is presumed to be the most concerned in interest. For the 
act was intended for the benefit of the successor only; and no man shall make 
an advantage of his own wrong, (w?) 

r4c *Tliere is yet another restriction with regard to college leases, by stat- 

L J ute 18 Eliz. c. 6 , with directs, that one-third of the old rent, then paid, 
should for the future be reserved in wheat or malt, reserving a quarter of wheat 

(r) Co. Litt. 45. (•) 11 Rep. 71. (t) Co. Litt. 45. («) Co. Litt. 44. (to) Ibid, 45. 
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for each 05. 8<i, or ft quarter of malt for every 55.; or that the lessees should 
pay for the same according to the price that wheat and malt should be sold 
for, in the market next adjoining to the respective colleges on the market day 
before the rent becomes due. This is said (x) to have been an invention of 
Lord Treasurer Burleigh, and Sir Thomas Smith, then principal secretary of 
state; who, observing how greatly the value of money had sunk, and the prioe 
of all provisions risen, by the quantity of bullion imported from the new-found 
Indies (which effects were likely to increase to a greater degree), devised this 
method for upholding the revenues of colleges. Their foresight and penetra¬ 
tion has in this respect been very apparent: for, though the rent so reserved in 
corn was at first but one-third of the old rent, or half what was still reserved 
in money, yet now the proportion is nearly inverted: and the money arising 
from corn rents is, communibus annis , almost double to the rents reserved in 
money. 

The leases of beneficed clergymen are farther restrained, in case of their 
non-residence, by statutes 13 Eliz. o. 20, 14 Eliz. c. 11, 18 Eliz. c. 11, and 43 
Eliz. c. 9, which direct, that if any beneficed clergyman be absent from his 
cure above fourscore days in any one year, he shall not only forfeit one year’s 
profit of his benefice, to be distributed among the poor of the parish; but that 
all leases made by him, of the profits of such benefice, and all covenants and 
agreements of like nature, shall cease and be void: except in the case of lic¬ 
ensed pluralists, who are allowed to demise the living, on which they are non¬ 
resident, to their curates only; provided such curates do not absent themselves 
above *forty days in anyone year. And thus much for leases with 
their several enlargements and restrictions, (y) (14) *- -* 

5. An exchange is a mutual grant of equal interests, the one in consideration 
of the other. The word “ exchange,” is so individually requisite and appro¬ 
priated by law to this case, that it cannot be supplied by any other word, or 
expressed by any circumlocution, (z) The estates exchanged must be equal in 
quantity; (a) not of value , for that is immaterial, but of interest / as fee-sim¬ 
ple for fee-simple, a lease for twenty years for a lease for twenty years, and 
the like. And the exchange may be of things that lie either in grant or in 
livery. (6) But no livery of seisin, even in exchanges of freehold, is necessary 
to perfect the conveyance: (c) for each party stands in the place of the other 
and occupies his right, and each of them hath already had corporal possession 
of his own land. But entry must be made on both sides; for, if either party 
die before entry, the exchange is void, for want of sufficient notoriety, (a) (15) 
And so also, if two parsons, by consent of patron and ordinary, exchange their 
preferments; and the one is presented, instituted and inducted, and the other is 
presented, and instituted, but dies before induction; the former shall not keep 
nis new benefice, because the exchange was not completed, and therefore he 
shall return back to his own. (e) For if, after an exchange of lands or other 
hereditaments, either party be evicted of those which were taken by him in 
exchange, through defect of the other’s title; he shall return back to the pos¬ 
session of his own, by virtue of the implied warranty contained in all ex¬ 
changes. (/) (16) 

(x) Strype's Annals of Eliz. 

(y) For the other learning: relating to leases,which is very curious and diffusive, I must refer the student 
to ? Bac. Abridg. 295 (title, leases and terms for years),, where the subject ia treated lu a perspicuous and 
masterly manner; being supposed to be extracted from a manuscript of Sir Geoffrey Gilbert. 

(z) Co. Litt. 50, 51. (a) Lltt. gg 64, 65. (6) Co. Litt. 51. 

(c) Litt g 62. (d) Co. Latt. 50. ( e ) Perk. § 288. (/) Page 300. 


(14) Since these Commentaries were written, great changes have been made in the statute 
law of England concerning the several subjects here referred to, but the changes are not im¬ 
portant to the American student. 

(15) But this would not be so if exchange were made by lease and release, in which cast 
the statute would execute the possession instantly upon the execution of the deeds. Neither 
hvould entry be essential if deeds of bargain and sale were employed. 

(16) By statute 8 and 9 Vic., c. 106, an exchange of any hereditaments, made by deet 
executed after the first day of October, 1845, shall not imply any condition of law. 
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0. A partition is when two or more joint-tenants, coparceners, or tenants in 
r* 324 l common > agree to divide the *lands so held among them in severalty, 
L _ J each taking a distinct part. Here, as in some instances, there is a unity 
of interest, and in all a unity of possession, it is necessary that they all mutu¬ 
ally convey and assure to each other the several estates which they are to take 
and enjoy separately. By the common law, coparceners being compellable to 
make partition, might have made it by parol only; but joint-tenants and ten¬ 
ants in common must have done it by deed: and in both cases the conveyance 
must have been perfected by livery of seisin, (q) And the statutes of 3l’Hen 
VIII, c. 1, and 32 Hen, VIII, c. 32, made no alteration in this point. But the 
statute of frauds, 20 Car. II, c. 2, hath now abolished this distinction, and 
made a deed in all cases necessary. (17) 

These are the several species of primary or original conveyances. Those 
which remain are of the secondary or derivative sort; which presuppose some 
other conveyance precedent, and only serve to enlarge, confirm, alter, restrain, 
restore, or transfer the interest granted by such original conveyance. As 
7. Releases; which are a discharge or a conveyance of a man’s right in 
lands or tenements, to another that hath some former estate in possession. 
The words generally used therein are “remised, released, and forever quit¬ 
claimed. ’’ (A) And these releases may enure either, 1. By way of enlarging 

an estate , or enlarger Vestate: as if there be tenant for life or years, remain¬ 
der to another in fee, and he in remainder releases all his right to the 
particular tenant and his heirs, this gives him the estate in fee. (i) But in 
this case the relessee must be in possession of some estate, for the release 
to work upon; for if there be lessee for years, and before he enters and is 
in his possession, the lessor releases to him all his right in the reversion, 
such release is void for want of possession in the relessee. (A) 2. By way 
of passing an estate , or mitter Vestate: as when one of two coparceners 
r * releaseth all her *right to the other, this passeth the fee-simple of 
L J the whole. (7) And in both these cases there must be a privity of 
estate between the relessor and relessee; (m) that is, one of their estates* 
must be so related to the other, as to make but one of the same estate in 
law. 3. By way of passing a right or mitter le droit : as if a man be dis¬ 
seised, and releaseth to his disseisor all his right, hereby the disseisor acquires 
a new right, which changes the quality of his estate, and renders that lawful 
which before was tortious or wrongful, (n) 4. By way of extinguishment: aa 
if my tenant for life makes a lease to A for life, remainder to B and his heirs, 
and I release to A; this extinguishes my right to the reversion, and shall 
enure to the advantage of B’s remainder as well as of A’s particular estate. 
(<?) 5. By way of entry and feoffment: as if there be two joint disseisors, 
and the disseisee releases to one of them, he shall be sole seised, and 
shall keep out his former companion; which is the same in effect as if the dis¬ 
seisee had entered, and thereby put an end to the disseisin, and afterwards 
had enfeoffed one of the disseisors in fee. ( p ) And hereupon we may observe, 
that when a man has in himself the possession of lands, he must at the com- 


) Litt. § 250. Co. Litt. 169. (h) Litt. $ 445. (t) I bid. § 405. 

) Co. Litt. 273. (to) Ibid. 272, 275. (n) Litt. § 400. (o) I bid. § 470. 


(k) Ibid. § 459. 

(p) Co. Litt. 278. 


The general enclosure act of 8 and 9 Vic., c. 118, contains provisions under which 
exchanges of lands may be effected under the order of the enclosure commissioners, on the 
application in writing of the persons interested, and the land on each side taken in exchange 
remains and enures to the same uses, trusts, intents and purposes, and is subject to the 
same charges as the land given in exchange. And the order of exchange is not to be 
impeached by reason of any infirmity of estate of the persons on whose application it shall 

t6 (17) ft See also, statute 8 and 9 Vic., c. 106. Partition may also be made under the general 
enclosure act of 8 and 9 Vic., c. 118, in the same manner as exchanges. In the United State* 
It la commonly made by mutual deed of quit-claim and release. 
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mon law convey the freehold by feoffment and livery; which makes a notoriety 
in the country: but if a man has only aright or a future interest, he may oon- 
rev that right or interest by a mere release to him that is in possession of 
the land: for the occupancy of the relessee is a matter of sufficient notoriety 
already. 

8 . A confirmation is of a nature nearly allied to a release. Sir Edward 

Coke defines it ( 7 ) to be a conveyance of an estate or right in esse , whereby a 
voidable (IS) estate is made sure and unavoidable, or whereby a particular estate 
is increased: and the words of making it are these, “have given, granted, rati¬ 
fied, approved and confirmed.” (r) An instance of the first branch of the de¬ 
finition is, if tenant for life leaseth for forty years, and dieth during that 
term: here the lease for years is voidable by him in reversion; yet if he 
*hath confirmed the estate of the lessee for years, before the death of r* 
tenant for life, it is no longer voidable but sure. ( s ) The latter branch, ** -* 

or that which tends to the increase of a particular estate, is the same in all 
respects with that species of release, which operates by way of enlargement. 

9 . A surrender, sursumredditio , or rendering up, is of a nature directly op¬ 
posite to a release; for, as that operates by the greater estate descending 
upon the less, a surrrender is the falling of a less estate into a greater. It is 
defined, (*) a yielding up of an estate for life or years to him that hath the 
immediate reversion or remainder, wherein the particular estate may merge 
or drown, by mutual agreement between them. It is done by these words, 
“hath surrendered, granted, and yielded up.” (19) The surrenderor must be in 
possession; (w) and the surrenderee must have a higher estate, in which the 
estate surrendered may merge; therefore tenant for life cannot surrender to 
him in remainder for years, (w) In a surrender there is no occasion for livery 
•f seisin; (x) for there is a privity of estate between the surrenderor and the 
surrenderee; the one’s particular estate and the other’s remainder are one and 
the same estate: and livery having been once made at the creation of it, 
there is no necessity for having it afterwards. And, for the same reason, no 
Every is required on a release or confirmation in fee to tenant for years or at 
will, though a freehold thereby passes: since the reversion of the relessor, or 
eonfirmor, and the particular estate of the relessee, or confirmee, are one and 
the same estate: and where there is already a possession, derived from such a 
privity of estate, any farther delivery of possession would be vain and 
nugatory, (y) 

10 . An assignment is properly a transfer, or making over to another, of the 

right one has in any estate; but it is usually applied to an estate for life or 
years. And it differs from a lease only in this: that by a lease one r* 
grants an interest less *than his own, reserving to himself a reversion; L -* 


(a) 1 last. 295. 
(u)Ibid. 338. 


(r) Litt. K 515,531. (a) Ibid. 510. (t) Co. Utt. 887. 

(to) Perk. $ 589 ( x) Co. Lltt. 50. (y) Litt. f 400. 


(18) That a void deed cannot be confirmed, but a voidable deed may be, see Chess v. 
Ches9, 1 Pen. & Watts, 32; S. C., 21 Am. Dec., 350. Compare Jourdan v. Jourdan, 9 8. & 
R, 268; S. C., 11 Am. Dec., 724. 

(19) The surrender here described is one by deed, but there may be a surrender in law 
without any deed. As where the lessee, before the expiration of his term, delivered up 
possession to the lessor who leased the premises to another. Randall v. Rich, 11 Mass., 
494; Hesaeltime v. Seavey, 16 Me., 212; Dodd v. Acklom, 6 M. & G., 673. So if, without 
are-letting, the landlord accepts possession of the premises. Elliott v. Aiken, 45 N. H., 
80; Matthews v. Tobener, 39 Mo., 115. So where the lessee gave to the lessor a lease of the 
same premises, in terms like his own, it was held a surrender, and that the term wa 9 
merged. Shepard v. Spalding, 4 Met., 416. And the same has been held where the tenant 
left the premises on a notice from the landlord to quit for non-payment of rent, and the 
latter went into possession. Patchin v. Dickerman, 31 Vt., 666; and see 1 Washb. Real 
Prop., 350, et seq. Surrenders in England, when in writing, are now by statute 8 and 9 Vic. 
4. 106, required to be by deed. And by statute8 and 9 Vic., c. 112, when the purpose for 
which a term for years has been created is satisfied, the term itself ceases to exist, 
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in assignments he parts with the whole property, and the assignee stands to 
all intents and purposes in the place of the assignor. (20) 

11. A defeazance is a collateral deed, made at the same time with a feoff¬ 
ment or other conveyance, containing certain conditions, upon the perform¬ 
ance of which the estate then created may be defeated (z) or totally undone. 
And in this manner mortgages were in former times usually made; the mort¬ 
gagor enfeoffing the mortgagee, and he at the same time executing a deed of 
defeazance, whereby the feoffment was rendered void on repayment of the 
money borrowed at a certain day. And this, when executed at the same time 
with the original feoffment, was considered as part of it by the ancient lawj 
(a) and therefore only indulged: no subsequent secret revocation of a solemn 
conveyance, executed by livery of seisin, being allowed in those days of sim¬ 
plicity and truth; though, when uses were afterwards introduced, a revocation 
of such uses was permitted by the courts of equity. But things that were 
merely executory, or to be completed by matter subsequent, (as rents, of 
which no seisin could be had till the time of payment;) and so also annuities, 
conditions, warranties, and the like, were always liable to be recalled by de¬ 
feazances, made subsequent to the time of their creation. ( b ) 

II. There yet remain to be .spoken of some few conveyances, which have 
their force and operation by virtue of the statute of uses. 

Uses and trusts are in their original of a nature very similar, or rather ex¬ 
actly the same: answering more to the fidei commissum than the usus fructus 
of the civil law; which latter was the temporary right of using a thing, with¬ 
out having the ultimate property, or full dominion of the substance, (c)—But 
the fidei commissum , which usually was created by will, was the disposal of 
F* an inheritance to one, in confidence that he *should convey it or dispose 
L -* of the profits at the will of another. And it was the business of a 
particular magistrate, the praetor fidei commissarius , instituted by Augustus, 
to enforce the observance of this confidence, (d) So that the right thereby 
given was looked upon as a vested right, and entitled to a remedy from a 
court of justice: which occasioned that known division of rights by the Roman 
law into jus legitimum , a legal right, which was remedied by the ordinary 
course of law; jus fiduciarium , a right in trust, for which there was a remedy 
in conscience; and jus precarium , a right in courtesy, for which the remedy 
was only by entreaty or request. ( e) In our law, a use might be ranked under 
the rights of the second kind; being a confidence reposed in another who was 
tenant of the land, or terre-tenant , that he should dispose of the land accord- 
ding to the intentions of cestuy que use , or him to whose use it was granted, 
and suffer him to take the profits. (/) As, if a feoffment was made to A and 
his heirs, to the use of (or in trust for) B and his heirs; here at the common 
law A, the terre-tenant , had the legal property and possession of the land, but 
B, the cestuy que use } was in conscience and equity to have the profits and dis¬ 
posal of it. 

This notion was transplanted into England from the civil law, about the 
close of the reign of Edward III, {g) by means of the foreign ecclesiastics; 
who introduced it to evade the statutes of mortmain, by obtaining grants of 
lands, not to their religious houses directly, but to the use of the religious 
houses: (^) which the clerical chancellors of those times held to be fidei-com- 
missa , and binding in conscience; and therefore assumed the jurisdiction 
which Augustus had vested in his prcetor , of compelling the execution of 

(*) From the French verb defair e , infectum reddere. 

(a) Co. Litt. 236. ( 6 ) Ibid. 237. (c) Ff. 7.1. X. <<*)*«*• 2 tit. 23. 

(e) Ff. 43, 26, 1 . Bacon on Uses, 8vo. 306. (/) Plowd. 352. 

( g) S'tat. 50 Edw. m, c. 6 . 1 Ric. II, a 9. 1 Rep. 139. (M See page 271. 


(20) As to the difference between an assignment and a sub-letting, see in general, 1 Washto. 
Beal Prop. 833, et seq. A covenant against an assignment is not broken by a sub-letting, 
and e converso. Parker v. Copland, 4 Mich., 660; Lynde v. Hough, 27 Barb., 416. 
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such trusts in the court of chancery. And, as it was most easy to obtain such 
grants from dying persons, a maxim was established, that though by law the 
lands themselves were not devisable, yet if a testator had enfeoffed another to 
his own use, and so was ^possessed of the use only, such use was de- pnortQi 
visable by will. But we have seen (i) how this evasion was crushed ^ ■ 

in its infancy, by statute 15 Ric. II, o. 6, with respect to religious houses. 

Yet, the idea being once introduced, however fraudulently, it afterwards 
oontinued to be often innocently, and sometimes very laudably, applied to a 
number of oivil purposes: particularly as it removed the restraint of aliena¬ 
tions by will, ana permitted the owner of lands in his lifetime to make various 
designations of their profits, as prudence, or justice, or family convenience, 
might from time to time require. Till at length, during our long wars in 
France, and the subsequent civil commotions between the houses of York and 
Lancaster, uses grew almost universal; through the desire that men had (when 
their lives were continually in hazard) of providing for their children by will, 
and securing their estates from forfeitures; when each of the contending par¬ 
ties, as they became uppermost, alternately attainted the other. Wherefore, 
about the reign of Edw. IV, (before whose time, Lord Bacon remarks, (k) 
there are not six cases to be found relating to the doctrine of uses), the oourts 
of equity began to reduce them to something of a regular system. 

Originally it was held that the chancery could give no relief, but against 
the very person himself intrusted for cestuy queuse , and not against his heir or 
alienee. This was altered in the reign of Henry VI, with respect to the heir; (l) 
and afterwards the same rule, by a parity of reason, was extended to such 
alienees as had purchased either without a valuable consideration, or with an 
express notice of the use. (m) But a purchaser for a valuable consideration 
without notice, might hold the land discharged of any trust or confidence. 
And also it was held, that neither the king nor queen, on account of their dig¬ 
nity royal, (n) nor any corporation ^aggregate, on account of its lim- i*qq 0 i 
ited capacity, (o) could be seised to any use but their own; that is, * 

they might hold the lands, but were not compellable to execute the trust. 
And, if the feoffee to uses died without heir, or committed a forfeiture, or mar¬ 
ried, neither the lord who entered for his escheat or forfeiture, nor the husband 
who retained the possession as tenant by the curtesy, nor the wife to whom 
dower was assigned, were liable to perform the use: (p) because they were not 
parties to the trust, but came in by act of law; though doubtless their title in 
reason was no better than that of the heir. 

On the other hand, the use itself, or interest of cestuy que use y was learnedly 
refined upon with many elaborate distinctions. And, 1. It was held that noth¬ 
ing could be granted to a use, whereof the use is inseparable from the posses¬ 
sion; as annuities, ways, commons, and authorities, quae ipso usu consumuntur: 
{#) or whereof the seisin could not be instantly given, (r) 2. A use could not 

be raised without a sufficient consideration. For where a man makes a feoff¬ 
ment to another, without any consideration, equity presumes that he meant it 
to the use of himself, (s) unless he expressly declares it to be to the use of an¬ 
other, and then nothing shall be presumed contrary to his own expressions. ( t) 
But if either a good or valuable consideration appears, equity will immediately 
raise a use correspondent to such consideration, (u) 3. Uses were descendible 

according to the rules of the common law, in the case of inheritances in pos¬ 
session; (to) for in this and many other respects cequitas sequitur legem y and 
cannot establish a different rule of property from that which the law has 
established. 4. Uses might be assigned by secret deeds between the parties, 
(x) or be devised by last will and testament; (y) for, as the legal estate in the 


(0 Pa*e 272. (k) On Usea, 818. (0 Keilw. 42. Year-book, 22 Edw. IV, 8. 

On) Ibid. 46. Bacon on usee, 312. (n) Bro. Abr. tit. Feoffm. al uses, 81. Bacon of usea, 848, SIT. 

to) Bro. Abr. tit. Feoffm. al uses, 40. Bacon, 847. (p) 1 Rep. 122. ( a ) 1 Jon. 127. 

if) Cro. Ella. 401. («) See page 296. (f) 1 And. 87. (u) Moor. 684. 

$o) t BolL Abr. 780. (*) Bacon on Uses, 812. (j/j Ibid. 808. 
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soil was not transferred by these transactions, no livery of seisin was necessary; 
r*33ll * an< \> as i n tention of the parties was the leading principle in this 
L J species of property, any instrument declaring that intention was al¬ 
lowed to be binding in equity. But cestuy que use could not at common law 
aliene the legal interest of the lands, without the concurrence of his feoffee; ( 2 ) 
to whom he was accounted by law to be only tenant at sufferance, (a) * 5. 
Uses were not liable to any of the feudal burthens; and particularly did not 
escheat for felony or other defect of blood; for escheats, &c., are the conse¬ 
quence of tenure, and uses are held of nobody: but the land itself was liable to 
escheat, whenever the blood of feoffee to uses was extinguished by crime or by 
defect; and the lord (as was before observed) might hold it discharged of the 
use. (6) 6. No wife could be endowed, or husband have his curtesy, of a use: 

( 0 ) for no trust was declared for their benefit, at the original grant of the estate. 
And therefore it became customary, when most estates were put in use, to set¬ 
tle before marriage some joint estate to the use of the husband and wife for 
their lives; which was the original of modern jointures, (d) 7. A use could 

not be extended by writ of elegit , or other legal process, for the debts of cestuy 
que use . (e) For, being merely a creature of equity, the common law, which 
looked no farther than to the person actually seised of the land, could award 
no process against it. 

It is impracticable, upon our present plan, to pursue the doctrine of uses 
through all the refinements and niceties which the ingenuity of the times 
(abounding in subtile disquisitions) deduced from this child of the imagina¬ 
tion; when once a departure was permitted from the plain, simple rules of 
property established by the ancient law. These principal outlines will be fully 
sufficient to show the ground of Lord Bacon’s complaint, (/) that this course 
of proceeding “was turned to deceive many of their just and reasonable 
rights.—A man, that had cause to sue for land, knew not against whom to 
r* -1 *bring his action or who was the owner of it. The wife was defrauded 
L J of her thirds; the husband of his curtesy; the lord of his wardship, re¬ 
lief, heriot, and escheat; the creditor of his extent for debt; and the poor ten¬ 
ant of his lease.” To remedy these inconveniences abundance of statutes were 
provided, which made the lands liable to be extended by the creditors of cestuy 
que use , ( g) allowed actions for the freehold to be brought against him if in 
the actual pernancy or enjoyment of the profits; (A) made him liable to actions 
of waste {i) established his conveyances and leases made without the concur¬ 
rence of his feoffees; (fc) and gave the lord the wardship of his heir, with cer¬ 
tain other feudal perquisites. (£) 

These provisions all tended to consider cestuy que use as the real owner of 
the estate; and at length that idea was carried into full effect by the statute 
27 Hen. VIII, c. 10. which is usually called the statute of uses , or, in convey¬ 
ances and pleadings, the statute for transferring uses into possession . The 
hint seems to have been derived from what was done at the accession of King 
Richard III; who, having, when duke of Gloucester, been frequently made a 
feoffee to uses, would upon the assumption of the crown (as the law was then 
understood) have been entitled to hold the lands discharged of the use. But 
to obviate so notorious an injustice, an act of parliament was immediately 
passed, (m) which ordained, that where be had been so enfeoffed jointly with 
other persons, the land should vest in the other feoffees, as if he had never 
been named; and that, where he stood solely enfeoffed, the estate should itself 
vest in cestuy que use in like manner as he had the use. And so the statute of 
Henry VIII, after reciting the various inconveniences before-mentioned, and 
many others, enacts, that “when any person shall be seised of lands, <fcc., to 

Stat 1 Rich. HI. c. 1. (a) Bro. Abr. ibid. 23. (b) Jenk. 190 (c) 4Rep. 1. 2 And. 76. 

\ See page 137. (e) Bro. Abr. tit executions, 90. (/) Use of the law, 153. 

r> Stat. 50, Edw. HI. o. 6. 2 Ric. II, Bess. 2, c. 8. 19 Hen. VII, c. 15. 
i) Stat. 1 Ric. ILc. 9. 4 Hen. IV, c. 7, c. IB. 11 Hen. VI, c. 3. 1 Hen. VII, c. 1. 
i Stat. 11, HenTvI, o. B. (fc) Stat. 1 Ric. m, c. 1. 

i Stat 4 Hen. VO, c. 17. 19 Hen. VIL o. IB. (m) 1 Ric. m, c, 5. 
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the use, confidence, or trust of any other person or body ^politic, the r* , 
person or corporation entitled to the use in fee-simple, fee-tail, for life, ■* 

or years, or otherwise, shall from thenceforth stand and be seised or possessed 
of the land, <fce., of and in the like estates as they have in the use, trust, or 
confidence; and that the estate of the person so seised to uses shall be deemed 
to be in him or them that have the use, in such quality, manner, form, and 
condition, as they had before in the use.” The statute thus executes the use, 
as our lawyers term it; that is, it conveys the possession to the use, and trans¬ 
fers the use into possession; thereby making cestuy qne use complete owner of 
the lands and tenements, as well at law as in equity. 

The statute having thus not abolished the conveyance to uses, but only anni¬ 
hilated the intervening estate of the foeffee, and turned the interest of cestuy 
que use into a legal instead of an equitable ownership; the courts of common 
law began to take cognizance of uses, instead of sending the party to seek his 
relief in chancery. And, considering them now as merely a mode of convey¬ 
ance, very many of the rules before established in equity were adopted with 
improvements by the judges of the common law. The same persons only were 
held capable of being seised to a use, the same considerations were necessary 
for raising it, and it could only be raised of the same hereditaments as form¬ 
erly. But as the statute, the instant it was raised, converted it into an actual 
possession of the land, a great number of the incidents, that formerly attended 
it in its fiduciary state, were now at an end. The land could not escheat or be 
forfeited by the act or defect of the feoffee, nor be aliened to any purchaser 
discharged of the use, nor be liable to dower or curtesy on account of the 
seisin of such feofee; because the legal estate never rests in him for a moment, 
but is instantaneously transferred to cestuy que use as soon as the use is 
declared. And, as the use and the land were now convertible terms, they 
became liable to dower, curtesy, and escheat, in consequence of the seisin of 
cestuy qucuse f who was now become the terre-tenant also; and they likewise 
were no longer devisable by will. 

*The various necessities of mankind induced also the judges very r*o 3 ji 
soon to depart from the rigour and simplicity of the rules of the com- *• * 

mon law, and to allow a more minute and complex construction upon convey¬ 
ance to uses than upon others. Hence it was adjudged that the use need not 
always be executed the instant the conveyance is made: but, if it cannot tako 
effect at that time, the operation of the statute may wait till the use shall arise 
upon some future contingency, to happen within a reasonable period of time; 
and in the meanwhile the ancient use shall remain in the original grantor: as, 
when lands are conveyed to the use of A and B, after a marriage shall be had 
between them,(n) or to the use of A and his heirs till B shall pay him a sum of 
money, and then to the use of B and his heirs.(o) Which doctrine, when devises 
by will were again introduced, and considered as equivalent in point of con¬ 
struction to declaration of uses, was also adopted in favour of executory devises. 
(/>) But herein these, which are called contingent or springing uses, differ from 
an executory devise ; in that there must be a person seised to such uses at the 
time when the contingency happens, else they can never be executed by the 
statute ; and therefore if the estate of the feoffee to such use be destroyed by 
alienation or otherwise, before the contingency arises, the use is destroyed for¬ 
ever ; {q) (21) whereas by an executory devise the freehold itself is transferred 
to the future devisee. And, in both these cases, a fee may be limited to take 
effect after a fee ; (r) because, though that was forbidden by the common law 
in favour of the lord’s escheat, yet when the legal estate was not extended 


4n)2Roll. Abr. 791. Cro. Elbe. 493. 
(q) 1 Rep. 134, 188. Cro. Eiiz. 439. 


(o) Bro. Abr. tit. Feoff m. al use*. 80. 
(r) Pollexf. 78. 10 Mod. 423. 


( p ) See page 178. 


(21) By statute 23 and 24 Vic., c. 38, s. 7, it is provided that a future contingent or 
executory use shall take effect, without any continued existence of a seisin to uses. 
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beyond one fee-simple, such subsequent uses (after a use in fee) were before 
the statute permitted to be limited in equity ; and then the statute executed 
the legal estate in the same manner as the use before subsisted. It was also 
held, that a use, though executed, may change from one to another by circum- 
r *0351 stances, ex post facto; ( 5 ) as, if A makes a feoffment *to the use of 
L ■* his intended wife and her eldest son for their lives; upon the marriage 
the wife takes the whole use in severalty ; and upon the birth of a son, the 
use is executed jointly in them both. (f) This is sometimes called a secondary , 
sometimes a shifting use. And, whenever the use limited by the deed expires, 
or cannot vest, it returns back to him who raised it, after such expiration, or 
during such impossibility, and is styled a resulting use. As, if a man makes a 
feoffment to the use of his intended wife for life, with remainder to the use 
of her first-born son in tail; here, till he marries, the use results back to him¬ 
self ; after marriage, it is executed in the wife for life: and if she dies without 
issue, the whole results back to him in fee (u). It was likewise held, that the 
uses originally declared may be revoked at any future time, and new uses be 
declared of the land, provided the grantor reserved to himself such a power 
at the creation of the estate ; whereas the utmost that the common law would 
allow, was a deed of defeazance coeval with the grant itself, and therefore 
esteemed a part of it, upon events specially mentioned, (zo) And, in case of 
such a revocation, the old uses were held instantly to cease, and the new ones 
to become executed in their stead, (x) And this was permitted, partly to 
indulge the convenience, and partly the caprice of mankind ; who (as Lord 
Bacon observes) (y) have always affected to have the disposition of their 
property revocable in their own time, and irrevocable ever afterwards. 

By this equitable train of decisions in the courts of law, the power of the 
court of chancery over landed property was greatly curtailed and diminished. 
But one or two technical scruples, which the judges found it hard to get 
over, restored it with tenfold increase. They held, in the first place, that “no 
use could be limited on a use;” (z) and that when a man bargains and sells his 
land for money, which raises a use by implication to the bargainee, the limita- 
^ on a ^ art ^ er use to another person is repugnant, and therefore 
*- void (a) And therefore on a feoffment to A and his heirs, to the use 

of B and' his heirs, in trust for C and his heirs, they held that the statute 
executed only the first use, and that the second was a mere nullity : not 
adverting, that the instant the first use was executed in B, he became seised 
to the use of C, which second use the statute might as well be permitted to 
execute as it did the first; and so the legal estate might be instantaneously 
transmitted down through a hundred uses upon uses, till finally executed in the 
last cestuy qwe use. Again; as the statute mentions only such persons as were 
seised to the use of others, this was held not to extend to terms of years or 
other chattel interests, whereof the termor is not seised\ but only possessed / 
(^) and therefore, if a term of one thousand years be limited to A, to the use 
of (or in trust for) B, the statute does not execute this use, but leaves it as at 
common law (c). And lastly (by more modern resolutions), where lands are 
given to one and his heirs, in trust to receive and pay over the profits to 
another, this use is not executed by the statute ; for the land must remain in 
the trustee to enable him to perform the trust. ( d) 

Of the two more ancient distinctions the courts of equity quickly availed 
themselves. In the first case it was evident, that B was never intended by the 
parties to have any beneficial interest; and, in the second, the cestuy que use 
of the term was expressly driven into the court of chancery to seek his rem¬ 
edy: and therefore the court determined, that though, these were not uses 
which the statute could execute, yet still they were trusts in equity, which in 


(а) Bro. Abr. tit. Feoffm. al uses. 80. (I) Bacon on Uses, 851. 

(to) See page 827. (x) Co. Utt . 287. (y) On Uses, 816. 

(e) Dyer, 165. (a; 1 And. 87. 186. 

(б) Bacon, law of Uses, 335. Jenk. 244. (o) Poph. 66. Dyer, 869. 
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(<|) 1 Eq. C&s. Abr. 883, 884. 
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conscience ought to be performed. (<;) To this the reason of mankind assented, 
and the doctrine of uses was revived, under the denomination of trusts• and 
thus, by this strict construction of the courts of law, a statute made upon great 
deliberation, and introduced in the most solemn manner, has had little other 
effeot than to make a slight alteration in the' formal words of a conveyance. 
(/) ( 22 ) 

^However, the courts of equity, in the exercise of this n 6 w jurisdic- r *3371 
tion, have wisely avoided in a great degree those mischiefs which made *- * 

uses intolerable. The statute of frauds, 29 Car. II. c. 3, having required that 
every declaration, assignment or grant of any trusts in lands or hereditaments 
(except such as arise from implication or construction of law), shall be made 
in writing signed by the party, or by his written will: the courts now consider 
a trust-estate (either when expressly declared or resulting by such implication) 
as equivalent to the legal ownership, governed by the same rules of property, 
and liable to every charge in equity, which the other is subject to in law: and 
by a long series of uniform determinations, for now near a century past, with 
some assistance from the legislature, they have raised a new system of rational 
jurisprudence, by which trusts are made to answer in general all the beneficial 
ends of uses, without their inconvenience or frauds. The trustee is considered 
as merely the instrument of conveyance, and can in no shape affect the estate, 
unless by alienation for a valuable consideration to a purchaser without notice; 
(< 7 ) which, as cestuy que use is generally in possession of the land, is a thing 
that can rarely happen. The trust will descend, may be aliened, is liable to 
debts, to executions on judgments, statutes and recognizances (by the express 
provision of the statute of frauds), to forfeiture, to leases, and other incum¬ 
brances, nay even to the curtesy of the husband, as if it was an estate at law. 
It has not yet indeed been subjected to dower, (23) more from a cautious 
adherence to some hasty precedents (A) than from any well-grounded principle. 
It hath also been held not liable to escheat to the lord, in consequence of 
attainder or want of heirs : (i) because the trust could never be intended 
for his benefit. But let us now return to the statute of uses. 

The only service, as was before observed, to which this statute is now con¬ 
signed, is in giving efficacy to certain new and secret species of conveyances; 
introduced in order to render transactions of this sort as private as possible, 
and to save the trouble of making livery of seisin, the only ancient convey¬ 
ance of corporeal freeholds; the security and notoriety of which public in¬ 
vestiture abundantly overpaid the labour of going to the land, or of sending 
an attorney in one’s stead. But this now has given way to 

* 12 . A twelfth species of conveyance, called a covenant to stand 
seised to uses: by which a man, seised of lands, covenants in consider- L 
ation of blood or marriage that he will stand seised of the same to the use of 
his child, wife or kinsman; for life, in tail, or in fee. Here the statute exe¬ 
cutes at once the estate; for the party intended to be benefited, having thus 
acquired the use, is thereby put at once into corporal possession of the land, 
(&) without ever seeing it, by a kind of parliamentary magic. But this con¬ 
veyance can only operate when ms upon such weighty and interesting con¬ 
siderations as those of blood or manage. 

13. A thirteenth species of conveyance, introduced by this statute, is that of 
a bargain and sale of lands; which is a kind of real contract, whereby the 

(e) 1 Hal. P. C. 249. (/) Vaugh. CO. Atk. 691. (g) 2 Freem. 43. 

ih) Chanc. Rep. 264. 2 P. Wms. 640. 

(i) Hard. 494. Burges and Wheat, Hill. 32 Geo. IL In Cano. (k) Bacon, Use of the Law, 161. 


(22) In several of the United States the statute of uses has been adopted as a part of the 
common law, while in others its main features have been re-enacted, but with such modifi¬ 
cations as effectually abolish merely passive trusts, in whatever words they may have been 
created. See 2 Washb., Real Prop., 142, et s eg. 

@3) This was done by Stat., 3 and 4 Wm. rV\, c. 105. 
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bargainor for some pecuniary consideration bargains and sells, that is, con¬ 
tracts to convey, the land to the bargainee, and becomes by such a bargain a 
trustee for, or seised to the use of, the bargainee: and then the statute of uses 
completes the purchase; ( l ) or, as it hath been well expressed, (m) the bargain 
first vests the use, and then the statute vests the possession. But as it wan 
foreseen that conveyances, thus made, would want all those benefits of noto¬ 
riety, which the old common law assurances were calculated to give; to pre¬ 
vent therefore clandestine conveyances of freeholds, it was enacted in the same 
session of parliament, by statute 27 Hen. VIII, c. 16, that such bargains and 
sales should not enure to pass a freehold, unless the same be made by inden¬ 
ture, and enrolled within six months in one of the courts of Westminster hall, 
or with the custos rotulorum of the county. Clandestine bargains and sales of 
chattel interests, or leases for years, were thought not worth regarding, as such 
interests were very precarious, till about six years before; (n) which also occa¬ 
sioned them to be overlooked in framing the statute of uses: and therefore 
such bargains and sales are not directed to be enrolled. But how impossible 
r*339l ^ * 8 to *f° re8ee > an( ^ provide against, all the consequences of innova- 
*- ** tions ! This omission has given rise to 

14. A fourteenth species of conveyance, viz.: by lease and release; first in¬ 
vented by Sergeant Moore, soon after the statute of uses, and now the most 
common of any, and therefore not to be shaken; though very great lawyers 
(as, particularly, Mr. Noy, attorney-general to Charles I), have formerly 
doubted its validity, (o) It is thus contrived. A lease, or rather bargain and 
sale, upon some pecuniary consideration, for one year, made by the tenant of 
the freehold, to the lessee or bargainee. Now this, without any enrolment, 
makes the bargainor stand seised to the use of the bargainee, and vests in the 
bargainee the use of the term for a year; and then the statute immediately 
annexes the possession . He therefore, being thus in possession, is capable of 
receiving a release of the freehold and reversion; which, we have seen before, 
(p) must be made to a tenant in possession: and, accordingly, the next day, a 
release is granted to him. (y) This is held to supply the place of livery of 
seisin: and so a conveyance by lease and release is said to amount to a feoff¬ 
ment. (r) 

15. To these may be added deeds to lead or declare the uses of other more 
direct conveyances, as feoffments, fines, and recoveries; of which we shall 
speak in the next chapter: and 

16. Deeds of revocation ofuses y hinted at in a former page, ($) and founded 
in a previous power, reserved at the raising of the uses, (£) to revoke such as 
were then declared; and to appoint others in their stead, which is incident to 
the power of revocation, (i u ) And this may suffice for a specimen of convey¬ 
ances founded upon the statute of uses, and will finish our observations upon 
such deeds as serve to transfer real property. 

r* ^Before we conclude, it will not be improper to subjoin a few remarks 

L J upon such deeds as are used not to convey , but to charge or incumber, 
lands and to discharge them again: of which nature are, obligations or bonds, 
recognizances , and defeazances upon them both. 

1. An obligation or bond, is a deed ( v ) whereby the obligor obliges himself, 
his heirs, executors, and administrators, to pay a certain sum of money to 
another at a day appointed. If this be all, the bond is called a single one, 
simplex obligato: but there is generally a condition added, that if the obligor 
does some particular act, the obligation shall be void, or else shall remain in 
full force; as payment of rent; performance of covenants in a deed; or repay¬ 
ment of a principal sum of money borrowed of the obligee, with interest, 
which principal sum is usually one-half of the penal sum specified in the bond. 

D Ibid. 150. (m) Cro. Jac. 096. _ „ „ J») See 

o) 2 Mod. 252. (p) Page 824. (q) See Appendix. No. II, §§ 1, 2 

r) Co. Lltt. 270. Cro. Joe. 004. (s) Page 335. (t) See Appendix. No. H, page XL 

lu) Co. Litt. 237. (v) See Appendix. No. m, page xlil. 
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In case this condition is not performed the bond becomes forfeited, or absolute 
at law, and charges the obligor, while living; and after his death the obliga¬ 
tion descends upon his ieir, who (on defect of personal assets) is bound to dis¬ 
charge it, provided he has real assets by descent as a recompense. So that it 
may be called, though not a direct , yet a collateral charge upon the lands. 
How it affects the personal property of the obligor will be more properly con¬ 
sidered hereafter. 

. If the condition of a bond be impossible at the time of making it, or be to 
do a thing contrary to some rule of law that is merely positive, or be uncer¬ 
tain, or insensible, the condition alone is void, and the bond shall stand single, 
and unconditional; for it is the folly of the obligor to enter into such an obli¬ 
gation, from which he can never be released. If it be to do a thing that is 
malum in $e , the obligation itself is void: for the whole is an unlawful con¬ 
tract, and the obligee shall take no advantage from such a transaction. And 
if the condition be possible at the time of making it, and afterwards 
^becomes impossible by the act of God, the act of law, or the act of r*o 4 i i 
the obligee himself, there the penalty of the obligation is saved; for -* 

no prudence or foresight of the obligor could guard against such a contin¬ 
gency. (to) On the forfeiture of a bond, or its becoming single, the whole pen¬ 
alty was formerly recoverable at law: but here the courts of equity interposed, 
ana would not permit a man to take more than in conscience he ought, viz.: 
his principal, interest, and expenses, in case the forfeiture accrued by non-pay¬ 
ment of money borrowed; the damages sustained, upon non-performance 
of covenants; and the like. And the like practice having gained some foot¬ 
ing in the courts of law, (a:) the statute 4 and 5 Ann., c. 16, at length enacted, 
in the same spirit of equity, that, in case of a bond conditioned for the pay¬ 
ment of money, the payment or tender of the principal sum due, with interest 
and costs, even though the bond be forfeited and a suit commenced thereon, 
shall be a full satisfaction and discharge. 

2. A recognizance is an obligation of record, which a man enters into before 

some court of record or magistrate duly authorized, (y) with condition to do 
some particular act; as to appear at the assizes, to keep the peace, to pay a 
debt, or the like. It is in most respects like another bond: the difference being 
chiefly this: that the bond is the creation of a fresh debt or obligation denovo , 
the recognizance is an acknowledgment of a former debt upon record; the form 
whereof is, “ that A. B. doth acknowledge to owe to our lord the king, to 
the plaintiff, to C D or the like, the sum of ten pounds,” with condition to be 
void on performance of the thing stipulated: in which case the king, the 
plaintiff, C D, &c., is called the cognizee, “is cui cognoscitur /” as he that 
enters into the recognizance is called the cognizor, “is qui cognoscit This, 
being either certified to or taken by the officer of some court, is witnessed only 
by the record of that court, and not by the party’s seal: so that it is not in 
strict propriety a deed, though the effects of it are greater than a *com- , 

mon obligation, being allowed a priority in point of payment, and -* 

binding the lands of the cognizor, from the time of enrollment on record, (z) 
There are also other recognizances, of a private kind, in nature of a statute 
staple , by virtue of the statute 23 Hen. VIII, c. 0, which have already been ex¬ 
plained, (a) and shown to be a charge upon real property. 

3. A defeazance on a bond, or recognizance, or judgment recovered, is a 
condition which, when performed, defeats or undoes it, in the same manner as 
a defeazance of an estate before mentioned. It differs only from the common 
condition of a bond, in that the one is always inserted in the deed or bond 
itself, the other is made between the same parties by a separate, and frequently 
a subsequent deed. (£) This, like the oondition of a bond, when performed 
discharges and disincumbers the estate of the obligor. 

r) Co.Litt. 206. (x) 2 Keb. 563, 665. Salk. 596. 597. 8 Mod. 11,60, 101. 

i Bro. Abr. tit. recognizance. 24. ( z) Scat. 29 Car. IL c. 8. See page 16L 

) See pa«e 160 . (6) Co. Lltt. 237. 2 Saund. 47. 
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These are the principal species of deeds or matter in pais, by which estates 
may be either conveyed, or at least affected. Among which the conveyances 
to uses are by much the most frequent of any: though in these there is cer¬ 
tainly one palpable defect, the want of sufficient notoriety; so that purchasers 
or creditors cannot know, with any absolute certainty, what the estate, and the 
title to it, in reality are, upon which they are to lay out or to lend their money. 
In the ancient feudal method of conveyance, (by giving corporal seisin of the 
lands), this notoriety was in some measure answered; but all the advantages 
resulting from thence are now totally defeated by the introduction of death¬ 
bed devises and secret conveyances: and there has never been yet any suffi¬ 
cient guard provided against fraudulent charges and incumbrances; since the 
disuse of the old Saxon custom of transacting all conveyances at the county 
court, and entering a memorial of them in the chartulary or ledger-book of 
some adjacent monastery; (c) and the failure of the general register estab¬ 
lished by King Richard the First, for the starrs and mortgages made to 
[-* 343-1 * J ews in the capitula de Judceis, of which Hoveden has preserved a 
L J copy. How far the establishment of a like general register, for deeds, and 
wills, and other acts affecting real property, would remedy this inconvenience, 
deserves to be well considered. In Scotland every act and event, regarding the 
transmission of property, is regularly entered on record, (d) And some of 
our own provincial divisions, particularly the extended county of York, and 
the populous county of Middlesex, have prevailed with the legislature (e) to 
erect such registers in their several districts. But, however plausible these pro¬ 
visions may appear in theory, it hath been doubted by very competent judges, 
whether more disputes have not arisen in those counties by the inattention and 
omissions of parties, than prevented by the use of registers. (24) 

(c) Hickes Dissertat. Epistolar. 9. (d) Dairy triple on Feudal Property, 262, &o. 

(e) Stat. 2 and 3 Ann, c. 4. 6 Ann, c. 35. 7 Ann. c. 20. 8 Geo. II, c. 6. 


(24) The system of recording conveyances of lands for the purposes of notice is general 
throughout the United States; the statutes of each state prescribing what shall be the form¬ 
alities of execution to entitle the instrument to record, and also what shall be the effect of 
the record, both as to notice and evidence. In general the record is notice only to those 
■who claim title or liens through or under the grantor, acquired subsequently. Ely v. Wil¬ 
cox, 20 Wis., 523; George v. Wood, 9 Allen, 80; Bates v. Norcross, 14 Pick., 231; Crock¬ 
ett v. Maguire, 10 Mo., 34. And a recorded deed by the heir will divest a prior unrecorded 
deed by ancestor. Youngblood v. Yastine, 46 Mo., 239; Powers v. McFarron, 2 Serg. & 
R., 44; Kennedy v. Northrup, 15 Ill., 148; contra , Hill v. Meeker, 24 Conn., 211; Han¬ 
cock v. Beverly Heirs, 6 B. Monr., 531. But though the deed be not recorded, any one 
who has actual notice of its existence is bound by that notice to the same extent as if the 
record had been made. Murphy v. Nathans, 46 Penn. St., 512; In re Leiman’s Estate, 32 
Md., 225; Blanchard v. Tyler, 12 Mich., 339; Wells v. Morrow, 38 Ala., 125; Dixon v. Doe, 
1 S. & M., 70; Rogers v. Jones, 8 N. H., 264; Irvin v. Smith, 17 Ohio, 226; Lillard v. 
Rucker, 9 Yerg., 63; Cosgray v. Core, 2 W. Va., 353. It is a general principle that, 
where one is in the open and visible possession of lands, claiming rights or equities therein, 
his possession is constructive notice to the world of what these rights and equities are. 
One, therefore, who accepts any deed, mortgage, lease or other instrument purporting to 
convey, charge or otherwise affect the lands while they are thus possessed, will take subject 
to the rights or equities claimed, if they actually exist. This may be put on the ground 
either of bad faith towards the party in possession, in accepting instruments that may affect 
his rights without inquiring what they are, or of want of ordinary prudence in neglecting to 
notice a fact so significant as actual possession. Lea v. Polk, &c., Co., 21 How., 493; 
Hughes v. United States, 4 Wall., 232; Norcross v. Widgery, 2 Mass., 506; Farnsworth v. 
Childs, 4 Mass., 037; Chesterman v. Gardner, 5 Johns. CL, 29; Gouveneur v. Lynch, 2 
Paige, 300; Moyer v. Hinman, 13 N. Y. f 180; Williamson v. Brown, 15 N. Y., 354; Lav- 
erty v. Moore, 33 N. Y., 058; Reed v. Gannon, 50 N. Y., 345; Trustees v. Wheeler, 01 
N. Y., 88; Brown v. Yolpening, 04 N. Y., 76; Diehl v. Page, 3 N. J. Eq., 143; Losev v. 
Simpson, 11 N. J. Eq., 246; Havens v. Bliss, 20 N. J. Eq., 363; Garrett v. Lyle, 27 Ala., 
586; Hadduck v. Wilmarth, 5N.H., 181; Patten v. Moore, 32 N. H., 382; Selleck v. Starr, 

5 Vt., 255; Hunt v. Taylor, 22 Vt., 550; Pope v. Henry, 24 Yt., 560; Hackett v. Calender, 
82 Vt., 97; Reeves v. Ayers, 38 Ill., 418; Lumbard v. Abbey, 73 Ill., 177; Franz v. Or¬ 
ton, 75 Ill., 100; Doolittle v. Cook, 75 Ill., 354; Dickey v. Lyon, 19 Iowa, 545; Nelson v. 
/Wade, 21 Iowa, 49; Simmons v. Church, 81 Iowa, 284; Lestrade v. Barth, 19 CaL, 060; 
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CHAPTER XXL 


OF ALIENATION BY MATTER OF RECORD. 


Assu&ancks by matter of record are 6uch as do not entirely depend on the 
act or consent of the parties themselves: but the sanction of a court of record 
is called in to substantiate, preserve, and be a perpetual testimony of the trans¬ 
fer of property from one man to another; or of its establishment, when already 
transferred. Of this nature are, 1. Private acts of parliament. 2. The king’s 
grants. 3. Fines. 4. Common recoveries. 

I. Private acts of parliament are, especially of late years, become a very 
common mode of assurance. For it may sometimes nappen, that by the 
ingenuity of some and the blunders of other practitioners, an estate is most 
grievously entangled by a multitude of contingent remainders, resulting trusts, 
springing uses, executory devises, and the like artificial contrivances (a confu¬ 
sion unknown to the simple conveyances of the common law;) so that it is out of 
the power of either the courts of law or equity to relieve the owner. Or it may 
sometimes happen, that by the strictness or omissions of family settlements, 
the tenant of the estate is abridged of some reasonable power (as letting 
leases, making a jointure for a wife, or the like), which power cannot be given 
him by the ordinary judges either in common law or equity. Or it may 
be necessary, in settling an estate, to secure it against the claims of infants or 
other persons under legal disabilities : who are not bound by any judgments 
or decrees of the ordinary courts of justice. In these, or other cases r+~ . _ 
of *the like kind, the transcendant power of parliament is called in, ^ ' 


Talbert v. Singleton, 42 Cal., 390; Morrisonv. Wilson, 13 Cal., 494; Morrison v. March, 4 
Minn., 422; Scager v. Burns, 4 Minn., 141; Disbrow v. Jones, Harr. Ch., 48; Godfroy v. 
Disbrow, Wal. Ch., 260; Norris v. Showerman, 2 Doug. (Mich.), 16; McKee v. Wilcox, 
11 Mich., 358; Woodward v. Clark, 15 Mich., 104; Atwood v. Bears9, 47 Mich., 72; Kelly 
▼. Stanbury, 13 Ohio, 408; McKenzie v. Perrill, 15 Ohio St., 162; Walking v. Edwards, 
23 Texas, 443; Bull v. Bell, 4 Wis., 54; Fery v. Pfeiffer, 18 Wis., 510; Ely v. Wilcox, 20 
Wis., 523; Wickes v. Lake, 21 Wis., 410, and 25 Wis., 71; Johnson v. Clark, 18 Kan., 157; 
School District v. Taylor, 19 Kan., 287. 

Such possession is, therefore, notice of an unrecorded deed, if the party in possession 
claims under it. Colby v. Kenniston, 4 N. H., 262; Bell v. Twilight, 22 N. H., 500; Bank 
▼. Eastman, 44 N. H., 431; Burt v. Cassety, 12 Ala., 734; Landers v. Bolton, 26 Cal., 893; 
Smith v. Yule, 31 Cal., 180; Rupert v. Mark, 15 Ill., 540; Keys v. Test, 33 Ill., 316; 
Phillips v. Pitts, 78 Ill., 72; Heaton v. Prather, 84 Ill., 330; Baldwin v. Thompson, 15 
Iowa, 504; Simmons v. Church, 31 Iowa, 284; Greer v. Higgins, 20 Kan., 420; Boggs v. An¬ 
derson, 50 Me., 161; Dixon v. Lacoste, 9 Miss., 70; Edmonson v. Orr, 20 Miss., 541; Jones 
▼. Logging, 37 Miss., 546; Perkins v. Swank, 43 Miss., 349; Taylor v. Lowenstein, 50 
Miss., 278: Coleman v. Barklew, 27N. J., 357; Holmes v. Stout. 10 N. J. Eq., 419; Page v. 
Waring, 76 N. Y., 463; Green v. Drinker, 7 W. & S., 440; Jaques v. Weeks, 7 Watts, 261; 
Bailor v. Hertzog, 4 Whart., 259; Berg v. Shipley, 1 Grant (Pa.), 429; Rubles v. Mead, 2 
Vt., 544; Warner v. Fountain, 28 Wis.. 405; Ehle v. Brown, 81 Wis., 405; Stewart v. 
McSweeney, 14 Wis., 468. But possession is not notice of equities as against a man’s own 
conveyance. Williamson v. Brown, 15 N. Y., 354 ; Fassett v. Smith, 23 N. Y., 252; 
Bloomer v. Henderson, 8 Mich., 395; Van Keuren v. Central R. R. Co., 38 N. J., 165; Den¬ 
ton v. White, 26 Wis., 679. That the mere use of a passage-way which is open to every 
body is not notice of a claim of right, see Gorden v. Sizer, 39 Miss., 805. 

The question whether the possession is of such a nature as to charge a party disregarding 
It with notice, is one of fact, to be determined like other questions of fact. See Ponton 
▼. Ballard, 24 Tex., 619; Brown ▼. Volkening, 04 N. Y. ( 76; Mara v. Pierce, 9 Gray, 800; 
Lamb v. Pierce, 113 Mass., 72; Vaughn v. Tracy. 22 Mo., 415, and 25 Mo., 218. 

That a recorded quit-claim deed may take precedence of an unrecorded warranty deed, 
see Pettingill v, Devin, 35 Iowa, 344; Brown v. Coal & Oil Co., 97 Ill., 214; Rowe T. 
Beckett, 30 Ind., 154; Graff v. Middleton, 43 Cal., 84; Burns v. Berry, 42 Mich., 176; Morris 
v. Daniels, 35 Ohio St., 406; Taylor v. Harrison, 47 Tex., 454. Compare Marshall v. 
Roberts, 18 Minn., 405; Rodgers v. Burchard, 34 Tex., 441. 

A deed duly executed and left for record is constructive notice to subsequent purchasers 
Vol. L—67 520 




345 


Alienation by Matter of Record. [Book II. 

to cut the Gordian knot ; and by a particular law, enacted for this very pur¬ 
pose, to unfetter an estate, to give its tenant reasonable powersj or to assure it 
to a purchaser, against the remote or latent claims of infants or disabled per¬ 
sons, by settling a proper equivalent in proportion to the interest so barred. 
This practice was carried to a great length in the year succeeding the restora¬ 
tion ; by setting aside many conveyances alleged to have been made by 
constraint, or in order to screen the estates from being forfeited during the 
usurpation. And at last it proceeded so far that, as the noble historian 
expresses it, (a) every man had raised an equity in his own imagination, that 
he thought was entitled to prevail against any descent, testament, or act of 
law, and to find relief in parliament: which occasioned the king at the close of 
the session to remark, (J) that the good old rules of law are the best security; 
and to wish, that men might not have too much cause to fear, that the settle¬ 
ments which they make of their estates, shall be too easily unsettled when they 
are dead, by the power of parliament. 

Acts of this kind are however at present carried on, in both houses, with 
great deliberation and caution ; particularly in the house of lords they are 
usually referred to two judges to examine and report the facts alleged, and to 
settle all technical forms. Nothing also is done without the consent, expressly 
given of all parties in being and capable of consent, that have the remotest 
interest in the matter: unless such consent shall appear to be perversely and 
without any reason withheld. And, as was before hinted, an equivalent in 
money or other estate is usually settled upon infants, or persons not in esse, or 
not of capacity to act for themselves, who are to be concluded by this act. 
And a general saving is constantly added, at the close of the bill, of the right 
and interest of all persons whatsoever; except those whose consent is so given 
or purchased, and who are therein particularly named: though it hath been 
holden, that even if such saving be omitted, the act shall bind none but the 
parties. ( c ) 

(a) Lord. Ol&r. Contin. 168. (6) Ibid. 168. (c) 8 Co. 188. Oodb. 17L 

■■ ■" 1 ■ ■ * - - « . ■ ^ ■ ™ ■ ■ 

notwithstanding errors in recording it. Merrick v. Wallace, 19 Ill., 486; Mims v. Mims, 
85 Ala.-, 23; Riggs v. Boylan, 4 Biss., 445; Polk v. Cosgrove, 4 Biss., .437. But the follow¬ 
ing cases hold that the record is notice only of what appears on its face, and that a defec¬ 
tive record is not notice, although the deed was a good one. PriDgle v. Dunn, 37 Wis*, 
449; Taylor v. Harrison, 47 Tex., 454; Jennings v. Wood, 20 Ohio, 261; Frost v. Bcekman, 

1 Johns. Ch., 288; Beekman ▼. Frost, 18 Johns., 544; New York Life Ins. Co. v. White, 
17 N. Y., 469; Sanger v. Craigue, 10 Vt., 555; Barnard ▼. Campau, 29 Mich., 162; Gil¬ 
christ ▼. Gough, 63 Ind., 576; McLouth v. Hurt, 51 Tex., 115; Terrell v. Andrews Co., 44 
Mo., 309; Baldwin v. Marshall, 2 Humph., 116; Lally v. Holland, 1 Swan, 396; Chamber- 
lain v. Bell, 7 Cal., 292; Scoles v. Wilsey, 11 Iowa, 261; Parret v. Sliaubhut, 5 Minn., 323; 
Brydon v. Campbell, 40 Md., 331; Brown v. Kirkman, 1 Ohio St., 116; Stevens v. Hamp¬ 
ton, 46 Mo., 404. But the entry book may supply a defect in the record. Sinclair v. 
Slawson, 44 Mich., 123. The authorities are divided as to whether it is necessary that the 
record be indexed. The following cases hold that the record is notice though not indexed. 
Curtis v. Lyman, 24 Vt., 338; Bishop v. Schneider, 46 Mo., 472; Garrard v. Davis, 53 Mo., 
822; Chatham v. Bradford, 50 Ga., 327; Board of Commissioners v. Babcock, 5 Oreg., 472; 
Swan v. Vogel, 31 La. Ann., 38; Jordan v. Hamilton Co. Bank, 11 Neb., 499. The follow¬ 
ing cases hold that the record must be indexed. Miller v. Bradford, 12 la., 14; Speer v. 
Evans, 47 Penn. St., 141. In Iowa it is held that the purchaser need not look beyond the 
index for recorded incumbrances. Howe v. Thayer, 49 la., 154; Thomas v. Desney, 57 
la., 58: Noyes v. Horr, 13 la., 570; Scoles v. Wilsey, 11 la., 261. That the deed is re¬ 
garded in law as recorded when it is left for record at the recorder’s office, is held in Clader 
v. Thomas, 89 Penn. St., 343; Glading v. Frick, 88 Penn. St., 460; Payne v. Pavey, 29 La. 
Ann., 116; Polk v. Cosgrove, 4 Biss., 437; Riggs v. Boylan, 4 Biss., 445; Beverley v. Ellis, 

1 Rand., 102; Breckenridge v. Todd, 3 T. B. Monr., 52; Gill v. Fauntleroy, 8B. Monr., 177; 
Nichols v. Reynolds, 1 Ang,, 30; Throckmorton v. Price, 28 Tex., 605; contra f Scott v. 
Doe, 1 Hempst., 275; Whalley v. Small, 25 la., 184; Barney v. McCarty, 15 la., 510. A 
deed recorded without the prescribed acknowledgment is not notice. Bishop v. Schneider, 

46 Mo., 472; Work v. Harper, 24 Miss., 617; Loughridge v. Bowland, 52 Miss., 546; Holli¬ 
day v. Cromwell, 26 Tex., 188; Moore v. Auditor, 8 Hen. <& M., 255; White v. Denman, 

1 Ohio St, 110; Blood v. Blood, 23 Pick., 80. 
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•A law thus made, though it binds all parties to the bill, is yet looked r 
upon rather as a private conveyance, than as the solemn act of the ^ ' 

legislature. It is not, therefore, allowed to be & public, but a mere private 
statute : it is not printed or published among the other laws of the session ; it 
hath been relieved against, when obtained upon fraudulent suggestions: (c?) it 
hath been holden to be void, if contrary to law and reason ; (e) and no judge 
or jury is bound to take notice of it, unless the same be specially set forth and 
pleaded to them. It remains, however, enrolled among the public records of 
the nation, to be forever preserved as a perpetual testimony of the conveyance 
or assurance so made or established. (1). 

II. The king's grants are also matter of public record. For as St. Germyn 
says, (/) the king’s excellency is so high in the law, that no freehold may be 
given to the king, nor derived from him but by matter of record. And to this 
end a variety of offices are erected, communicating in a regular subordination 
one with another, through which all the king’s grants must pass, and be tran- 

(d) Richardson t. Hamilton. Cane. 9 Jan. 1773. McKenzie v. Stuart. Dom. Proc. IS Mar. 1754. 

(e) 4 Rep. 12. (/) Dr. & Stud. b. 1. d. 8. 


(1) The power in the legislature to transfer the title to private estates is very much 
restricted in the several states of the American Union, not only by the universal constitu¬ 
tional principle that no man shall be deprived of property except by due process of law, 
and by express provisions in some of the constitutions inhibiting private acts for such 
purposes, but also by the recognized maxim that to transfer one man’s property to another, 
except in pursuance of general laws, and in accordance with the recognized principles 
which protect private rights, is not the exercise of legislative power, and therefore not 
within the general grant of that power which the state constitutions make to the state 
legislative bodies. Newland v. Marsh, 19 Ill., 382; Bowman v. Middleton, 1 Bay, 282; 
Wilkinson v. Leland, 2 Pet., 657, per Story J. But there are many cases where private 
statutes changing or transferring legal titles, are allowable, unle99 prohibited in express 
terms. In the case of infants, lunatics, and other persons under disability, the legislature 
possesses general authority to prescribe the mode in which their property shall be disposed 
of for their benefit; and though this is usually done by general laws which give supervision 
of the proceedings to some proper court, it is well settled that the legislature, if not 
expressly prohibited, may interfere in special cases, and, by private act, authorize a transfer 
to be made by the guardian or trustee, without regard to the general laws. Rice v. Park- 
man, 16 Mass., 326; Cochran v. Van Surlay, 20 Wend., 373: Holman’s Heirs v. Bank of 
Norfolk, 12 Ala., 369; Florentine v. Barton, 2 Wal., 210. And it is believed to be equally 
competent for the legislature to authorize a person under legal disability—for example an 
infant—to convey his estate, as to authorize it to be conveyed by guardian. McComb v. 
Gilkey, 29 Miss., 148. Private statutes of this description are always supposed to be made 
in the interest of the persons concerned: Merrill v. Sherburne, 1 N. H. 204; S. C., 8 Am. 
Dec., 52; and are enacted under such circumstances only as would render it reasonable to 
imply their assent if they were capable of giving it. Cooley Const. Lim., 103. And there 
is no general principle of constitutional law which would preclude a private act for the 
purpose of converting real property into personal, or an equitable estate into a legal, where 
no other change of rights was maae, and the parties in interest, or the proper guardians of 
their interest, desired the change. Upon this point the reader will consult with profit, 
Carroll v. Lessee of Olmstead, 16 Ohio, 251; Davison v. Johonnot, 7Met., 388; Leggettv. 
Hunter, 19 N. Y., 445; Dorsey v. Gilbert, 11 Gill and J., 87; Estep v. Hutchman, 14 9. and 
R., 435; Shehan’s Heirs v. Barnet's Heirs, 6 T. B. Monr., 594; Moore v, Maxwell, 18 Ark., 
469, in which the doctrine here stated has been applied in a great variety of circumstances. 
And see further cases cited in Cooley Const. Lim., 101-103. But the legislature cannot 
assume to declare that claims which are asserted against the property of individuals are 
valid, and to order the property sold to satisfy them; for this would be the exercise not of 
legislative, but of judicial power. Lane v. Dorman, 3 Scam., 242. And see for a similar 
principle, Cash, appellant, 6 Mich., 193; Ervinc’s Appeal, 16 Penn. St., 268; State v. 
Noyes, 47 Me., 189; Edwards v. Pope, 3 Scam., 465. 

Interests which are only in expectancy, like the expectation of succeeding to a!n estate 
as heir at law on the death of the owner, or of becoming tenant by the curtesy or in dower 
in the lands of a wife or husband now living, may be modified or altogether abolished by 
the legislature at any time before they actually become vested. Tong v. Marvin, 15 Mich., 
60; Barbour v. Barbour, 46 Me., 9; Lucas v. Sawyer, 17 Iowa, 517; Noel v. Ewing, 9 Ind., 
57; Westervelt v. Gregg, 12 N. Y., 208; Plumb v. Sawyer, 21 Conn., 351; Clark v. 
McCreary, 12 B. and M., 847. But when this is done, it is by general laws, and il 
would be difficult to defend an attempt to do it by special statute operative only in a par¬ 
ticular case. 
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scribed, and enrolled; that the same may be narrowly inspected by his officers, 
who will inform him if any thing contained therein is improper, or unlawful 
to be granted. These grants, whether of lands, honours, liberties, franchises, 
or aught besides, are contained in charters, or letters patent , that is, open let¬ 
ters, litercB patentes: so called because they are not sealed up, but exposed to 
open view, with the great seal pendant at the bottom; and are usually directed 
or addressed by the king to all his subjects at large. And therein they differ 
from certain other letters of the king, sealed also with his great seal, but 
directed to particular persons, and for particular purposes: which, therefore, 
not being proper for public inspection, are closed up and sealed on the outside* 
and are thereupon called writs close , literce clauses , and are recorded in the 
close-rollSy in the same manner as the others are in the patent-rolls. 

Grants or letters patent must first pass by bill which is prepared by the at- 
[■*3471 torney and solicitor general, in consequence *of a warrant from the 
L J crown; and is then signed, that is, subscribed at the top, with the 
king’s own sign manual y and sealed with his privy signet , which is always in 
the custody of the principal secretary of state; and then sometimes it immedi¬ 
ately passes under the great seal, in which case the patent is subscribed in 
these words, (i per ipsum regem y by the king himself.” (g) Otherwise the 
course is to carry an extract of the bill to the keeper of the privy seal , who 
makes out a writ or warrant thereupon to the chancery; bo that the sign manual 
is the warrant to the privy seal, and the privy seal is the warrant to the great 
seal: and in this last case the patent is subscribed, t( per breve de privato sigillo , 
by writ of privy seal.” (A) (2) But there are some grants which only pass 
through certain offices, as the admiralty or treasury, in consequence of a sign 
manual^ without the confirmation of either the signet y the great y or the privy 
seal. 

The manner of granting by the king does not more differ from that by a 
subject, than the construction of his grants, when made. 1. A grant made by 
the king, at the suit of the grantee , shall be taken most beneficially for the 
king, against the party: whereas the grant of a subject is construed most 
strongly against the grantor . Wherefore it is usual to insert in the king’s 
grants, that they are made, not at the suit of the grantee, but u exspeciali 
gratia y certa scientia y et mero motu regis /” and then they have a more liberal 
construction, (i) 2. A subject’s grant shall be construed to include many 

things, besides what are expressed, if necessary for the operation of the grant* 
Therefore, in a private grant of the profits of land for one year, free ingress, 
egress, and regress, to cut and carry away those profits, are also inclusively 
granted : (j) and if a feoffment of land was made by a lord to his villein, this 
operated as a manumission ; (k) for he was otherwise unable to hold it. But 
the king’s grant shall not enure to any other intent, than that which is pre¬ 
cisely expressed in the grant. As, if he grants land to an alien, it operates 

nothing; for *such grant shall not also enure to make him a denizen, 
that so he may be capable of taking by grant. (/) 3. When it appears 

from the face of the grant, that the king is mistaken, or deceived, either in 
matter of fact or matter of law, as in case of false suggestion, misinformation, 
or misrecital of former grants; or if his own title to the thing granted be dif¬ 
ferent from what he supposes; or if the grant be informal; or if he grants an 
estate contrary to the rules of law; in any of these cases the grant is absolute¬ 
ly void, (m) For instance; if the king grants lands to one and his heirs male y 
this is merely void : for it shall not be an estate-tail, because there want words 

i a) 9 Rep. 18. (h) Ibid . 2 Inst. 655. 

(t) Finch. L. 100. 10 Rep. 112. (j) Co. Litt. 50. (k) Litt. § 200. 

\[l) Bro. Abr. tit. Patent, 62. Finch, L. 110. (m) Freem. 172. 

(2) Now by statute 14 and 15 Vic., c. 82, which abolished the offices of the clerk of tho 
signet and privy seal, a warrant under the sign manual may be addressed to the lord chan¬ 
cellor, commanding him to cause letters patent to be passed under the great seaL 
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of procreation, to ascertain the body out of which the heirs shall issue: neither 
is it a fee-simple, as in common grant it would be: because it may reasonably 
be supposed, that the king meant to give no more than an estate-tail: (n) 
the grantee is therefore (if any thing) nothing more than tenant at will, (o) 
And to prevent deceits of the king, with regard to the value of the estate 
granted, it is particularly provided by the statute 1 Hen. IV, c. 6, that no 
grant of his shall be good, unless, in the grantee’s petition for them, express 
mention be made of the real value of the lands. 

III. We are next to consider a very usual species of assurance, which is also 
of record ; viz.: a fine of lands and tenements. In which it will be necessary 
to explain, 1. The nature of a fine; 2. Its several kinds/ and, 3. Its force and 
effect. (3) 

1. A fine is sometimes said to be a feoffment of record: (p) though it might 
with more accuracy be called an acknowledgment of a feoffment on record. 
By which is to be understood, that it has at least the same force and effect with 
a feoffment, in the conveying and assuring of lands: though it is one of those 
methods of transferring estates of freehold by the common law, in which livery 
of seisin is not necessary *to be actually given; the supposition and r*qiQT 
acknowledgment thereof in a court of record, however fictitious, indue- * 

ing an equal notoriety. But, more particularly, a fine may be described to be 
an amicable composition or agreement of a suit, either actual or fictitious, by 
leave of the king or his justices: whereby the lands in question become, or are 
acknowledged to be, the right of one of the parties, (y) In its original it was 
founded on an actual suit, commenced at law for recovery of possession of 
lands or other hereditaments; and the possession thus gained by such composi¬ 
tion was found to be so sure and effectual, that fictitious actions were, and 
continue to be, every day commenced, for the sake of obtaining the same 
security. 

A fine is so called because it puts an end y not only to the suit thus com¬ 
menced, but also to all other suits and controversies concerning the same 
matter. Or, as it is expressed in an ancient record of parliament, (r) 18 Edw. 
I, u Non in regno Anglice providetur y vel est y aliqua securitas major vel solen- 
nior y per quam aliquis statum certiorem habere possit, neque ad statum suum 
veri ficandum aliquod solennius testimonium producere y quam finem in curia 
domini regis levatum: qui quidem finis sic vocatur y eo quod finis et consum- 
matio omnium placitorum esse debet y et hac de causa providebatur Fines 
indeed are of equal antiquity with the first rudiments of the law itself; are 
spoken of by Glanvil ($) and Bracton (t) in the reigns of Hen. II, and Hen. 
Ill, as things then well known and long established; and instances have been 
produced of them even prior to the Norman invasion, (w) So that the statute 
18 Edw. I, called modus levandifines , did not give them original, but only de¬ 
clared and regulated the manner in which they should be levied or carried on. 
And that is as follows: 

1. The party to whom the land is to be conveyed or assured, commences an 
action or suit at law against the other, *generally an action of cove- , 

nant (v) by suing out a writ of praecipe y called a writ of covenant, (in) L 350 J 
the foundation of which is a supposed agreement or covenant, that the one 
shall convey the lands to the other; on the breach of which agreement the 
action is brought. On this writ there is due to the king, by ancient preroga- 

(n) Finch. 101. 102. (o) Bro. Abr. tit. Estates, 94 tit. Patents , 104. Dyer, 370. Da?. 4ft. 

(p) Co. Litt. 50. (a) Ibid. 120. 

(r) 2 Roll. Abr. 13. (*) l. 8. c. 1. (0 l. 5, t . 5, c. 28. (u) Plowd. 369. 

(n) ▲ fine may also be levied on a writ of mesne, of toarrantia chartm, or de consuetudinibus et 
vitUs. (Finch. L. 278 .) 

(m) See Appendix, No. IV, f 1. 


(8) This species of assurance is now abolished in England by statute 3 and 4 William IV, 
o. 74. It was never much employed in the United States, and is abolished by express stat¬ 
utes In several of the states. 
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tive, a primer fine, or a noble for every five marks of land sued for; that is, 
one-tenth of the annual value. ( x ) The suit being thus commenced, then 
folio W8, 

2. The licentia concordandi , or leave to agree the suit, (y) For, as soon as 
the action is brought, the defendant knowing himself to be in the wrong, is 
supposed to make overtures of peace and accommodation to the plaintiff. 
Who, accepting them, but, having, upon suing out the writ, given pledges to 
prosecute his suit, which he endangers if he now deserts it without license, 
therefore applies to the court for leave to make the matter up. This leave 
is readily granted, but for it there is also another fine due to the king by his 
prerogative, which is an ancient revenue of the crown, and is called the king's 
silver^ or sometimes the post fine, with respect to the primer fine before men¬ 
tioned. And it is as much as the primer fine y and half as much more, or ten 
shillings for every five marks of land; that is, three-twentieths of the sup¬ 
posed annual value. ( 2 ) 

3. Next comes the concord 9 or agreement itself, (a) after leave obtained 
from the court: which is usually an acknowledgment from the deforciants (or 
those who keep the other out of possession) that the lands in question are the 
right of the complainant. And from this acknowledgment, or recognition of 
r*351 1 Tl &^> the party levying the fine is called the *cognizor, and he to 

J whom it is levied the cognizee. This acknowledgment must be made 
either openly, in the court of common pleas, or before the lord chief justice of 
that court; or else before one of the judges of that court, or two or more 
commissioners in the country, empowered by a special authority called a writ 
of dedimus potestatem 9 which judges and commissioners are bound by statute 
18 Edw. I, st. 4, to take care that the cognizors be of full age, sound memory, 
and out of prison. If there be any feme-covert among the cognizors, she is 
privately examined whether she does it willingly and freely, or by compulsion 
of her husband. 

By these acts all the essential parts of a fine are completed: and, if the cog- 
nizor dies the next moment after the fine is acknowledged, provided it be sub¬ 
sequent to the day on which the writ is made returnable, (5) still the fine shall 
be carried on in all its remaining parts: of which the next is, 

4. The note of the fine; (c) which is only an abstract of the writ of cove¬ 
nant, and the concord: naming the parties, the parcels of land, and the agree¬ 
ment. This must be enrolled of record in the proper office, by direction of the 
statute 5 Hen IV. c. 14. 

6. The fifth part is the foot of the fine, or conclusion of it; which includes 
the whole matter, reciting the parties, day, year, and place, and before whom 
it was acknowledged or levied, (c?) Of this there are indentures made, or en¬ 
grossed at the chirographer’s office, and delivered to the cognizor and the cog¬ 
nizee; usually beginning thus, “ hcec est finalis concordia , this is the final 
agreement,” and then reciting the whole proceeding at length. And thus the 
fine is completely levied at common law. 

By several statutes still more solemnities are superadded, in order to render 
the fine more universally public, and less liable to be levied by fraud or covin. 
r * And first by 27 Edw. I, *c 1, the note of the fine shall be openly read 
L 3o2 ' in the court of common pleas, at two several days in one week, and 
during such reading all pleas shall cease. By 5 Hen. IV, c. 14, and 23 Eliz. c. 
3, all the proceedings on fines, either at the time of acknowledgment or pre¬ 
vious or subsequent thereto, shall be enrolled of record in the court of com¬ 
mon pleas. By 1 Ric. Ill, c. 7, confirmed and enforced by 4 Hen. VII. c. 24, 
the fine, after engrossment, shall be openly read and proclaimed in court, (dur- 

Appendix No. IV, 5 2. In the times of strict feudal Jurisdiction, if a vassal had commenced a suit 
tn tkelord*s court, be could not abandon It without leave; lest the lord should be deprived of his per- 


«nieitee for deciding the cause. (Robertson, Cha. V, I, 81.) . 

(*) B Rep. 89. 2 Inst. 611. Stat. 82 Oeo. II, c. 14. (a) Appendix, No. IV, 18. 

W Appendix, No. IV, § 4. (d) Ibid . § 6. 
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ing which all picas shall cease) sixteen times, viz.: four times in the term in 
which it is made, and four times in each of the three succeeding terms, which 
is reduced to once in each term by 31 Eliz. c. 2 , and these proclamations are 
indorsed on the back of the record, (e) It is also enacted by 23 Eliz. o. 3, 
that the chirographer of fines shall every term write out a table of the fines 
levied in each county in that term, and shall affix them in some open part of 
the court of common pleas all the next term: and shall also deliver the con¬ 
tents of such table to the sheriff of every county, who shall at the next as¬ 
sizes fix the same in some open place in the court, for the more public notoriety 
of the fine. 

2. Fines, thus levied, are of four kinds. 1 . What in our law French is called 

a fine “ sur cognizance de droit, cum ceo que il ad de son done;” or, a fine upon 
acknowledgment of the right of the cognizee, as that which he hath of the gift 
of the cognizor. (f) This is the best and surest kind of fine; for thereby the 
deforciant, in order to keep his covenant with the plaintiff, of conveying to him 
the lands in question, and at the same time to avoid the formality of an actual 
feoffment and livery, acknowledges in court a former feoffment, or gift in pos¬ 
session, to have been made by him to the plaintiff. This fine is therefore said 
to be a feoffment of record; the livery, thus acknowledged in court, being 
equivalent to an actual livery: so that this assurance is rather a confession of a 
former conveyance, than a conveyance now originally made; for the deforciant 
or cognizor acknowledges, *cognoscit, the right to be in the plaintiff, •, 

or cognizee, as that which he hath de son done, of the proper gift of ' 

himself the cognizor. 2 . A fine “ sur cognizance de aroit tantum” or upon 
acknowledgment of the right merely; not with the circumstance of a preced¬ 
ing gift from the cognizor. This is commonly used to pass a reversionary in¬ 
terest, which is in the cognizor. For of such reversions there can be no feoff¬ 
ment, or donation with livery, supposed; as the possession during the particu¬ 
lar estate belongs to a third person. (^) It is worded in this manner; “that 
the cognizor acknowledges the right to be in the cognizee; and grants for him¬ 
self and his heirs, that the reversion, after the particular estate determines, 
shall go to the cognizee.” (A) 3. A fine “ sur concessit ” is where the cog¬ 

nizor, in order to make an end of disputes, though he acknowledges no pre¬ 
cedent right, yet grants to the cognizee an estate de novo, usually for life or 
years, by way of supposed composition. And this may be done reserving a 
rent, or the like; for it operates as a new grant, (i) 4. A fine “ sur done, grant, 

et render” is a double fine, comprehending the fine sur cognizance de droit 
come ceo, &c., and the fine sur concessit; and may be used to create particular 
limitations of estate; whereas the fine sur cognizance de droit come ceo, &c., 
conveys nothing but an absolute estate, either of inheritance or at least of free¬ 
hold. (j) In this last species of fine, the cognizee, after the right is acknowl¬ 
edged to be in him, grants back again, or renders to the cognizor, or perhaps 
to a stranger, some other estate in the premises. But, in general, the first 
species of fine, sur cognizance de droit come ceo &c., is the most used, as it con¬ 
veys a clean and absolute freehold, and gives the cognizee a seisin in law, with¬ 
out any actual livery; and is therefore called a fine executed, whereas the 
•there are but executory. 

3. We are next to consider the force and ejfect of a fine. These principally 
depend, at this day, on the common law, and the two statutes, 4 Hen. VTI, c. 
24, and 32 Hen. VIII, c. 36. The ancient common law, with respect to this 
point, *is very forcibly declared by the statute 18 Edw. I, in these [* 0-41 
words: “And the reason why such solemnity is required in the passing l- 0 J 
•f a fine, is this; because the fine is so high a bar, and of so great force, and 
0 1 a nature so powerful in itself, that it precludes not only those which are 

e) Appendix. No. IV, $ 0. 

/) This is that sort, of which an example is given In the appendix. No. IV. 

0 Moor. 029. (A) West, flymb. p. 2, f 96. (if West. p. 2, S ** 

6 Balk. 840. 
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parties and privies to the fine, and their heirs, but all other persons in the 
world, who are of full age, out of prison, of sound memory, and within the 
four seas, the day of the fine levied; unless they put in their claim on the foot 
(k) of the fine within a year and a day.” But this doctrine, of barring the 
right by non-claim , was abolished for a time by the statute made in 34 lidw. 
IXE, which admitted persons to claim, and falsify a fine, at any indefinite 

distance; (£) whereby, as Sir Edward Coke observes, (m) great contention 
arose, and few men were sure of their possessions, till the parliament, held 4 
Hen. VII, reformed that mischief and excellently moderated between the lati¬ 
tude given by the statute and the rigour of the common law. For the statute, 
therTmade, (n) restored the doctrine of non-claim; but extended the time of 
claim. So that now, by that statute, the right of all strangers whatsoever is 
bound, unless they make claim, by way of action, or lawfufentry, not within 
one year and a day, as by the common law, but within Jive years after procla¬ 
mation made: except feme-coverts, infants, prisoners, persons beyond the 
seas, and such as are not of whole mind; who have five years allowed to them 
and their heirs, after the death of their husbands, their attaining full age, re¬ 
covering their liberty, returning into England, or being restored to their right 
mind. (4) 

It seems to have been the intention of that politic prince, King Henry VII, 
to have covertly by this statute extended fines to have been a bar of estates- 
tail, in order to unfetter the more easily the estates of his powerful nobility, 
r*355l an< ^ *^ era more open to alienations: being well aware that power 
L J will always accompany property. But doubts having arisen whether 
they could, by mere implication, be adjudged a sufficient bar (which they were 
expressly declared not to be by the statute dc donis) y the statute 32 Hen. VIH, 
c. 36, was thereupon made; which removes all difficulties, by declaring that a 
fine levied by any person of full age, to whom or to whose ancestors lands 
have been entailed, shall be a perpetual bar to them and their heirs claiming 
by force of such entail; unless the fine be levied by a woman after the death 
of her husband, of lands which were, by the gift of him or his ancestors, 
assigned to her in tail for her jointure; (o) or unless it be of lands entailed by 
act of parliament or letters patent, and whereof the reversion belongs to the 
crown. 

From this view of the common law, regulated by these statutes, it appears 
that a fine is a solemn conveyance on record from the cognizor to the cognizee, 
end that the persons bound by a fine are parties, privies and strangers. 

The parties are either the cognizors or cognizees, and these are immediately 
concluded by the fine, and barred of any latent right they might have, even 
though under the legal impediment of coverture. And indeed, as this is almost 
the only act that a feme-covert, or married woman, is permitted by law to do 


(k) Sur la pie , as it is in the Cotton MS. and not pur le pais , as printed by Berthelet, and in 2 Inst. 5U. 
There were then four methods of claiming, so as to avoid being concluded by a fine. 1. By action, f. 
By entering such claim on the record at the foot of the fine. 3. By entry on the lands. 4. By continual 
claim. 2 Inst. 518. The second is not now in force under the statute of Henry VII. 

(l) Litt. § 441. (m) 2 Inst. 518. (n) 4 Hen. VII, c. 24. See page 118. 

(o) See statute 11 Hen. VTL c. 20. 


(4) By the statute 3 and 4 William IV, c. 74, § 15, every tenant in tail is empowered to 
dispose, either absolutely iu fee-simple or for a less estate, of the lands entailed, as against 
all persons who might have claimed the lands by force of the estate tail if it had not been 
60 defeated. By the 40th section it is enacted, that every disposition of lands under this 
statute, by a tenant in tail, maybe effected by any deed (but not ly will) by which hi 
could have disposed of the same if he had been seised in fee; provided that no disposition 
abating only in contract shall be of any force under this act, although such contract shall be 
evidenced by deed ; and if the tenant in tail making the disposition be a married woman, 
the concurrence of her husband is necessary to give effect to the same. By the 41st sec¬ 
tion it is enacted, that every assurance made under this act (except leases not exceeding 21 
years) shall be inoperative unless it is enrolled within six months. The 54th section make# 
» further exception as to copyholds, as to which enrollment is not required, otherwise 
dutn on the court rolls. 
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(and that because she is privately examined as to her voluntary consent, which 
removes the general suspicion of compulsion by her husband), it is therefore 
the usual and almost the only safe method, whereby she can join in the sale, 
settlement, or incumbrance, of any estate. 

Privies to a tine are such as are any way related to the parties who levy the 
fine, and claim under them by any right of blood or other right of representa¬ 
tion. Such as are the heirs general of the cognizor, the issue in tail since the 
statute of Henry the Eighth, the vendee, the devisee, and all others who must 
make title by the persons who levied the fine. For the act of the ancestor 
shall bind the heir, and the act *of the principal, his substitute, or 1*0551 
such as claim under any conveyance made by him subsequent to the *• * 

fine so levied, (p) 

Strangers to a fine are all other persons in the world, except only parties and 
privies. And these are also bound by a fine, unless, within five years after 
proclamations made, they interpose their claim; provided they are under no 
legal impediments, and have then a present interest in the estate. The impedi¬ 
ments, as hath before been said, are coverture, infancy, imprisonment, insanity, 
and absence beyond sea; and persons, who are thus incapacitated to prosecute 
their rights, have five years allowed them to put in their claims after such im¬ 
pediments are removed. Persons also that have not a present, but a future in¬ 
terest only, as those in remainder or reversion, have five years allowed them to 
claim in, from the time that such right accrues, (q) And if within that time 
they neglect to claim, or fby the statute 4 Ann. c. 18), if they do not bring an 
action to try the right within one year after making such claim, and prosecute 
the same with effect, all persons whatsoever are barred of whatever right they 
may have, by force of the statute of non-claim. 

• Hut, in order to make a fine of any avail at all, it is necessary that the par¬ 
ties should have some interest or estate in the lands to be affected by it. Else 
it were possible that two strangers by a mere confederacy, might without any 
risk defraud the owners by levying nnes of their lands; for if the attempt be 
discovered, they can be no sufferers, but must only remain in statu quo ; whereas 
if a tenant for life levies a fine it is an absolute forfeiture of his estate to the 
remainder-man or reversioner, (r) if claimed in proper time. It is not therefore 
to be supposed that such tenants will frequently run so great a hazard; but 
if they do, and the claim is not duly made within five years after their respec¬ 
tive terms expire, (s) the estate is forever barred by it. Yet where a stranger % 
whose presumption cannot be thus punished, officiously interferes in an estate 
which in nowise belongs to him,*his fine is of no effect; and may at any r*or» 7 *i 
time be set aside (unless by such as are parties or privies thereunto) (£) *■ 

by pleading that u partes finis nihil habuerunt.” And, even if a tenant for 
years, who hath only a chattel interest, and no freehold in the land, levies a 
fine it operates nothing, but is liable to be defeated by the same plea, (u) 
Wherefore when a lessee for years is disposed to levy a fine, it is usual for him 
to make a feoffment first, to displace the estate of the reversioner, ( 0 ) and 
create a new freehold by disseisin. And thus much for the conveyance or 
assurance by fine: which not only, like other conveyances, binds the grantor 
himself, and his heirs; but also all mankind, whether concerned in the transfer 
or no, if they fail to put iu their claims within the time allotted by law. 

IV. The fourth species of assurance, by matter of record, is a common re¬ 
covery. (5) Concerning the original of which it was formerly observed, ( 10 ) 
that common recoveries were invented by the ecclesiastics to elude the statutes 


9 


8 Rep. 87. (a) Co. Lltt. 872. 

!) Hob. 331 (u) 5 Rep. 128. Hardr. 401. 


(r) Co. Lltt. 251. ( 8 ) 2 Lev. 52. 

(v) Hardr. 402. 2 Lev. 52. (to) Pages 117, 271. 


(5) Common recoveries are now abolished in England by statute 3 and 4 William IV, a 
74. They are also abolished by express statute in some of the United States, but were never 
mueh employed in any of them 
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of mortraa ; n; and afterwards encouraged by the finesse of the courts of law in 
12 Edw. IV, in order to put an end to all fettered inheritances, and bar not 
only estates-tail, but also all remainders and reversions expectant thereon. I 
am now, therefore, only to consider first, the nature of a common recovery; 
and, secondly, its force and effect . f 

Anfl, first, the nature of it: or what a common recovery is. A common re¬ 
covery is so far like a fine, that it is a suit or action, either actual or fictitious; 
and in it the lands are recovered against the tenant of the freehold; which re¬ 
covery, being a supposed adjudication of the right,binds all persons, and vests 
a free and absolute fee-simple in the recoveror. A recovery, therefore, being 
in the nature of an action at law, not immediately compromised like a fine, but 
carried on through every regular stage of proceeding, I am greatly apprehen¬ 
sive that its form and method will not be easily understood by the student who 
F*358l * s not ac< l ua i nte< i * with the course of judicial proceedings; which 
*- J cannot be thoroughly explained, till treated of at large in the third 
book of these Commentaries. However, I shall endeavor to state its nature 
and progress, as clearly and concisely as I can; avoiding, as far as possible,all 
technical terms and phrases not hitherto interpreted. 

Let us, in the first place, suppose David Edwards (a) to be tenant of the 
freehold, and desirous to suffer a common recovery, in order to bar all entails, 
remainders, and reversions, and to convey the same in fee-simple to Francis 
Golding. To effect this, Golding is to bring an action against him for the 
lands; and he accordingly sues out a writ, called a praecipe quod reddat y be- 
cause those were its initial or most operative words, when the law proceedings 
were in Latin. In this writ the demandant Golding alleges that the defendant 
Edwards (here called the tenant) has no legal title to the land; but that he 
came into possession of it after one Hugh Hunt had turned the demandant out 
of it. (y) The subsequent proceedings are made up into a record or recovery 
roll (z) in which the writ and complaint of the demandant are first recited: 
whereupon the tenant appears, and calls upon one Jacob Morland, who is sup¬ 
posed, at the original purchase, to have warranted the title to the tenant; and 
thereupon he prays that the said Jacob Morland may be called in to defend the 
title which he so warranted. This is called the voucher , vocatio, or calling of 
Jacob Morland to warranty; and Morland is called the vouchee . Upon this, 
Jacob Morland, the vouchee, appears, is impleaded, and defends the title. 
Whereupon Golding, the demandant, desires leave of the court to imparl , or 
confer with the vouchee in private; which is (as usual) allowed him. And 
soon afterwards the demandant Golding returns to court, but Morland the 
vouchee disappears, or makes default. Whereupon judgment is given for the 
demandant Golding, now called the recoveror, to recover the lands in question 
against the tenant, Edwards, who is now the recoveree; *and Edwards 
has judgment to recover of Jacob Morland lands of equal value, in re¬ 
compense for the lands so warranted by him, and now lost by his default; 
which is agreeable to the doctrine of warranty mentioned in the preceding 
chapter, (a) This is called the recompense, or recovery in value . But Jacob 
Morland having no lands of his own, being usually the cryer of the court (who, 
from being frequently thus vouched, is called the common vouchee ), it is plain 
that Edwards has only a nominal recompense for the land so recovered against 
him by Golding; which lands are now absolutely vested in the said recov¬ 
eror by judgment of law, and seisin thereof is delivered by the sheriff of the 
county. So that this collusive recovery operates merely in the nature of a 
conveyance in fee-simple, from Edwards the tenant in tail, to Golding the pur¬ 
chaser. 

The recovery, here described, is with a single voucher only; but sometimes 
it is with double , treble , or farther voucher, as the exigency of the case may 
require. And indeed it is now usual always to have a recovery with double 

(•) See Appendix, No. V. (y) f I. (•) IA («) Tage *®1. 
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voucher at the least: by first conveying an estate of freehold to any indifferent 
person, against whom the prcecipe is brought; and then he vouches the tenant 
in tail, who vouches over the common vouchee. (6) For, if a recovery be had 
immediately against tenant in tail, it bars only such estate in the premises of 
which he is then actually seised; whereas if the recovery be had against an- 
other person, and the tenant in tail be vouched, it bars every latent right and 
interest which he may have in the lands recovered, (c) If Edwards therefore 
be tenant of the freehold in possession, and John Barker be tenant in tail in re¬ 
mainder, here Edwards doth first vouch Barker, and then Barker vouches Jacob 
Morland, the common vouchee; who is always the last person vouched, and 
always makes default; whereby the demandant Golding recovers the bnd 
against the tenant Edwards, and Edwards recovers a recompense of equal value 
against Barker, the first vouchee; who recovers the like against Morland, the 
•ommon vouchee, against whom such ideal recovery in value is always ulti¬ 
mately awarded. 

*This supposed recompense in value is the reason why the issue in r*o Rn -i 
tail is held to be barred by a common recovery. For if the recoveree *- * 

should obtain a recompense in lands from the common vouchee (which there is 
a possibility in contemplation of law, though a very improbable one, of his 
doing), these lands would supply the place of those so recovered from him 
by collusion, and would descend to the issue in tail. ( d) This reason will 
also hold with equal force, as to most remainder-men and reversioners ; to 
whom the possibility will remain and revert, as a full recompense for the 
reality, which they were otherwise entitled to: but it will not always hold: 
and therefore, as Pigot says, ( e ) the judges have been even astuti , in invent¬ 
ing other reasons to maintain the authority of recoveries. And, in particular, 
it hath been said, that, though the estate-tail is gone from the recoveree, 
yet it is not destroyed , but only transferred; and still subsists, and will ever 
continue to subsist (by construction of law) in the recoveror, his heirs and as¬ 
signs : and, as the estate-tail so continues to subsist forever, the remainders 
or reversions expectant on the determination of such an estate-tail can never 
take place. 

To such awkward shifts, such subtile refinements, and such strange reason- 
ing, were our ancestors obliged to have recourse, in order to get the better of 
that stubborn statute de donis . The design for which these contrivances were 
set on foot, was certainly laudable; the unriveting the fetters of estates-tail, 
which were attended with a legion of mischiefs to the commonwealth: but, 
while we applaud the end, we cannot admire the means. Our modern courts 
of justice have indeed adopted a more manly way of treating the subject; 
by considering common recoveries in no other light than as the formal 
mode of conveyance, by which tenant in tail is enabled to aliene his lands. 
But, since the ill consequences of fettered inheritances are now generally seen 
*and allowed, and of course the utility and expedience of setting them r*q ftl -i 
at liberty are apparent; it hath often been wished, that the process of *■ 
this conveyance was shortened, and rendered less subject to niceties, by either 
totally repealing the statute de donis; which, perhaps, by reviving the old 
doctrine of conditional fees, might give birth to many litigations: or by vest¬ 
ing in every tenant in tail, of full age, the same absolute fee-simple at once, 
which now he may obtain whenever he pleases, by the collusive fiction of a 
common recovery; though this might possibly bear hard upon those in re¬ 
mainder er reversion by abridging the chances they would otherwise frequent¬ 
ly have, as no recovery can be suffered in the intervals between term and term, 
which sometimes continue for near five months together: or, lastly, by em¬ 
powering the tenant in tail to bar the estate-tail by a solemn deed, to be made 
m term time, and enrolled in some court of record: which is liable to neither 


4 &) Bee Appendix, page xvill. 
W Dr. & St. b. 1 . dlaE 26. 


c) Bro. Abr. tit, Taile . 82. Plowd. a 
e) Of com. recov. 13, 14. 
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of the othci objections, and is warranted not only by tlie usage of our Ameri¬ 
can colonies, and the decisions of our own courts of justice, which allow a 
tenant in tail (without fine or recovery) to appoint his estate to any charitable 
use, (/) but also by the precedent of the statute (g) 21 Jac. I, c. 19, which, in 
case of the bankrupt tenant in tail, empowers his commissioners to sell the 
estate at any time, by deed indented and enrolled. And if, in so national a 
concern, the emoluments of the officers concerned in passing recoveries are 
thought to be worthy attention, those might be provided for in the fees to be 
paid upon each enrollment. 

2. The force and effect of common recoveries may appear, from what has 
been said, to be an absolute bar not only of all estates-tail, but of remainders 
and reversions expectant on the determination of such estates. So that a ten¬ 
ant in tail may, by this method of assurance, convey the lands held in tail to 
the recoveror, his heirs and assigns, absolutely free and discharged of all con¬ 
ditions and limitations in tail, and of all remainders and reversions. But by 
statute 34 and 35 Hen. VIII, c. 20 , no recovery had against tenant in tail, of 
the king’s gift, whereof the remainder or reversion is in the king, shall bar 
such estate-tail, or the remainder or reversion of the crown. And by the stat- 
F*362l ute ** Hen. VII, c. 20, no *woman, after her husband’s death, shall 
*- J suffer a recovery of lands settled on her by her husband, or settled on 
her husband and her by any of his ancestors. And by statute 14 Eliz. c. 8, no 
tenant for life, of any sort, can suffer a recovery, so as to bind them in remain¬ 
der or reversion. For which reason, if there be tenant for life, with remainder 
in tail, and other remainders over, and the tenant for life is desirous to suffer 
a valid recovery; either he, or the tenant to the praecipe by him made, must 
vouch the remainder-man in tail, otherwise the recovery is void; but if he does 
vouch such remainder-man, and he appears and vouches the common vouchee, 
it is then good; for if a man be vouched and appears, and suffers the recovery 
to be had against the tenant to the praecipe, , it is as effectual to bar the estate- 
tail as if he himself were the recoveree. (h) 

In all recoveries it is necessary that the recoveree, or tenant to the praecipe , 
as he is usually called, be actually seised of the freehold, else the recovery is 
void. (£) For all actions, to recover the seisin of lands, must be brought 
against the actual tenant of the freehold, else the suit will lose its effect; since 
the freehold cannot be recovered of him who has it not. And though these 
recoveries are in themselves fabulous and fictitious, yet it is necessary that 
there be adores fabulce> properly qualified. But the nicety thought by some 
modern practitioners to be requisite in conveying the legal freehold, in order 
to make a good tenant to the praecipe , is removed by the provisions of the 
statute 14 Geo. II, c. 20, which enacts, with a retrospect and conformity to 
the ancient rule of law, (j) that, though the legal freehold be vested in lessees, 
yet those, who are entitled to the next freehold estate in remainder or rever¬ 
sion may make a good tenant to the praecipe ;—that though the deed or fine 
which creates such tenant be subsequent to the judgment of recovery, yet, if 
it be in the same term, the recovery shall be valid in law;—and that, though 
the recovery itself do not appear to be entered, or be not regularly entered, on 
record, yet the deed to make a tenant to the prcecipe , and declare the uses of 
r# the recovery, shall *after a possession of twenty years, be sufficient 

L evidence, on behalf of a purchaser for valuable consideration, that such 

recovery was dulv suffered. And this may suffice to give the student a gen¬ 
eral idea of common recoveries, the last species of assurances by matter of 

^ Before I conclude this head, I must add a word concerning deeds to lead , or 
to declare , the uses of fines, and of recoveries. For if they be levied or suffered 
without any good consideration, and without any uses declared, they, like other 


if) gee pare 
ft Pigot, & 
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(g) See page 286. 
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conveyances, enure only to the use of him who levies or suffers them. (Ar) And 
if a consideration appears, yet as the most usual fine, “sur cognizance de droit 
come cco y tfec., conveys an absolute estate, without any limitations, to the cog- 
nizoe: and as common recoveries do the same to the recoveror; these assurances 
could not be made to answer the purpose of family settlements (wherein a 
variety of uses and designations is very often expedient), unless their force 
and effect were subjected to the direction of other more complicated deeds, 
wherein particular uses can be more particularly expressed. The fine or 
recovery itself, like a power once gained in mechanics, may be applied and 
directed to give efficacy to an infinite variety of movements in the vast and 
intricate machine of a voluminous family settlement. And if these deeds are 
made previous to the fine or recovery, they are called deeds to lead the uses; 
if subsequent, deeds to declare them. As if A, tenant in tail, with reversion 
to himself in fee, would settle his estate on B for life, remainder to C in tail, 
remainder to D in fee; that is what by law he has no power of doing effect¬ 
ually, while his own estate-tail is in being'. He therefore usually, after making 
the settlement proposed, covenants to levy a fine (or if there be any interme¬ 
diate remainders, to suffer a recovery) to E, and directs that the same shall 
enure to the uses in such settlement mentioned. This is now a deed to lead 
the uses of the fine or recovery; and the fine when levied, or recovery when 
suffered, shall enure to the uses so specified, and no other. For though E, the 
cognizee or recoveror, hath a fee-simple vested in himself by the fine or re¬ 
covery; yet, by the operation of this deed, he ^becomes a mere instru- 
ment or conduit-pipe, seised only to the use of B, C, and D, in succes- ' 

sive order: which use is executed immediately, by force of the statute of usee. 
(J) Or, if a fine or recovery be had without any previous settlement, and a 
deed be afterioards made between the parties, declaring the uses to which the 
same shall be applied, this will be equally good, as if it had been expressly 
levied or suffered in consequence of a deed directing its operation to those 
particular uses. For by statute 4 and 5 Aon. c. 16, indentures to declare the 
uses of fines and recoveries, made after the fines and recoveries had and suf¬ 
fered, shall be good and effectual in law, and the fine and recovery shall enure 
to such uses, and be esteemed to be only in trust, notwithstanding any doubts 
that had arisen on the statute of frauds, 29 Car. H, c. 3, to the contrary. 


(k) Dyer, 1A 

(0 This doctrine may perhaps be more clearly Illustrated by example. In the deed or marriage settle¬ 
ment to the Appendix, No. II, S 2, we may suppose the lands to have been originally settled on Abraham 
and Cecilia Barker for life, remainder to John Barker in tail, with divers other remainders over, reversion 
to Cecilia Barker in fee; and now intended to be settled to the several uses therein expressed, via.: to 
Abraham and Cecilia Barker till the marriage of John Barker with Katherine Edwards, and then to John 
Barker for life: remainder to trustees to preserve the contingent remainders; remainder to his wife Kath¬ 
erine for life; ror her jointure: remainder to other trustees, for a term of five hundred years; remainder 
to the first and other sons of tne marriage in tail; remainder to the daughters in tail; remainder to John 
Barker in tail; remainder to Cecilia Barker in fee. Now, It is necessary, in order to bar the estate-tail of 
John Barker, and the remainders expectant thereon, that a recovery be suffered of the premises; and It 
is thought proper (for though usual it is by no means necessary; see Forrester, 167) that in order to make 
a good tenant of the freehold or tenant to the prcecipe, during the coverture, a fine should be levied by 
Abraham, Cecilia, and John Barker; and that the recovery Itself be suffered against this tenant to the 
prazeipe, who shall vouch John Barker, and thereby bar his estate-tail, and become tenant to the fee- 
Bimple by virtue of such recovery; the uses of which estate so acquired are to be those expressed in this 
deed. Accordingly the parties covenant to do these several acte (Bee page viii); and In consequence there¬ 
of the fine and recovery are had and suffered (No. IV and No. V), of which this conveyance is a.dced to 
lead the uses. 
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CHAPTER XXII. 

OF ALIENATION BY SPECIAL CUSTOM. 

Wb are next to consider assurances by special custom, obtaining only in par¬ 
ticular places, and relative only to a particular species of real property. This, 
therefore, is a very narrow title; being confined to copyhold lands, and such 
customary estates as are holden in ancient demesne or in manors of a similar 
nature; which, being of a very peculiar kind, and originally no more than ten¬ 
ancies in pure or privileged villenage, were never alienable by deed; for, as 
that might tend to defeat the lord of his seigniory, it is therefore a forfeiture 
of a copyhold, {a) Nor are they transferable by matter of record, even in 
the king’s courts, but only in the court baron of the lord. The method of do¬ 
ing thm is generally by surrender; though in some manors, by special custom, 
recoveries may be suffered of copyholds: (£) but these differing in nothing 
material from recoveries of free land, save only that they are not suffered in 
the king’s courts, but in the court baron of the manor, I shall confine myself 
to conveyances by surrender and their consequences. 

Surrender, sursumredditio y is the yielding up of the estate by the tenant 
into the hands of the lord, for such purposes as in the surrender are expressed. 
As, it may be, to the use and behoof of A and his heirs; to the use of hi» 
r*366 1 own W1 ^> an( I the l^e. The process, in most manors, is that *the ten- 
L J ant comes to the steward, either in court (or if the custom permits, out 
of court), or else to two customary tenants of the same manor, provided there 
be also a custom to warrant it; and there, by delivering up a rod, a glove, or 
other symbol, as the custom directs, resigns into the hands of the lord, by the 
hands and acceptance of his said steward, or of the said two tenants, all his 
interest and title to the estate; in trust to be again granted out by the lord, 
to such persons and for such uses as are named in the surrender, and the cus¬ 
tom of the manor will warrant. If the surrender be made out of court, then 
at the next or some subsequent court, the jury or homage must present and 
find it upon their oaths; which presentment is an information to the lord or 
his steward of what has been transacted out of court. Immediately upon such 
surrender, in court, or upon presentment of a surrender made out of court, 
the lord by his steward grants the same land again to cestuy que use (who is 
sometimes, though rather improperly, called the surrenderee), to hold by the 
anoient rents and customary services; and thereupon admits him tenant to the 
copyhold, according to the form and effect of the surrender, which must be 
exactly pursued. And this done by delivering up to the new tenant the rod 
or glove, or the like, in the name, and as the symbol of corporal seisin of the 
lands and tenements. Upon which admission he pays a fine to the lord, ac¬ 
cording to the custom of the manor, and takes the oath of fealty. 

In this brief abstract of the manner of transferring copyhold estates, we 
may plainly trace the visible footsteps of the feudal institutions. The fief, be¬ 
ing of a base nature and tenure, is unalienable without the knowledge and 
consent of the lord. For this purpose it is resigned up or surrendered into hi9 
hands. Custom, and the indulgence of the law, which favours liberty, has 
now given the tenant a right to name his successor; but formerly it was far 
otherwise. And I am apt to suspect that this right is of much the same an¬ 
tiquity with the introduction of uses with respect to freehold lands; for the 
alienee of a copyhold had merely jus jtduciarium y for which * there 
was no remedy at law, but only by subpoena in chancery, (c) When, 
therefore, the lord had accepted a surrender of his tenant’s interest, upon con* 

(a) Litt. 174. (*) Moor, 687. (o) Cro. Jao. 868. 

642 




Chap. 22.] 


Alienation of Copyholds. 


86T 


faience to re-grant the estate to anothor person, either then expressly named 
or to be afterwards named in the tenant’s will, the chancery enforced this trust 
as a matter of conscience; which jurisdiction, though seemingly new in the 
time of Edward IV, (d) was generally acquiesced in, as it opened the way for 
the alienation of copyholds, as well as of freehold estates, and as it rendered 
the use of them both equally devisable by testament. Yet, even to this day, 
the new tenant cannot be admitted but by composition with the lord, and pay¬ 
ing him a fine by way of acknowledgment for the license of alienation. Add 
to this the plain feudal investiture, by delivering the symbol of seisin in pres¬ 
ence of the other tenants in open court; “quando hasta vel aliud corporeum 
quidlibet porrigitur a domino se investituram facere dicente; quee saltern coram 
duobus vasaiiis solemniter fieri debet ( e ) and, to crown the whole, the oath 
of fealty is annexed, the very bond of feudal subjection. From all which we 
may fairly conclude, that had there been no other evidence of the fact in the 
rest of our tenures and estates, the very existence of copyholds, and the man¬ 
ner in which they are transferred, would incontestibly prove the very univer¬ 
sal reception which this northern system of property for a long time obtained 
in this island; and which communicated itself, or at least its similitude, even 
to our very villeins and bondmen. 

This method of conveyance is so essential to the nature of a copyhold es¬ 
tate, that it cannot properly be transferred by any other assurance. No feoff¬ 
ment or grant has any operation thereupon. If I would exchange a copyhold 
estate with another, I cannot do it by an ordinary deed of exchange at the 
common law, but we must surrender to each other’s use, and the lord will ad¬ 
mit us accordingly. If I would devise a copyhold, I must surrender *it r*q fl o 
to the use of my last will and testament: and in my will I must de- ^ -* 

dare my intentions, and name a devisee, who will then be entitled to admis¬ 
sion. (/) A fine or recovery had of copyhold lands in the king’s court may, 
indeed, if not duly reversed, alter the tenure of the lands, and convert them 
into frank fee, (^) which is defined in the old book of tenures (h) to be “land 
pleadable at the common law;” but upon an action on the case, in the nature 
of a writ of deceit , brought by the lord in the king’s court, such fine or re¬ 
covery will be reversed, the lord will recover his jurisdiction; and the lands 
will be restored to their former state of copyhold, (f) 

In order the more clearly to apprehend the nature of this peculiar assurance, 
lot us take a separate view of its several parts; the surrender, the presentment 
and the admittance. 

1. A surrender by an admittance subsequent whereto the conveyance is to 
receive its perfection and confirmation, is rather a manifestation of the alienor’s 
intention, than a transfer of any interest in possession. For, till admittance of 
cestuy que use y the lord taketh notice of the surrenderor as his tenant; and he 
shall receive the profits of the land to his own use, and shall discharge all ser¬ 
vices due to the lord. Yet the interest remains in him not absolutely, but sub 
modo; for he cannot pass away the land to another, or make it subject to any 
other incumbrance than it was subject to at the time of the surrender. But no 
manner of legal interest is vested in the nominee before admittance. If he 
enters, he is a trespasser, and punishable in an action of trespass: and if be 
surrenders to the use of another, such surrender is merely void, and by no mat¬ 
ter ex post facto can be confirmed. For though he be admitted in pursuance of the 
original surrender, and thereby acquires afterwards a sufficient and plenary in¬ 
terest as absolute owner, yet his second surrender previous to his own admit¬ 
tance is absolutely void ab initio / because at the time of such surrender he had 
but a possibility of an interest, and could therefore transfer nothing; and no 
subsequent admittance can make an act good, which was ab initio void. Yet, 




Bro. Abr. tit. Tenant per copie. 10. (©) Feud. J. 2, t. 2. 

) Co. Copyh. 1 36. (p) Old. Nat. Brev. t. briefe de recto claueo. F. N. B. 11 

0 t tenir en frank* fee. (i) Sea Book m, page 166. 
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though upon the original surrender the nominee hath but a possibility, it is 
however such a possibility as may, whenever he pleases, be reduced to a cer¬ 
tainty; for he cannot either by force or fraud be deprived or deluded of the 
effects and fruits of the surrender; but if the lord refuse to admit him, he is 
r*369l com P ellal)le to d° by a bill in chancery, or a mandamus: (&) *and 
-* the surrenderor can in no wise defeat his grant; his hands being for¬ 
ever bound from disposing of the land in any other way, and his mouth forever 
stopped from revoking or countermanding his own deliberate act (Z) 

2. As to the presentment; that by the general custom of manors, is to be 
made at the next court baron immediately after the surrender; but by special 
custom in some places it will be good, though made at the second or other sub¬ 
sequent court And it is to be brought into court by the same persons that 
took the surrender, and then to be presented by the homage; and in all points 
material must correspond with the true tenor of the surrender itself. And 
therefore, if surrender be conditional, and the presentment be absolute, both 
the surrender, presentment, and admittance thereupon, are wholly void: (m) 
the surrender, as being never truly presented; the presentment, as being false; 
and the admittance, as being founded on such untrue presentment. If a man 
surrenders out of court, and dies before presentment, and presentment be made 
after his death, according to the custom, that is sufficient, (n) So, too, if 
cestuy que use dies before presentment, yet, upon presentment made after his 
death, his heir according to the custom shall be admitted. The same law is, if 
those, into whose hands the surrender is made, die before presentment; for, 
upon sufficient proof in court, that such a surrender was made, the lord shall be 
compelled to admit accordingly. And if the steward, the tenants, or others 
into whose hands such surrender is made, refuse or neglect to bring it in to 
be presented, upon a petition preferred to the lord in his court baron, the party 
grieved shall find remedy. But if the lord will not do him right and justice, 
he may sue both the lord, and them that took the surrender, in chancery, and 
shall there find relief, (o) (l) 

r * *3. Admittance is the last stage, or perfection, of copyhold assur- 

L ances. And this is of three sorts : first, an admittance upon a volun¬ 

tary grant from the lord; secondly, an admittance upon surrender by 
the former tenant; and, thirdly, an admittance upon a descent from the an¬ 
cestor. 

In admittances, even upon a voluntary grant from the lord, when copyhold 
lands have escheated or reverted to him, the lord is considered as an instru¬ 
ment. For though it is in his power to keep the lands in his own hands; or 
to dispose of them at his pleasure, by granting an absolute fee-simple, a free¬ 
hold, or a chattel interest therein; and quite to change their nature from copy- 
hold to socage tenure, so that he may well be reputed their absolute owner and 
lord; yet if he will still continue to dispose of them as copyhold, he is bound 
to observe the ancient custom precisely in every point, and can neither in 
tenure nor estate introduce any kind of alteration; for that were to create a 
new copyhold; wherefore in this respect the law accounts him custom s in¬ 
strument. For if a copyhold for life falls into the lord's hands, by the tenant's 
death, though the lord may destroy the tenure and enfranchise the land, yet if 
he grants it out again by copy, he can neither add to nor diminish the 
ancient rent, nor make any, the minutest, variation in other respects: (/?) nor 
is the tenant’s estate, so granted, subject to any charges or incumbrances by the 

lord, (q) , , 

In admittance upon surrender of another, the lord is to no intent reputed 


<k) 9 RoU. Rep. 107. 
(o) Co. Oopyn. $ 4a 


(0 Co. Copyh. 5 39. 

(p) Ibid. $ 41. (tf) 8 R«P. 83. 


(m) Ibid. { 4a 


(») Oo. Iitt. 6» 


(1) The law respecting copyholds has been greatly changed by statute, but as nothing of 
the sort exists in America, it is not deemed important to note the changes here. 
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as owner, but wholly as an instrument: and the tenant admitted shall likewise 
be subject to no charges or incumbrances of the lord; for his claim to the es¬ 
tate is solely under him that made the surrender' (r) 

And, as in admittances upon surrenders, so in admittances upon descents , by 
the death of the ancestor, the lord *is used as a mere instrument; and r*g> 71 n 
as no manner of interest passes into him by the surrender or the death L ^ 
of his tenant, so no interest passes out of him by the act of admittance. And 
therefore neither in the one case nor the other, is any respect had to the quan¬ 
tity or quality of the lord’s estate in the manor. For whether he be tenant in 
fee or for years, whether he be in possession by right or by wrong, it is not 
material; since the admittances made by him shall not be impeached on account 
of his title, because they are judicial, or rather ministerial acts, which every 
lord in possession is bound to perform, (s) 

Admittances, however, upon surrender, differ from admittances upon descent 
in this, that by surrender nothing is vested in cestuy queuse before admittance, 
no more than in voluntary admittances; but upon descent the heir is tenant by 
copy immediately upon the death of his ancestor; not indeed to all intents and 
purposes, for he cannot be sworn on the homage, nor maintain an action in the 
lord’s court as tenant; but to most intents the law taketh notice of him as of 
a perfect tenant of the land instantly upon the death of his ancestor, especially 
where he is concerned with any stranger. He may enter into the land before 
admittance; may take the profits; may punish any trespass done upon the 
ground; (2) nay, upon satisfying the lord for his fine due upon the 
descent, may surrender into the hands of the lord to whatever use he pleases. 

(2) For which reasons we may conclude, that the admittance of an heir is 

principally for the benefit of the lord, to entitle him to his fine, and not so 
much necessary for the strengthening and completing the heir’s title. Hence 
indeed an observation might arise, that if the benefit, which the heir is to re¬ 
ceive by the admittance, is not equal to the charges of the fine, he will never 
come in and be admitted to his copyhold in court; and so the lord may be de¬ 
frauded of his fine. But to this we may reply in *the words of Sir 

Edward Coke, (w) “ I assure myself, if it were in the election of the ' 

heir to be admitted or not to be admitted, he would be best contented without 
admittance; but the custom of every manor is in this point compulsory. For, 
either upon pain of forfeiture of their copyhold, or of incurring some great 
penalty, the heirs of copyholders are enforced, in every manor, to come into 
oourt and be admitted according to the custom, within a short time after no¬ 
tice given of their ancestor’s decease.” 


CHAPTER XXHL 

OF ALIENATIONS BY DEVISE. 

The last method of conveying real property is, by devise , or disposition 
contained in a man’s last will and testament. And, in considering this 
subject, I shall not at present inquire into the nature of wills and testa¬ 
ments, which are more properly the instruments to convey personal estates; 
but only into the original and antiquity of devising real estates by will, 

4 Bap. >7. Co. Lltt ». (j) 4 Rep. 37. 1 Bap. 140. (Q 4 Bap. A («) Oo. Oopyh. ( 4L 


(2) If the lord refuse in a proper case to admit the tenant, he may be compelled to do CO 
by mandamus. Reg. ▼. Dendy, 1 E. and B., 829; Reg. y. Wellesley, 9 id., 994. 
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and the construction of the several statutes upon which that power is now 
founded. 

It seems sufficiently clear, that, before the conquest, lands were devisable by 
will, (a) But upon the introduction of the military tenures, the restraint of 
devising lands naturally took place, as a branch of the feudal doctrine of non- 
alienation without the consent of the lord. (6) And some have questioned 
whether this restraint (which we may trace even from the ancient Germans) 
(c) was not founded upon truer principles of policy, than the power of wanton¬ 
ly disinheriting the heir by will, and transferring the estate, through the dotage 
or caprice of the ancestor, from those of his blood to utter strangers. For 
this, it is alleged, maintained the balance of property, and prevented one man 
from growing too big or powerful for his neighbours; since it rarely happens, 
r*374l 8ame man i 0 heir to many others, though by art and manage- 

L J ment he may frequently become their devisee. Thus the ancient law 
of the Athenians directed that the estate of the deceased should always descend 
to his children; or, on failure of lineal descendants, should go to the collateral 
relations: which had an admirable effect in keeping up equality, and prevent¬ 
ing the accumulation of estates. But when Solon \d) made a slight alteration, 
by permitting them (though only on failure of issue) to dispose of their lands 
by testament, and devise away estates from the collateral heir, this soon pro¬ 
duced an excess of wealth in some, and of poverty in others: which by a 
natural progression, first produced popular tumults and dissensions; and these 
at length ended in tyranny, and the utter extinction of liberty: which was 
quickly followed by a total subversion of their state and nation. On the other 
hand, it would now seem hard, on account of some abuses (which are the 
natural consequences of free agency, when coupled with human infirmity), to 
debar the owner of lands from distributing them after hb death as the exigence 
of his family affairs, or the justice due to his creditors, may perhaps require. 
And this power, if prudently managed, has with us a peculiar propriety; by 
preventing the very evil which resulted from Solon’s institution, the too great 
accumulation of property; which is the natural consequence of our doctrine of 
succession by primogeniture, to which the Athenians were strangers. Of this 
accumulation the ill effects were severely felt even in the feudal times: but it 
should always be strongly discouraged in a commercial country, whose wel¬ 
fare depends on the number of moderate fortunes engaged in the extension of 
trade. 

However this be, we find that, by the common law of England since the con¬ 
quest, no estate, greater than for term of years, could be disposed of by testa¬ 
ment; (e) except only in Kent, and in some ancient burghs, and a few particular 
manors, where their Saxon immunities by special indulgence subsisted, (f) 
r * n And though the feudal restraint on alienations *by deed vanished very 
L J early, yet this on wills continued for some centuries after: from an ap¬ 

prehension of infirmity and imposition on the testator in extremis , which made 
such devises suspicious, (g) Besides, in devises there was wanting that general 
notoriety, and public designation of the successor, which in descents is apparent 
to the neighbourhood, and which the simplicity of the common law always 
required in every transfer and new acquisition of property. 

But when ecclesiastical ingenuity had invented the doctrine of uses as a thing 
distinct from the land, uses began to be devised very frequently, (A) and the 
devisee of the use could in chancery compel its execution. For it is observed 
by Gilbert, (i) that, as the popish clergy then generally sat in the court of 
chancery, they considered that men are most liberal when they can enjoy their 
possessions no longer: and therefore at their death would choose to dispose of 
them to those who, according to the superstition of the times, could intercede 


(a) Wright of Tenures, 172. 
tc) Tacit, ds mor. (Term. o. 91. 
<*)9In*.7. (/) Lift, ft 107. 
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for their happiness in another world. But, when the statute of uses (J) had 
annexed the possession to the use, these uses, being now the very land itself, 
became no longer devisable: which might have occasioned a great revolution 
in the law of devises, had not the statute of wills been made about five years 
after, viz.: 32 Hen. VIII, c. 1, explained by 34 Hen. VIII, c. 5, which enacted 
that all persons being seised in fee-simple (except feme-coverts, (1) infants, 
idiots, and persons of non-sane memory) might by will and testament in writ¬ 
ing devise to any other person, except to bodies corporate, two-thirds of their 
lands, tenements, and hereditaments, held in chivalry, and the whole of those 
held in socage: which now, through the alteration of tenures by the statute of 
Charles the Second, amounts to the whole of their landed property, except 
their copyhold tenements. 

Corporations were excepted in these statutes, to prevent the extension of 
gifts in mortmain; but now, by construction *of the statute 43 Eliz. c. i 

4, it is held, that a devise to a corporation for a charitable use is valid, •* 

as operating in the nature of an appointment , rather than of a bequest . And 
indeed the piety of the judges hath formerly carried them great lengths in sup¬ 
porting such charitable uses; (&) it being held that the statute of Elizabeth, 
which favours appointments to charities, supersedes and repeals all former 
statutes, (/) and supplies all defects of assurances: ( m ) and therefore not only 
a devise to a corporation, but a devise by a copyhold tenant without surrender¬ 
ing to the use of his will, (n) and a devise (nay even a settlement) by tenant 
in tail without either fine or recovery, if made to a charitable use, are good by 
way of appointment, (o) 

With regard to devises in general, experience soon showed how difficult and 
hazardous a thing it is, even in matters of public utility, to depart from the 
rules of the common law; which are so nicely constructed and so artificially 
connected together, that the least breach in any one of them disorders for a 
time the texture of the whole. Innumerable frauds and perjuries were quickly 
introduced by this parliamentary method of inheritance; for so loose was the 
construction made upon this act by the courts of law, that bare notes in the 
hand-writing of another persou were allowed to be good wills within the statute. 
(p) To remedy which, the statute of frauds and perjuries, 29 Car. II, c, 3 , 
directs, that all devises of lands and tenements shall not only be in writing, 
but signed by the testator, or some other person in his presence, and by his 
express direction; and be subscribed, in his presence, by three or four credible 
witnesses. (2) And a solemnity nearly similar is requisite for revoking a devise 
by writing; though the same may be also revoked by burning, cancelling, tear- 


( j) 27 Hen. VTIL, o. 10. 
(Jc) Ch. Free. 272. 

(n) Moor. 890. 


See Dyer, 143. 

(i) Gilb. Rep. 45. 1 P. Wins. 348. 
(o) 2 Vera. 453. Ch. Prec. IS. 


(m) Duke’s Charit. Uses, 84. 
(p) Dyer, 72. Cro. Ells. 100. 


(1) In nearly all the states and territories of the United States a married woman Is now 
by statute given the same power to dispose of property by will which she would have if 
unmarried. See Bishop, Law of Married Women; Jarman on Wills by Bigelow, ch. 8. 
Independent of statute, a married woman may make a will of personalty with the consent 
of her husband, but he may withdraw the consent at any time before probate. Tucker v. 
Inman, 4 M. and G., 1049. Unless he ha* renewed it after the wife’s death. Maas v. Shef¬ 
field, i Rob., 364. Where the statute did not expressly exclude married women, it was 
held in Ohio they might dispose of their property by will: Allen v. Little, 5 Ohio, <35; but 
in Pennsylvania a different ruling was made. West v. West, 10 S. and R., 446. 

Where property is settled to the separate use of a married woman, she may dispose of it 
by will, or by testamentary appointment, and this whether the title is in her or in trustees for 
her. See Jarman on Wills by JBigelow, 39 and notes: Taylor v. Meads, 4, D. J. and S., 597; 
Cooper v. McDonald, 7 Ch. Div. 288. 

(2) The Wills act, 1 Vic., c. 26, reduces the number to two. And by section 14, the incom¬ 
petency of a witness to be admitted to prove the execution will not invalidate the will. Set 
1 Jarm. on Wills, 102. And by that act the execution of all wills, codicils and revoking 
instruments requires the same formalities. The testator must sign at the foot or end of the 
will; as to which, see statute 15 and 16 Vic., c. 24. 
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ing, or obliterating thereof by the devisor, or in his presence and with his 
consent: (3) as likewise impliedly , by auch a great and entire alteration in the 
circumstances and situation of the devisor, as arises from marriage and the 
birth of a child, (< 7 ) (4) 

In the construction of this last statute, it has been adjudged that the testa- 
f*3771 tor>8 name > written with his own hand, at the beginning of *his will, 
L -* as, “ I, John Mills, do make this my last will and testament;” is a suffi¬ 
cient signing, without any name at the bottom; (r) though the other is the 
safer way. (5) It has also been determined, that though the witnesses must all 

(?) Christopher v. Christopher, Scacch. 6 July, 1771. flpragge v. Atone, at the Cockpit, 27 Mar. 1773, by 
Wilmot, De Grey and Parker. See page 602. 

(r) 8 Lev. 1. 


(3) To make any act of destruction or cancellation of a will operate as a revocation, the act 
must be done animo vevocandi: Burtenshaw v. Gilbert, Cowp. 39; and when done with that 
intent, a very slight injury to the instrument may be sufficient; such as drawing a line through 
the testator's name: Martins v. Gardiner, 8 Sira. 73; Baptist Church v. Kobbarte, 2 Penn. Si. 
110; Johnson v. Brailsford, 2 N. & McCord, 272; S. C., 10 Am. Dec., 601; or even tearing off 
the seal, though the seal itself was not an essential formality. Avery v. Pixley, 4 Mass. 
460; Price v. Powell, 3 H. andN., 341. Alterations made in a will after execution, by inter¬ 
lineation or erasure, ought to be duly attested by witnesses; and if this be not done, the in¬ 
terlineations cannot take effect, and words erased evidently with a view to the changes 
which the interlineations would make, will still, if legible, be treated as part of the will. 1 
Jarm. on. Wills, 133; Redf. on Wills, 315. But where erasures are made in a will without 
addition, the will is revoked pro tanto. 1 Jarm. on Wills, 132; Redf. on Wills. 313. See 
as to revocation In general, Gains v. Gains, 2 A. K. Marsh., 190; 8. C., 12 Am. Dec., 375 
and note;Bohanon v. Walcot, 1 How. Miss., 386; 8. C., 29 Am. Dec., 631; Penniman’s Will, 
20 Minn., 245; 8. C., 18 Am. Rep., 368. 

(4) Marriage and birth of a child revoke a will where there is no provision made for the 
wife or child in the will: Havens v. Van Den Burgh, 1 Denio, 27; Brush v. Wilkins, 4 
Johns. Ch.; 506; Wilcox v. Rhodes, 1 Wash. Ter., 4; but in Wheeler v. Wheeler, 1 R. I., 
864, the revocation was held to be presumptive only and parol evidence of the testator's in¬ 
tention was admitted. In Illinois and North Carolina it is held that as the husband and 
wife by the statutes of those states are heirs to each other, marriage alone will revoke a will: 
Duryea v. Duryea, 85 Ill., 41; American Board Foreign Missions v. Nelson, 72 Ill., 564; 
Tyler v. Tyler, 19 Ill., 151; Byrd v. 8urles, 77 N. C., 435; but since act of 1861 in Illinois 
marriage of a widow having children does not revoke her will. Re Tuller, 7ft Ill., 99. That 
a will of a feme sole is revoked by marriage, see Hodsden v. Lloyd, 2 Bro. C. C., 534; 
Lathrop v. Dunlop, 4 Hun, 212; Loomis v. Loomis, 51 Barb., 257; Fransen’s Will, 26* 
Penn. 8t., 202; Davis* Estate, 1 Tuck. Sur. Rep., 107. In Indiana marriage alone 
will not revoke a will. Bowers v. Bowers, 63 Ind., 480. That marriage and birth of a 
child revokes the will, see Negus v. Negus, 46 Iowa, 487; Fallon v. Chidester, 46 
Iowa, 688; McCullum v. McKenzie, 26 Iowa, 510; Hughes v. Hughes, 87 Ind., 183; Walker 
v. Hall, 84 Penn. St., 483; Bloomer v. Bloomer 2 Bradf. Sur. Rep., 339; Ewing v. Sneed, 5 
J. J. Marsh., 460; Tomlinson v. Tomlinson, 1 Ashm., 224; even though the child be 
posthumous: Morse v. Morse, 42 Ind., 865; Evans v. Anderson, 15 Ohio St., 824; 
Squires* Estate, 11 Phila. 110; Lancashire v. Lancashire, 5 T.R., 49; but not where the birth 
of the child is contemplated in the will: Warnerv. Beach, 4 Gray, 162; or where circum¬ 
stances were such that the birth of the child must have been contemplated. Peters v. Skiers, 
126 Mass., 135. The will is revoked even though the child die in testator’s lifetime. Sulli¬ 
van v. 8ullivan, 1 Phillim., 843; Ash v. Ash, 0 Ohio St., 883. 

In England the ecclesiastical courts hold that the implied revocation by marriage and birth, 
of a child may be rebutted by parol evidence of the intention of testator: Brady y. Cubit, 1 
Doug., 31; Fox v. Marston, 1 Curt., 884; Johnson v. Johnson, 1 Phil., 469; but in Marston 
v. Fox, 8 Ad and E., 14, it was decided after a full discussion that such was not the rule of 
the common-law courts, but that evidence of the intention of the testator would not be re¬ 
ceived and the revocation was absolute. See Israel v. Rodon, 2 Moore P. C., 51. 

(6) The st atute of Wills, 1 Vic., 26, requires a will to be signed at the end of the instru¬ 
ment, and this is very generally required also by the statutes of Wills in the United States. 
In the absence of such statutory provision, the writing of the testator's name in any part of 
the instrument by the testator himself, would be sufficient, if it satisfactorily appeared to 
have been done to give the instrument effect as a will, but not otherwise. Waller v. Wal¬ 
ler, 1 Grat., 464. The signing of a will may be by the testator in person, or by some other 
person by his direction: but when by another, such person should attest the will as a wit¬ 
ness, ana in his attestation recite the mode of affixing the testator's name. McGee v. Poi^- 
ter, 14 Mo., 01. Signing by a mark is sufficient if the testator cannot write: Butler v.Ben- 
•on, 1 Barb., 626; Upchurch v. Upchurch, 16 B. Monr., 102; Smith v. Dolby, 4 Harr., 860; 
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see the testator sign, or at least acknowledge the signing, yet they may do it 
at different times, (.s') But they must all subscribe their names as witnesses 
in his presence lest by any possibility they should mistake the instrument, (t) 
(Q) And, in one case determined by the court of king’s bench, (w) the 
judges were extremely strict in regard to the credibility, or rather the compet¬ 
ency, of the witnesses: for they would not allow any legatee, nor by conse¬ 
quence a creditor, where the legacies and debts were charged on the real estate, 
to be a competent witness to the devise, as being too deeply concerned in in¬ 
terest not to wish the establishment of the will; for, if it were established, he 
gained a security for his legacy or debt from the real estate, whereas other¬ 
wise he had no claim but on the personal assets. This determination, however, 
alarmed many purchasers and creditors, and threatened to shake most of the 
titles in the kingdom, that depended on devises by will. For, if the will was 
attested by a servant to whom wages were due, by the apothecary or attor¬ 
ney, whose very attendance made them creditors, or by the minister of the 
parish, who had any demand for tithes or ecclesiastical dues (and these are the 
persons most likely to be present in the testator’s last illness), and if in such 
case the testator had charged his real estate with the payment of his debts, the 
whole will, and every disposition therein, so far as related to real property, 
were held to be utterly void. This occasioned the statute 25 Geo. II, c. *6, 
which restored both the competency and the credit of such legatees , by declar¬ 
ing void all legacies given to witnesses, and thereby removing all possibility 
of their interest affecting their testimony. The same statute likewise estab¬ 
lished the competency of creditors , by directing the testimony of all such 
creditors to be admitted, but leaving their credit (like that of all other wit¬ 
nesses) to be considered, on a view of all the circumstances, by the court 
*and jury before whom such will shall be contested. And in a much 
later case (v) the testimony of three witnesses, who were creditors was J 

held to be sufficiently credible, though the land was charged with the payment 
of debts; and the reasons given on the former determination were said to be 
insufficient. (7) 

Another inconvenience was found to attend this new method of conveyance 
by devise; in that creditors by bond and other specialties, which affected the 
heir provided he had assets by descent, were now defrauded of their securities, 

(•) Freem. 286. 2 CK Cas. 109. Pr. Ch. 186. (t) 1 P. Wm& 740. (v) Btra. 125&, 

(u) 5L 31 Geo. EL 1 Burr. 1, 430. 


and in some states it has been held sufficient whether he could write or not. St. Louis 
Hospital v. Williams’ Administrator, 19 Mo., 609. See Ray v. Hill, 3 Btrobh., 297. And 
in England it has been held that signing by initials—De Savory, 15 Jur., 1042—or by a ficti¬ 
tious name—Re Redding, 2 Rob. 339—was a sufficient signing. 

(6) The attestation should not only be in the bodily presence of the testator, but he should 
be in a conscious state, and be able to observe what is being done, if disposed to do so. It 
is not absolutely necessary, however, that he be in the same room with the witnesses, if 
within sight Dewey v. Dewey, 1 Met., 349; Watson v. Pipes, 82 Miss., 451; Wright v. 
Lewis, 5 Rich., 212. But if the testator was where he could not see the witnesses in the act 
of attestation, it is insufficient. Brooks v. Duflell, 23 Ga., 441; Boldry v. Parris, 2 Cush., 
433; Edelen v. Hardey’s Lessee, 7 Har. and J.. 61; 8. C., 16 Am. Dec., 292. 

An attestation clause to a will is not essential, but it may nevertheless become very im¬ 
portant in the event of the witnesses not recollecting the facts recited therein, as in that case 
the due execution of the will may be inferred from the recitals. See Hitch v. Wells, 19 
Beav., 84; Lawyer v. Smith, 8 Mich., 411; Kirk v. Carr, 54 Penn. St., 285. 

(7) The statute 1 Vic., c. 26, makes void devises and bequests, not only to an attesting wit¬ 
ness, but to the husband or wife of such witness, and expressly provides that the incompe¬ 
tency of a witness, to be admitted to prove the execution of a will, shall not render it 
invalid. The statute further enacts that any creditor , or the wife or husband of any credi¬ 
tor, whose debt is charged upon the property devised or bequeathed by the will, may ba 
admitted to prove the execution thereof as an attesting witness, and that an executor of a 
will may be admitted to prove its execution—a point on which some doubts had previously 
existed. Similar statutes exist in the United States, and cases decided under their provis¬ 
ions are referred to in Bigelow's Jarman on Wills, notes to pp. 70-74. 
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not having tlie same remedy against the devisee of their debtor. To obviate 
which, the statute 3 and 4 W. and M. c. 14, hath provided, that all wills and 
testaments, limitations, dispositions, and appointments of real estates, by ten¬ 
ants in fee-simple or having power to dispose by will, shall (as against such 
creditors only), be deemed to be fraudulent and void: and that such creditors 
may maintain their actions jointly against both the heir and the devisee. (8) 

A will of lands, made by the permission and under the control of these stat¬ 
utes, is considered by the courts of law not so much in the nature of a testa¬ 
ment, as of a conveyance declaring the uses to which the land shall be subject: 
with this difference, that in other conveyances the actual subscription of the 
witnesses is not required by law,(«?) though it is prudent for them so to do, in 
order to assist their memory when living, and to supply their evidence when 
dead; but in devises of lands such subscription is now absolutely necessary by 
statute, in order to identify a conveyance, which in its nature can never be set 
up till after the death of the devisor. And upon this notion, that a devise 
affecting lands is merely a species of conveyance, is founded this distinction 
between such devises and testaments of personal chattels; that the latter will 
operate upon whatever the testator dies possessed of, the former only upon 
such real estates as were his at the time of executing and publishing his will. 
r*879l (9) Wherefore no *after-purchased lands will pass under such 

devise, (y) unless, subsequent to the purchase or contract, (z) the 
devisor republishes his will, (a) 

We have now considered the several species of common assurances, whereby 
a title to lands and tenements may be transferred and conveyed from one man 
to another. But, before we conclude this head, it may not be improper to 
take notice of a few general rules and maxims, which have been laid down 
by courts of justice, for the construction and exposition of them all. These are, 

1 . That the construction be favourable, and as near the minds and apparent 
intents of the parties, as the rules of law will admit. (J) For the maxims of 
law are, that “ verba intentioni debent inservire ; n and “ beniyne interpretamur 
chart as propter simplicitatem laicorum,” And therefore the construction must 
also be reasonable , and agreeable to common understanding, (c) (10) 




to) See pages 307, 308. 

V ) Moor. 255. li Mod. 127. 

(£>) And. 60. (c) 1 Bulstr. 175. 


(x) 1 P. Wms. 575. 11 Mod. 148. 
(z) 1 Ch. Cas. 39. 2 Ch. Caa. 144. 
Hob. 304. 


(a) Salk. £38. 


(8) Wills of both real and personal estate in the United States are made subject to the- 
rights of creditors, as well by simple contract as by specialty, and, to the extent that it is- 
necessary to appropriate the property to the satisfaction of their demands, the intended 
bounty is defeated. And the same is now true in England. See statutes 11 Geo. IV and 1 
Wm. IV, c. 47; 3 and 4 id., c. 104, and 2 and 3 Vic., c. 60. 

(9) The general rule is that a devise of lands will not carry after acquired lands, but only 
those owned at the date of the will. Jackson v. Holloway. 7 Johns., 394; Jackson v. Potter, 
9 Johns., 312; Girard v. Philadelphia, 4 Rawle, 323; Grimke v. Grimke, 1 Desau., 366; 
Parker v. Cole, 2 J. J. Marsh., 503; McKinnon v. Thompson, 3 Johns. Ch., 307; George 
r. Green, 13 N. H., 621; Watson v. Child, 9 Rich. Eq., 129; Jones v. Shewmaker, 35 Ga. ( 
151; Kemp v. McPherson, 7 Har. and J., 320; Brewen v. Bragan, 4 N. J. Eq., 261; Ballard 
r. Carter. 5 Pick., 112; S. C., 16 Am. Dec., 377; Johnston v. Hunly, Taylor, 305;S. C., 1 Am. 
Dec., 590. And at common law it made no difference how clearly expressed wa9 the testator’s 
intention to pass such after acquired land9. Beall v. Schley, 2 Gill, 181; S. C., 41 Am. 
Dec., 415; Roberts v. Elliot, 3 T. B. Monr., 395;Bowman v. Violet, 4 T. B. Monr., 350; Girard 
v. Philadelphia, 4 Rawle, 323; S. C., 26 Am. Dec., 145. But by statutes in England and most 
of the United States after acquired lands may now pass by devise if such was the testator s 
intention. Willis v. Watson, 4 Scam., 64; Peters v. Spillman, 18 111., 370; Turpin v. Turpin, 

1 Wash., 75; Jack v. Shoenberger, 22 Penn. St., 416; Hitchcock v. Hitchcock, 35 Penn. St., 
893; Allen v. Harrison, 3 Call, 289; Smith v. Edrington, 8 Cranch, 66. But in New York 
the after acquired land will not pass under a generaldevise. Douglass v. Sherman, 2 Paige, 
858; Pond v. Bergh, 10 Paige, 140. And the North Carolina statute on tlie subject did not 
apply to wills executed before the passage of the act. Battle v. Speight, 9 Ired., 288. 

(10) Parkhurst v. Smith, Willes, 332; Doe v. Porter, 3 Ark., 18; S. C., 36 Am. Dec., 

Kane v. Hood, 13 Pick., 281; Ingalls v. Cole, 47 Me., 530; Bird v. Hamilton, WaL Ul, 
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2. That quo ties in verbis nuUa est ambiguitas ibi nulla expositio contra verba 
fienda est: (d) but that, where the intention is clear, too minute a stress be not 
laid on the strict and precise signification of words: vam qui hceret in litera , 
hceret in cortice. Therefore, by a grant of a remainder a reversion may well 
pass, and e converso . (e) And another maxim of the law is, that “ mala gram - 
matica non vitiat chartam /” neither false English nor bad Latin will destroy 
a deed, (f) Which perhaps a olassioal critic may think to he no unnecessary 
caution. (11) 

3. That the construction he made upon the entire deed, and not merely upon 
disjointed parts of it. “Nam ex antecedentibus et consequentibus , fit optima 
interpretation (g) And ^therefore that every part of it be (if possible) pogoi 
made to take effect: and no word but what may operate in some shape ^ J 
or other. (A) “Nam ve?'ba debent intelligi cum effectu , ut res magis valeat 
quam pereat” (i) ( 12 ) 

4. That the deed be taken most strongly against him that is the agent or 
contractor, and in favour of the other party. “ Verba fortius accipiuntur con - 
tra proferentem” (13) As, if tenant in fee-simple grants to any one an estate 
for life, generally, it shall be construed an estate for the life of the grantee, (j) 
For the principle of self-preservation will make men sufficiently careful not to 
prejudice their own interest by the too extensive meaning of their words: and 
hereby all manner of deceit in any grant is avoided; for men would always 
affect ambiguous and intricate expressions, provided they were afterwards at 
liberty to put their own construction upon them. But here a distinction must 
be taken between an indenture and a deed-poll: for the words of an indenturej 


(1) 2 Sauud. 15?. (e) Hob. 27. 

) 10 Rep. 133. Co. Litt 223. 2 Show. 884. 
i) PlowcL 156. (j) Co. Utt. 42. 


8 


( g ) 1 Biilstr. 10L 


(A) 1 P. Wms. 457. 


361; French v. Carhart, 1 N. Y., 90. And the intent of the parties should govern. Baker 
v. Whiting, 3 Sumn., 475; Thomas v. Hatch, 3 Sumo., 170; Hibbard v. Hurlburt, 10 Vt., 
173; Williams v. Dickerson, 2 Hoot, 191; S. C., 1 Am. Dec., 66; Pray v. Pierce, 7 Maas., 
381; Wallis v. Wallis, 4 Mass., 135; Jackson v. Moore, 6 Cow., 706; Whallon v. Kauffman, 
19 Johns., 97; Bell v. Sawyer, 32 N. H., 72; Johnson v. Simpson, 36 N. H., 91; Prescott v. 
Hayes, 43 N. H., 593; McLaughlin v. Bishop, 35 N. J., 513. The intent will control tech¬ 
nical terms where not repugnant to a rule of law. Jackson v. Myers, 3 Johns., 388; Central 
Pacific R. R. Co. v. Beal, 47 Cal., 151; Flagg v. Eames, 40 Vt., 16; Collins v. Lavelle, 44 
Vt., 230. The intent must be derived from the instrument itself. Roberti v. Atwater, 43 
Conn., 540. 

(11) That the grammatical sense of words need not be adhered to, see Jackson v. Top¬ 
ping, 1 Wend., 388; Wright v. Kemp, 3 T. R., 470; Hancock v. Watson, 18 Cal., 137; Litch¬ 
field v. Cud worth, 15 Pick., 23. Punctuation is only resorted to when other means fail* 
Ewing v. Burnet, 11 Pet., 41. 

(12) Churchill v. Reamer, 8 Bush, 256; Richardson v. Palmer, 38 N. H., 212; Clough v. Bow¬ 
man, 15 N. H., 504; Webster v. Atkinson, 4 N. H., 21; Moore v. Griffin, 22 Me., 350; Jame¬ 
son v. Balmer, 20 Me., 425; Babcock v. Wilson, 17 Me., 372; Corbin v. Healey, 20 Pick., 
514; Folsom v. McDonough. 6 Cush., 208; Norris v. Showerman, 2 Doug. Mich., 16; Good¬ 
year v. Cary, 4 Blatchf., 271; Gibson v. Bogy, 28 Mo., 478; Moore v. Jackson, 4 Wend., 
58; Jackson v. Blodget, 16 Johns., 172; Alton v. Illinois Transportation Co., 12 Ill,, 38; 
Johnston v. McDonnell, 37 Tex., 595; Duke of Northumberland v. Errington, 5 T. R., 522: 
Browning v. Wright, 2 B. & P., 13. 

(13) In cases of doubt construction is against the grantor. Clough v. Bowman, 15 N. 
H., 504; Tenny v. Beard, 5 N. H., 58; Cocheco Mnfg. Co. v. Whittier, 10 N. H., 
305; Mills v. Catlin, 22 Vt., 98; Hathaway v. Power. 6 Hill, 453; Cicotte v. 
Gagnier, 2 Mich., 381; Glover v. Shields, 32 Barb., 374; Carrington v. Goddin, 13 
Gratt., 587; Glenn v. Davis, 35 Md., 208. This rule, however, is one which the 
courts only apply when no satisfactory results can be reached by other rules of construction. 
2 Wash. Real Prop., 628; Marshall v. Niles, 8 Codd., 369; Carroll v. Norwood, 5 H. & J., 
163. And the rule applies with special force to reservations in a deed. Klaer v. Ridgway, 
86 Pa. St., 529. Some cases hold that where a deed will inure several ways the grantee 
may elect which way to take it. Jackson v. Hudson, 3 Johns., 375; S. C., 3 Am. Dec., 500; 
Coxe v. Blanden, 1 Watts, 533; 8. C., 26 Am. Dec., 83, but the election must be made in a 
reasonable time. Rung v. Bhoneberger, 2 Watts, 23; S. C., 26 Am. Dec,, 95. But such 
deeds have been held void for uncertainty in Haren v. Crane, 1 Adams, 93; Hart v. Haw¬ 
king 8 Bibb, 502; 8. 0., 6 Am. Dec., 666; Armstrong v, Mudd, 10 B. Monr., 144. 
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executed by both parties, are to be considered as the words of them both; for, 
though delivered as the words of one party, yet they are not his words only! 
because the other party hath given his consent to every one of them. But in 
a deed-poll, executed only by the grantor, they are the words of the grantor 
only, and shall be taken most strongly against him. (k) And, in general, this 
rule, being a rule of some strictness and rigour, is the last to be resorted to; 
and is never to be relied upon, but where all other rules of exposition 
fail m # * 

5. That, if the words will bear two senses, one agreeable to, and another 
against law; that sense be preferred, which is most agreeable thereto, (m) As 
if tenant in tail lets a lease to have and to hold during life generally, it shall 
be construed to be a lease for his own life only, for that stands with the law; 
and not for the life of the lessee, which is beyond his power to grant. (14) 
r*38l! 'Dm* in a deed, if there be two clauses so totally repugnant to 
*■ -* each other, that they cannot stand together, the first shall be received, 

and the latter rejected; (n) wherein it differs from a will; for there, of two 
such repugnant clauses the latter shall stand, (o) Which is owing to the dif¬ 
ferent natures of the two instruments; for the first deed and the last will are 
always most available in law. (15) Yet in both cases we should rather attempt 
to reconcile them. ( p ) 

7. That a devise be most favourably expounded, to pursue if possible the will 
of the devisor, who, for want of advice or learning, may have omitted the legal 
or proper phrases. And therefore many times the law dispenses with the want 
of words in devises, that are absolutely requisite in all other instruments. Thus 
a fee may be conveyed without words of inheritance; (y) and an estate-tail 
without words of procreation, (r) By a will also an estate may pass by mere 
implication, without any express words to direct its course. As, where a man 
devises lands to his heir at law, after the death of his wife; here, though no 
estate is given to the wife in express terms, yet she shall have an estate for life 
by implication; ( s ) for the intent of the testator is clearly to postpone the heir 
till after her death; and, if she does not take it, nobody else can. So,*also, 
where a devise is of black-acre to A, and of white-acre to B in tail, and if they 
both die without issue, then to C in fee; here A and B have cross remainders 
by implication, and on the failure of either’s issue, the other or his issue shall 
take the whole; and C’s remainder over shall be postponed till the issue of 
both shall fail, (t) But, to avoid confusion, no such cross remainders are al¬ 
lowed between more than two devisees: ( u ) and, in general, where any im¬ 
plications are allowed, they must be such as are necessary (or at least highly 
* probable ) and not merely possible implications, (w) (10) And herein 
*- J there is no distinction between the rules of law and of equity; for the 

Co. Lltt. 184. (I) Bacon's Elem. c. 8. 

Hardr. 94. (o) Co. Lltt. 112. _ ( 

See page 115. (®) H. 13 Hen. vu, 17. 


Co. Lltt. 42. 


(m) C 

(o) Co. LUt.J12._ (p) Cro. Eliz. 420. 1 Vern. 80. 


Freem. 484. 


(u) Cro. Jac. 655. 


1 Vent. 876. 

1 Ventr. 224. 2 Show. 139. 


(q) See page 108. 
(it) Vaugh. 282. 


(14) The construction making a deed valid will prevail. Anderson v. Baughman, 7 Mich., 
69; Gano v. Aldridge, 27 Ind., 294; Tenny v. East Warren, &c., Co., 43 N. H., 343; Horn 
▼. Gartman, 1 Fla., 63; Post v. Hover, 33 N. Y. f 593. 

(15) The first clause of a deed will prevail, where it is clearly repugnant to a later 
clause. Tubbs v. Gatewood, 26 Ark., 128; Webb v. Webb, 29 Ala., 588; Petty v. Boothe, 
19 Ala., 633; Budd v. Brooke, 3 Gill, 198; Eldridge v. See YuptCo., 17 Cal., 44; Havens v. 
Dale, 18 Cal., 359; Daniel v. Veal, 32 Ga., 589. The latter of two repugnant clauses in a 
will prevails. Sims v. Doughty, 5 Yes., 243; Constantine v. Constantine, 6 Yes., 100; Cov- 
enhoven v. Shuler, 2 Paige, 122; Stickles’ Appeal, 29 Penn. St., 234; Snively v. Stover, 78 
Penn. St., 484; Holdefer v. Teifel, 51 Ind., 343; Hollins v. Coonan, 9 Gill, 62; Bradstreet 
v. Clarke, 12 Wend., 602; Felton v. Hill, 41 Ga., 554. This rule is one to be applied only 
In cases of last resort where the instrument does not furnish better means of ascertaining 
the probable intent. Inglehart v. Kirwan, 10 Md., 559; Newbold v. Boone, 52 Penn. Sjk, 
107; Van Vechten v. Keator, 63 N. Y., 52; Auburn Seminary v. Kellogg, 10 N. Y., 
Everitt v. Everitt, 29 N. Y. , 39; Sweet v. Chase, 2 N. Y. , 73. 

(16) See what is said by Lord Eldon on this subject in 1 Yes. and B.,400. 

552 


Chap. 23.] 


Construction of Conveyances. 


382 


will, being considered in both courts in the light of a limitation of uses, 
(x) is construed in each with equal favour and benignity, and expounded 
rather on its own particular circumstances, than by any general rules of posi¬ 
tive law. (17) 

And thus we have taken a transient view, in this and the three preceding 
chapters, of a very large and diffusive subject, the doctrine of common assur¬ 
ances: which concludes our observations on the title to things real, or the means 
by which they may be reciprocally lost and acquired. We have before con¬ 
sidered the estates which may be had in them, with regard to their duration or 
quantity of interest, the time of their enjoyment, and the number and con¬ 
nexions of the persons entitled to hold them: we have examined the tenures, 
both ancient and modern, whereby those estates have been, and are now, 
holden: and have distinguished the object of all these inquiries, namely, things 
real, into the corporeal or substantial and incorporeal or ideal kind; and have 
thus considered tne rights of real property in every light wherein they are con¬ 
templated by the laws of England. A system of laws that differs much from 
every other system, except those of the same feudal origin, in its notions and 
regulations of landed estates; and which, therefore, could in this particular be 
very seldom compared with any other. 

The subject which has thus employed our attention, is of very extensive use, 
and of as extensive variety. And yet, I am afraid, it has afforded the student 
less amusement and pleasure in the pursuit, than the matters discussed in the 
preceding book. To say the truth, the vast alterations which the doctrine of 
real property has undergone from the conquest to the present time; the infinite 
determinations upon points that continually arise, and which have been heaped 
one upon another for a course of seven centuries, without any order or 
^method; and the multiplicity of acts of parliament which have r*ooQi 
amended; or sometimes only altered, the common law: these causes have ' 

made the study of this branch of our national jurisprudence a little perplexed 
and intricate. It hath been my endeavour, principally, to select such parts of 
it as were of the most general use, where the principles were the most simple, 
the reasons of them the most obvious, and the practice the least embarrassed. 
Yet I cannot presume that I have always been thoroughly intelligible to such 
of my readers as were before strangers even to the very terms of art which I 
have been obliged to make use of; though, whenever those have first occurred, 
I have generally attempted a short explication of their meaning. These are 
indeed the more numerous, on account of the different languages which our 
law has at different periods been taught to speak; the difficulty arising from 
which will insensibly diminish by use and familiar acquaintance. And 
therefore I shall close this branch or our inquiries with the words of Sir Ed¬ 
ward Coke; (y) “Albeit the student shall not at any one day, do what he 
can, reach to the full meaning of all that is here laid down, yet let him no way 
discourage himself, but proceed: for on some other day, in some other place” 
(or perhaps upon a second perusal of the same), “his doubts will be probably 
removed.” 

(*) Fltxg. 236. 11 Hod. 168. (y) Proem e to 1 Inst, 


(17) For Mr. Jarman’s rules for the construction of wills, see 2 Jarm. on Wills, ed. 1801, 
762, et seq.; Redf. on Wills, 425, note. For general rules on the same subject, see Mann v. 
Mann, 14 Johns., 1; Chrystiev. Phyfe, 19 N. Y., 844. 
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CHAPTER XXIV. 

OF THINGS PERSONAL. 

Under the name of things personal are included all sorts of things movable, 
which may attend a man's person wherever he goes; and, therefore, being 
only the objects of the law while they remain within the limits of its jurisdic¬ 
tion, and being also of a perishable quality, are not esteemed of so high a 
nature, nor paid so much regard to by the law, as things that are in their na¬ 
ture more permanent and immovable, as lands and houses and the profits issu¬ 
ing thereout. These being constantly within the reach, and under the protec¬ 
tion of the law, were the principal favourites of our first legislators: who took 
all imaginable care in ascertaining the rights, and directing the disposition of 
such property as they imagined to be lasting, and which would answer to pos¬ 
terity the trouble and pains that their ancestors employed about them; but at 
the same time entertained a very low and contemptuous opinion of all per¬ 
sonal estate, which they regarded as only a transient commodity. The amount 
of it indeed was comparatively very trifling, during the scarcity of money and 
the ignorance of luxurious refinements, which prevailed in the feudal ages. 
Hence it was, that a tax of the fifteenth, tenth, or sometimes a much larger 
proportion, of all the movables of the subject, was frequently laid without 
scruple, and is mentioned with much unconcern by our ancient historians, 
though now it would justly alarm our opulent merchants and stockholders. 
|-* 385 i And hence, ^likewise, may be derived the frequent forfeitures inflicted 
J by the common law, of all a man’s goods and chattels, for misbehav¬ 
iours and inadvertencies that at present hardly seem to deserve so severe a 
punishment. Our ancient law-books, which are founded upon the feudal pro¬ 
visions, do not, therefore, often condescend to regulate this species of property. 
There is not a chapter in Britton, or the Mirror, that can fairly be referred to 
this head; and the little that is to be found in Glanvil, Bracton, and Fleta, 
seems principally borrowed from the civilians. But of later years, since the 
introduction and extension of trade and commerce, which are entirely occupied 
in this species of property, and have greatly augmented its quantity, and, of 
course, its value, we have learned to conceive different ideas of it. Our courts 
now regard a man’s personalty in a light nearly, if not quite, equal to his 
realty: and have adopted a more enlarged and less technical mode of consid¬ 
ering the one than the other; frequently drawn from the rules which they 
found already established by the Roman law, wherever those rules appeared to 
be well grounded, and apposite to the case in question, but principally from 
reason and convenience, adapted to the circumstances of the times, preserving 
withal a due regard to ancient usages, and a certain feudal tincture, which is 
still to be found in some branches ot personal property. 

But things personal, by our law, do not only include things movable, but also 
something more: the whole of which is comprehended under the general name 
of chattels , which, Sir Edward Coke says, (a) is a French word, signifying 
goods. The appellation is in truth derived from the technical Latin word, 
catalla: which primarily signified only beasts of husbandry, or (as we still call 
them) cattle , but in its secondary sense was applied to all movables in gene¬ 
ral. (6) In the grand coustumier of Normandy (c) a chattel is described as a 
mere movable, but at the same time it is set in opposition to a fief or feud: so 
that not only goods, but whatever was not a feud, were accounted chattels. 
*And it is in this latter, more extended, negative sense, that our law 
adopts it; the idea of goods, or movables only, being not sufficiently 

(a) 1 Inst 118. (5) Dufreane n, 400. (c) 0. 87. 
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comprehensive to take in everything that the law considers as a chattel inter¬ 
est. For since, as the commentator on the coustumier (tf) observes, there are 
two requisites to make a fief or heritage, duration as to time, and immobility 
with regard to place; whatever wants either of these qualities is not, accord¬ 
ing to the Normans, an heritage or fief; or, according to us, is not a real 
estate; the consequence of which in both laws is, that it must be a personal 
estate, or chattel. 

Chattels therefore are distributed by the law into two kinds; chattels real f 
and chattels personal, (a) 

1. Chattels real, saith Sir Edward Coke, (f) are such as concern, or savour 
of, the realty; as terms for years of land, wardships in chivalry (while the 
military tenures subsisted), tne next presentation to a church, estates by a 
statute-merchant, statute-staple, elegit, or the like; of all which we have already 
spoken. And these are called real chattels, as being interests issuing out of, 
or annexed to, real estates: of which they have one quality, viz.: immobility, 
which denominates them real; but want the other, viz., a sufficient, legal, in¬ 
determinate duration; and this want it is that constitutes them chattels . The 
utmost period for which they can last is fixed and determinate, either for such 
a space of time certain, or till such a particular sum of money be raised out 
of such a particular income; so that they are not equal in the eye of the law 
to the lowest estate of freehold, a lease for another’s life; their tenants were 
considered upon feudal principles as merely bailiffs or farmers; and the tenant 
of the freehold might at any time have destroyed their interest, till the reign 
of Henry YHI. (g) A freehold, which alone is a real estate, andi seems (as has 
been said) to answer to the fief in Normandy, is conveyed by corporal investi¬ 
ture and *livery of seisin; which gives the tenant so strong a hold of 
the land, that it never after can be wrested from him during his life, 
but by his own act of voluntary transfer or of forfeiture; or else by the hap¬ 
pening of some future contingency, as in estates pur auter vie, and the deter¬ 
minable freeholds mentioned iu a former chapter. (A) And even these, being 
of an uncertain duration, may by possibility last for the owner’s life; for the 
law will not presuppose the contingency to happen before it actually does, and 
till then the estate is to all intents and purposes a life-estate, and therefore a 
freehold interest. On the other hand, a chattel interest in lands, which the 
Normans put in opposition to fief, and we to freehold, is conveyed by no seisin 
or corporal investiture, but the possession is gained by the mere entry of the 
tenant himself; and it will certainly expire at a time prefixed and determined, 
if not sooner. Thus a lease for years must necessarily fail at the end and 
completion of the term; the next presentation to a church is satisfied and 
gone the instant it comes into possession, that is, by the first avoidance and 
presentation to the living; the conditional estates by statutes and elegit are 
determined as soon as the debt is paid; and so guardianship in chivalry expired 
of course the moment that the heir came of age. And if there be any other 
chattel real, it will be found to correspond with the rest in this essential 
quality, that its duration is limited to a time certain beyond which it cannot 
subsist. 

2. Chattels personal , are, properly and strictly speaking, things movable; 
which may be annexed to or attendant on the person of the owner, and carried 
about with him from one part of the world to another. Such are animals, 
household stuff, money, jewels, corn, garments, and everything else that can 
properly be put in motion, and transferred from place to place. And of this 
kind of chattels it is that we are principally to speak in the remainder of this 
book; having been unavoidably led to consider the nature of chattels real, and 

US) II convicndroitqu'il fust non mouvable et de duree a tousiours . fol. 107. a. 

(«) So, too, in the Norman law. Cateux sont meubles et immeubles; si comme vrais meubHes tout qui 
transporter »e peuvent et ensuivir le corps ; immtrublee sont chosen oui ne peuvent ensuivir le corps, ni 
estrs transporters, ei tout ce qui n'est point en heritage. LL. Will. NothL o. 4, apud Dufreene IL 400. 

(/) I In n. 118. (p) See page 143. (A) Page 130. 
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r*388l tbe ' r inci<3ents » in the former chapters, which were *employed upon 
1 J real estates; that kind of property being of a mongrel, amphibious 
nature, originally endowed with one only of the characteristics of each speoies 

of things; the immobility of things real, and the precarious duration of things 
personal. 6 

Chattel interests being thus distinguished and distributed, it will be proper 
to consider, first, the nature of that property , or dominion, to which they are 
liable; which must be principally, nay solely, referred to personal chattels: and, 
secondly, the title to that property, or how it may bo lost and acquired* Of 
each of these in its order. 


CHAPTER XXV. 

OF PROPERTY IN THINGS PERSONAL. 

Property in chattels personal may be either in possession; which is where 
a man hath not only the right to enjoy, but hath the actual enjoyment of, the 
thing: or else it is in action; where a man hath only a bare right, without any 
occupation or enjoyment. And of these the former, or property in possession^ 
is divided into two sorts, an absolute and a qualified property. 

I. First, then, of property in possession absolute , which is where a man 
hath, solely and exclusively, the right, and also the occupation, of any movable 
chattels; so that they cannot be transferred from him, or cease to be his, with¬ 
out his own act or default. Such maybe all inanimate things, as goods, plate, 
money, jewels, implements of war, garments and the like: such also may be all 
vegetable productions, as the fruit or other parts of a plant, when severed from 
the body of it; or the whole plant itself, when severed from the ground; none 
of which can be moved out of the owner’s possession without his own act or 
consent, or at least without doing him injury, which it is the business of the 
law to prevent or remedy. Of these, therefore, there remains little to be said. 

But with regard to animals , which have in themselves a principle and power 
of motion, and (unless particularly confined) can convey themselves from one 
part of the world to another, there is a great difference made with respect to 


[*390] 


*their several classes, not only in our law, but in the law of nature and 


of all civilized nations. They are distinguished into such as are domitce , 
and such as are fierce naturae: some being of a tame and others of a wild dispo¬ 
sition. In such as are of a nature tame and domestic (as horses, kine, sheep, 
poultry, and the like), a man may have as absolute a property as in any inani¬ 
mate beings; because these continue perpetually in his occupation, and will not 
stray from his house or person, unless by accident or fraudulent enticement, in 
either of which cases the owner does not lose his property: ( a) in which our 
law agrees with the laws of France and Holland. (6) The stealing, or forcible 
abduction, of such property as this, is also felony; for these are things of in¬ 
trinsic value, serving for the food of man; or else for the use of husbandry, 
(c) But in animals fierce naturae a man can have no absolute property. 

Of all tame and domestic animals, the brood belongs to the owner of the 
dam or mother; the English law agreeing with the civil, that u partus sequitur 
ventrem n in the brute creation, though for the most part in the human speoies 
it disallows that maxim. And therefore in the laws of England, ( d ) as well 
as Rome (a) “ si equam meam equus tuus prcegnantem fiecerit , non est tuum 
sed meum quod natum est.” And, for this Puffendorf ( f ) gives a sensible 

fa) t Hod. 819. (6) Fin. in Inst l. f, tit. 1, f IS. ( c ) 1 HaL P. 0. 511.51*. 

(S) Bro . Abr. tit . propertie, 29. (e) Ff. 6,1, 5. (/) I*, of N. 1. 4, c. 7. 
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reason: not only because the male is frequently unknown; but also because 
the dam, during the time of her pregnanoy, is almost useless to the proprietor, 
and must be maintained with great expense and care: wherefore, as her owner 
is the loser by her pregnancy, he ought to be the gainer by her brood. An 
exception to this rule is in the case of young cygnets; which belong equally 
to the owner of the cock and hen, and shall be divided between them, (g) 
But here the reasons of the general rule cease, and “ cessante *ratione r *onii 
eessat et ipsa lex: for the male is well known, by his constant associa- ^ -* 

tion with the female; and for the same reason the owner of the one doth not 
suffer more disadvantage, during the time of pregnancy and nurture, than the 
owner of the other. 

II. Other animals, that are not of a tame and domestic nature, are either not 
the objects of property at all, or else fall under our other division, namely, that 
of qualified , limited , or special property; which is such as is not in its nature 
permanent, but may sometimes subsist, and at other times not subsist. In dis¬ 
cussing which subject, I shall in the first place show, how this species of 
property may subsist in such animals as are feres natures, or of a wild nature; 
and then how it may subsist in any other things, when under particular cir¬ 
cumstances. 

First, then, a man may be invested with a qualified, but not an absolute 
property in all creatures that are feres natures , either per industriam , propter 
impotentiam , or propter privilegium. 

1. A qualified property may subsist in animals feres natures per industriam 
hominis: (1) by a man’s reclaiming and making them tame by art, industry, 
and education; or by so confining them within his own immediate power, that 
they cannot escape and use their natural liberty. And under this head some 
writers have ranked all the former species of animals we have mentioned, ap¬ 
prehending none to be originally and naturally tame, but only made so by art 
and custom, as horses, swine, and other cattle; which, if originally left to them¬ 
selves, would have chosen to rove up and down, seeking their food at large, and 
are only made domestic by use and familiarity: and are therefore, say they, 
called mansueta, quasi , manui assueta . But however well this notion may be 
founded, abstractedly considered, our law apprehends the most obvious distinc¬ 
tion to be, between such animals as we generally see tame, and are therefore 
seldom, if ever, found wandering at large, which it calls domites natures: and 
such creatures as are usually found at liberty, which are therefore supposed to 
be more emphatically feres *natures , though it may happen that the r*oQ 9 i 
latter shall be sometimes tamed and confined by the art and industry L -* 
of man. Such as are deer in a park, hares or rabbits in an enclosed warren, 
doves in a dove-house, pheasants or patridges in a mew, hawks that are fed 
and commanded by their owner, and fish in a private pond or in trunks. These 
are no longer the property of a man, than while they continue in his keeping 
or actual possession : but if at any time they regain their natural liberty, his 
property instantly ceases; unless they have animum revertendi , which is only 
to be known by their usual custom of returning. (A) A maxim which is bor¬ 
rowed from the civil law; (») “ revertendi animum videntur desinere habere 
tunc, cum revertendi consuetudinem deseruerint” The law therefore extends 
this possession farther than the mere manual occupation; for my tame hawk 
that is pursuing his quarry in my presence, though he is at liberty to go where 
he pleases, is nevertheless my property; for he hath animum revertendi . So 
are my pigeons, that are flying at a distance from their home (especially of the 
carrier kind), and likewise the deer that is chased out of my park or forest, 
and is instantly pursued by the keeper or forester; all which remain still in my 


to) 7 Bep 17. 


(A) Bracton, I. 3, c. 1. 7 Bep. 17. 


(0 Inst. 2, 1,15. 


(1) Bee Williams on Beal Prop. 19, and the observations by Mr. Justice Bayley, 9 B. and 

o>. an. 
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possession, and I still preserve mv qualified property in them. But if they 
stray without my knowledge, and ao not return in the usual manner, it is then 
lawful for any stranger to take them, (k) But if a deer, or any wild animal 
reclaimed, hath a collar or other mark put upon him, and goes and returns at 
his pleasure; or if a wild swan is taken, and marked and turned loose in the 
river, the owner’s property in him still continues, and it is not lawful for any 
one else to take him: (/) but otherwise, if the deer has been long absent with¬ 
out returning, or 4he swan leaves the neighbourhood. Bees also are ferae 
naturae ; but when hived and reclaimed, a man may have a qualified property 
r* 393 i in them, by the law of nature, as well as by the civil law. (m) *And 
to the same purpose, not to say in the same words, with the civil law 
speaks Bracton: (n) occupation, that is, hiving or including them, gives the 
property in bees; for though a swarm light upon my tree, I have no more 
property in them till I have hived them, than I have in the birds which make 
their nests thereon, and therefore if another hives them, he shall be their pro- 

f rietor: but a swarm, which fly from and out of my hive, are mine so long as 
can keep them in sight, and have power to pursue them; and in these circum¬ 
stances no one else is entitled to take them. But it hath also been said, (o) 
that with us the only ownership in bees is ratione soli; and the charter of the 
forest, ( p ) which allows every freeman to be entitled to the honey found 
within his own woods, affords great countenance to this doctrine, that a quali¬ 
fied property may be had in bees, in consideration of the property of the soil 
whereon they are found. 

In all these creatures, reclaimed from the wildness of their nature, the prop¬ 
erty is not absolute but defeasible: a property, that may be destroyed if they 
resume their ancient wildness and are found at large. For if the pheasants 
escape from the mew, or the fishes from the trunk, and are seen wandering at 
large in their proper element, they become ferae naturae again; and are free 
and open to the first occupant that hath ability to seize them. But while they 
thus continue my qualified or defeasible property, they are as much under the 
protection of the law, as if they were absolutely and indefeasibly mine ; and 
an action will lie against any man that detains them from me, or unlaw¬ 
fully destroys them. It is also as much felony by common law to steal such 
of them as are fit for food, as it is to steal tame animals: (q) but not so, if they 
are only kept for pleasure, curiosity, or whim, as dogs, bears, cats, apes, par¬ 
rots, and singing-birds: (r) because their value is not intrinsic, but depending 
only on the caprice of the owner: (s) though it is such an invasion of property 
r * as may ^amount to a civil injury, and be redressed by a civil action, (t) 

^ J Yet to steal a reclaimed hawk is felony both by common law and stat¬ 
ute; (u) which seems to be a relic of the tyranny of our ancient sportsmen. 
And, among our elder ancestors, the ancient Britons, another species of re¬ 
claimed animals, viz., cats, were looked upon as creatures of instrinsic value; 
and the killing or stealing one was a grievous crime, and subjected the offender 
to a fine; especially if it belonged to the king’s houselold, and was the custos 
horrei regii y for which there was a very peculiar forfeiture, (to) And thus 
much of qualified property in wild animals, reclaimed per industriam. (2) 

(fe) Finch, L. 177. (t) Crompt. of Courts, 167. 7 Rep. 16. (m) Puff. L 4. e. 6, $ 5. Inst. 2, 1, 14. 

(n) 1.2, c. 1, § 3. (o) Bro. Abr. tit . propertie, 87, cites 43 Edw. Ill, 24. (p) 9 Hen. in, o 13. 

(g) 1 Hal. P. C. 512. (r) Lamb. Eiren. 275. (s) 7 Rep. 18. 8 Inst. 109. 

(f) Bro. Abr. tit. trespass, 407. («) 1 Hal. P. O. 512. 1 Hawk. P. 0. c. 83. 

(to ) 44 Si quis felerti, horrei regii custodem, occiderit vel furto abstulerit.felis ewnma cauda suspendatur, 
capite aream attingente, et in earn grana tritici effundantur , usquedum summitas caud<B tritico co- 
operiatur." Wotton. LL. Wall. 1. 3, c. 5, % 5. An amercement similar to which, Sir Edward Coke tells 
us (7 Rep. 18), there anciently was for stealing swans; only suspending them by the beak. Instead of the 
tail 


(2) Upon this general subject see 2 Kent, 348: Williams on Pers. Prop., 19; Pierson v. 
Post, Caines, 175; 9. C., 2 Am. Dec., 204; Buster v. Newkirk, 20 Johns., 76; Common¬ 
wealth v. Chace, 0 Pick., 15. A property is acquired in bees by hiving and reclaiming 
them; but merely marking the tree in which bees are found does not vest any property in 
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2. A qttaxtfied property may also subsist with relation to animals feres 
natures, rations i tn pot e?i tide, on account of their own inability. As when hawks, 
herons, or other birds build in my trees, or coneys or other creatures make 
their nests or burrows in ray land, and have young ones there; I have a quali¬ 
fied property in those young ones till such time as they can fly or run away, 
and then my property expires: (x) but, till then, it is in some cases trespass, 
and in others felony, for a stranger to take them away, (y) For here, as the 
owner of the land has it in his power to do what he pleases with them, the law 
therefore vests a property in him of the young ones, in the same manner as it 
does of the old ones if reclaimed and confined; for these cannot through weak¬ 
ness, any more than the others through restraint, use their natural liberty and 
forsake him. 

3. A man may, lastly, have a qualified property in animals feres natures , 
propter privilegium : that is, he may have tne privilege of hunting, taking, and 
killing them, in ^exclusion of other persons. Here he has a transient r*ogc-i 
property in these animals, usually called game, so long as they continue L J 
within his liberty; (z) and may restrain any stranger from taking them therein: 
but the instant they depart into another liberty, this qualified property ceases. 
The manner in which this privilege is acquired will be shown in a subsequent 
chapter. 

The qualified property which we have hitherto considered extends only to 
animals ferae natures, when either reclaimed, impotent, or privileged. Many 
other things may also be the objects of qualified property. It may subsist in 
the very elements, of fire or light, of air and of water. A man can have no 
absolute permanent property in these, as he may in the earth and land; since 
these are of a vague and fugitive nature, and therefore can admit only of a pre¬ 
carious and qualified ownership, which lasts so long as they are in actual use 
and occupation, but no longer. If a man disturbs another, and deprives him 
of the lawful enjoyment of these; if one obstructs another’s ancient windows, 
(a) (3) corrupts the air of his house or gardens, (i) (4) fouls his water, (c) or 

(x) Carta deforest. 9 Hen. IEL c. 18. (y) 7 Rep. 17. Lamb. Siren. 274. 

(*) Cro. Car. 564. Mar. 43 6McxL 876. 12Mod. 144. (o) 9 Rep. 6& 

(6) 9 Rep. 69. Lot. 92. (c) 0 Rep. 69. 


the finder. Gillet v. Mason, 7 Johns., 16; Ferguson v. Miller, 1 Cow., 243; S. C., 13 Am. 
Dec., 519; see Wallis v. Mease, 3 Binn., 546; Adams v. Bunton, 43 Vt, 30. If bees once 
reclaimed fly off, the owner retains his property so long as he can keep them In (sight and 
pursue them. Goff v. Kilts, 15 Wend., 550. A trespasser killing game on the land of 
another in England acquires no right to it, but it belongs to the owner of the land. Blades 
v. Higgs. 11 H. L. Cas., 621. That one may acquire a property in wild geese by taming 
them, see Amory v. Flyn. 10 Johns., 102; 8. C., 0 Am. Dec., 810. And In other wild ani¬ 
mals: State v. House. 65 N. C. f 315; 8. C., 0 Am. Rep., 744. 

Oysters planted in a bay or arm of a sea, in a bed clearly marked cut, and where there 
were no oysters growing spontaneously, are the property of the planter. Fleet v, Hege- 
man, 14 Wend., 42. 

(3) See Story v. Odin, 12 Mass., 157; Robeson v. Pittenger, 1 Green Ch., 57; Gerber v. 
Grabel, 16 Ill., 217; Durel v. Boisblanc, 1 La. Ann., 407. By the common law of England 
a person by the uninterrupted enjoyment of the privilege of receiving light and air into his 
buildings over the contiguous land of another, might acquire a prescriptive right to do so; 
but this doctrine has almost universally been rejected in this country as being unsuited to 
oui condition and circumstances. Bee Parker v. Foote, 19 Wend., 309; Rogers v. Sawin, 
10 Gray, 376; Carrig v. Dee, 14 Gray, 583; Randall v. Sanderson, 111 Mass., 114; Keats v 
Hugo, 115 Mass., 204; Jenks v. Williams, 115 Mass., 217; Napier v. Bulwinkle, 5 Rich., 
311; Cherry v. Stein, 11 Md., 1; Powell v. Sims, 5 W. Va., 1; Ward v. Neal, 37 Ala., 500; 
Haverstick v. Sipe, 33 Penn. St., 368; Ingraham v, Hutchinson, 2 Conn., 584; Mullen v. 
Strieker, 19 Ohio St., 135; Keiper v. Klein, 61 Ind., 310; Pierre v. Fernald, 26 Me., 436; 
Guest v. Reynolds, 68 HI., 478: S. C., 18 Am. Rep., 570; Hubbard v. Town, 33 Vt., 295; 
note to Story v. Odin, 7 Am. Dec., 49. Such an easement may undoubtedly be granted; 
but whether it can be implied from the terms of a grant when not expressly created, may 
be a question. See the cases above; also French v. Railroad Co., 2 La. Ann. , 80; Janes v. 
Jenkins, 34 Md., 1. 

(4) See 8 Kent, 44S; 2 Waahb. Real Prop. 00, 04; Waahb. on Eases., W0. 

561 



395 


Property in Things Personal. 


- [Book IL 

unpens and lets it out, or if he diverts an ancient watercourse that used to run 
to the other’s mill or meadowy (d) the law will animadvert hereon a9 an injury, 
and protect the party injured in his possession. But the property in them 
ceases the instant they are out of possession; for, when no man is engaged in 
their actual occupation, they become again common, and every man has an 
equal right to appropriate them to his own use. 

These kinds of qualification in property depend upon the peculiar circum¬ 
stances of the subject matter, which is not capable of being under the absolute 
dominion of any proprietor. But property may also be of a qualified or special 
nature, on account of the peculiar circumstances of the owner, when the thing 
f*396l ls vei 7 capable of absolute ownership. *As in case of bailment, 

*- or delivery of goods to another person for a particular use; as to a car¬ 

rier to convey to London, to an innkeeper to secure in his inn, or the like. 
Here there is no absolute property in either the bailor or the bailee, the person 
delivering, or him to whom it is delivered: for the bailor hath only the right, 
and not the immediate possession; the bailee hath the possession, and only a 
temporary right. But it is a qualified property in them both; and each of 
them is entitled to an action, in case the goods be damaged or taken away: the 
bailee, on account of his immediate possession; the bailor, because the posses¬ 
sion of the bailee is, mediately, his possession also, (e) So also in case of 
goods pledged or pawned upon condition, either to repay money or otherwise; 
both the pledger and pledgee have a qualified, but neither of them an absolute, 
property in them: the pledger’s property is conditional, and depends upon the 
performance of the condition of repayment, <fcc.; and so, too, is that of the 
pledgee, which depends upon its non-performance, (f) The same may be said 
of goods distreined for rent, or other cause of distress: which are in the nature 
of a pledge, and are not, at the first taking, the absolute property of either the 
distreinor, or party distreined upon; but may be redeemed, or else forfeited, 
by the subsequent conduct of the latter. But a servant, who hath the care of 
his master’s goods or chattels, as a butler of plate, a shepherd of sheep, and the 
like, hath not any property or possession either absolute or qualified, but only 
a mere charge or oversight, (g) 

Having thus considered the several divisions of property in possession , which 
subsists there only, where a man hath both the right and also the occupation 
of the thing; we will proceed next to take a short view of the nature of pro¬ 
perty in action , or such where a man hath not the occupation, but merely a 
bare right to occupy the thing in question; the posssesion whereof may how¬ 
ever be recovered Dy a suit or action at law; from whence the thing so recover- 
* 8 ca ^ e ^ * a ^ing or chose in action . (A) Thus, money due on a 
*- J bond is a chose in action; for a property in the debt vests at the time 
of forfeiture mentioned in the obligation, but there is no possession till recov¬ 
ered by course of law. If a man promises, or covenants with me, to do any 
act, and fails in it, whereby I suffer damage, the recompense for this damage 
is a chose in action; for, though a right to some recompense vests in me at the 
time of the damage done, yet what, and how large such recompense shall be, 
can only be ascertained by verdict: and the possession can only be given me by 
legal judgment and execution. In the former of these cases the student will 
observe, that the property, or right of action, depends upon an express contract 
or obligation to pay a stated sum: and in the latter it depends upon an implied 
contract, that if the covenantor does not perform the act he engaged to do, he 
shall pay me the damages I sustain, by this breach of covenant. And hence 
it may be collected, that all property m action depends entirely upon contracts, 
either express or implied; which are the only regular means of acquiring a 


(<f) 1 Leon. 273. Skin. 889. (•) i non. Aor. w*. \j) wn». <_ y"*7ZTZi’,- * _ 

(A) The same Idea, and the same denomination of property prevailed in the civil law. Rent m oont* 
aosms habere intelligimur , quotient ad recuperandum earn actionem habeamu*. (£/• 41,aa 
•* osque bonis adnumerabitur etiam li quid set in actionifrus, petitianibuM, persecutwnious. aam 
m kmc in bonis asm videntur. ” (Ff. 60, 16, 49.) 

MO 


(•) 1 Ron. Abr. 007. 


(/) Cro. Jac. *45. 


(ff) 8 Inst. 108. 
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chose in action, and of the nature of which we shall disoourse at large in a sub¬ 
sequent chapter. (5) 

At present we have only to remark, that upon all oontraota or promises, 
either express or implied, and the infinite variety of cases into which they 
are and may be spun out, the law gives an action of some sort or other 
to the party injured in case of non-performance; to compel the wrongdoer 
to do justice to the party with whom he has contracted, and, on failure 
of performing the identical thing he engaged to do, to render a satisfac¬ 
tion equivalent to the damage sustained. But while the thing, or its equiva¬ 
lent, remains in suspense, and the injured party has only the right and not 
the occupation, it is called a chose in action; being a thing rather in potentia 
than in esse; though the owner may have as ^absolute a property in, r*oQoi 
and be as well entitled to, such things in action, aa to things in pos- *- J 
session. 

And, having thus distinguished the different degree or quantity of dominion 
or property to which things personal are subject, we may add a word or two 
concerning the time of their enjoyment , and the number of their owners : in 
conformity to the method before observed in treating of the property of things 
real. 

First, as to the time of enjoyment . By the rules of the ancient common law, 
there could be no future property, to take place in expectancy, created in per¬ 
sonal goods and chattels; because, being things transitory, and by many acci¬ 
dents subject to be lost, destroyed, or otherwise impaired, and the exigencies 
of trade requiring also a frequent circulation thereof, it would occasion perpet¬ 
ual suits and quarrels, and put a stop to the freedom of commerce, if such 
limitations in remainder were generally tolerated and allowed. But yet in last 
wills and testaments such limitations of personal goods and chattels, in re¬ 
mainder after a bequest for life, were permitted: (i) though originally that 
indulgence was only shewn, when merely the use of the goods, and not the 
goods themselves, was given to the first legatee; (A?) the property being sup¬ 
posed to continue all the time in the executor of the devisor. But now that 
distinction is disregarded: (1) and therefore, if a man either by deed or will 
limits his books or furniture to A for life, with remainder over to B, this re¬ 
mainder is good. But, where an estate-tail in things personal is given to the 
first or any subsequent possessor, it vests in him the total property, and no re¬ 
mainder over shall be permitted on such a limitation, (to) For this, if allowed, 
would tend to a perpetuity, as the devisee or grantee in tail of a chattel has no 
method of barring the entail; and therefore the law vests in him at once the 
entire dominion of goods, being analogous to the fee-simple which a tenant in 
tail may acquire in a real estate. 

*Next, as to the number of owners. Things personal may belong to r*ooQi 
their owners, not only in severalty, but also in joint-tenancy and in L J 
common, as well as real estates. They cannot, indeed, be vested in copar¬ 
cenary; because they do not descend from the ancestor to the heir, which is 
necessary to constitute coparceners. But if a horse or other personal chattel 
be given to two or more, absolutely, they are joint-tenants hereof; and, unless 


(0 Eqa.Oaa.Abr. 88a 


(ft) Mar. 108. 


(I) 2 Freem. 208. 


(m) 1P. Wma. 220. 


(5) There are many rights of action, however, which, spring from torts, and yet are 
recognized as property so as to be the subject of equitable assignment, and of survivorship 
to personal representatives on the death of the person entitled to maintain suit. This is so, 
generally, as to rights of action for such torts as are not merely personal. See North v. 
Turner, 9 S. and R, 244; McKee v. Judd, 12 N. Y., 622; Rice v. Stone, 1 Allen, 566; 
Jordan v. Gillen, 44 N. H., 424; Final v. Backus, 18 Mich., 218; Tome v. Dubois, 6 Wal., 
648; More v. Massini, 32 Cal., 590. And so distinctly are such rights possessed of the at¬ 
tributes of property that it is not even competent for the legislature to deprive the party of 
them by prohibiting the maintenance of suit Griffin v. Wilcox. 21 Ind.. 870; Johnson v. 
Jones, 44 UL, 142. 
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the jointure be severed, the same doctrine of survivorship shall take place as in 
estates of lands and tenements, (n) And, in like manner, if the jointure be 
severed, as, by either of them selling his share, the vendee and the remaining 
part owner shall be tenants in common, without any jus accrescendi or sur¬ 
vivorship. ( o ) So, also, if 100/. be given by will to two or more, equally to 
be divided between them, this makes them tenants in common; ( p ) as, we have 
formerly seen, (q) the same words would have done in regard to real estates. 
But, for the encouragement of husbandry and trade, it is held that a stock on a 
farm, though occupied jointly, and also a stock used in a joint undertaking, 
by way of partnership in trade, shall always be considered as common and not 
as joint property, and there shall be no survivorship therein, (r) (6) 


CHAPTER XXVI. 

OF TITLE TO THINGS PERSONAL BY OCCUPANCY. 

We are next to consider the title to things personal, or the various means of 
acquiring , and of losing , such property as may be had therein: both which 
considerations of gain and loss shall be blended together in one and the same 
view, as was done in our observations upon real property; since it is for the 
most part impossible to contemplate the one, without contemplating the other 
also. And these methods of acquisition or loss are |principally twelve:—1. 
By occupancy. 2. By prerogative. 3. By forfeiture. 4. By custom. 5. 
By succession. 6. By marriage. 7. By judgment. 8. By gift or grant. 2. 
By contract. 10. By bankruptcy. 11. By testament. 12. By administra¬ 
tion. 

And, first, a property in goods and chattels may be acquired by occupancy: 
which, we have more than once remarked, (a) was the original and only primi¬ 
tive method of acquiring any property at all; but which has since been re¬ 
strained and abridged, by the positive laws of society, in order to maintain 
peace and harmony among mankind. For this purpose, by the laws of Eng¬ 
land, gifts, and contracts, testaments, legacies, and administrations, have been 
introduced and countenanced, in order to transfer and continue that property 
and possession in things personal, which has once been acquired by the owner. 
And where such *things are found without any other owner, they for 
the most part belong to the king by virtue of his prerogative; except 
in some few instances, wherein the the original and natural right of occupancy 
is still permitted to subsist, and which we are now to consider. 

1 . Thus, in the first place, it hath been said, that any body may seize to hi* 
own use such goods as belong to an alien enemy. (i) For such enemies, not be¬ 
ing looked upon as members of our society, are not entitled during their state 
of enmity to the benefit or protection of the laws; and therefore every man 
that has opportunity is permitted to seize upon their chattels, without being 
compelled, as in other cases, to make restitution or satisfaction to the owner. 
But this, however generally laid down by some of our writers, must in reason 
and justice be restrained to such captors as are authorized by the public author¬ 
ity of the state, residing in the crown; (c) and to such goods as are brought 

(n) Litt. { 281. 1 Vern. 482. (o) Litt. % 33L (p) 1 Equ, Cas. Abr. 292. (g) Page 198. 

(r) 1 Vern. 217. Co. Litt. 182. 

(a) See pages 8, 8, 258. (6) Finch, L. 178. (c) Freem. 40. 



(0) But rights in action belonging to a partnership 0 urvive,and the surviving partner collects 
them in his own name, subject, however, to a full accounting to the representatives or the 
deceased partner when the partnership affairs are ready for adjustment. 

602 


Title by Occupancy. 


401 


Chap, 26.J 


into this country by an alien enemy, after a declaration of war, without a safe- 
conduct or passport. And, therefore it hath been holden, ( d ) that where a 
. foreigner is resident in England, and afterwards a war breaks out between his 
country and ours, his goods are not liable to be seized. (1) It hath also been 
adjudged, that if an enemy take the goods of an Englishman, whioh are after¬ 
wards retaken by another subject of this kingdom, the former owner shall 
lose his property therein, and it shall be indefeasiblv vested in the second 
taker; unless they were retaken the same day, and the owner before sunset 
puts in his olaim of property, (e) Which is agreeable to the law of nations, as 
understood in the time of Grotius, (/) even with regard to captures made at sea; 
which were held to be the property of the captors after a possession of twenty- 
four hours; though the modern authorities (g) require, that before the property 
can *be changed, the goods must have been brought into port, and r* 402 i 
continued a night intra presidia, in a place of safe custody, so that all J 

hope of recovering them was lost. (2) 

And, as in the goods of an enemy, so also in his person, a man may acquire a 
6 ort of qualified property, by taking him a prisoner in war; (4) at least till his 
ransom be paid, (i) (3) And this doctrine seems to have been extended to 
negro servants, (/) who are purchased when captives, of the nations with whom 
they are at war, and are therefore supposed to continue in some degree the 
property of the masters who buy them: though, accurately speaking, that 
property (if it indeed continues), consists rather in the perpetual service , than 
in the body or person of the captive. (&) 

2. Thus again, whatever movables are found upon the surface of the earth, 
or in the sea, and are unclaimed by any owner, are supposed to be abandoned 
by the last proprietor; and, as such, are returned into the common stock and 
mass of things: and therefore they belong, as in a state of nature, to the first 
occupant or fortunate finder, unless they fall within the description of waifs, 
or estrays, or wreck, or hidden treasure; for these, we have formerly seen, (l) 
are vested by law in the king, and form a part of the ordinary revenue of the 
crown. 

3. Thus, too, the benefit of the elements, the light, the air, and the water, 
can only be appropriated by occupancy. If I have an ancient window over¬ 
looking my neighbour’s ground, he may not erect any blind to obstruct the 
light; but if I build my house close to his wall, which darkens it, I cannot 
compel him to demolish his wall; for there the first occupancy is rather in him 
than in me. If my neighbour *makes a tan-yard, so as to annoy and r* 
render less salubrious the air of my house or gardens, the law will ■* 
furnish me with a remedy; but if he is first in possession of the air, and I fix 
my habitation near him, the nuisance is of my own seeking, and may continue. 
If a stream be unoccupied, I may erect a mill thereon, and detain the water; 
yet not so as to injure my neighbour’s prior mill, or his meadow: for he hath 
by the first occupancy acquired a property in the current. (4) 

((f) Bro. Abr. tit. proper-tie, 88. forfeiture , 67. (c) Ibid. (/) Dej. b. dtp. 1. 8, c. 0 ( f 8. 

Byntoersh. quceet. fur. publ. 1. 4 Roco. de Assecur.not. 60. 


? 

such 
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Bro. Abr. tit. proper tie. 18. 



house, and setting 
endam B. Scotum 


per ipeum a. de guerra captum tanquam prisonem tuum , quousque sibi de centum libris. per quae idem 
IB. redem pt ionem #u am cum preefato A. pro vita sua salvanaa fecerat eat is factum foret, aetinuit ) fregit , 


ipf 

et ipeum H. cepit et aJbduaeitl vel quo 
( J) 2 Lot. 201. (fc) Carth. 8w6. 


vofuit abire 
IA. Raym 


-e pei 
. 147. 


ermisit, (fcc. 1 
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(1) Book I, ch. 8. 


(t) And his right to bring suit upon contracts made during peace is only suspended, not 
forfeited by the war. Wheat. Int. Law, pt. 4, ch. 1, S 12. 

( 2 ) By the practice under the law of nations, in order to vest the property in the cap tori 
a legal sentence of condemnation by a prize court is necessary. Ana see statute 27 and 28 
Vic. c. 25. 

(3) In England the ransom of ships, except in cases of necessity to be allowed by the ad¬ 
miralty, is made illegal by statute. 

(4) See in general Angell on Watercourses. Except perhaps in the mining states a prior 
appropriation of water is not recognized as giving superior rights, unless it him been con- 
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4. With regard, likewise, to animals /eras natures, all mankind had by the 
original grant of the Creator a right to pursue and take any fowl or insect of 
the air, any fish or inhabitant of the waters, and any beast or reptile of the 
field : and this natural right still continues in every individual, unless where it 
is restrained by the civil laws of the country. And when a man has once so 
seised them, they become while living his qualified property, or if dead, are 
absolutely his own: so that to steal them, or otherwise invade this property, is, 
according to their respective values, sometimes a criminal offence, sometimes 
only a civil injury. The restrictions which are laid upon this right, by the 
laws of England, relate principally to royal fish, as whale and sturgeon, and 
such terrestrial, aerial, or aquatic animals as go under the denomination of 
game ; the taking of which is made the exclusive right of the prince, and such 
of his subjects to whom he has granted the same royal privilege. (5) But those 
animals which are not expressly so reserved, are still liable to betaken and 
appropriated by any of the king’s subjects, upon their own territories; in the 
same manner as they might have taken even game itself, till these civil pro¬ 
hibitions were issued: there being in nature no distinction between one 
species of wild animals and another, between the right of acquiring property 
in a hare or a squirrel, in a partridge or a butterfly: but the difference, at pres¬ 
ent made, arises merely from the positive municipal law. 

5. To this principle of occupancy, also, must be referred the method of ac¬ 
quiring a special personal property in corn growing on the ground, or other 
[*4041 em ^ emen ^ s y by any possessor *of the land who hath sown or planted 
L ^ it, whether he be owner of the inheritance, or of a less estate: which 
emblements are distinct from the real estate in the land, and subject to many, 
though not all, the incidents attending personal chattels. They were devisable 
by testament before the statute of wills, (m) and at the death of the owner 
shall vest in his executor and not his heir; they are forfeitable by outlawry in 
a personal action; ( n ) and by the statute 11 Geo. n, c. 19, though not by the 
common law, (o) they may be distreined for rent arrere. The reason for ad¬ 
mitting the acquisition of this special property, by tenants who have tempor¬ 
ary interests, was formerly given; (p) and it was extended to tenants in fee, 
principally for the benefit of their creditors: and therefore, though the emble¬ 
ments are assets in the hands of the executor, are forfeitable upon outlawry, 
and distreinable for rent, they are not in other respects considered as personal 
chattels; and particularly they are not the object of larceny before they are 
severed from the ground, (y) 

6 . The doctrine of property arising from accession is also grounded on the 
right of occupancy. By the Roman law, if any given corporeal substance re¬ 
ceived afterwards an accession by natural or by artificial means, as by the 
growth of vegetables, the pregnancy of animals, the embroidering of cloth, or 
the conversion of wood or metal into vessels and utensils, the original owner of 
the thing was entitled, by his right of possession, to the property of it under 
such its state of improvement: (r) but if the thing itself, by such operation, 
was changed into a different species, as by making wine, oil, or bread out of 
another’s grapes, olives, or wheat, it belonged to the new operator;^ who was 
only to make a satisfaction to the former proprietor for the materials which 


m) Perk. § 512. 
j>) Pages 122, 140. 


(n) Bro. Abr. tit embUmenta , 21. 
(q) 3 Inst. 100. 


5 Rep. 110. (o) 1 Roll. Abr. 600. 

(r) Inst. 2,1 ( 25. 26, 8L Ff. fl, 1, 5. 


tinued a sufficient length of time to support a presumption of a grant. Martin v. Bigelow, 
2 Aik., 187; Platt v. Johnson, 15 Johns., 213; Gilman v. Tilton, 5 N. H., 231; Cowles v. 
Kidder, 24 N. H., 364; Parker v. Hotchkiss, 25 Conn., 321; Snow v. Parsons, 28 Vt., 459; 
Dumont v. Kellogg, 29 Mich., 420; Heath v. Williams, 25 Me., 209; Wood v. Edes, 2 Allen, 
578; Bliss v. Kennedy, 43 Ill., 67. 

(5) See note to p. 419, post. 
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ho had so oonverted. ( 5 ) (6) And these doctrines are implicitly copied and 
adopted by our Braeton, (rt and have since been *confirmed by many p*. , 
resolutions of the courts, (u) It hath even been held that if one takes ^ J 
away and clothes another’s wife or son, and afterwards they return home, the 
garments shall cease to be his property who provided them, being annexed to 
the person of the child or woman. ( 10 ) 

7. But in the case of confusion of goods, where those of two persons are so 
intermixed that the several portions can be no longer distinguished, the Eng¬ 
lish law partly agrees with, and partly differs from, the civii. If the intermix¬ 
ture be by consent, I apprehend that in both laws the proprietors have an in¬ 
terest in common, in proportion to their respective shares, (a) But if one will¬ 
fully intermixes his money, corn, or hay, with that of another man, without his 
approbation or knowledge, or casts gold in like manner into another’s melting 
pot or crucible, the civil law, though it gives the sole property of the whole to 
him who has not interfered in the mixture, yet allows a satisfaction to the 
other for what he has so improvidently lost, (y) But our law, to guard against 
fraud, gives the entire property, without any account, to him whose original 
dominion is invaded, and endeavoured to be rendered uncertain without his 
own consent, (z) 

8. There is still another species of property, which (if it subsists by the 
common law) being grounded on labour and invention, is more properly re¬ 
ducible to the head of occupancy than any other; since the right of occupancy 
itself is supposed by Mr. Locke, (a) and many others, (£) to be founded on the 
personal labour of the occupant. (7) And this is the right which an author 
may be supposed to have in his own original literary compositions: so that no 
other person without his leave may publish or make profit of the copies. When 


(«) Inst. 2. 1. 25, 84. 

( 10 ) Moor. 214. ( 

(*) Poph. 38. 2 Bulstr, 
(6) See Page 8. 


(t) U 2, c. 2 and 8. (u) Bro. Abr. tit . properties 23. Moor. 20. Poph. 88* 

net. 2, 1,27 , 28 . 1 Vern. 217 . (y) Inst, 2, 1, 28 . 

(o) On Gov. part 2, ch. 0. 


(x) Inst. 2, 1,27, 28. 1 Vern. 217. 
r. 835. 1 Hal. P. C. 618. 2 Vern. 616. 


(0) An intermixture of property by accident, or without the fault of parties, does not 
deprive either owner of his right: but if the intermixture be intentional, and with fraudu¬ 
lent purpose on the part of the party causing it, and it is impossible afterwards to distin¬ 
guish what belonged to each, the innocent party shall have all. Hart v. Ten Eyck, 2 Johns. 
Ch., 62; Willard v. Rice, 11 Met., 493; Hesseltine v. Stockwell, 30 Me., 237; Jenkins v. 
Steaoka, 19 Wis., 120. And in a well reasoned case in New York, it has been held, that 
where a willful trespasser takes corn and converts it into whisky, the property is not 
changed, and the owner of the corn may reclaim it. Bilsbury v. McCoon, 3 N. Y., 379. 
See the valuable brief of Mr. Hill in this case. See also Snyder v. Yaux, 2 Rawle, 423; 
S. C., 21 Am. Dec., 406; Riddle v. Driver, 12 Ala., 590. But where the admixture was not 
fraudulent, even though done purposely—for example, under a claim of right—the party 
causing it does not lose his right. Ryaer v. Hathaway, 21 Pick., 298. Nor in any other 
case, if the property of each cen he afterwards distinguished. Frost v, Willard, 9 Barb., 
440. Nor would he, even when it could not be distinguished, if the property of each was 
of the same description, so that an equal quantity to what he before possessed, restored to 
each from the common mass, would place him substantially in statu quo. See Stephenson 
v. Little, 10 Mich., 433; Seymour v. Wyckoff, 10 N. Y., 213; Lupton v. White; 15 Yes., 
432. 

(7) Mr. Sweet, in a note to this passage, calls attention to the fact that the right to the 
exclusive use of distinctive trade marks, or of a particular partnership firm, for the purpose 
of enabling the public to know if it is dealing with or buying the manufactures of a par¬ 
ticular person, is somewhat analogous to literary copyright, and though partially founded 
on the notion of protecting the public from fraud, is an example of a right much more evi¬ 
dently arising out of occupancy. The court of chanceiy will restrain the violation of a 
trade mark: Motley v, Downman, 3 Myl. and Cr., 1; Millington v. Fox, id. 338; Perry v. 
Truefitt, 0 Beav., 60; Franks v. Weaver, 10 Beav., 297; Scixo v ; Provezende, Law Rep. 1 
Ch. Ap., 192; Barrows v. Knight, 6 R. I., 434; Derringer v. Plate. 29 Cal., 292; Bradley v. 
Norton, 33 Conn., 157; Popham v. Cole;- 60 N. Y., 69; S. C., 23 Am. Rep., 22; High on 
Injunctions, 673. But not where the trade mark itself is an imposition, and designed for 
purposes of fraud. Clark v. Freeman, 11 Beav., 112; Stewart v. Smithson, 1 Hilt., 119; 
Palmer v. Harris, 00 Penn. St., 150; Laird v. Wilder, 9 Bush, 131; S. O., 15 Am. Rep., 
707; Kerr on Injunctions, 481. 
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a man by the exertion of his rational powers has produced an original work 
[*4061 be 6{ ems t0 have clearly a*right to dispose of that identicaf work as he 
L J pleases, and any attempt to vary the disposition he has made of it ap¬ 
pears to be an invasion of that right. Now the identity of a literary compow- 
tion consists entirely in the sentiment and the language; the same conceptions, 
clothed in the same words, must necessarily be the same composition: and 
whatever method be taken of exhibiting that composition to the ear or the eye 
of another, by recital, by writing, or by printing, in any number of copies, or 
at any period of time, it is always the identical work of the author which is so 
exhibited; and no other man (it hath been thought) can have a right to exhibit 
it, especially for profit, without the author’s consent. This consent may per¬ 
haps be tacitly given to all mankind, when an author suffers his work to be 
published by another hand, without any claim or reserve of right, and without 
stamping on it any marks of ownership; it being then a present to the public, 
like building a church or bridge, or laying out a new highway; but, in case the 
author sells a single book, or totally grants the copyright, it hath been sup¬ 
posed, in the one case, that the buyer hath no more right to multiply copies of 
that book for sale, than he hath to imitate for the like purpose the ticket which 
is bought for admission to an opera or a concert; and that, in the other, the 
whole property, with all its exclusive rights, is perpetually transferred to the 
grantee. On the other hand it is urged, that though the exclusive property of 
the manuscript, and all which it contains, undoubtedly belongs to the author, 
before it is printed or published; yet, from the instant of publication, the ex¬ 
clusive right of an author or his assigns to the sole communication of his ideas 
immediately vanishes and evaporates; as being a right of too subtile and un¬ 
substantial a nature to become the subject of property at the common law, and 
only capable of being guarded by positive statutes and special provisions of the 
magistrate. 

The Roman law adjudged, that if one man wrote anything on the paper or 
parchment of another, the writing should belong to the owner of the blank 
materials: (c) meaning thereby the mechanical operation of writing, for which 
^ directed the *scribe to receive a satisfaction; for in works of genius 
*- -I and invention, as in painting on another man’s canvas, the same law(<f) 
gave the canvas to the painter. As to any other property in the works of the 
understanding, the law is silent; though the sale of literary copies, for the pur¬ 
poses of recital or multiplication, is certainly as ancient as the times of Ter¬ 
ence, («) Martial, (/) and Statius, (g) Neither with us in England hath there 
been (till very lately) any final (h) determination upon the right of authors at 
the common law. (8) 

(c) Si in chartis membranisve tuis carmen vel historiam vel orationem Titius $cripserit t hvjus cor* 
)ri$ non Titiits aed tu dominus esse videris. Inst. 2, 1, 83. See page 404. 


porta 


(d) Ibid. § 34. (e) Frol, in Eunuch. 20. (/) Epigr. l. b7, tv. 72, xm, 3, xtv, 194. 

(a) Juv. vii, 83. 

(A) Since this was first written, it was determined, In the case of Miller v. Taylor , In B. R. Poach. 0 Geo. 
Ttt, 1769, that an exclusive and permanent copyright in authors subsisted by the common law. But after¬ 
wards. in the case of Donaldson v. BeckeL before the house of lords. 22 Febr. 1774, it was held that no 
copyright now subsists in authors, after tne expiration of the several terms created by the statute of 
Queen Anne. 


(8) See Millar v. Taylor, 4 Burr., 2303. Also Lowndes on Copyright, Curtis on Copy¬ 
right, and Drone on the same subject. A foreigner is now entitled to a copyright in Great 
Britain for a work composed by him and first published in the United Kingdom, or one of 
its colonies. See Low v. Routledge, L. R. 1 Ch. Ap.Cas.,42. As to copyright in America, 
see the leading case of Wheaton v. Peters, 8 Pet., 691. 

The act of congress of Feb. 4, 1831 (4 Stat. 430), secured to the authors of books, maps, 
charts, and musical compositions, and to the inventors and designers of prints, cuts and en¬ 
gravings, being citizens of the United States or residents therein, the exclusive right of 
printing, publishing and vending them for the term of twenty-eight years from the time of 
recording the title thereof, with a renewal of the right at the end of the term to themselves. 
If living or to their widows and children, for a further term of fourteen years, on comply¬ 
ing with the conditions of the act. The act of Feb. 6, 1859 (11 Stat. 380), extended the 
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Bnt whatever inherent copyright might have been supposed to subsist by 
the common law, tho statute 8 Ann. c. 19 (amended by statute 15 Geo. Ill, c. 
53 ), hath now declared that the author and his assigns shall have the sole 
liberty of printing and reprinting his works for the term of fourteen years, and 
no longer; (/) and hath also protected that property by additional penalties 
and forfeitures: directing farther, that if, at the end of that term, the author 
himself be living, the right shall then return to him for another term of the 
same duration; and a similar privilege is extended to the inventors of prints 
and engravings, for the term of eight-and-twenty years, by the statute 8 Geo. 
n,o. 13, and 7 Geo. Ill, c. 38, besides an action for damages, with double 
eosts, by statute 17 Geo. Ill, c. 57. All which parliamentary protections ap- 

J ear to have been suggested by the exception in the statute of monopolies, 21 
ao. I, o. 3, which allows a royal patent of privilege to be granted for fourteen 
years to any inventor of a new manufacture, for the sole working or making of 
the same; by virtue whereof it is held, that a temporary property therein be- 
tomes vested in the king’s patentee. (A;) (9) 


CHAPTER XXVII. 

OF TITLE BY PREROGATIVE AND FORFEITURE. 

A second method of acquiring property in personal chattels is by the king's 
prerogative ; whereby a right may accrue either to the crown itself, or to such 
as claim under the title of the crown, as by the king’s grant, or by prescription, 
which supposes an ancient grant. 

Such, in the first place, are all tributes, taxes , and customs , whether constitu¬ 
tionally inherent in the crown, as flowers of the prerogative and branches of 
the census regalis or ancient royal revenue, or whether they be occasionally 
created by authority of parliament; of both which species of revenue we treated 

(0 By statute 15 Geo. IH, c. 53, some additional privileges in this respect are granted to the univendk 
Mea, and certain other learned societies. 

(k) 1 Vera. 62. 


privilege of copyright to photographs and the negatives thereof, and made some changes in 
the requisites to perfect the right. 

That the writer of a letter has such a property in It, as will enable him to enjoin its pub¬ 
lication without his consent, see Pope v. Curl, 2 Atk., 342; Woolsey v. Judd, 4 Duer, 879, 
and Brandreth v. Lance, 8 Paige, 24. Compare Hoyt v. Mackenzie, 3 Barb. Ch., 320. 

(9) By the Patent Amendment Act, 15 and 10 Vie., c. 83, the fees which it was formerly 
necessary to pay, upon obtaining a patent, have been greatly reduced, and the payment of 
them is spread over the space of several years; so that, if an invention be not found lucra¬ 
tive, the patent may be discontinued and the fees saved. 

The statute 5 and 0 Wm. IV, c. 88, authorized a prolongation of the original term, not 
exceeding seven years, to be given on the recommendation of the Judicial committee of the 
privy council; and by statute 7 and 8 Yic., c. 09, a further term, not exceeding fourteen 
years, may be granted, if it be shown that the inventor has not been remunerated during the 
former period for the expense and labor incurred in perfecting his invention. 

Letters patent granted by the United States are now granted for seventeen years, and are 
mot allowed to be afterwards extended. Act of Congress of March 2, 1801, 12 Stat., 240. 
Any citizen or any alien who has resided one year in the United States, and taken an oath 
of intention to become a citizen, may patent any new and original design or manufacture, 
either for three and a half, seven, or fourteen years, on payment of a fee of ten dollars for 
the first term, fifteen for the second, and thirty for the third period, and of this there may 
be an extension for seven years. The fees payable to obtain patents are, on filing the 
Original application, fifteen dollars, and on issuing the patent twenty dollars. There is also 
a fee of ten dollars on filing a caveat. 

On the subject in general, see the elaborate treatise on patents by Curtis. 
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largely in the fanner book. In these the king acquires and the subject loses a 
property, the instant they become due; if paid, they are a chose in possession; 
if unpaid, a chose in action. Hither also may be referred all forfeitures, fines 
and amercements due to the king, which accrue by virtue of his ancient prero¬ 
gative, or by particular modern statutes: which revenues created by statute do 
always assimilate, or take the same nature, with the ancient revenues; and may 
therefore be looked upon as arising from a kind of artificial or secondary pr 
rogative. And, in either case, the owner of the thing forfeited, and theperso 
fined or amerced, lose and part with the property of the forfeiture, fine, c 
amercement, the instant the king or his grantee acquires it. ? 1 

1*4091 *^ n ^ e . 8e severa l methods of acquiring property by prerogative ther 

*■ is also this peculiar quality, that the king cannot have a joint propert 

with any person in one entire chattel, or such a one as is not capable of division 
or separation; but where the titles of the king and a subject concur, the king 
shall have the whole: in like manner as the king cannot, either by grant or 
contract, become a joint-tenant of a chattel real with another person; (a) but 
by such grant or contract shall become entitled to the whole in severalty. Thus, 
if a horse be given to the king and a private person, the king shall have the sole 
property: if a bond be made to the king and a subject, the king shall have the 
whole penalty; the debt or duty being one single chattel; (6) and so, if two per¬ 
sons have the property of a horse between them, or have a joint debt owing 
them on bond, and one of them assigns his part to the king, or is attainted, 
whereby his moiety is forfeited to the crown; the king shall have the entire 
horse, and entire debt, (c) For, as it is not consistent with the dignity of the 
crown to be partner with a subject, so neither does the king ever lose his right 
in any instance; but where they interfere, his is always preferred to that of 
another person; (<2) from which two principles it is a necessary consequence, 
that the innocent though unfortunate partner must lose his share in both the 
debt and the horse, or in any other chattel in the same circumstances. 

This doctrine has no opportunity to take place in certain other instances of 
title by prerogative that remain to be mentioned; as the chattels thereby vested 
are originally and solely vested in the crown without any transfer or deriva¬ 
tive assignment, either by deed or law from any former proprietor. Such is 
the acquisition of property in wreck, in treasure-trove, in waifs, in estrays, in 
r*4inl ro J a ^ i n swans, and the *like; which are not transferred to the 
J sovereign from any former owner, but are originally inherent in him 
by the rules of law, and are derived to particular subjects, as royal franchises, 
by his bounty. These are ascribed to him, partly upon the particular reasons 
mentioned in the eighth chapter of the former book; and partly uj)on the gen¬ 
eral principle of their being bona vacantia , and therefore vested in the king, 
as well to preserve the peace of the public, as in trust to employ them for the 
safety and ornament of the commonwealth. 

There is also a kind of prerogative copyright subsisting in certain books, 
which is held to be vested in the crown upon different reasons. Thus, 1. The 
king, as the executive magistrate, has the right of promulgating to the people 
all acts of state and government. This gives him the exclusive privilege of 
printing, at his own press, or that of his grantees, all acts of parliament y proc¬ 
lamations, and orders of council. 2. As supreme head of the church, he hath 
a right to the publication of all liturgies and books of divine service . 3. He is 

also said to have a right by purchase to the copies of such law~booJes y gram - 
marSy and other compositions, as were compiled or translated at the expense 
of the crown. And upon these two principles, combined, the exclusive right 
of printing the translation of the Bible is founded. 

There still remains another species of prerogative property, founded upon a 
very different principle from any that have been mentioned before; the prop- 


(o) See page 184. (ft) Fitsh. Abr. t. dette, 88. 

(c) Cro. Ella. 883. Plowd. 888. Finch, Law 178. 10 Mod. 848. 
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erty of such animals ferm nature*, as are known by the denomination of game, 
with the right of pursuing, taking, and destroying them : which is vested in 
the king alone, and from him derived to such of his subjects as have received 
the grants of a chase, a park, a free warren, or free fishery. This may lead 
us into an inquiry concerning the original of these franchises, or royalties, on 
which we touched a little in a former chapter: {/) the *right itself 
being an incorporeal hereditament, though the fruits and profits of it ^ * 

are of a personal nature. 

In the first place, then, we have already shown, and indeed it cannot be denied, 
that by the law of nature every man, from the prince to the peasant, has an 
equal right of pursuing, and taking to his own use, all such creatures as are 
feres natures, and therefore the property of nobody, but liable to be seized by 
the first occupant. And so it was held by the imperial law, even so late as 
Justinian’s time: “Feres igitur bestiae , et volucres , et omnia animalia quae mari, 
ccelo , et terra nascuntur , simul atque ah aliquo capta fuerint, jure gentium 
statim iUius esse incipiunt. Quod enim nullius est, id naturali ratione occu¬ 
pant i conceditur” (g) But it follows from the very end and constitution of 
society, that this natural right as well as many others belonging to man as 
an individual, may be restrained by positive laws enacted for reasons of state, 
or for the supposed benefit of the community. This restriction may be either 
with respect to the place in which this right may or may not be exercised; 
with respect to the animals that are the subject of this right; or with respect 
to the persons allowed or forbidden to exercise it. And, in consequence of 
this authority, we find that the municipal laws of many nations have exerted 
such power of restraint; have in general forbidden the entering on another 
man’s grounds, for any cause, without the owner’s leave; have extended their 
protection to such particular animals as are usually the objects of pursuit; and 
have invested the prerogative of hunting and taking such animals in the sov¬ 
ereign of the state only, and such as he shall authorize. (A) Many reasons 
have concurred for making these constitutions: as, 1. For the encouragement 
of agriculture and improvement of lands, by giving every man an exclusive 
dominion over his own soil. 2. For preservation of the several species of 
these animals, which would soon be extirpated by a general liberty. 3. For pre¬ 
vention of idleness and dissipation in husbandman, artificers, and ^others r*.. 2 -. 
of lower rank; which would be the unavoidable consequence of univer- *- J 
sal license. 4. For prevention of popular insurrections and resistance to the 
government, by disarming the bulk of the people; (i) which last, is a reason 
oftener meant than avowed by the makers of forest or game laws. Nor, cer¬ 
tainly, in these prohibitions is there any natural injustice, as somehave weakly 
enough supposed; since, as Puffendorff observes, the law does not hereby take 
from any man his present property, or what was already his own, but barely 
abridges him of one means of acquiring a future property, that of occupancy; 
which indeed the law of nature would allow him, but of which the laws of 
society have in most instances very justly and reasonably deprived him. 

Yet, however defensible these provisions in general may be, on the footing 
of reason, or justice, or civil policy, we must notwithstanding, acknowledge 
that, in their present shape, they owe their immediate original to slavery. It 
is not till after the irruption of the northern nations into the Roman empire, 
that we read of any other prohibitions, than that natural one of not sporting 
on any private grounds without the owner’s leave; and another of a more 
spiritual nature, which was rather a rule of ecclesiastical discipline, than a 
branch of municipal law. The Roman or civil law, though it knew no restric¬ 
tion as to persons or animals, so far regarded the article of place, that it al¬ 
lowed no man to hunt or sport upon another’s ground, but by consent of the 
owner of the soil. “ Qui alienum fundum ingreditur venandi hut aucupandi 
gratia, potest a domino prohiberi ne ingrediatur (A) For if there can by the 

r ) PftgM 88, 89. 

<*) Puff. I*. N. 1.4.0.6,18. (0 Warburtoa'a Alliance. 824. (*) Iiut 8,1, | VL 
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law of nature, be any inchoate imperfect property supposed in wild animals 
before they are taken, it seems most reasonable to fix it in him upon whose 
lands they are found. And as to the other restriction, which relates to persons 
and not to place, the pontifical or canon law (£) interdicts, “ venationes, et syl~ 
vaticas vagationes cum canibus et accipitribus to all clergymen without dis- 
[*4131 tillction i grounded on *a saying of St. Jerome, (m) that it is never 
L J recorded that these diversions were used by the saints, or primitive 
fathers. And the canons of our Saxon church, published in the reign of King 
Edgar, (n) concur in. the same prohibition: though our secular laws, at least 
after the conquest, did, even in the times of popery, dispense with this canoni¬ 
cal impediment; and spiritual persons were allowed by the common law to 
hunt for their recreation, in order to render them fitter for the performance 
of their duty: as a confirmation whereof we may observe, that it is to this day 
a branch of the king’s prerogative, at the death of every bishop, to have his 
kennel of hounds, or a composition in lieu thereof, (o) 

But, with regard to the rise and original of our present civil prohibitions, it 
will be found that all forest and game laws were introduced into Europe at 
the same time, and by the same policy, as gave birth to the feudal system : 
when those swarms of barbarians issued from their northern hive, and laid the 
foundation of most of the present kingdoms of Europe on the ruins of the 
western empire. For when a conquering general came to settle the economy 
of a vanquished country, and to part it out among his soldiers or feudatories, 
who were to render him military service for such donations; it behooved him, 
in order to secure his new acquisitions, to keep the rustici , or natives of the 
country, and all who were not his military tenants, in as low a condition as 
possible, and especially to prohibit them the use of arms. Nothing could do 
this more effectually than a prohibition of hunting and sporting, and therefore 
it was the policy ox the conqueror to reserve this right to himself, and such 
on whom he should bestow it: which were only his capital feudatories or 
greater barons. And accordingly we find, in the feudal constitutions, ( p ) one 
and the same law prohibiting the rustici in general from carrying arms, and 
also proscribing the use of nets, snares or other engines for destroying the 
S ame * *This exclusive privilege well suited the martial genius of the 
L -* conquering troops who delighted in a sport, (g) which, in its pursuit 
and slaughter, bore sou*e resemblance to war. Vita omnis (says Caesar, speak¬ 
ing of the ancient Germans) in venationibics atque in studiis rei militaris con- 
sistiL (r) And Tacitus in like manner observes, that guoties bella non ineunt , 
multum ve?iatibus , plus per otium transigunt . ( s ) And indeed, like some of 
their modern successors, they had no other amusement to entertain their vacant 
hours; despising all arts as effeminate, and having no other learning, than was 
couched in such rude ditties as were sung at the solemn carousals which suc¬ 
ceeded these ancient huntings. And it is remarkable that, in those nations 
where the feudal policy remains the most uncorrupted, the forest or game laws 
continue in their highest rigour. In France all game is properly the king’s ; 
and in some parts of Germany it is death for a peasant to do found hunting in 
the woods of the nobility. (£) 

With us in England, also, hunting has ever been esteemed a most princely 
diversion and exercise. The whole island was replenished with all sorts of 
game in the times of the Britons; who lived in a wild and pastoral manner, 
without enclosing or improving their grounds, and derived much of their sub¬ 
sistence from the chase, which they all enjoyed in common. But when hus¬ 
bandry took place under the Saxon government, and lands began to be culti- 


(0 Decretal . 1. 5, tit. 24, c. 2. 


Decret. part 1, diet. 84, L L 


(n) Cap . 64. With. 86. 


t) isecreiai. ». u, c. yjnt isvvrc*. * i, ~ w —*- 

'o) 4 Inst. 809. (p) Feud. 1. 2, til 27,$5. . . ... . . » n 19 nr 

[q) Id the laws of Jenghiz Khan, founder of the Mogul and Tartarian empire, published A. a 1205 > there 
la one which prohibits the killing of all game from March to October; that the court of soldiery g 
plenty enough in the winter, during their recess from war. (Mod. Univ. Hist, iv, 4w.j 

(r) De Bell. Gall. 1. 6, c. 20. (a) C. 16. .. e . „ „ ^ 

(i) Mat the us de Crimin. c. 3, tit. 1. Carpzov. Practic. Saxonic, p . 2, c. 84. 
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tivated, improved, and enclosed, the beasts naturally fled into the woody and 
desert tracts; which were called the forests, and, having never been disposed 
of in the first distribution of lands, were therefore held to belong to the crown. 
These were filled with great plenty of game, which our royal sportsmen re¬ 
served for their own diversion, on pain of a pecuniary *forfeiture for r*. , 

ngn. But every freeholder had the 


such as interfered with their soveren 


full liberty of sporting upon his own territories, provided he abstained from 
the king’s forests: as is fully expressed in the laws of Canute, (w) and of 
Edward the Confessor : (u) “ Sit quilibet homo dignus venatione , sua in sylva , 
et in agris, sibi propriis, et in dominio suo : et abstineat omnis homo a venariis 
regiis } ubicunque pacem eis habere voluerit which indeed was the ancient law 
of the Scandinavian continent, from whence Canute probably derived it. 
u Cuique enim inproprio fundo quamlibet feram quoque modo venari per¬ 
mission.” (w) 

However, upon the Norman conquest, a new doctrine took place; and the 
right of pursuing and taking all beasts of chase or venary , and such other 
animals as were accounted gamCy was then held to belong to the king, or to 
such only as were authorized under him. And this, as well upon the principles 
of the feudal law, that the king is the ultimate proprietor of all the lands in 
the kingdom, they being all held of him as the chief lord, or lord paramount 
of the fee; and that therefore he has the right of the universal soil, to enter 
thereon, and to chase and take such creatures at his pleasure: as also upon 
another maxim of the common law, which we have frequently oited and illus¬ 
trated, that these animals are bona vacantia y and having no other owner, 
belong to the king by his prerogative. As therefore the former reason was 
held to vest in the king a right to pursue and take them anywhere; the latter 
was supposed to give the kiDg, and such as he should authorize, a sole and 
exclusive right. 

This right, thus newly vested in the crown, was exerted with the utmost 
rigour, at and after the time of the Norman establishment: not only in the 
ancient forests, but in the new ones which the conqueror made, by laying 
together vast ^tracts of country depopulated for that purpose, and re- 
served solely for the king’s royal diversion; in which were exercised *- ' 

the most horrid tyrannies and oppressions, under colour of forest law, for the 
sake of preserving the beasts of chase : to kill any of which, within the limits 
of the forest, was as penal as the death of a man. And in pursuance of the 
same principle, King John laid a total interdict upon the winged as well as the 
four-footed creation : “ capturam avium per totam Angliam inter dixit” ( 3 ) 
The cruel and insupportable hardships which those forest laws created to the 
subject, occasioned our ancestors to be as zealous for their reformation, as for 
the relaxation of the feudal rigours, and the other exactions introduced by the 
Norman family; and accordingly we find the immunities of charta de foresta as 
warmly contended for, and extorted from the king with as much difficulty, as 
those of magna charta itself. By this charter, confirmed in parliament (y) 
many forests were disafforested, or stripped of their oppressive privileges, and 
regulations were made in the regimen of such as remained; particularly (z) 
killing the king’s deer was made no longer a capital offense, but only punished 
by afi ne, imprisonment, or abjuration of the realm. And by a variety of sub¬ 
sequent statutes, together with the long acquiescence of the crown without 
exerting the forest laws, this prerogative is now become no longer a grievance 
to the subject. 

But, as the king reserved to himself the forests for his own exclusive diver¬ 
sion, so he granted out from time to time other tracts of lands to his subjects, 
under the names of chases or parks , (a) or gave them license to make such 
in their own grounds; which indeed are smaller forests, in the hands of a sub- 


(u) a 77 . (v) a et 

(y) 9 Hen. TIL 


(to) Btiernliook de jure Sueon. 1. 9, e. 9. (a;) M. Faria, Wt 

(a) Cap. It (a) See page 88. 
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ject, but not governed by the forest laws : and by the common law no person 
is at liberty to take or kill any beasts of chase, but such as hath an ancient 
chase or park; unless they be also beasts of prey. 

r*417l *^ 9 . to m ^ eT10T species of game, called beasts and fowls of warren, 

*- the liberty of taking or killing them is another franchise or royalty, 

derived likewise from the crown, and called free warren ; a word which signi¬ 
fies preservation or custody: as the exclusive liberty of taking and killing fish 
in a public stream or river is called a free fishery: of which, however, no new 
franchise can at present be granted, by the express provision of magna charta , 
c. 10. (5) The principal intention of granting to any one these franchises or 
liberties was in order to protect the game by giving the grantee a sole and 
exclusive power of killing it himself, provided he prevented other persons. 
And no man, but he who has a chase or free warren, by grant from the crown, 
or prescription, which supposes one, can justify hunting or sporting upon 
another man’s soil; nor indeed, in thorough strictness of common law, either 
hunting or sporting at all. 

However novel this doctrine may seem to such as call themselves qualified 
sportsmen, it is a regular consequence from what has been before delivered; 
that the sole right of taking and destroying game belongs exclusively to the 
king. This appears, as well from the historical deduction here made, as be¬ 
cause he may grant to his subjects an exclusive right of taking them; which 
he could not do, unless such a right was first inherent in himself. And hence 
it will follow, that no person whatever, but he who has such derivative right 
from the crown is by common law entitled to take or kill any beasts of chase, 
or other game whatsoever. It is true that, by the acquiescence of the crown, 
the frequent grants of free warren in ancient times, and the introduction of new 
penalties of late by certain statutes for preserving the game, this exclusive pre¬ 
rogative of the king is little known or considered; every man that is exempted 
from these modern penalties, looking upon himself as at liberty to do what he 
pleases with the game; whereas the contrary is strictly true, that no man, how- 
[*4161 ever we ^ qualified he *may vulgarly be esteemed, has a right to en- 
L J croach on the royal prerogative by the killing of game, unless he can 
show a particular grant of free warren; ora prescription, which presumes a 
grant; or some authority under an act of parliament. As for the latter, I 
recollect but two instances wherein an express permission to kill game was 
ever given by statute; the one by 1 Jac. I, cap. 27, altered by 7 Jac. I, cap. 11, 
and virtually repealed by 22 and 23 Car. II, c. 25, which gave authority, so 
long as they remained in force, to the owners of free warren, to lords of 
manors, and to all freeholders having 40 Lper annum in lands of inheritance, 
or 80/. for life or lives, or 400/. personal estate (and their servants), to take par¬ 
tridges and pheasants upon their own, or their master’s free warren, inheri¬ 
tance, or freehold; the other by 5 Ann. c. 14, which empowers lords and ladies 
of manors to appoint game-keepers to kill game for the use of such lord or lady; 
which, with some alteration, still subsists, and plainly supposes such power not 
to have been in them before. The truth of the matter is, that these game laws 
(of which we shall have occasion to speak again in the fourth book of these 
Commentaries) do indeed qualify nobody, except in the instance of a game- 
keeper, to kill game; but only, to save the trouble and formal process of an ac¬ 
tion by the person injured, who perhaps, too, might remit the offence, these 
statutes inflict additional penalties, to be recovered either in a regular or 
summary way, by any of the king’s subjects, from certain persons of inferior 
rank who may be found offending in this particular. But it does not follow 
that persons excused from these additional penalties, are therefore authorized 
to kill game. The circumstance of having 100/. per annum , and the rest, are 
not properly qualifications, but exemption*?. And these persone, so exempted 
from the penalties of the game statutes, are not only liable to actions of trespass 

(6) Klrr. o. MS. See page 40. 
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by the owners of the land; but also, if they kill game within the limits of any 
royal franchise, they are liable to the actions of such who may have the right 
of chase or free warren therein. (1) 

*Upon the whole it appears, that the king, by his prerogative, and r*^ ni 
such persons as have, under his authority, the royal franchises of chase, l ' 
park, free warren, or free fishery, are the only persons who may acquire any 
property, however fugitive and transitory, in these animals ferae naturae, while 
living; which is said to be vested in them, as was observed in a former chap¬ 
ter, propterprivilegium. And it must also be remembered, that such persons 
as may thus lawfully hunt, fish, or fowl, ratione privilegii , have (as has been 
said), only a qualified property in these animals; it not being absolute or per¬ 
manent, but lasting only so long as the creatures remain within the limits of 
such respective franchise or liberty, and ceasing the instant they voluntarily 
pass out of it. It is held, indeed, that if a man starts any game within his own 
grounds, and follows it into another’s and kills it there, the property remains 
in himself, (c) And this is grounded on reason and natural justice: (d) for 
the property consists in the possession; which possession commences by the 
finding it in his own liberty, and is continued by the immediate pursuit. And 
so if a stranger starts game in one man’s chase or free warren, and hunts it into 
another liberty, the property continues in the owner of the chase or warren; 
this property arising from privilege, (e) and not being ohanged by the act of 
a mere stranger. Or if a man starts game on another’s private grounds and 
kills it there, the property belongs to him in whose ground it was killed, be¬ 
cause it was also started there; (/) this property arising ratione soli . Whereas, 
if, after being started there, it is killed in the grounds of a third person, the 
property belongs not to the owner of the first ground, because the property is 
local; nor yet to the owner of the second, because it was not started in his soil; 
but it vests in the person who started and killed it, (g) though guilty of a tres¬ 
pass against both the owners. 

*IIL I proceed now to a third method, whereby a title to goods and r* 
chattels may be acquired and lost, viz.: by forfeiture ; as a punishment L 
for some crime or misdemeanor in the party forfeiting, and as a compensation 
for the offence and injury committed against him to whom they are forfeited. 
Of forfeitures, considered as the means whereby real property might be lost 
and acquired, we treated in a former chapter, (h) It remains, therefore, in this 
place only to mention by what means or for what offences, goods and chattels 
become liable to forfeiture. 

In the variety of penal laws with which the subject is at present encumber¬ 
ed, it were a tedious and impracticable task to reckon up the various forfei¬ 
tures, inflicted by special statutes, for particular crimes and misdemeanors; some 
of which are mala in se , or offences against the divine law, either natural or 
revealed; but by far the greatest part are malaprohibita, or such as derive their 
guilt merely from their prohibition by the laws of the land: such as is the for¬ 
feiture of 40s. per month by the statute 5 Eliz., c. 4, for exercising a trade 
without having served seven years as an apprentice thereto; and the forfeiture 
of 10£ by 9 Ann., c. 23, for printing an almanack without a stamp. I shall 
therefore, confine myself to those offences only, by which all the goods and 
chattels of the offender are forfeited: referring the student for such, where 
pecuniary mulcts of different quantities are inflicted, to their several proper 




c) 11 Mod. 75. (d) Puff. L. N. L 4. c. 0. (e) Lord Raym. 251. 

) Lord Raym. 26L (p) Farr. 18. Lord Raym. 261. ( h ) See page 267. 


(1) The game laws were revised in 1831, and the qualification of birth or estate was 
done away with. Any one may now kill game, on his own land or on the land of another 
who consents, on his first taking out and paying for a license. To kill hares on his own en¬ 
closed lands no license is now required. Stat. 11 and 12 Vic., c. 29 and 80. In the United 
Bute* game laws only exist to prevent the destruction of game at unsuitable 
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heads, under which very many of them have been or will be mentioned; or 
else to the collections of Hawkins, and Burn, and other laborious compilers. 
Indeed, as most of these forfeitures belong to the crown, they may seem as if 
they ought to have been referred to the preceding method of acquiring per¬ 
sonal property, namely, by prerogative. But as, in the instance of partial 
forfeitures, a moiety often goes to the informer, the poor, or sometimes to 
other persons; and as one total forfeiture, namely, that by a bankrupt who 
[*4211 * 8 of felony by ^concealing his effects, accrues entirely to his 

L J creditors, I have therefore made it a distinct head of transferring 
property. 

Goods, and chattels, then, are totally forfeited by conviction of high treason 
or misprision of treason: of petit treason ; (2) of felony in general, and particu¬ 
larly of felony de se, and of manslaughter; nay, even by conviction of ex- 
cusable homicide ; (i) by outlawry for treason or felony, by conviction of 
petit larceny; by night, in treason or felony; even though the party be 
acquitted of the fact; (8) by standing mute, when arraigned of felony; by 
drawing a weapon on a judge, or striking any one in the presence of the kino's 
courts; by praemunire; by pretended prophecies, upon a second conviction; Dy 
owling; by the residing abroad of artificers; (4) and by challenging to fight 
on account of money won at gaming. All these offences, as will more fully 
appear in the fourth book of these Commentaries, induce a total forfeiture of 
goods and chattels. 

And this forfeiture commences from the time of conviction, not the time of 
committing the fact, as in forfeiture of real property. For chattels are of so 
vague and fluctuating a nature, that to affect them by any relation back, would 
be attended with more inconvenience than in the case of landed estates; and 
part, if not the whole of them, must be expended in maintaining the delinquent, 
between the time of committing the fact and his conviction. Yet a fraudulent 
conveyance of them, to defeat the interest of the crown, is made void by 
statute 13 Eliz. o. 5. 


CHAPTER XXVJIL 

OF TITLE BY CUSTOM. 

A foubth method of acquiring property in things personal/or chattels, is by 
custom: whereby a right vests in some particular persons, either by the local 
usage of some particular place, or by the almost general and universal usage of 
the kingdom. It were endless should I attempt to enumerate all the several 
kinds of special oustoms, which may entitle a man to a chattel interest in dif¬ 
ferent parts of the kingdom. I shall, therefore, content myself with making 
some observations on three sorts of oustomary interests, which obtain pretty 
generally throughout most parts of the nation, and are therefore of more uni¬ 
versal concern: viz., heriots, mortuaries , and heir-looms . 

1. Heriots, which were slightly touched upon in a former chapter, (a) are 
usually divided into two sorts, heriot-service, and heriot -custom. The former 
are such as are due upon a special reservation in a grant or lease of lands, and 

(0 Oo. Litt. 891. 2 Inst. 816. 8 Inst 890. (a) Page OT. 


(2) This offense is no longer known to the law. 

(8) Since stat 7 and 8 Geo. IV, c. 28, § 5, forfeitures for felony or for flight are not en¬ 
forced. 

(4) Owling is no longer recognized as an offense, and artificers go and come as they 

please. 
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therefore amount to little more than a mere rent: ( b ) the latter arise upon no 
special reservation whatsoever, but depend merely upon immemorial usage 
and custom, (c) Of these, therefore, we are here principally to speak: and 
they are defined to be a customary tribute of goods and chattels, payable to 
the lord of the fee on the decease of the owner of the land. 

♦The first establishment, if not introduction, of compulsory heriots (“*4231 
into England, was by the Danes: and we find in the laws of King J 

Cauute (d) the several heregeates or heriots specified which were then exacted 
by the king on the death of divers of his subjects, according to their respec¬ 
tive dignities; from the highest eorle down to the most inferior thegne or land¬ 
holder. These, for the most part, consisted in arms, horses, and habiliments 
of war: which the word itself, according to Sir Henry Spelman, (e) signifies. 
These were delivered up to the sovereign on the death of the vassal, who 
could no longer use them, to be put into other hands for the service and de¬ 
fence of the country. And upon the plan of this Danish establishment did 
William the Conqueror fashion his law of reliefs, as was formerly observed; (/) 
when he ascertained the precise relief to be taken of every tenant in chivalry, 
and, oontrary to the feudal custom and the usage of his own duchy of Nor¬ 
mandy, required arms and implements of war to be paid instead of money. ( g ) 

The Danish compulsive heriots being thus transmuted into reliefs, under¬ 
went the same several vicissitudes as the feudal tenures, and in socage estates 
do frequently remain to this day in the shape of a double rent payable at the 
death of the tenant: the heriots which now continue among us, and preserve 
that name, seeming rather to be of Saxon parentage, and at first to have been 
merely discretionary. (A) These are now for the most part confined to copy- 
hold tenures, and are due by custom only, which is the life of all estates by 
copy; and perhaps are the only instance where custom has favoured the lord. 
For this payment was originally a voluntary donation, or gratuitous legacy of 
the tenant; perhaps in acknowledgment of his having been raised a degree 
above villeinage, when all his goods and chattels were quite at the mercy of 
the lord; and ’custom, which has on the one hand confirmed the ten- r*. 
ant’s interest in exclusion of the lord’s will, has on the other hand *- J 

established this discretional piece of gratitude into a permanent duty. An 
heriot may also appertain to free land, that is held by service and suit of court; 
in which case it is most commonly a copyhold enfranchised, whereupon the 
heriot is still due by custom. Bracton (i) speaks of heriots as frequently due 
on the death of both species of tenants: “ est quidem alia prcestatio quw nom¬ 
inator herriettum; ubi tenens , liber vel servus, in morte sua dominum suum , 
de quo tenuerit , respicit de meliori averio suo , vel de secundo meliori, secundum 
diversam locorum consuetudinem .” And this he adds, “ magis Jit de gratia 
quam de jure; in which Fleta (A) and Britton (0 agree: thereby plainly in¬ 
timating the original of this custom to have been merely voluntary, as a legacy 
from the tenant; though now the immemorial usage has established it as of 
right in the lord. 

This heriot is sometimes the best live beast, or averium, which the tenant 
dies possessed of (which is particularly denominated the villein’s relief in the 
twenty-ninth law of King William the Conqueror), sometimes the best inani¬ 
mate good, under which a jewel or piece of plate may be included: but it is 
always a personal chattel, which, immediately on the death of the tenant who 
was the owner of it, being ascertained by the option of the lord, ( m ) becomes 
vested in him as his property; and is no charge upon the lands, but merely on 
the goods and chattels. The tenant must be the owner of it, else it cannot be 
due; and therefore, on the death of a feme-covert, no heriot can betaken ; for 
she can have no ownership in things personal, (n) In some places there is a 


8 


2 Bound. 166. 
) Pa^e 85. 

1. 2, c. 86,19. 
e») Hob. 60. 


(e) Co. Cop. J 24. 
7. C 01 


^ , . . (d) C. 69. (e) Of Feuds, c. 18. 

(0) LL.O^il Conq . c. 22, 28, 21 (ft) LambnrdL Femmb. of Kent, 492. 

(k)l. 8 c. 18. (0 0. 68. 

<«) Keilw. 84. 4 Leon. 289. 
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customary composition in money, as ten or twenty shillings in lieu of a heriot, 
by which the lord and tenant are both bound, if it be an indisputably ancient 
custom; but a new composition of this sort will not hind the representatives 
of either party; for that amounts to the creation of a new custom, which is now 
impossible, (o) 

r*425l . Mortuaries are a sort of ecclesiastical heriots, being a customary 

J gift claimed by and due to the minister in very many parishes on the 
death of his parishioners. They seem originally to have been, like lay heriots, 
only a voluntary bequest to the church; being intended, as Lyndewode 
informs us from a constitution of Archbishop Langham, as a kind of expiation 
and amends to the clergy for the personal tithes, and other ecclesiastical duties, 
which the laity in their lifetime might have neglected or forgotten to pay. For 
this purpose, after ( p ) the lord’s heriot or best good was taken out, the second 
best chattel was reserved to the church as a mortuary: “si decedensplura 
habuerit animalia y optimo cui dejure fuerit debitum reservato y ecclesice sum sine 
dolo , fraude y sen contradictions qualibet, pro recompensatione subtractionis 
decimarum personalium y necnon et oblationum , secundum melius animal reser - 
vetur y post obiturn, pro salute animm suce”(q) And therefore in the laws of 
King Canute (r) this mortuary is called soul-scot jrajilfCCaC or symbolum 
animm. And, in pursuance of the same principle, by the laws of Venice, 
where no personal tithes have been paid during the life of the party, they are 
paid at his death out of his merchandise, jewels, and other movables, (s) So 
also, by a similar policy, in France, every man that died without bequeathing 
a part of his estate to the church, which was called dying without confession y 
was formerly deprived of Christian burial: or, if he died intestate, the relations 
of the deceased, jointly with the bishop, named proper arbitrators to determine 
what he ought to have given to the church, in case he had made a will. But 
the parliament, in 1409, redressed this grievance, (t) 

It was anciently usual in this kingdom to bring the mortuary to church along 
with the corpse when it came to be buried; and thence (w) it is sometimes 
F* called a corse-present: a *term which bespeaks it to have been once a 
L -I voluntary donation. However, in Bracton’s time, so early as Henry 
III, we find it riveted into an established custom: insomuch that the bequests 
of heriots and mortuaries were held to be necessary ingredients in every testa¬ 
ment of chattels. “ Imprimis autem debet quilibet , qui testamentum fecerit y 
dominum suum de meliori re quam habuerit recognoscere / et postea ecclesiam 
de alia meliori :” the lord must have the best good left him as an heriot, and 
the church the second best as a mortuary. But yet this custom was different 
in different places: “In quxbusdam locis habet ecclesia melius animal de con - 
suetudine; in quibusdam secundum vel tertium melius / et in quxbusdam 
nihil: et ideo consideranda est consuetudo loci” (w) This custom still varies 
in different places, not only as to the mortuary to be paid, but the person to 
whom it is payable. In Wales a mortuary or corse-present was due upon the 
death of every clergyman to the bishop of the diocese; till abolished, upon a 
recompense given to the bishop, by the statute 12 Ann. st. 2, c. 6. And in the 
archdeaconry of Chester a custom also prevailed, that the bishop, who is also 
archdeacon, should have, at the death of every clergyman dying therein, his 
best horse or mare, bridle, saddle, and spurs, his best gown or cloak, hat, 
upper garment under his gown, and tippet, and also his best signet or 
ring. («) But by statute 28 Geo. II, c. 0, this mortuary is directed to 
cease, and the act has settled upon the bishop an equivalent in its room. 
The king’s claim to many goods, on the death of all prelates in Eng¬ 
land, seems to be of the same nature: though Sir Edward Coke (^ appre¬ 
hends, that this is a duty due upon death and not a mortuary : a distinction 

o) Oo. Cop. $ 81. (p) Oo. LItt. 185. (q) Provinc. 1. 1, tit, 8. (r) <X 1* 

9 ) Panormitan. ad decretal. 1. 8, t. 80, c. 88. (*) Sp. 


(°) 

(«) 

(t* 


t») Bolden, Hist, of Tithes, c. 10. 
i) Cro. Car. 837. (y) * Bist. 401. 
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which seems to be without a difference. For not only the king’s ecclesiastical 
character, as supreme ordinary, but also the species of the goods claimed, 
which bear so near a resemblance to those in the arohdeaconry of Chester, 
which was an acknowledged mortuary, puts the matter out of dispute. The 
king, according to the record vouched by Sir Edward Coke, is entitled to six 
things : the ^bishop’s best horse or palfrey, with his furniture; his r* 4 o 7 l 
cloak, or gown, and tippet; his cup and cover; his basin and ewer; his J 

gold ring; and, lastly, his mutci canum, his mew or kennel of hounds; as was 
mentioned in the preceding chapter, (z) 

This variety of customs, with regard to mortuaries, giving frequently ft 
handle to exactions on the one side, and frauds or expensive ligitations on the 
other; it was thought proper bv statute 21 Hen. VIII, c. 6, to reduce them to 
some kind of certainty. For tnis purpose it is enacted, that all mortuaries or 
oorse-presents to persons of any parish, shall be taken in the following man¬ 
ner; unless where by custom less or none at all is due; viz.: for every person who 
does not leave goods to the value of ten marks, nothing: for every person who 
leaves goods to the value of ten marks and under thirty pounds, 3s. 4 d.\ if above 
thirty pounds and under forty pounds, 6$. 8c?., if above forty pounds, of what 
value soever they may be, 10s. and no more. And no mortuary shall, through¬ 
out the kingdom, be paid for the death of any feme-covert; nor for any child; 
nor for any one of full age, that is not a housekeeper; nor for any wayfaring 
man; but such wayfaring man’s mortuary shall be paid in the parish to which 
he belongs. And upon this statute stands the law of mortuaries to this day. 

3. Heir-looms (1) are such goods and personal chattels, as, contrary to the nat¬ 
ure of chattels, shall go by special custom to the heir along with the inherit¬ 
ance, and not to the executor of the last proprietor. The termination, loom, is 
of Saxon original; in which language it signifies a limb or member; (a) so that 
an heir-loom is nothing else but a limb or member of the inheritance. They 
are generally such things as cannot be taken away without damaging or dis¬ 
membering the freehold: otherwise the general rule is, that no chattel interest 
whatsoever shall go to the heir, notwithstanding it be expressly limited to a 
man and his heirs, but shall vest in the executor, (b) But deer in areal r + i 
^authorized park, fishes in a pond, doves in a dovehouse, Ac., though in L J 
themselves personal chattels, yet they are so annexed to and so necessary to 
the well-being of the inheritance, that they shall accompany the land wherever 
it vests, by either descent or purchase, (c) For this reason also I apprehend it 
is, that the ancient jewels of the crown are held to be heir-looms; (d) for they 
are necessary to maintain the state, and support the dignity, of the sovereign 
for the time being. Charters likewise, and deeds, court-rolls, and other evid¬ 
ences of the land, together with the chests in which they are contained, shall 
pass together with the land to the heir, in the nature of heir-looms, and shall 
not go to the executor, (e) By special custom, also, in some places carriages, 
utensils, and other household implements, may be heir-looms; (f) but such cus¬ 
tom must be strictly proved. On the other hand, by almost general custom, what¬ 
ever is strongly affixed to the freehold or inheritance, and cannot be severed 
from thence without violence or damage, “ quod ab cedibus non facile revelli- 
turf (g) is become a member of the inheritance, and shall thereupon pass to 
the heir; as chimney-pieces, pumps, old fixed or dormant tables, benches, and 
the like. (4) A very similar notion to which prevails in the duchy of Bra¬ 
bant; where they rank certain things movable among those of the immovable 
kind, calling them by a very particular appellation, preedia volantia , or vola¬ 
tile estates; such as beds, tables, and other heavy implements of furniture, 

U) 

(e) Bro. Abr. tit. chattel**, 14 
(k) 12 Mod. 620. 
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Page 418. 

Co. Litt. 888. 

) Co. Lltl 18, 186. 


(a) Spelm. Gloss. 277. 

(e) IMd., 8. _ {&) Ibid., 18. 

aim. 


( g) Spelm. Gloss. 277. 


(1) Heir looms do not seem to be recognized in the law of the United States. 1 Waahb. 
Real Prop., 0. 
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which (as an author of their own observes), “dignitatem istam nacta sunt , ut 
villis, sylvis, et cedibus, aliisque prcediis y comparentur; quod solidiora mobilia 
ipsis cedibus ex destinatione patrisfamilias cohcerere videa?itur, et pro parts 
ipsartcm cedium ceetimentur”(i) 

Other personal chattels there are, which also desoend to the heir in the 
nature of heir-looms, as a monument or tombstone in a church, or the coat- 
T*429l armour ancestor there *hung up, with the pennons and other 

L J ensigns of honour, suited to his degree. In this case, albeit the free¬ 
hold of the church is in the parson, and these are annexed to that freehold, 
yet cannot the parson or any other take them away or deface them, but is 
liable to an action from the heir. ( k ) Pews in the church are somewhat of 
the same nature, which may descend by custom immemorial (without 
any ecclesiastical concurrence) from the ancestor to the heir. (J) (2) But 
though the heir has a property in the monuments and escutcheons of his ances¬ 
tors, yet he has none in their bodies or ashes; nor can he bring any civil action 
against such as indecently, at least if not impiously, violate and disturb their 
remains, when dead and buried. The parson, indeed, who has the freehold of 
the soil, may bring an action of trespass against such as dig and disturb it; 
and if any one in taking up a dead body steals the shroud or other apparel, 
it will be felony;(m) for the property thereof remains in the executor, or who¬ 
ever was at the charge of the funeral. (3) 

But to return to heir-looms; these, though they be mere chattels, yet cannot 
be devised away from the heir by will; but such a devise is void, (n) even by 
a tenant in fee-simple. For though the owner might during his life have sold 
or disposed of them, as he might of the timber of the estate, since, as the in¬ 
heritance was his own, he might mangle or dismember it as he pleased; yet 
they being at his death instantly vested in the heir, the devise (which is subse¬ 
quent and not to take effect till after his death) shall be postponed to the cus¬ 
tom, whereby they have already descended. 

(t) Stockman’s dejure devolutions, c. 8, § 10. (fc) 12 Rep, 105. Oo. Litt 14 

(l) 8 Inst. 202. 12 Rep. 106. 

(m) 8 Inst. 110. 12 Rep. 118. 1 HaL P. O. 616. (n) Co. Litt. 186. 


(2) In some of the United States pews are expressly declared by statute to be real, and in 
others personal estate. In the absence of such statute they partake of the nature of the 
realty. 1 Waslib. Heal Prop., 9. The pewholder has an exclusive right to occupy his pew 
and to maintain trespass against any one who disturbs him in his seat. Gay v. Baker, 17 
Mass., 435; Gorton v. Hadsell, 9 Cush., 508; Freligh v. Platt, 5 Cow., 494. The pew 
owners, however, are not owners or part owners of the church lot; their interest consists in 
the right to occupy their respective pews as a part of the auditory upon occasions of publio 
worship. Wheaton v. Gates, 18 N. Y., 395; Cooper v. Presb. Church, 32 Barb., 222; Kim¬ 
ball v. Second Parish, 24 Pick., 847. And their right of occupancy must yield to circum¬ 
stances of necessity, convenience or expediency, growing out of the rights in common of 
the society; and if the trustees make changes m the edifice upon any of these considera¬ 
tions, ana a pew is thereby destroyed, the owner must be content with a just and adequate 
compensation. Wentworth v. First Parish, 3 Pick., 344; Cooper v. Presb. Church, 82 
Barb., 222. And if the church edifice become useless by dilapidation, and has to be rebuilt, 
the right of the pewholder is gone. Voorheesv. Presb. Church, 17 Barb., 103;Howard v. 
First Parish, 7 Pick., 188; Van Houten v. Reformed Dutch Church, 2 Green (N. J.), 128. 
But the destruction of a church edifice by the trustees does not conclude a pew owner, and 
he may nevertheless show it to have been unnecessary, and claim compensation. Gorton 
v. Hadsell, 9 Cush., 508. See further, Kellogg v. Dickinson, 18 Vt. 266. 

As to burial rights and who may control the interment of the dead, see Pierce v. Pro¬ 
prietors, etc., 10 R. L, 227; S. C., 14 Am. Rep., 007; Guthrie v. Weaver, 1 Mo. Ap. Rep., 
180; Wynkoop v. Wynkoop, 42 Penn. St., 293. _ 

(3) As to property in dead bodies, see Meagher v. Driscoll, 99 Mass., 281, 284; Bogert v. 
Indianapolis.'13 Ind., 134; Pierce v. Proprietors, etc., 10 R. I., 227; S. C., 14 Am. Rep., 
607. 
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OF TITLE BY SUCCESSION, MARRIAGE, AND 

JUDGMENT. 

lx the present chapter we shall take into consideration three other species 
of title to goods and chattels. 

Y. The fifth method, therefore, of gaining a property in chattels, either per¬ 
sonal or real, is by succession : which is, in strictness of law, only applicable to 
corporations aggregate of many, as dean and chapter, mayor and commonalty, 
master and fellows, and the like ; in which one set of men may, by succeeding 
another set, acquire aproperty in all the goods, movables, ana other chattels 
of the corporation. The true reason whereof is, because in judgment of law a 
corporation never dies : and therefore the predecessors who lived a century 
ago , and their successors now in being, are one and the same body corporate, (a) 
WTiich identity is a property so inherent in the nature of a body politic, that* 
even when it is meant to give anything to be taken in succession by such a 
body, that succession need not be expressed: but the law will of itself imply it. 
So that a gift to such a corporation, either of lands or of chattels, without 
naming their successors, vests an absolute property in them so long as the cor¬ 
poration subsists, (b) And thus a lease for years, an Obligation, a r* 4 o| l 
jewel, a flock of sheep, or other chattel interest, will vest in the succes- L ■* 
sors, by succession, as well as in the identical members to whom it waa 
originally given. 

But, with regard to sole corporations, a considerable distinction must be 
made. For if such sole corporation be the representative of a number of per¬ 
sons ; as the master of an hospital, who is a corporation for the benefit of the 
poor brethren ; an abbot, or prior, by the old law before the reformation, who 
represented the whole convent; or the dean of some ancient cathedral, who 
stands in the place of and represents, in his corporate capacity, the chapter; 
such sole corporations as these have, in this respect, the same powers as cor¬ 
porations aggregate have, to take personal property or chattels in succession. 
And therefore a bond to such a master, abbot, or dean, and his successors, is 
good in law ; and the successor shall have the advantage of it for the benefit 
of the aggregate society, of which he is in law the representative, (c) Whereas, 
in the case of sole corporations, which represent no others but themselves, as 
bishops, parsons, and the like, no chattel interest can regularly go in succes¬ 
sion : and, therefore, if a lease for years be made to the bishop of Oxford and 
his successors, in such case his executors or administrators, and not his suc¬ 
cessors, shall have it. (cf) For the word successors, when applied to a person 
in his political capacity, is equivalent to the word heirs in his natural; and as 
such a lease for years, if made to John and his heirs, would not vest in his heirs 
but his executors; so if it be made to John, bishop of Oxford, and his succes¬ 
sors, who are the heirs of his body politic, it shall still vest in his executors 
and not in such his successors. The reason of this is obvious: for besides that 
the law looks upon goods and chattels as of too low and perishable a nature to 
be limited either to heirs, or such successors as are equivalent to heirs; it 
would also follow, that if any such chattel interest (granted to a sole corpora¬ 
tion and his successors) were allowed to descend to such successors, the property 
thereof must be in abeyance from the *death of the present owner until r* j q 9 -i 
the successor be appointed : and this is contrary to the nature of a L 32 J 
ohattel interest, which can never be in abeyance or without an owner; (s) but 


& 


) 4 Rep. 60. (0) Bro. Abr. t. estates, 00. Cro. Ella 464. 

') Dyer,.48. Cro. Ella. 464, (d) Oo. Lift. 46. (c) Brownl. 181 
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a man's right therein, when once suspended, is gone forever. This is not the 
case in corporations aggregate, where the right is never in suspense ; nor in 
the other sole corporations before mentioned, who are rather to be considered 
as headB of an aggregate body, than subsisting merely in their own right; the 
chattel interest therefore, in such a case, is really and substantially vested in 
the hospital, convent, chapter, or other aggregate body, though the head is the 
visible person in whose name every act is carried on, and in whom every interest 
is therefore said (in point of form) to vest. But the general rule, with regard 
to corporations merely sole, is this, that no chattel can go to or be acquired by 
thefn in right of succession. ( f ) 

Yet to this rule there are two exceptions. One in the case of the king, in 
whom a chattel may vest by a grant of it formerly made to a preceding king 
and his successors, yg) The other exception is, where, by a particular custom, 
some particular corporations sole have acquired a power of taking particular 
chattel interests in succession. And this custom, being against the general 
tenor of the common law, must be strictly interpreted, and not extended to any 
other chattel interests than such immemorial usage will strictly warrant. Thus 
the chamberlain of London, who is a corporation sole, may, by the custom of 
London, take bonds and recognizances to himself and his successors, for the 
benefit of the orphan's fund: (A) but it will not follow from thence, that he has 
a capacity to take a lease for years to himself and his successors for the same 
purpose; for the custom extends not to that: nor that he may take a bond to 
himself and his successors, for any other purpose than the benefit of the 
orphan's fund; for that also is not warranted Dy the custom. Wherefore, upon 
the whole, we may close this head with laying down this general rule; that 
r*433l 8UC ^ r *£ht of succession to chattels is ^universally inherent by the com- 
J mon law in all aggregate corporations, in the king, and in such single 
corporations as represent a number of persons; and may, by special custom, 
belong to certain other sole corporations for some particular purposes; although 
generally, in sole corporations, no such right can exist. 

VI. A sixth method of acquiring property in goods and chattels is by mar¬ 
riage / whereby those chattels, which belonged formerly to the wife, are by 
act of law vested in the husband with the same degree of property and with 
the same powers, as the wife, when sole, had over them. 

This depends entirely on the notion of an unity of person between the hus¬ 
band and wife; it being held that they are one person in law, (i) so that the 
very being and existence of the woman is suspended during the coverture, or 
entirely merged or incorporated in that of the husband. And hence it fol¬ 
lows, that whatever personal property belonged to the wife, before marriage, 
is by marriage absolutely vested in the husband. (1) In a real estate, he only 
gains a title to the rents and profits during coverture; for that, depending upon 
feudal principles, remains entire to the wife after the death of her husband, 

</) Oo. Litfc. 4fl. (a ) Ibid. Ml (h) 4 Bep. 05. Cro. Ell*. SM. (0 See Book I, o. 15. 


(1) The tendency of legislation in the United States is to the utter abrogation of this doc¬ 
trine, so far as civil rights depend upon it, and to leave property rights existing at the time 
of the marriage wholly unchanged by that relation. The tendency further is to remove the 
disability under which the married woman lay at the common law, to acquire and take 
property, real and personal, generally for her own use, and to control and dispose of the 
same; and the statutes of some of the states now declare that she shall have the same power 
and right in these particulars that she would have had if unmarried. Except as modified 
by these statutes, the English rules so fully stated in the text, are still in force in the United 
States. As to the reduction of the wife’s choses to possession by the husband, reference is 
made to Poor v. Hazleton, 15 N. H., 565; Van Epps v. Van Deusen, 4 Paige, 64; Mardree 
v. Mardree, 9 Ired., 295; Searing v. Searing, 9 Paige, 283. And as to the protection of 
the wife's equity in the property she brings her husband, for the benefit and support of 
herself and her children, to Udall v. Kenney, 3 Cow., 590; Van Epps v. Van Deusen, 4 
Paige, 04; Smith v. Kane, 2 id., 303; Moore v. Moore, 14 B. Monr., 259; 2 Kent, 

4 f §eq.; Story Eq. Juris., §§ 1402, 1420, and cases cited. 
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or to her heirs, if she dies before him; unless by the birth of ft child, he be¬ 
comes tenant for life by the curtesy. But in chattel interests , the sole ftnd 
absolute property vests in the husband, to be disposed of at his pleasure, if he 
chooses to take possession of them: for unless he reduces them to possession, 
by exercising 6ome act of ownership upon them, no property vests in him, but 
they shall remain to the wife, or to her representatives, after the coverture is 
determined. 

There is therefore a very considerable difference in the acquisition of thii 
species of property by the husband, *according to the subject matter; rjujw-j 
viz., whether it be a chattel real or chattel personal; and, of chattels 
personal, whether it be in possession or in action only. A chattel real vests in 
the husband, not absolutely, but sub modo. As, in case of a lease for years, 
the husband shall receive all the rents and profits of it, and may, if he pleases, 
sell, surrender, or dispose of it during the coverture; (k) if he be outlawed or 
attainted, it shall be forfeited to the king: (/) it is liable to execution for his 
debts: (m) and, if he survives his wife, it is to all intents and purposes his own. 
(n) Yet, if he has made no disposition thereof in his lifetime, and dies before 
his wife, he cannot dispose of it by will ( 0 ), for the husband having made no 
alteration in the property during his life, it never was transferred from the 
wife; but after his death she shall remain in her ancient possession, and it shall 
not go to his executors. So it is also of chattels personal (or choses) in action: 
as debts upon bond, contracts, and the like; these the husband may have if he 
pleases; that is, if he reduces them into possession by receiving or recovering 
them at law. And upon such receipt or recovery they are absolutely and 
entirely his own; and shall go to his executors or administrators, or as he shall 
bequeath them by will, and shall not revest in the wife. But if he dies before 
he has recovered or reduced them into possession, so that at his death they 
still continue choses in action , they shall survive to the wife; for the husband 
never exerted the power he had of obtaining an exclusive property in them. 
(jd) And so, if an estray comes into the wife’s franchise, and the husband 
seizes it, it is absolutely his property, but if he dies without seizing it, his 
executors are not now at liberty to seize it, but the wife or her heirs; ( q) for 
the husband never exerted the right he had, which right determined with the 
coverture. Thus, in both these species of property the law is the same, in case 
the wife survives the husband; but in case the husband survives the wife, the 
law is very different *with respect to chattels real and choses in action: r^. , 

for he shall have the chattel real by survivorship, but not the chose in *- * 

action; (r) except in the case of arrears for rent, due to the wife before her 
coverture, which in case of her death are given to the husband by statute 32 
Hen. VTII, c. 37. And the reason for the geueral law is this: that the husband 
is in absolute possession of the chattel real during the coverture, by a kind of 
joint-tenancy with his wife; wherefore the law will not wrest it out of his 
hands, and give it to her representatives; though in case he had died first, it 
would have survived to the wife; unless he thought proper in his lifetime to 
alter the possession. But a chose in action shall not survive to him, because 
he never was in possession of it at all during the coverture; and the only 
method he had to gain possession of it was by suing in his wife’s right; but as, 
after her death he cannot (as husband) bring an action in her right, because 
they are no longer one and the same person in law, therefore he can never (as 
such) recover the possession. But he still will be entitled to be her adminis¬ 
trator; and may, in that capacity, recover such things in action as became due 
to her before or during the coverture. 

Thus, and upon these reasons, stands the law between husband and wife, 
with regard to chattels real and choses in action: but as to chattels personal , 
(or choses) in possession , which the wife hath in her own right, as ready money, 

Oh Oo. Utt. 48. (I) Flowd. 283. (m) Co. Lltt. 861. (n) Ibid. 300. 

(*) Foph. 6. Oo. Lift. 861. ~ (p) Co. Lltt. 851. (q) Ibid. (r) 8 Mod. 188. 
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Jewels household goods, and the like, the husband hath therein an iromedi- 
ate and absolute property, devolved to him by the marriage, not only poten¬ 
tially but in fact, which never can again revest in the wife or her represents- 
tives. (s) r 

And, as the husband may thus generally acquire a property in all the per¬ 
sonal substance of the wife, so in one particular instance the wife may acquire 
a property in some of her husband’s goods: which shall remain to her after his 
death and not go to the executors. These are called her paraphernalia, 
[*436] ^hich is a term borrowed from the civil law, (tf) and is derived from 
the Greek language, signifying something over and above her dower. 
Our law uses it to signify the apparel and ornaments of the wife, suitable 
to her rank and degree; and therefore even the jewels of a peeress usually 
worn by her, have been held to be paraphernalia. («) These she becomes 
entitled to at the death of her husband, over and above her jointure or dower, 
and preferably to all other representatives. ( w ) Neither can the husband de¬ 
vise by his will such ornaments and jewels of his wife; though during his life 
perhaps he hath the power (if unkindly inclined to exert it) to seirthem or 
give them away, (a;) But if she continues in the use of them till his death, 
she shall afterwards retain them against his executors and administrators* 
and all other persons except creditors where there is a deficiency of assets, (y) 
And her necessary apparel is protected even against the claim of creditors 
( z ) ( 2 3 ) 

VII. A jud gment, in consequence of some suit or action in a court of jus¬ 
tice, is frequently the means of vesting the right and property of chattel in¬ 
terests in the prevailing party. (3) And here we must be careful to distinguish 
between property, the right of which is before vested in the party, and of 
which only possession is recovered by suit or action; and property to which a man 
before had no determinate title or certain claim, but he gains as well the right as 
the possession by the process and judgment of the law. Of the former 
sort are all debts and choses inaction/ as if a man gives bond for 20/., or agrees 
to buy a horse at a stated sum, or takes up goods of a tradesman upon an im¬ 
plied contract to pay as much as they are reasonably worth: in all these cases 

(8) Co. Litt. 352. (t) Ff. S3, 3, 9, f 3. 

in) Moor. 218. (w) Cro. Car. 343. 1 Roll. Abr. 911. 2 Leon. 166. 

(x) Noy’s Max. c. 49. Grahme v. Ld Londonderry, 24 Noy. 1746. Cano. 

( y ) 1 P. Wins. 780. (*) Noy’s Max. c. 49. 


(2) The statutes of the American states not only save to the widow her own parapher¬ 
nalia, but generally give her also the wearing apparel and personal ornaments of the hus¬ 
band, besides setting apart for her use other personal property to some specified 
amount, to the exclusion of the claims of creditors. In some of the states, also, the court 
having jurisdiction in the settlement of the estate is empowered to make provision from 
the assets for the support of the widow and children, if any, while the settlement is in pro¬ 
gress. 

(3) And sometimes also in the defeated party; for if the plaintiff in an action of trespass 
de bonis asportatis , or trover, recovers judgment and obtains satisfaction, the title to the 
property is transferred from the plaintiff to the defendant; the damages recovered being con¬ 
sidered in law the price of the chattel so transferred. And indeed it has in several cases 
been held that the judgment alone, without satisfaction, will change the property. Brown 
v. Wootton,.Cro. Jac., 73; Adams v. Broughton, Strange, 1078; Rogers v. Moore, 1 Rice, 
60; White v. Philbrick, 5 Greenl., 147; Carlisle v. Burley, 3 id. t 250; Murrell v. Johnson’s 
Adm’r, 1 H. and M. 450; Floyd v. Browne, 1 Rawle, 125; Marsh v. Pier, 4 id., 273; Fox v. 
Northern Liberties, 3 W., and S., 103; Merrick’s Estate, 5 W. and S., 9; Foreman v. Neil- 
son, 2 Rich. Eq., 287; Hunt v. Bates. 7R L, 217. But there are many other cases which 
treat the judgment as a security merely, which does not deprive the plaintiff of any other 
right until the security has actually been made available by producing payment. Sturtevant 
v.Waterbury, 2 Hall,*449; Curtis v. Groat, 6 Johns., 168; Osterhout v. Roberts, 8 Cow., 43; 
Morris v. Berkley, 2 Rep. Con. Ct., 228; Sanderson v. Caldwell, 2 Aiken, 195; Elliot v. 
Porter, 5 Dana, 299; Campbell v. Phelps, 1 Pick., 62, per Wilde J.; Sharp v. Gray, 6 B. 
Monr., 4; Hepburn v. Sewell, 5 Har. and J., 211; Spivey v. Morris, 18 Ala., 254; Drake v. 
Mitchell, 3 East, 258, per Ellenborough, Ch. J.; Cooper v. Shepherd, 8 C. B., 266. And 
fchla seems the most reasonable doctrine. 
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the right accrues to the creditor, and is completely vested in him, at the time 
of the" bond being sealed, or the contract or agreement made; and the law only 
pives him a remedy to recover the possession of that right, which already in 
Justice belongs to him. *But there is also a species of property to 
which a man has not any claim or title whatsoever, till after suit com- * 

menced and judgment obtained in a court of law: where the right and the 
remedy do not follow each other, as in common cases, but accrue at one and 
the same time: and where, before judgment had, no man can say that he has 
any absolute property, either in possession or in action. Of this nature are, 

1. Such penalties as are given by particular statutes to be recovered on an 
action popular / or, in other words, to be recovered by him or them that will 
sue for the same. Such as the penalty of 500£, which those persons are by 
several acts of parliament made liable to forfeit, that, being in particular offices 
or situations in life, neglect to take the oaths to the government: which pen¬ 
alty is given to him or them who will sue for the same. Now here it is clear 
that no particular person, A or B, has any right, claim or demand, in or upon 
this penal sum, till after action brought; (a) for he that brings his action, and 
ean bona fide obtain judgment first, will undoubtedly secure a title to it, in 
exclusion of everybody else. He obtains an inchoate imperfect degree of 
property by commencing his suit: but it is not consummated till judgment; 
for, if any collusion appears, he loses the priority he had gained, (b) But, 
otherwise, the right so attaches in the first informer, that the king (who 
before action brought may grant a pardon which shall be a bar to all the 
world) cannot after suit commenced remit anything but his own part of the 
penalty, (c) For by commencing the suit the informer has made the popular 
action his own private action, and it is not in the power of the crown, or of 
anything but parliament, to release the informer’s interest. This, therefore, 
is one instance, where a suit and judgment at law are* not only the r* 4 ooi 
means of recovering, but also of acquiring property. And what is said ®- J 
of this one penalty is equally true of all others, that are given thus at large to 
a common informer, or to any person that will sue for the same. They are 
placed, as it were, in a state of nature, accessible by all the king’s subjects, hut 
the acquired right of none of them ; open therefore to the first occupant, who 
declares his intention to possess them by bringing his action ; and who carries 
that intention into execution, by obtaining judgment to recover them. (4) 

2. Another species of property, that is acquired and lost by suit and judg¬ 

ment at law, is that of damages given to a man by a jury, as a compensation 
and satisfaction for some injury sustained; as for a battery, for imprisonment, 
for slander or for trespass. Here the plaintiff has no certain demand till after 
verdict; but, when the jury has assessed his damages, and judgment is given 
thereupon, whether they amount to twenty pounds or twenty shillings, he 
instantly acquires, and the defendant loses at the same time, a right to that 
specific sum. It is true, that this is not an acquisition so perfectly original as 
in the former instance : for here the injured party has unquestionably a vague 

and indeterminate right to some damages or other the instant he receives the 

injury; and the verdict of the jurors, and judgment of the court thereupon, do 
not in this case so properly vest a new title in him, as fix and ascertain the old 
one ; they do not give , but define , the right. But, however, though strictly 
speaking, the primary right to a satisfaction for injuries is given by the law of 
nature, and the suit is only the means of ascertaining and recovering that 
satisfaction ; yet, asthe legal proceedings are the only visible means of this 
acquisition of property, we may fairly enough rank such damages, or satisfac- 

(o) 2 Lev. 141. Stra. 1189. Combe v. Pitt. B. R. Tr. 3 Geo. UL 

(6) Stat. 4 Hen. VH. c. 20. (c) Cro. Kliz. 188. 11 Rep. 86. 


(4) The right to a penalty given by statute may at any time before recovery be taken 
away by statute. Oriental Bank v. Freeze, 6 Shep., 109; Confiscation Cases, 7 Wal., 454. 
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tion assessed, under the head of property acquired by suit and judgment at 

l&W t 

1**4391 * 3 * Hither also may be referred, upon the same principle, all title to 

L J costs expenses of suit; which are often arbitrary, and rest entirely 
on the determination of the court, upon weighing all circumstances, both as to 
the quantun i, and also (in the courts of equity especially, and upon motions in 
the courts of law,) whether there shall be any costs at all. These costs, there¬ 
fore, when given by the court to either party may be looked upon as an acquisi¬ 
tion made by the judgment of law. 


CHAPTER XXX. 

OF TITLE BY GIFT, GRANT AND CONTRACT. 

We are now to proceed, according to the order marked out, to the discussion 
of two of the remaining methods of acquiring a title to property in things 
personal, which are much connected together, and answer in some measure to 
the conveyances of real estates; being those by gift or grant , and by contract: 
whereof the former vests a property in possession , the latter a property in 
action . 

VIII Gifts then, or grants , which are the eighth method of transferring 
personal property, are thus to be distinguished from each other, that gifts are 
always gratuitous , grants are upon some consideration or equivalent; and they 
may be divided, with regard to their subject-matter, into gifts or grants of 
chattels real , and gifts or grants of chattels personal Under the head of gifts 
or grants of chattels real 9 may be included all leases for years of land, assign¬ 
ments, and surrenders of those leases; and all the other methods of conveying 
an estate less than freehold, which were considered in the twentieth chapter of 
the present book, and therefore need not be here again repeated: though these 
very seldom carry the outward appearance of a gift, however freely bestowed; 
being usually expressed to be made in consideration of blood, or natural affec¬ 
tion, or of five or ten shillings nominally paid to the grantor; and, in case of 
leases, always reserving a rent, though it be but a pepper-corn: any of which 
considerations will, in the eye of the law, convert the gift, if executed, into a 
grant; if not executed, into a contract. 

r*44ll ^Grants or gifts, of chattels personal, are the act of transferring the 
*■ J right and the possession of them; whereby one man renounces, and 
another man immediately acquires all title and interest therein, which may be 
done either in writing, or by word of mouth, (a) attested by sufficient evidence, 
of which the delivery of possession is the strongest and most essential. But 
this conveyance, when merely voluntary, is somewhat suspicious; and is usually 
construed to be fraudulent, if creditors or others become sufferers thereby. 
And, particularly, by statute 3 Hen. VII, c. 4, all deeds of gift of goods, made 
in trust to the use of the donor, shall be void: because otherwise persons might 
be tempted to commit treason or felony, without danger of forfeiture; and the 
creditors of the donor might also be defrauded of their rights. And by statute 
13 Eliz., c. 5, every grant or gift of chattels, as well as lands, with an intent to 
defraud creditors or others, (6) shall be void as against such persons to whom 
such fraud would be prejudicial; but, as against the grantor himself, shall 
stand good and effectual; and all persons partakers in, or privy to, such frau¬ 
dulent grants, shall forfeit the whole value of the goods, one moiety to the 

(a) Perk, f 0T. (6) See 8 Rep. 82. 
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king, and another moiety to the party grieved; and also on conviction shall 
■uffer imprisonment for half a year. 

A true and proper gift or grant is always accompanied with delivery of 
possession, and takes effect immediately, (1) as if A gives to B 100/., or a flock 
of sheep, and puts him in possession of them directly, it is then a gift executed 
in the aonee; and it is not in the donor’s power to retract it, though he did it 
without any consideration or recompense: (c^ unless it be prejudicial to credit¬ 
ors; or the donor were under any legal incapacity, as infancy, coverture, 
duress, or the like; or if he were drawn in, circumvented or imposed upon, by 
false pretences, ebriety, or surprise. But if the gift does not take effect, by 
delivery of immediate possession, it is then not properly a gift, but a contract; 
*and this a man cannot be compelled to perform, but upon good and r haaoi 
sufficient consideration; as we shall see under our next division. *- J 

IX. A contract, which usually conveys an interest merely in action, is thus 
defined: “an agreement upon sufficient consideration, to do or not to do a 
particular thing.” From which definition there arise three points to be con¬ 
templated in all contracts: 1. The agreement/ 2. The consideration/ and 3. 
The thing to be done or omitted, or the different species of contracts. 

First then it is an agreement a mutual bargain or convention; and therefore 
there must at least be two contracting parties, of sufficient ability to make a 
contract; as where A contracts with B to pay him 100/. and thereby transfers 
a property in such sum to B. Which property is however not in possession, 
but in action merely, and recoverable by suit at law; wherefore it could not 
be transferred to another person by the strict rules of the ancient common 
law, for no chose in action could be assigned or granted over, (</) because it 
was thought to be a great encouragement to litigiousness, if a man were 
allowed to make over to a stranger his right of going to law. But this nicety 
is now disregarded: though, in compliance with the ancient principle, the 
form of assigning a chose in action is in the nature of a declaration of trust, 
and an agreement to permit the assignee to make use of the name of the 
assignor, in order to recover the possession. And, therefore, when in common 
acceptation a debt or bond is said to be assigned over, it must still be sued in 
the original creditor’s name; the person to whom it is transferred being rather 
an attorney than an assignee. (2) But the king is an exception to this general 
rule, for he might always either grant or receive a chose in action by assign¬ 
ment: (e) and our courts of equity, considering that in a commercial country 
almost all personal property must necessarily lie in contract, will protect the 

(e) Je&k. 109. (d) Co. Litt. 214. («) Dyer, 80, Bro. Abr. tit. chose in action , 1 and 4. 


(1) Delivery is essential to a gift. Noble v. Smith, 2 Johns., 52; S. C., 3 Am. Dec., 399; 
Sims v. Sims, 2 Ala., 117; Withers v. Weaver, 10 Penn. St., 391; Carpenter v, Dodge, 20 
Vt., 595. But the want of manual possession is excused where it is impracticable to make 
it: Bullock v. Tinnan, 2 Car. Law Rep., 271; 8. C., 6 Am. Dec., 562; and also where the 
gift is made by deed; Ibid.; see Cranz v. Kroger, 22 Ill., 74. And in any case if the in¬ 
tent to give and to accept is clearly made out, and the donee is put in position to take 
immediate possession at will, this is sufficient: Reid v. Colcock, 1 N. & McCord, 592; S. C. 
9 Am. Dec., 729; Blake v. Jones, 1 Bailey, Eq., 141; 8. C., 21 Am. Dec., 530; Young v! 
Young, 80 N. Y., 422; S. C., 36 Am. Rep., 634; Harris v. Hopkins, 43 Mich., 272; S. C.. 
38 Am. Rep., 180. 

(2) There are several exceptions to thi9 rule. Bills of exchange when made payable to 
order were negotiable by the law merchant, and the person to whom they were indorsed 
might bring suit in his own name. The statute 3 and 4 Anne, c. 9, put promissory notes 
on the same footing, and if payable to bearer instead of to order they require no indorse¬ 
ment, and the property passes by mere delivery for value. Bills of lading and checks upon 
bankers arc also negotiable, and the tendency of recent decisions is to hold all contracts for 
the payment of money, which by their termB are payable to bearer, and also all which by 
custom are transferable on mere delivery, as occupying the like position. See Delafield v. 
Illinois, 2 Hill, 159; Ide v. Connecticut, &c., R. R. Co., 32 Yt. 297; 1 Pars, on Cont., 5th 
ed., 291. The statutes of some of the states go very much further, and allow the assignee 
of any chose in action to bring suit in his own name. See Final v. Backus, 18 Mich. 218. 
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assignment of a chose in action, as much as the law will that of a chose in 

possession. (/) 

I *4431 *^18 contract or agreement may be either express or implied. Exr 

*- J press contracts are where the terms of the agreement are openly 
uttered and avowed at the time of the making, as to deliver an ox, or ten loads 
of timber, or to pay a stated price for certain goods. Implied, , are such as 
reason and justice dictate, and which therefore the law presumes that every 
inan undertakes to perform. As, if I employ a person to do any business for 
me, or perform any work; the law implies that I undertook, or contracted, to 
pay him as much as his labour deserves. If I take up wares from a trades¬ 
man, without any agreement of price, the law concludes that I contracted to 
pay their real value. And there is also one species of implied contracts, which 
runs through and is annexed to all other contracts, conditions and covenants, 
viz.: that if I fail in my part of the agreement, I shall pay the other party 
such damages as he has sustained by such my neglect or refusal. In short, 
almost all the rights of personal property (when not in actual possession) do in 
great measure depend upon contracts of one kind or other, or at least might 
be reduced under some of them: which indeed is the method taken by the 
civil law; it having referred the greatest part of the duties and rights, which 
it treats of, to the head of obligations ex contractu and quasi ex contractu, {g) 

A contract may also be either executed^ as if A agrees to change horses with 
B, and they do it immediately; in which case the possession and the right are 
transferred together: or it may be executory , as if they agree to change next 
week; here the right only vests, and their reciprocal property in each other’s 
horse is not in possession but in action; for a contract executed (which differs 
nothing from a grant) conveys a chose in possession; a contract executory oon- 
veys only a chose in action . 

Having thus shown the general nature of a contract, we are, secondly , to 
proceed to the consideration upon which it is founded; or the reason which 
r + , moves the contracting party to *enter into the contract. “ It is an 

L 444 J agreement, upon sufficient consideration” The civilians hold, that in 
all contracts, either express or implied, there must be something given in ex¬ 
change, something that is mutual or reciprocal. (A) This thing, which is the 
price or motive of the contract, we call the consideration; and it must be a 
thing lawful in itself, or else the contract is void. A good consideration, we 
have before seen, (i) is that of blood or natural affection between near rela¬ 
tions; the satisfaction accruing from which the law esteems an equivalent for 
whatever benefit may move from one relation to another, (j) This considera¬ 
tion may sometimes, however, be set aside, and the contract become void, 
when it tends in its consequences to defraud creditors, or other third persons, 
of their just rights. But a contract for any valuable consideration, as for 
marriage, for money, for work done, or for other reciprocal contracts, can never 
be impeached at law; and, if it be of a sufficient adequate value, is never set 
aside in equity; for the person contracted with has then given an equivalent 
in recompense, and is therefore as much an owner, or a creditor, as any other 
person. (3) 

[ft) 7n*o rnrutnis *00 n tractibus, aive^nomindti^ aive innominatis , permutatio continetur. Gravin. I. f, 


$ 12 . 

(0 Page 297. 


(j) 8 Rep. 83. 


(3) If there be a consideration of some value the courts do not usually inquire into its 
adequacy, and a very small consideration may support a very onerous promise. Mete, on 
Cont., 168. Nevertheless, if the contract is plainly unconscionable, the party who sues tor 
a breach of it in a court of law will be awarded such damages only as seem reasonable . 
Cutler v. How., 8 Mass., 357; and if he seeks specific performance in a court of equity it 
will be refused. Osgood v. Franklin, 2 Johns. Ch., 23; Chambers v. Livermore, 15 Mic ., 
381: A seal to a contract imports a consideration, and, at law, obviates the necessi y 
proving one: Mete, on Cont., 161, 233; but not, it seems, in equity, when enforcement oi 
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These valuable considerations are divided by the civilians (&) into four spe¬ 
cies. 1 . Do %U des: as when I give money or goods, on a contract that I shall 
be repaid money or goods for them again. Of this kind are all loans of money 
upon bond, or promise of repayment; and all sales of goods, in which there is 
either an express contract to pay so much for them, or elso the law implies a 
contract to pay so much as they are worth. 2 . The second species is >facio 9 ut 
facias; as, when I agree with a man to do his work for him, if he will do mine 
for me; or if two persons agree to marry together; or to do any other positive 
acts on both sides. Or, it may be to forbear on one side on consideration of 
something done on the other; as, that in consideration A, the tenant, will repair 
his house, B, the landlord, will not sue him for waste. Or, it may be for mu¬ 
tual forbearance on both sides; *as, that in consideration that A will r >► 445 ') 
not trade to Lisbon, B will not trade to Marseilles; so as to avoid L -* 
interfering with each other. 3. The third species of consideration is, facio 
ut des: when a man agrees to perform anything for a price, either specifically 
mentioned, or left to the determination of the law to set a value to it. As, 
when a servant hires himself to his master for certain wages or an agreed sum 
of money: here the servant contracts to do his master’s service, in order to 
earn that specific sum. Otherwise, if he be hired generally; for then he is 
under an implied contract to perform this service for what it shall be reason¬ 
ably worth. 4. The fourth species is, do , ut facias: which is the direct coun¬ 
terpart of the preceding. As, when I agree with a sevvant to give him such 
wages upon his performing such work: which, we see, is nothing else but the 
last species inverted: for servus facit , ut hems det, and hems dat , ut service far 
ciat. 

A consideration of some sort or other is so absolutely necessary to the form¬ 
ing of a contract, that a nudum pactum , or agreement to do or pay any thing 
on one side, without any compensation on the other, is totally void in law; and 
a man cannot be compelled to perform it. (/) As if one man promises to give 
another 100 £, here there is nothing contracted for or given on the one side, 
and therefore there is nothing binding on the other. And, however a man 
may or may not be< bound to perform it, in honour or conscience, which the 
municipal laws do not take upon them to decide; certainly those municipal 
laws will not compel the execution of what he had no visible inducement to 
engage for: and therefore our law has adopted (m) the maxim of the civil 
law, (n) that ex nudo pacto non oritur actio . But any degree of reciprocity 
will prevent the pact from being nude : nay, even if the thing be founded on 
a prior moral obligation (as a promise to pay a just debt, though barred by the 
statute of limitations), it is no longer nudum pactum. (4) And as this rule 


k) Ff ; 19,6,5. 

(1) Dr. £ St. d. S, c, 


(m) Bro. Abr. tit. dstte. 79. Salk. 129. 


(n) Cod . 2, 3,10 and 6, 14.1. 


the contract is sought in that forum: Black v. Cord, 2 Har. and G., 100; Sharpe v. 
Rogers, 12 Minn., 174. 

(4) A mere moral obligation is not a sufficient consideration to support an express con¬ 
tract, except in those cases where there was originally an obligation which was enforceable 
but for the interference of some positive rule of law. The reporters, in a note to the lead¬ 
ing case of Wennall 7. Adney, 3 B. and P., 247, state the law very correctly to be, that 
"an express promise can only revive a precedent good consideration, which might have 
been enforced at law, through the medium of an implied promise, had it not been suspend¬ 
ed by some positive rule of law, but can give no original right of action if the obligation 
on which it is founded could never have been enforced at law, though not barred by any 
legal maxim or statute provision.” Accordingly it has been held that a promise made by a 
father to pay expenses incurred in caring for his adult child taken sick at a distance from 
his relatives, would not support an action. Mills v. Wyman, 3 Pick., 207. Neither would 
a promise to pay for labor expended by the plaintiff onland which he claimed, but which 
the defendant recovered from him. Frear v. Hardenbergh, 5 Johns., 272; S. C., 4 Am. Dec., 
356. Nor a promise to pay a witness a sum beyond ins legal fees for attendance upon 
court. Willis v. Peckham, 1 Brod. and Bing., 515. And see Eastwood v. Kenyon, 11 A. 
and E., 438; Cook v. Bradley, 7 Conn., 57; 8. C., 18 Am. Dec., 79; Parker v. Carter, 4 
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was principally established to avoid the inconvenience that would arise from 
[*440l »ett:ng up mere verbal promises, for which no good reason could *be 
assigned (o) it therefore does not hold in some cases, where such prom¬ 
ise is authentically proved by written documents. For if a man enters into a 
voluntary bond, or gives a promissory note, he shall not be allowed to aver 
the want of a consideration in order to evade the payment: for every bond 
from the solemnity of the instrument, (p) and every note, from the subscrip¬ 
tion of the drawer, (?) carries with it an internal evidence of a good considera¬ 
tion. Courts of justice will therefore support, them both, as against the 

contractor himself ; but not to the prejudice of creditors, or strangers to the 
contract. 

We are next to consider, thirdly , the thing agreed to be done or omitted. 
“ A contract is an agreement, upon sufficient consideration, to do or not to do 
a particular thing” The most usual contracts, whereby the right of chattels 
personal may be acquired in the laws of England, are, 1. That of sale or 
exchange, 2« That of bailment . 3, That of hiring and borrowing . 4. That 
of debt . 

1. Sale, or exchange , is a transmutation of property from one man to another, 
in consideration of some price or recompense in value : for there is no sale 
without a recompense: there must be quid pro quo . (r) If it be a commuta¬ 
tion of goods for goods, it is more properly an exchange; but if it be a trans¬ 
ferring of goods for money, it is called a sale; which is a method of exchange 
introduced for the convenience of mankind, by establishing an universal 
medium, which may be exchanged for all sorts of other property; whereas, if 
goods were only to be exchanged for goods, by way of barter, it would’be 
difficult to adjust the respective values, and the carriage would be intolerably 
cumbersome. All civilized nations adopted, therefore, very early the use of 
money; for we find Abraham giving “four hundred shekels of silver, current 
money with the merchant,” for the field of Macpelah; (s) though the practice 
of exchange still subsists among several of the savage nations. But with 
[*4471 re S ard to * aw * sa l es and exchanges there is no difference. I 
L J shall, therefore, treat of them both under the denomination of sales 
only; and shall consider their force and effect, in the first place where the 
vendor hath in himself, and secondly where he hath not, the property of the 
thing sold. 

Where the vendor hath in himself the property of the goods sold, he hath 
the liberty of disposing of them to whomsoever he pleases, at any time, and 
in any manner; unless judgment has been obtained against him for a debt or 
damages, and the writ of execution is actually delivered to the sheriff. For 
then, by the statute of frauds, (f) the sale shall be looked upon as fraudulent, 
and the property of the goods shall be bound to answer the debt, from the 
time of delivering the writ. (5) Formerly it was bound from the teste, or 

issuing of the writ, (w) and any subsequent sale was fraudulent; but the law 

was thus altered in favour of purchasers , though it still remains the same 
between the parties; and therefore if a defendant dies after the awarding and 

(o) Plowd. 308. 809. (p) Hardr. 200. 1 Ch. R 157. (o) Ld. Raym. 760. 

(r) Noy’s Max. c. 42. («) Gen. c. 23, v. 16. (t) 29 Car. II, c. 8. (u) 8 Hep. 171. 1 Mod. 188. 


Munf., 273; 8. C., 6 Am. Dec., 613;. and the cases cited in Mete, on Cont., 178. et seq., and 
1 Pars, on Cont., 6th ed., 434. 

A promise to pay a debt barred by the statute of limitations, or discharged in bankruptcy, 
or contracted during infancy, may be enforced within this rule; and so may the promise of 
an indorser to pay a bill from which he is discharged by neglect to give notice of dishonor. 
But where one released his debtor in order to make him a witness, the debtor’s promise to 
pay the debt was held to be nudum pactum. Valentine v. Foster, 1 Met, 520, 

(5) This rule is believed not to prevail generally in the United States, but the {goods are 
bound only from the time when they are actually levied upon by virtue of the wnt 
688 
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before the delivery 01 the writ, his goods are bound by it in the hands of his 
executors, (u) 

If a man agrees with another for goods at a certain price, he may not carry 
them away before be hath paid for them; for it is no sale without payment, 
unless the contrary be expressly agreed. And therefore, if the vendor says, 
the price of a beast is four pounds, and the vendee says he will give four pounds, 
the bargain is struck; and they neither of them are at liberty to be off, provided 
immediate possession be tendered by the other side. But if neither the money 
be paid nor the goods delivered, nor tender made, nor any subsequent agree¬ 
ment be entered into, it is no contract, and the owner may dispose of the goods 
as he pleases, (to) But if any part of the price is paid down, if it be but a 
penny, or any portion of the goods delivered by way of earnest (which the 


civil law calls arrha, and interprets to be “ emptionis-venditionis *con- 


[*448] 


trades argumentum ,”) (x), the property of the goods is absolutely bound 
by it; and the vendee may recover the goods by action, as well as the vendor 
may the price of them, (y) And such regard does the law pay to earnest as 
an evidence of a contract, that, by the same statute, 29 Car. II, c. 3, no contract 
for the sale of goods, to the value of 10/. or more, shall be valid, unless the 
buyer actually receives part of the goods sold, by way of earnest on his part; 
or unless he gives part of the price to the vendor by way of earnest to bind the 
bargain, or in part of payment; or unless some note in writing be made and 
signed by the party, or his agent, who is to be charged with the contract. 
And with regard to goods under the value of 10/. no contract or agree¬ 
ment for the sale of them shall be valid, unless the goods are to be de¬ 
livered within one year, or unless the contract be made in writing, and signed 
by the party, or his agent, who is to be charged therewith. Anciently, 
among all the northern nations, shaking of hands was held necessary to 
bind the bargain; a custom which we still retain in many verbal contracts. 
A sale thus made was called handsale y “ venditio per mutuam manuum com - 
plexionem /” (z) till in prooess of time the same word was used to signify the 
price or earnest, which was given immediately after the shaking of hands, or 
instead thereof. 

As soon as the bargain is struck, the property of the goods is transferred to 
the vendee, and that of the price to the vendor; but the vendee cannot take 
the 'goods, until he tenders the price agreed on. (a) (6) But if he tenders the 
money to the vendor, and he refuses it, the vendee may seize the goods, or 
have an action against the vendor for detaining them. And by a regular sale, 
without delivery, the property is so absolutely vested in the vendee, that if A 
sells a horse to B for 10/., and B pays him earnest or signs a note in writing of 
the bargain; and afterwards, before the delivery of the horse, or money paid, 
the horse dies in the vendor’s custody, still he is entitled to the money, because 
by the *contract the property was in the vendee. ( b ) Thus may pro- [+aaqi 
perty in goods be transferred by sale, where the vendor hath such pro- ^ ■* 

perty in himself. 

But property may also in some cases be transferred by sale, though the 


(u) Comb. VI 12 Mod. 5. 7 Mod. 09. 
lx) Inst. 8, tit 31 GO Noy, ibid. 

(a) Hob. 41. (9) Noy, c. 42. 


(to) Hob. 41. Nov’s M&x. c. 42. 

(*) Stiemhook as jure Goth. 1. 2 f o. 5. 


(6) If the vendor actually deliver the goods to the vendee, the property is changed, not¬ 
withstanding the failure to pay for them. Chapman v. Lathrop, 6 Cow., 110; S. C., 18 
•Am. Dec., 433. But the general rule is that at any time before actual delivery the vendor 
may rescind if payment is not made, and may recover possession from a common carrier or 
other bailee who has received them for delivery to the vendee. And even if credit has been 
agreed upon, the vendor, if he flnd9 the vendee has become insolvent, may stop the goods 
in transitu before they actually reach the hands and possession of the vendee, and rescind 
the sale. Bee People v. Hayne9, 14 Wend., 548 ; 8. C., 28 Am. Dec., 630; Rucker v. Dono¬ 
van, 13 Kan., 261; and note thereto in 19 Am. Rep.. 87. Also 1 Pars, on Cont., 6th Am. 
ed., 696-80L 
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vendor hath none at aU in the goods; for it is expedient that the buyer by 
taking proper precautions, may at all events be secure of his purchase- other¬ 
wise all commerce between man and man must soon be at an end. And there- 
fore the general rule of law is, (c) that all sales and contracts of anything 
vendible, in fairs or markets overt, (7) (that is, open), shall not only be good 
between the parties, but also be binding on all those that have any ri^ht or 
property therein. And for this purpose, the Mirror informs us, (d) were tolls 
established in markets, viz.: to testify the making of contracts; for every pri¬ 
vate contract was discountenanced by law: insomuch that our Saxon ancestors 
prohibited the sale of anything above the value of twenty pence, unless in open 
market, and directed every bargain and sale to be contracted in the presence 
of credible witnesses, (e) Market overt in the country is only held on the 
special days provided for particular towns by charter or prescription; but in 
London every day, except Sunday, is market day. (/) The market place, or 
spot of ground set apart by custom for the sale of particular goods, is also in 
the country the only market overt; (g) but in London every shop in which 
goods are exposed publicly to sale is market overt, for such things only as the 
owner professes to trade in. (A) But if my goods are stolen from me, and sold 
out of market overt, my property is not altered, and I may take them wherever 
I find them. And it is expressly provided by statute 1 Jac. I, c. 21, that the 
sale of any goods, wrongfully taken, to any pawnbroker in London, or within 
two miles thereof, shall not alter the property: for this, being usually a clan¬ 
destine trade, is therefore made an exception to the general rule. And even in 
market overt, if the goods be the property of the king, such sale (though regu- 

r*450l lar in 0tlier re ?P ect3 ) * wi11 in n .° case him ; though it bindsmfants, 

J feme-coverts, idiots, and lunatics, and men beyond sea or in prison: or 
if the goods be stolen from a common person, and then taken by the king’s 
officer from the felon, and sold in open market; still, if the owner has used due 
diligence in prosecuting the thief to conviction, he loses not his property in the 
goods, (i) (8) So likewise, if the buyer knoweth the property not to be in the 
seller; or there be any other fraud in the transaction; if he knoweth the seller 
to be an infant, or feme-covert not usually trading for herself; if the sale be 
not originally and wholly made in the fair or market, or not at the usual hours; 
the owner’s property is not bound thereby, (j) If a man buys his own goods 
in a fair or market, the contract of sale shall not bind him, so that he shall 
render the price: unless the property had been previously altered by a former 
sale. (A) And notwithstanding any number of intervening sales, if the original 
vendor, who sold without having the property, comes again into the possession 
of the goods, the original owner may take them, when found in his hands who 
was guilty of the first breach of justice. (/) By which wise regulations the 
common law has secured the right of the proprietor in personal chattels from 
being divested, so far as was consistent with that other necessary policy, that 
purchasers, bona fide , in a fair, open and regular manner, shall not be after¬ 
wards put to difficulties by reason of the previous knavery of the seller. 

But there is one species of personal chattels, in which the property is not 
easily altered by sale, without the express consent of the owner, and those are 
horses, (m) For a purchaser gains no property in a horse that has been stolen, 

(c) 2 Inst. 718. [(d) 0. 1, ( 8. («) LL. Ethel . 10,12. LL. Eadg. Wilk. 00. 

(/) Cro. Jac. 68. (g ) Godb. 131. (h) 6 Rep. 83. 12 Mod. 521. 

m Bacon's Use of the law, 158. (f) 2 Inst. 718, 714. (k) Perk. § 98. (I) 2 Inst. Tit. 

(to) 2 Inst. 719. 


(7) This rule does not obtain in the United States. Wheelwright v. Depeyster, 1 Johns., 
471; S. C., 3 Am. Dec., 345. 

(8) This subject is now covered by statute 24 and 25 Vic., c. 96, a. 100. See 7 C. and P., 
431; id ., 646. The effect of the statute is, upon conviction of the thief, to restore to the 
owner the property in the goods stolen, with all the legal remedies incident to that right; 
and this, notwithstanding a sale in market overt. Scattergood v. Sylvester, 15 Q. B., 508; 
Roecoe, Or. Ev. t 212. 
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unless it be bought in & fair or market overt, according to the directions of 
the statutes 2 P. and M. c. 7, and 31 Eliz. o. 12. By which it is enacted, that 
the horse shall be openly exposed, in the time of such fair or market, for one 
whole hour together, between ten in the morning and sunset, in the public 
place used for such sales, and not in any private yard or stable; and after¬ 
wards brought by both the vendor and vendee to the book-keeper of such 
fair or market; that toll be paid, if any *be due; and if not, one penny r 
to the book-keeper, who shall enter down the price, colour and marks 
of the horse, with the names, additions, and abode of the vendee and vendor; 
the latter being properly attested. Nor shall such sale take away the property 
of the owner, if within six months after the horse is stolen he puts in his claim 
before some magistrate, where the horse shall be found; and, within forty days 
more, proves such his property by the oath of two witnesses, and tenders to 
the person in possession such price as he bona fide paid for him in market overt. 
But in case any one of the points before mentioned be not observed, such sale 
is utterly void; and the owner shall not lose his property, but at any distance of 
time may seize or bring an action for his horse, wherever he happens to find 
him. 

By the civil law (n) an implied warranty was annexed to every sale, in re¬ 
spect to the title of the vendor; and, so, too, in our law, a purchaser of goods 
and chattels may have a satisfaction from the seller, if he sells them as his own 
and the title proves deficient, without any express warranty for that purpose, 
(o) (9) But with regard to the goodness of the wares so purchased, the vendor 
is not bound to answer; unless he expressly warrants them to be sound and 
good, (p) (10) or unlesshe knew them to be otherwise, and hath used any art to 


(«) Ff. 81. 8, 1. 


(o) Cro. J&c. 474. I Boll. Abr; da 


(p) F. N. B. W. 


(9) Mr. Parsons in his treatise on contracts states the rule as settled in the United States, 
“ that the seller of a chattel, if in possession, warrants by implication that it is his own,and 
is answerable to the purchaser if it be taken from him by one who has a better title than 
the seller, whether the seller knew the defect of his title or not, and whether he did or did 
not make a distinct affirmation of his title. But if the seller is out of possession, and no 
affirmation of title is made, then it may be said that the purchaser buys at his peril.” “ If 
the seller is in possession, but the possession is of such a kind as not to denote or imply 
title in him, there would be no warranty of title in England, and we are confident there 
would be none in this country.” 1 Pars, on Cont. 5th ea., 574. Chancellor Kent says there 
is an implied warranty of title ft if the seller has possession of the article, and he sells it as 
his own, and not as agent for another, and/or a fair price” 2 Kent, 478. See cases cited by 
these authors; also Ben], on Sales, 466, et seq. 

(10) There are some exceptions, however, to the doctrine here stated. One of these ex¬ 
ceptions is, where chattels are sold by sample, in which case there is an implied warranty 
that they correspond with the sample exhibited. Bradford v. Manley, 13 Mass., 138; S.C., 
7 Am. Dec., 122; Beirne v. Dord, 2 Sandf., 89, and 5 N. Y., 95; Borrekins v. Bevan, 3 
Rawle, 23; S.C.. 23 Am.Dec., 85; Rose v.Beatie, 2 Nott and McC. 538; Hall v. Plasson, 19 
La. Ann., 11. Another is where anjarticle is ordered from a manufacturer for a special pur¬ 
pose, and i9 supplied for that purpose, in which case the manufacturer takes upon himself 
the risk of supplying that which is fit for the purpose. The leading case upon this subject 
is Jones v. Bright, 5 Bing., 533, in which it was decided that one who sells goods raanufac- 
factured by himself, knowing the purpose for which they are to be used by the purchaser, 
impliedly warrants that they are reasonably fit and proper for that purpose, and is answer- 
able for latent defects, inasmuch as, being the maker, he has the means of ascertaining and 
of guarding against these defects, whereas the purchaser must necessarily be altogether 
ignorant of them. See also Laing v. Fidgeon, 6 Taunt., 108; Chanter v. Hopkins, 4 M. and 
W., 399; Howard v. Hoey, 23 Wend., 850; Dickson v. Jordan, 11 Ired., 166; Brenton v. 
Davis, 8 Blackf., 317; Bird v. Mayer, 8 Wis., 362; Rodgers v. Niles, 11 Ohio St., 48; Beals 
v. Olmstead, 24 Vt., 114. Another is where provisions are sold, not to a dealer, but for 
immediate domestic use. Moses v. Mead, 1 Denio, 378; Emerson v. Brigham, 10 Mass., 
197; 8. C., 6 Am. Dec., 109; Winsor v. Lombard, 18 Pick., 57; Humphreys v. Comline, 
0 Blackf., 508; Hoover v. Peters, 18 Mich., 51; Divine v. McCormick, 60 Barb., 116. 

In Judicial tales, however, there is no implied warranty. The Monte Allegre, 9 Wheat., 
610, 044. 

Ml 
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disguise them, (q) or unless they turn out to he different from what he renre- 
sented them to the buyer. (11) r 

# 2 - Bailment, (12) from the French bailler , to deliver, is a delivery of goods 
in trust, upon a contract, express or implied, that the trust shall be faithfully 
executed on the part of the bailee. As if cloth be delivered, or (in our legal 
dialect) bailed, to a tailor to make a suit of clothes, he has it upon an implied 

(g) 2 Roll. Rep. A. 


(11) Any distinct assertion of the quality or condition of the thing sold not intendpH » 
mere matter of opinion or belief, made by the seller during the negotiations for the sale for 
the purpose of assuring the buyer of the truth of the fact asserted, and inducing him to 
make the purchase, if received and relied upon by him, is an express warranty (Wood v 
Lewis, 2 Har. and G., 495; 8. C., 18 Am. Dec., 317; Roberts v. Morgan, 2 Cow 438- Haw. 
oiS S v * Berr y» 10 B1-, 36; Otts v. Alderson, 10 S. and M., 476; Cook v. Moseley ’ 13 Wend 
277. But if the contract of sale is in writing, and contains no warranty parol’evidence 
not admissible to add a warranty. Van Ostrand v. Reed, 1 Wend., 424- Lamb v rCft* 
12 Met., 353; Dean v. Mason, 4 Conn., 432; 8. C., 10 Am. Dec., 162; Reed v. Wood 9 Vt' 
285; 1 Pars, on Cont. 5th ed., 589. A mere receipted bill of sale, however does not nrel 
elude proof of warranty. Hersom v. Henderson, 1 Fost., 224; Bradford v Manlv * 

142; S. C., 7 Am. Dec., 122; Picard v. McCormick. 11 Mich., 68. As to what will constil 
tute fraud in a sale, see 1 Pars, on Cont., 5th ed., 678. 


(12) Lord Holt, in the celebrated case of Coggs v. Bernard, Ld. Raym., 909* 1 Smith 
Lead. Cas., 77, classified bailments as follows: “There are six sorts of bailments The 
first sort of bailment is a bare naked bailment of goods delivered by one man to another to 
keep for the use of the bailor; and this I call a deposition; and it is that sort of bailment 
which is mentioned in Southcope’s Case, 4 Rep., 83. The second sort is when goods or 
chattels that are useful are lent to a friend gratis, to be used by him, and this is called com . 
modatum , because the thing is to be restored in specie. The third sort is when goods are 
*eft with the bailee to be used by him for hire; this is called locatio ct conduction and the 
lender is called the locator , and the borrower conductor . The fourth sort is when goods or 
chattels are delivered to another as a pawn, to be security to him for money borrowed of 
him by the bailor; and this is called in Latin vadium, and in English a pawn or a pledge. 
The fifth sort is when the goods or chattels are delivered to be carried, or something is to 
be done about them for a reward, to be paid by the person who delivers them, to the bailee 
who is to do the thing about them. The sixth sort is when there is a delivery of goods or 
chattels to somebody who is to carry them, or to do something about them gratis, without 
any reward for such his work or carriage. ” The fifth sort of bailment mentioned by Lord 
Holt is called locatio operisfacicndi, and the sixth mandatum. 

Upon this judgment of Lord Holt, 8ir W. Jones, in his treatise on bailments, has these 
remarks: “ His division of bailments into six sorts appears in the first place a little inaccu¬ 
rate; for in fact his fifth sort is no more than a branch of his third, and he might with equal 
reason have added a seventh, since the fifth is capable of another subdivision. I acknowl¬ 
edge, therefore, but five species of bailment, which I shall now enumerate and define, with 
all the Latin names, one or two of which Lord Holt has omitted. 1. Depositum, which is a 
naked bailment, without reward, of goods to be kept for the bailor. 2. Mandatum or com 
mission, when the mandatory undertakes without recompense to do some act about the 
things bailed, or simply to carry them; and hence Sir H. Finch divides bailments into two 
sorts, to keep , and to employ . 3. Commodatum, or loan for use , when goods are bailed with- 1 

out pay, to be used for a certain time by the bailee. 4. Pignori acceptum, when a thing is 
bailed by a debtor to his creditor in pledge , or as security for the debt. 5. Locatum or air¬ 
ing, which is always for a reward . and this bailment is either; 1. Locatio rei, by which the 
hirer gains the temporary use of the thing; or, 2. Locatio operis faciendi, when work and 
labor , or care and pains are to be performed or bestowed on the thing delivered ; or, 3. 
Locatio operis mercium vehendarum , when goods are bailed for the purpose of being carried 
from place to place, either to a public carrier, or to a private person.” 

Mr. Justice Story makes a simpler classification of bailments, but one which is ample for 
all legal purposes. He places them under three heads. 1. Those in which the trust is for 
the benefit of the bailor; 2. Those in which the trust is for the benefit of the bailee; and, 8. 
Those in which the trust Is for the benefit of both parties. The distinction is important, 
because the degree of care and vigilance required of the bailee depends mainly upon the 
circumstance that the benefit is to accrue to one rather than to the other, or to both instead 
of to one only. If the bailment is for the mutual benefit of both parties, it is but just to 
require of the bailee that degree of care which every person of common prudence ordinarily 
takes of his own affairs; and this may be designated ordinary diligence. If on the other 
hand the bailment is for the benefit of the bailee, it is proper to require of him the highest 
vigilance, or such as a very cautious and vigilant man would take of his own possessions! 
while if it were for the benefit of the bailor exclusively, the bailee should only be charge¬ 
able with such slight care as a man of common sense, however inattentive, would give to ale 
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oontrmct to render it again when made, and that in a workmanly manner, (r) 
If money or goods be delivered to a common carrier, to convey from Oxford 
to London, be is under a contract in law to pay or carry them, to the person 
appointed. ( 5 ) (13) If a horse, or other goods, be delivered to an inkeeper or his 
servants, he is bound to keep *them safely, and restore them when his r*J 5 ol 
guest leaves the house, (t) (14) If a man takes in a horse, or other cat- ** * 

(r) 1 Vern. 268. («) 12 Mod. 482. (0 Cro. Elia. 622. 


own affairs. Jones on Bailments, 4-10. We have here the three degrees of ordinary care, 
extreme care, and slight care demanded in different cases according to the circumstances and 
the nature of the trust; the highest being demanded when the person who is to be benefited 
by the trust is himself the person to perform it, and the lowest when he accepts the trust as 
a mere favor to another. 

In general it may be said that if a loss or injury happens to the subject of the bailment, 
through the negligence of the bailee, he will be responsible to the bailor for the consequent 
damages. But negligence is merely the failure to observe such care as is required under 
the circumstances: Turnpike Co. v. Railroad Co., 64 Penn. St, 845; Barber v. Essex, 27 
Yt., 62; Texas, &c., R. R. Co. v. Murphy, 40 Tex., 350; Nor. Cent R. R. Co. v. State, 29 
Md., 420; and the circumstance that the bailee accepts the trust as a mere matter of favor, 
or on the other hand receives a consideration for the attention lie gives it, must always bear 
strongly on the care required. 80 must the value of the thing bailed be important, as well 
as its liability to accidental or other injuries. That might be negligence in the care of a 
purse of gold which would be due diligence in the care of an article of little value; and the 
handling of glassware might be reckless, though metalic articles might be handled in the same 
way with entire safety. The rules of law on the subject are founded in common sense and 
common reason, and the question of due care in the particular case is commonly one for 
the jury. Holbrook v. Railroad Co., 12 N. Y., 236; Spencer v. Railroad Co., 17 Wis., 487; 
Detroit, <fcc.. R. R. Co. v. Van Steinberg, 17 Mich., 99; Healey v. Railroad Co., 28 Ohio 
St., 23; Lake v. Milliken, 62 Me., 240; North Penn. R. R. Co. v. Heileman, 49 Penn. 
St., 60. 

(13) A common carrier Is one who regularly undertakes for hire, either on land or on 
water, to carry goods, or goods and passengers, between different places, for such as may 
offer. Railway companies, express companies, proprietors of stage coaches and of ships, 
boats and vessels employed in carriage on regular routes, and also wagoners, carmen and 
proprietors of omnibuses who carry as a regular employment from town to town, or even 
from place to place within the same town, are common carriers, while draymen and others 
who merely take particular jobs or commissions without having any regular route, are not 
common carriers. A carrier may either carry all sorts of goods, or he may limit his em¬ 
ployment to the carriage of a particular class of goods; but within the limits of his accus¬ 
tomed business he must render his services to all who demand them without partiality or 
discrimination. And he must deliver the property confided to him at the place of its des¬ 
tination, without damage while in his hands, unless prevented by the act of God or of the 
public enemy. As to what is meant by the act of God, see Proprietors, &c., v. Wood, 
Doug.. 287, 290; Gordon v. Buchanan, 6 Yerg., 71; Friend v. Woods, 6 Grat., 189; Michaels 
v. Railroad Co., 30 N. Y., 664; New Brunswick Co., v. Tiers, 24 N. J., 697. It is well 
settled in the United States that common carriers may make special contracts with percons 
sending goods by them, by which they limit their common law liability. N. J. Steam Nav. 
Co. v. Merchants’ Bank. 6 How., 344; Camden and A. R. R. Co. v. Baldauf, 16 Penn. St., 
67; Farm, and Mech. Bank v. Champlain Trans. Co., 23 Yt., 186. But a mere notice by 
the carrier that he will not be responsible will not relieve him, unless it is brought home to 
the knowledge of the bailor, and he, either expressly or by implication, assents. Whether 
he does assent or not is a question for the jury. Brown v. Eastern R. R. Co., 11 Cush., 97; 
Farm, and Mech. Bank v. Champlain Trans. Co., 23 Yt., 186; Sager v. P. S. and P. R. R. 
Co., 31 Me., 228; Yerner v. Sweitzer, 32 Penn St., 208; Cooper v. Berry, 21 Ga., 626. 

The act of congress of March 3, 1859, 9 Statute at Large, 635, exempts the owners of any 
sloop or vessel from liability for loss or damage to goods shipped, by reason of any fire 
happening on board without the design or neglect of the owners; and also makes other ex¬ 
ceptions from the common-law liability, and permits the parties to make special contracts 
as they may see fit. But the act does not apply "to the owner or owners of any canal 
boat, barge or lighter, or to any vessel of any description whatsoever, used in river or 
inland navigation/' It is held that the navigation of the great American lakes and their 
connecting waters is not inland navigation within the meaning of this act American Trans. 
Co. v. Moore, 5 Mich., 368; same case in error, 24 How., 1 . 

(14) An innkeeper is one who holds himself out to the public as the keeper of a house of 
entertainment where travellers may be supplied with such conveniences as they may need 
on their journeys. His obligation is to receive and accommodate all who come and who 
conduct themselves properly, and he is liable as insurer for the goods of his guest, except 
as against the act of God or of the public enemy. See Clute v. Wiggins, 14 Johna, 175; 
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tie, to graze and depasture in his grounds, which the law calls agistment h# 
takes them upon an implied contract to return them on demand to the owner 
(u) If a pawnbroker receives plate or jewels as a pledge, or security for the 
repayment of money lent thereon at a day certain, he has them upon an ex¬ 
press contract or condition to restore them, if the pledgor performs his part 
by redeeming them in due time : (to) for the due execution of which contract 
many useful regulations are made by statute 30 Geo. II, c. 24. And so if a 
landlord distreins goods for rent, or a parish officer for taxes, these for a time 
are only a pledge in the hands of the distrainors, and they are bound by an 
implied contract in Jaw to restore them on payment of the debt, duty and ex¬ 
penses, before the time of sale:^ or, when sold, to render back the overplus. If 
a friend delivers anything to his friend to keep for him, the receiver is bound 
to restore it on demand; and it was formerly held that in the mean time he 
was answerable for any damage or loss it might sustain, whether by accident 
or otherwise; (x) unless he expressly undertook (y) to keep it only with the 
same care as his own goods, and then he should not be answerable for theft or 
other accidents. But now the law seems to be settled, (z) that such a general 
bailment will not charge the bailee with any loss, unless it happens by gross 
neglect, which is an evidence of fraud; but, if he undertakes specially to keep 
the goods safely and securely, he is bound to take the same care of them, as a 
prudent man would take of his own. (a) 

In all these instances there is a special qualified property transferred from 
the bailor to the bailee, together with the possession. It is not an absolute 
|"*453l P ro P ert y> because of his Contract for restitution: the bailor having 
L -I still left in him the right to a chose in action, grounded upon such con¬ 
tract. And, on account of this qualified property of the bailee, he may (as 
well as the bailor) maintain an action against such as injure or take away these 
chattels. The tailor, the carrier, the innkeeper, the agisting farmer, the pawn¬ 
broker, (20) the distrainor, and the general bailee, may all of them vindicate, 
in their own right, this their possessory interest, against any stranger or third 
person. (5) For, being responsible to the bailor, if the goods are lost or dam¬ 
aged by his willful default or gross negligence, or if he do not deliver up the 
chattels on lawful demand, it is therefore reasonable that he should have a 
right of action against all other persons who may have purloined or injured 
them; that he may always be ready to answer the call of the bailor. 

3. Hiring and borrowing are also contracts by which a qualified property 
may be transferred to the hirer or borrower: in which there is only this differ¬ 
ence, that hiring is always for a price, a stipend, or additional recompense; 
borrowing is merely gratuitous. But the law in both cases is the same. They 
are both contracts, whereby the possession and a transient property is trans¬ 
ferred for a particular time or use, on condition to restore the goods so hired 
or borrowed, as soon as the time is expired or use performed; together with the 
price or stipend] (in case of hiring) either expressly agreed on by the parties, 
or left to be implied by law according to the value of the service. By this 

(u) Cro. Car. 271. (to) Cro. Jac. 246. Yelv. 178. 

tx ) Co. Litt. 89. (tr) 4 Rep. 84. (z) Lord Raym. 909. 12 Mod. 487. 

(a) By the laws of Sweden the depositary or bailee of goods is not bound to restitution, In case of acci¬ 
dent by Are or theft, provided his own goods perished in the same manner; “jura enim nostra ** say* 
Stiernhook, “ dolum prceoumunt. si una nonpereant(De jure Sueon. 1. 2, c. 6.) 

(6) 18 Rep. 69. 


S. C., 7 Am. Dec., 448; Adams v. Clem, 41 Ga., 05; 8. C. # 5 Am. Rep., 624. But some 
courts are inclined to hold that the innkeeper may discharge himself by showing that the 
loss occurred without his fault. Metcalf v. Hess, 14 Ill., 129; Merritt v. Cleghorn, 23 Yt., 177; 
Cutler v. Bonney, 30 Mich., 259. As to the circumstances under which one whose property 
is deposited at an inn is to be regarded as a guest, so that the extraordinary liability of inn¬ 
keeper shall attach, see Mason v. Thompson, 9 Pick., 280; S. C., 20 Am. Dec., 471; Grin- 
nell r. Cook, 3 Hill, 485; Berkshire Co. v. Proctor, 7 Cush., 417; Carter v. Hobbs, 12 Mich.. 
52. A permanent boarder at a hotel is not regarded as a guest. Manning v. Wells, ¥ 
Hump., 740; Kisten v. Hilderbrand, 9 B. Monr., 72. 
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mutual contract, the hirer or borrower gains a temporary property in the thing 
hired, accompanied with an implied condition to use it with moderation, and 
not to abuse it; and the owner or lender retains a reversionary interest in the 
same, and acquires a new property in the price or reward. Thus if a man 
hires or borrows a horse for a month, he has the possession and a qualified 
property therein during that period ; on the expiration of which his qualified 
property determines, and the owner becomes (in case of hiring) entitled also 
to the price for which the horse was hired, (c) 

*There is one species of this price or reward, the most usual of any, ^ 
but concerning which many good and learned men have in former ' 
times very much perplexed themselves and other people, by raisiug doubts 
about its legality in foro conscientice. That is, when money is lent on a con¬ 
tract to receive not only the principal sum again, but also an increase by way 
of compensation for the use ; which generally is called interest by those who 
think it lawful, and usury by those who do not so. For the enemies to inter¬ 
est in general make no distinction between that and usury, holding any 
increase of money to be indefensibly usurious. And this they ground as well 
on the prohibition of it by the law of Moses among the Jews, as also upon 
what is said to be laid down by Aristotle, ( d) that money is naturally barren, 
and to make it breed money is preposterous, and a perversion of the end of its 
institution, which was only to serve the purposes of exchange and not of 
increase. Hence the school divines have branded the practice of taking inter¬ 
est as being contrary to the divine law both natural and revealed ; and the 
canon law {e) has proscribed the taking any, the least, increase for the loan of 
money, as a mortal sin. 

But in answer to this, it hath been observed, that the Mosaical precept was 
clearly a political, and not a moral precept. It only prohibited the Jews from 
taking usury from their brethren the Jews; but in express words permitted 
them to take it of a stranger: (/) which proves that the taking of moderate 
usury, or a reward for the use, for so the word signifies, is not malum in se; 
since it was allowed where any but an Israelite was concerned. And as to the 
reason supposed to be given by Aristotle and deduced from the natural barren¬ 
ness of money, the same may with equal force be alleged of houses, which 
never breed houses; and twenty other things, which nobody doubts it is law¬ 
ful to make profit of, by letting them to hire. And though money was origin¬ 
ally used only for the purposes of exchange, yet the laws of any state' 

*may be well justified in permitting it to be turned to the purposes of, •* 

profit, if the convenience of society (the great end for which money was 
invented) shall require it. And that the allowance of moderate interest tends 
greatly to the benefit of the public, especially in a trading country, will 
appear from that generally acknowledged principle, that commerce cannot 
subsist without mutual and extensive credit. Unless money, therefore can be 
borrowed, trade cannot be carried on; and if no premium were allowed for 
the hire of money, few persons would care to lend it; or at least the ease of 
borrowing at a short warning (which is the life of commerce) would be 
entirely at an end. Thus, in the dark ages of monkish superstition and 
civil tyranny, when interest was laid under a total interdict, commerce was 
also at its lowest ebb, and fell entirely into the hands of the Jews and Lom¬ 
bards: but when men's minds began to be more enlarged, when true religion 
and real liberty revived, commerce grew again into credit: and again intro¬ 
duced with itself its inseparable companion, the doctrine of loans upon 
interest. And, as to any scruples of conscience, since all other conveniences 
of life may either be bought or hired, but money can only be hired, there 
seems to be no greater oppression in taking a recompense or price for the 
hire of this, than of any other convenience. To demand an exorbitant priee 

S Telv. 171 Cro. Jac. 280. (d) Polit. 1. 1, o. 10. This passage hath been suspected te 

Decretal, l . 5, tit. 19. (/) Deut. xxlil 20. 
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is equally contrary to conscience, for the loan of a horse, or the loan of a sum 
of money: but a reasonable equivalent for the temporary inconvenience which 
the owner may feel by the want of it, and for the hazard of his losing it en¬ 
tirely, is not more immoral in one case than it is in the other. Indeed the 
absolute prohibition of lending upon any, even moderate interest, introduces 
the very inconvenience which it seems meant to remedy. The necessity of 
individuals will make borrowing unavoidable. Without some profit allowed 
by law, there will be but few lenders; and those principally bad men, who 
will break through the law, and take a profit; and then will endeavour to 
indemnify themselves from the danger of the penalty, by making that profit 
r*450l exor bitant. A capital ^distinction must therefore be made between 
*- a moderate and exorbitant profit; to the former of which we usually 

give the name of interest, to the latter the truly odious appellation of usury: 
the former is necessary in every civil state, if it were but to exclude the latter, 
which ought never to be telerated in any well regulated society. For, as the 
whole of this matter is well summed up by Grotius, (g) “if the compensation 
allowed by law does not exceed the proportion of the hazard run, or the want 
felt, by the loan, its allowance is neither repugnant to the revealed nor the 
natural law; but if it exceeds those bounds, it is then oppressive usury; and 
though the municipal laws may give it impunity, they never can make it 
just.” 

We see that the exorbitance or moderation of interest, for money lent, de¬ 
pends upon two circumstances ; the inconvenince of parting with it for the 

{ >resent, and the hazard of losing it entirely. The inconvenience to individual 
enders can never be estimated by laws; the rate therefore of general interest 
must depend upon the usual or general inconvenience. This results entirely 
from the quantity of specie or current money in the kingdom; for the more 
specie there is circulating in any nation, the greater superfluity there will be, 
beyond what is necessary to carry on the business of exchange and the common 
concerns of life. In every nation or public community, there is a certain 
quantity of money thus necessary, which a person well skilled in political arith¬ 
metic might perhaps calculate as exactly as a private banker can the demand 
for running cash in his own shop : all above this necessary quantity may be 
spared or lent, without much inconvenience to the respective lenders; and the 
greater this national superfluity is, the more numerous will be the lenders, and 
the lower ought the rate of the national interest to be; but where there is not 
enough circulating cash, or barely enough, to answer the ordinary uses of the 
public, interest will be proportionably high: for lenders will be but few, as few 
can submit to the inconvenience of lending. 

I"*457l a ^ so hazard of an entire loss has its weight in the regulation 

L J of interest: hence, the better the security the lower will the interest be: 
the rate of interest being generally in a compound ratio , formed out of the 
inconvenience and the hazard. And as, if there were no inconvenience, there 
should be no interest but what is equivalent to the hazard, so, if there were no 
hazard there ought to be no interest, save only what arises from the mere in¬ 
convenience of lending. Thus, if the quantity of specie in a nation be such, 
that the general inconvenience of lending for a year is computed to amount to 
three per cent,: a man that has money by him will perhaps lend it upon a good 
personal security at Jive per cent,, allowing two for the hazard run; he will lend 
it upon landed security or mortgage at four per cent,, the hazard being pro¬ 
portionably less; but he will lend it to the state on the maintenance of whioh 
all his property depends, at three per cent., the hazard being none at all. 

But sometimes the hazard may be greater than the rate of interest allowed 
by law will compensate. And this gives rise to the practice of, 1. Bottomry, 
or respondentia, 2. Policies of insurance. 3. Annuities upon lives. 

And first, bottomry (which originally arose from permitting the master of a 

ig) De. j, A ±p. I 8. c. 13, § 2* 
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ship, in a foreign country, to hypothecate the ship in order to raise money tu 
refit) is in the nature of a mortgage of a ship ; when the owner takes up 
money to enable him to carry on his voyage, and pledges the keel or bottom of 
the ship {partem pro toto) as a security for the repayment. In whioh case it 
is understood, that if the ship be lost, the lender loses also his whole money ; 
but, if it returns in safety, then he shall receive back his principal and also the 
premium or interest agreed upon, however it may exceed the legal rate of 
interest. And thi9 is allowed to be a valid contract in all trading 
♦nations, for the benefit of commerce, and by reason of the extraor- *- * 

dinary hazard run by the lender. (A) And in thi9 case the ship and tackle, if 
brought home, are answerable (as well as the person of the borrower) for the 
money lent. But if the loan is not upon the vessel, but upon the goods and 
merchandise, which must necessarily be sold or exchanged in the course of the 
voyage, then only the borrower, personally, is bound to answer the contract; 
who, therefore, in this case is said to take up money at respondentia. These 
terms are also applied to contracts for the repayment of money borrowed, not 
on the ship and goods only, but on the mere hazard of the voyage itself; when 
a man lends a merchant 1,000/. to be employed in a beneficial trade, with con¬ 
dition to be repaid with extraordinary interest, in case such a voyage be safely 
performed : (i) which kind of agreement is sometimes called fcenus nauticum y 
and sometimes usura maritima (j) But as this gave an opening for usurious 
and gaming contracts, especially upon long voyages, it was enacted by the 
statute 19 Geo. II, c, 37, that all moneys lent on bottomry or at respondentia y 
on vessels bound to or from the East Indies, shall be expressly lent only upon 
the ship or upon the merchandise ; that the lender shall have the benefit of 
salvage ; (A) and that if the borrower hath not an interest in the ship or in the 
effeots on board, equal to the value of the sum borrowed, he shall he respon¬ 
sible to the lender for so much of the principal as hath not been laid out, with 
legal interest and all other charges, though the ship and merchandise be 
totally lost. 

Secondly, a policy of insurance is a contract between A and B, that upon A’s 
paying a premium equivalent to the hazard run, B will indemnify or insure 
him against a particular event. This is founded upon one of the same princi¬ 
ples as the doctrine of interest upon loans, that of hazard; but not that of 
inconvenience. For if I insure a ship to the Levant, and back again, at Jive 
per cent; here I calculate the chance that she performs her voyage to be 
twenty to one against her being lost; and, if she be lost, I lose 100/., and get 
5/. Now this is much the same as if I lend the merchant, whose whole for¬ 
tunes are embarked in this vessel, 100/. at *the rate of eight per cent. r*. 

For by a loan I should be immediately out of possession of my money, J 

the inconvenience of which we have supposed equal to three per cent: if there¬ 
fore, I had actually lent him 100/., I must have added 3/. on the score of incon¬ 
venience, to the 5/. allowed for the hazard, which together would have made 
8/. But, as upon an insurance, I am never out of possession of my money 
till the loss actually happens, nothing is therein allowed upon the principle of 
inconvenience, but all upon the principle of hazard. Thus, too, in a loan, if 
the chance of repayment depends upon the borrower’s life, it is frequent (be¬ 
sides the usual rate of interest) for the borrower to have his life insured till 
the time of repayment; for which he is loaded with an additional premium, 
suited to his age and constitution. Thus, if Sempronius has only an annuity 
tor his life, and would borrow 100/. of Titius for a year; the inconvenience and 
general hazard of this loan, we have seen, are equivalent to 5/., which is, there¬ 
fore, the legal interest; but there is also a special hazard in this case; for, if 
Sempronius dies within the year, Titius must lose the whole of his 100/. Sup¬ 
pose this chance to be as one to ten: it will follow that the extraordinary haz- 

(A) Moll, defur. mar. 861. Malyne, lex mercat. b. 1, c. 81. Bacon's Essays, c. 4L Cro. Jac. 208. Bro¬ 
ke rah. quoest. fur. p rivat. 1. 8, c. 16. 

(0 1 Bid. 27. < j 0 Malloy, ibid . Malyne, ibid, (h) See book I, page 294. 
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ard is worth 1 r, l. more, and, therefore, that the reasonable rate of interest in 
this case would be fifteen per cent. But this the law, to avoid abuses, will not 

I jermit to be taken; Sempronius therefore gives Titius, the lender, only 5/., the 
egal interest: but applies to Gaius, an insurer, and gives him the other 10£ to 
indemnify Titius against the extraordinary hazard. And in this manner may 
any extraordinary or particular hazard be provided against, which the estab¬ 
lished rate of interest will not reach; that being calculated by the state to ans¬ 
wer only the ordinary and general hazard, together with the lender's incon¬ 
venience in parting with his specie for the time. But, in order to prevent these 
insurances from being turned into a mischievous kind of gaming, it is enacted 
by statute 14 Geo. Ill, c. 48, that no insurance shall be made on lives, or on 
any other event, wherein the party insured hath no interest; that in all policies 
r*40O 1 t ^ le name 8UC h interested party shall be ^inserted; and nothing more 
L ■* shall be recovered thereon than the amount of the interest of the 
insured. 


This does not, however, extend to marine insurances, which were provided 
for by a prior law of their own. The learning relating to these insurances hath 
of late years been greatly improved by a series of judicial decisions; which 
have now established the law in such a variety of cases, that (if well and judi¬ 
ciously collected) they would form a very complete title in a code of commer¬ 
cial jurisprudence: but, being founded on equitable principles which chiefly 
result from the special circumstances of the case, it is not easy to reduce them 
to any general heads in mere elementary institutes. Thus much, however, 
may be said; that being contracts, the very essence of which consists in observ¬ 
ing the purest good faith and integrity, they are vacated by any the least shadow 
of fraud or undue concealment; and, on the other hand, being much for the 
benefit and extension of trade, by distributing the loss or gain among a number 
of adventurers, they are greatly encouraged and protected both by common 
law and acts of parliament. But as a practice had obtained of insuring large 
sums without having any property on board, which were called insurances, in¬ 
terest or no interest , and also of insuring the same goods several times over; 
both of which were a species of gaming without any advantage to commerce, 
and were denominated wagering policies: it is therefore enacted by the statute 
19 Geo. II, c. 37, that all insurances, interest or no interest, or without farther 
proof of interest than the policy itself, or by way of gaming or wagering, or 
without benefit of salvage to the insurer (all of which had the same pernicious 
tendency), shall be totally null and void, except upon privateers, or upon ships 
or merchandise from the Spanish and Portuguese dominions, for reasons suffi¬ 
ciently obvious; and that no re-assurance shall be lawful, except the former in¬ 
surer shall be insolvent, a bankrupt, or dead: and lastly, that, in the East India 
trade, the lender of money on bottomry, or at respondentia , shall alone have a 
right to be insured for the money lent, and the borrower *shall (in case 
of a loss) recover no more upon any insurance than the surplus of his 
propertv, above the value of his bottomry, or respondentia bond. 

Thirdly, the practice, of purchasing annuities for lives at a certain price or 
premium, instead of advancing the same sum on an ordinary loan, arises 
usually from the inability of the borrower to give the lender a permanent 
security for the return of the money borrowed, at any one period of time. 
He therefore stipulates (in effect) to repay annually, during his life, some part 
of the money borrowed; together with legal interest for so much of the 
principal as annually remains unpaid, and an additional compensation for the 
extraordinary hazard run, of losing that principal entirely by the contingency 
of the borrower’s death: all which considerations, being calculated and 
blended together, will constitute the just proportion or quantum of the 
annuity which ought to be granted. The real value of that contingency must 
depend on the age, constitution, situation, and conduct of the borrower; an 
therefore the price of such annuities cannot, without the utmost difficulty, 0 
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reduced to any general rules. So that if, by the terms of the contraot, the 
lender’s principal is bona Jide (and not oolourably) (J) put in jeopardy, no in¬ 
equality of price will make it an usurious bargain; though, under some circum¬ 
stances of imposition, it may be relieved against in equity. To throw, how¬ 
ever, some check upon improvident transactions of this kind, which are usually 
carried on with great privacy, the statute 17 Geo. Ill, c. 26, has directed, that 
upon the sale of any life annuity of more than the value of ten pounds per 
annum (unless on a sufficient pledge of lands in fee-simple, or stock in the 
public funds) the true consideration, which shall be in money only, shall be 
set forth and described in the security itself; and a memorial of the date of 
the security, of the names of the parties, cestuy que trusts, cestuy que vies, and 
witnesses, and of the consideration money, shall within twenty days after its 
execution be enrolled in the court of chancery; else the security shall be null 
and void; and, in case of collusive practices respecting the consideration, the 
*court in which any action is brought or judgment obtained upon such r * 
collusive security, may order the same to be cancelled, and the judg- ^ 
ment (if any) to be vacated; and also all contracts for the purchase of annui¬ 
ties from infants shall remain utterly void, and be incapable of confirmation 
after such infants arrive to the age of maturity. But to return to the doctrine 
of common interest on loans: 

Upon the two principles of inconvenience and hazard, compared together, 
different nations have, at different times, established different rates of interest . 
The Romans at one time allowed centesimcee , one per cent monthly, or twelve 
per cent per annum, to be taken for common loans; but Justinian ( m ) reduced 
it to trienties, or one-third of the as or centesimce , that is, four per cent / but 
allowed higher interest to be taken of merchants, because there the hazard was 
greater. So, too, Grotius informs us, (n) that in Holland the rate of interest 
was then eight per *ce7it in common loans, but twelve to merchants. r* 4f >q-i 
And Lord Bacon was desirous of introducing a similar policy in Eng- *- J 
land: (o) but our law establishes one standard for all alike, where the pledge 
#r security itself is not put in jeopardy; lest, under the general pretence of 
vague and indeterminate hazard, a door should be opened to fraud and usury: 
leaving specific hazards to be provided against by specific insurances, by annu- 

(l) Carth. 67. 

(m) Cod. 4. 82, 26. .Not?. 33, 34, 36. A short explication of these terms, and of the division of the 
Roman at, will be useful to the student, not only for understanding the civilians, but also the more 
classical writers, who perpetually refer to thi9 distribution. Thus Horace, ad Pisones, 325: 

.Romani pueri longis rationibus assem 
Discunt in partes centum diducere. Dicat 
Filius Albini , si de qulncunce remota est 
Uncia, quid superetf poterat dixisse , trlens; eu. 

Rem poleris servare tuam / redit uncia, quid ail f 
Semis. 

It fa therefore to be observed, that in calculating the rate of Interest, the Romans divided the principal 
sum Into an hundred parts, one of which they allowed to be taken monthly; and this, which was the 
highest rate of Interest permitted, they called usurce centesimce, amounting yearly to twelve per cent. 
Now as the at or Roman pound, was commonlv used to express any integral sum, and was divisible 
into twelve parts or uncice, therefore these twelve monthly payments or uncus were held to amount 
annually to one pound, or at uturarivt.* and so the usurce asses were synonymous to the usurce cen- 
tesimee. And ali lower rates of interest were denominated according to the relation they bore to this 
centesimal usury, or usurce asses; tor the several multiples of the uncice , or duodecimal parts of the at, 
were known by different names according to their different combinations; sextans quadrans , triens , 
qmincunx, semis , septunx, bes dodrans, dextans , deunx t containing respectively, 2,3,4, 5,6 , 7, 8, 9,10, 11, 
tsncice, or duodecimal parts of an as. BY. 28, 6, 60, $ 2. Garvin. Orig. jur. civ . l. 2, 9 47. Tnis being pre¬ 
mised, the following table will clearly exhibit at once the subdivisions of the at, and the denominations 
«f the rate of interest: 


UeuR-SL 

Asses, site centesimce . 

/VllTl/V!!.-. 

Partes Asa ls, 

. ll-12ths . 


Psb Atm. 

.12 per cent 

.11 

Dextances, vel decunces __ 

. 6-8 . 


. 10 

Dndrant es ..... 

3 \ 


.... 9 

PffiMfift .. 

::::: . 2-3 . 


8 

Rep tunces .... 

. 7-12 . 


... 7 

Bemisses ... 

. 1-2 . 


. 0 

Ouincunces ... 

. 6-12 .. 


5 

frientes . 

. 1-3 . 


4 

Quadrantes . 

. 1^1 .. 


.... 3 

£eztances . 

. 1-8 . 


. . 2 

Uncice . 

. 1-12 . 



Dejur. b . dtp. 2,12, 22. 

( 0 ) Essays, c. 4L 
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ties for lives, or by loans upon respondentia, , or bottomry. But as to the rate 
of legal interest, it has varied and decreased for two hundred years past, ac¬ 
cording as the quantity of specie in the kingdom has increased by accessions 
of trade, the introduction of paper credit, and other circumstances. The 
statute 37 Hen. VIII, c. 9, confined interest to ten per cent , and so did the 
statute 13 Eliz. c. 8. But as, through the encouragements given in her reign 
to commerce, the nation grew more wealthy, so under her successor the statute 
21 Jac. I, c. 17, reduced it to eight per cent; as did the statute 12 Car. II, c. 

13, to six; and, lastly, by the statute 12 Ann. st. 2, c. 10, it was brought 

down to five per cent yearly, which is now the extremity of legal interest 
that can be taken. But yet, if a contract which carries interest be made in a 
foreign country, our courts will direct the payment of interest according to 

the law of that country in which the contract was made. ( p ) Thus, Irish, 

T *4641 ^ mer i can > Turkish, and Indian interest, have *been allowed in our 
L J courts to the amount of even twelve per cent: for the moderation or 
exorbitance of interest depends upon local circumstances: and the refusal to 
enforce 6uch contracts would put a stop to all foreign trade. And, by 
statute 14 Geo. Ill, c. 79, all mortgages and other securities upon estates or other 
property in Ireland or the plantations, bearing interest not exceeding six per 
cent y shall be legal; though executed in the kingdom of Great Britain; unless 
the money lent shall be known at the time to exceed the value of the thing in 
pledge; in which case, also, to prevent usurious contracts at home under colour 
of such foreign securities, the borrower shall forfeit treble the sum so bor¬ 
rowed. (15) 

4. The last general species of contracts, which I have to mention, is that of 
debt; whereby a chose in action, or right to a certain sum of money, is mutually 
acquired and lost, (g) This may be the counterpart of, and arise from, any of 
the other species of contracts. As, in case of a sale where the price is not paid 
in ready money, the vendee becomes indebted to the vendor for the sum agreed 
on; and the vendor has a property in this price, as a chose in action, by means 
of this contract of debt. In bailment, if the bailee loses or detains a sum of 
money bailed to him for any special purpose, he becomes indebted to the 
bailor in the same numerical sum, upon his implied contract, that he should 
execute the trust reposed in him, or repay the money to the bailor. Upon 
hiring or borrowing, the hirer or borrower, at the same time that ho acquires 
a property in the thing lent, may also become indebted to the lender, upon his 
contract to restore the money borrowed, to pay the price or premium of the 

(p) 1 Eq. Ca. Abr. 289. 1P. Wma. 895. (q) F. N. B. 119. 


(15) The law of usury in England ha9 undergone radical alterations since these Commen¬ 
taries were published. By statute 5 and 6 William IV, c. 41, bills and other securities are 
not to be totally void because a higher rate of interest is reserved, than was allowed by the 
statute of 12 Anne. By statute 3 and 4 William IV, c. 98, and 1 Vic., c. 80, bills and notes 
payable within twelve months are exempted from the laws for the prevention of usury. 
The statute 2 and 3 Vic., c. 37 provides that no bill of exchange or promissory note maae 
payable at or within twelve months after date, or having not more than twelve months to 
ruq, nor any contract of loan for more than 10£., shall, by reason of any interest taken 
thereon or secured thereby, or any agreement to buy or receive, or allow interest in discount¬ 
ing, or negotiating any such bill or note, be void, nor any person so lending be liable to the 
penalties of the usury laws; but this relaxation of the law was not to extend to loans on the 
security of lands. And still later the statute 17 and 18 Vic., c. 90, reciting that it is “expe¬ 
dient to repeal the laws at present in force relating to usury,” proceeds to repeal the statu¬ 
tory penalties for usury, with a saving, however, of the rights, remedies or liabilities of any 
person in respect to previous transactions. 

There is very little uniformity in the interest and usury laws of the states of the American 
Union. In some of them the rate of interest is fixed for all cases in which it is allowed at 
all; in others it is prescribed, but with permission to the parties to agree upon a higher rate, 
not to exceed a certain percentage mentioned; in some, a reservation of usurious interest 
renders the contract void, in others, it makes the lender liable to a penalty only, and instill 
others, the lender is only precluded from recovering the usurious interest. 
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loan, the hire of the horse, or the like. Any contract, in short, whereby a de¬ 
terminate sum of money becomes due to any person, and is not paid, but re¬ 
mains in action merely, is a contract of debt. And, taken in this light, it com- 

S rehends a great variety of *acquisition; being usually divided into r*405-1 
ebts of record , debts by special , and debts by simple contract. ** ■* 

A debt of record is a sum of money, which appears to be due by the evi¬ 
dence of a court of record. Thus, when any specific sum is adjudged to be 
due from the defendant to the plaintiff, on an action or suit at law ; this is a 
contract of the highest nature, oeing established by the sentence of a court of 
judicature. Debts upon recognizance are also a sum of money, recognized or 
acknowledged to be due to the crown or a subject, in the presence of some court 
or magistrate, with a condition that such acknowledgment shall be void upon 
the appearance of the party, his good behaviour, or the like ; and these, 
together with statutes merchant and statutes staple, &c., if forfeited by non¬ 
performance of the condition, are also ranked among this first and principal 
class of debts, viz.: debts of record ; since the contract, on which they are 
founded, is witnessed by the highest kind of evidence, viz., by matter of 
record. 

Debts by specialty , or special contract, are such whereby a sum of money 
becomes, or is acknowledged to be, due by deed or instrument under seal. 
Such as by deed of covenant, by deed of sale, by lease reserving rent, or by 
bond or obligation ; which last we took occasion to explain in the twentieth 
chapter of the present book ; and then showed that it is a creation or acknowl¬ 
edgment of a debt from the obligor to the obligee, unless the obligor performs 
a condition thereunto usually annexed, as the payment of rent or money bor¬ 
rowed, the observance of a covenant, and the like ; on failure of which the 
bond becomes forfeited and the debt becomes due in law. These are looked 
upon as the next class of debts after those of record, being confirmed by 
special evidence, under seal. 

Debts by simple contract are such, where the contract upon which the obli¬ 
gation arises is neither ascertained by matter of record, nor yet by deed or 
special instrument, but by mere oral evidence, the most simple of any ; or by 
notes *unsealed, which are capable of a more easy proof, and (therefore -1 

only) better, than a verbal promise. It is easy to see into what a vast *- J 
variety of obligations this last class may be branched out, through the numer¬ 
ous contracts for money, which are not only expressed by the parties, but 
virtually implied in law. Some of these we have already occasionally hinted 
at; and the rest, to avoid repetition, must be referred to those particular heads 
in the third book of these Commentaries, where the breach of such contracts 
will be considered. I shall only observe at present, that by the statute 29 Car. 
n, c. 3, no executor or administrator shall be charged upon any special promise 
to answer damages, out of his own estate, and no person shall be charged upon 
any promise to answer for the debt or default of another, or upon any agree¬ 
ment in consideration of marriage, or upon any contract or sale of any real estate, 
or upon any agreement that is not to be performed within one year from the 
making ; unless the agreement or some memorandum thereof be in writing, 
and signed by the party himself, or by his authority. (16) 

But there is one species of debts upon simple contract, which, being a trans¬ 
action now introduced into all sorts of civil life, under the name of paper 
credit , deserves a more particular regard. These are debts by bills of exchange 
and promissory notes. 

A bill of exchange is a security, originally invented among merchants in 
different countries, for the more easy remittance of money from the one to the 
other, which has since spread itself into almost all pecuniary transactions. It 

(16) Upon this subject in general, see Browne on the Statute of Frauds ; a valuable and 
sellable treatise. Also the treatises on contracts. 
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is an open letter of request from one man to another, desiring him to pay a 
sum named therein to a third person on his account; by which means a man at 
the most distant part of the world may have money remitted to him from any 
trading country. If A lives in Jamaica, and owes B, who lives in England, 
1000J., now if C be going from England to Jamaica, he may pay B this 1000/.’ 
and take a bill of exchange drawn by B in England upon A in Jamaica, and 
receive it when he comes thither. Thus does B receive his debt, at any dis- 
[*4671 tance P lace > by transferring it to C; who carries over his money *in 
L J paper credit, without danger of robbery or loss. This method is said 
to have been brought into general use by the Jews and Lombards, when ban¬ 
ished for their usury and other vices ; in order the more easily to draw their 
effects out of France and England into those countries in which they had 
chosen to reside. But the invention of it was a little earlier; for the Jews 
were banished out of Guienne in 1287, and out of England in 1290; (r) and in 
1236 the use of paper credit was introduced into the Mogul empire in China, 
(s) In common speech such a bill is frequently called a draft , but a MU of 
exchange is the more legal as well as mercantile expression. The person, how¬ 
ever, who writes this letter, is called in law the drawer , and he to whom it is 
written the drawee ; and the third person, or negotiator, to whom it is payable 
(whether especially named, or the bearer generally) is called the payee . 

These bills are either foreign or inland; foreign , when drawn by a merchant 
residing abroad upon his correspondent in England, or vice versa ; and inland\ 
when both the drawer and drawee reside within the kingdom. Formerly for¬ 
eign bills of exchange were much more regarded in the eye of the law than 
inland ones, as being thought of more public concern in the advancement of 
trade and commerce. But now by two statutes, the one 9 and 10 Wm. Ill, c. 
17, the other 3 and 4 Ann. c. 9, inland bills of exchange are put upon the same 
footing as foreign ones; what was the law and custom of merchants with re¬ 
gard to the one, and taken notice of merely as such, (/) being by those statutes 
expressly enacted with regard to the other. So that now there is rot in law 
any manner of difference between them. (17) 

Promissory notes, or notes of hand, are a plain and direct engagement in 
writing, to pay a sum specified at the time therein limited to a person therein 
named, or sometimes to his order, or often to the bearer at large. These also, 
by the same statute, 3 and 4 Ann. c. 9, are made assignable and indorsable in 
like manner as bills of exchange. But, by statute 15 Geo. Ill, c. 51, all prom- 
r<! . 1 issor y or °^ eT notes, *bills of exchange, drafts and undertakings in 
*- J writing, being negotiable or transferable, for the payment of less than 

twenty shillings, are declared to be null and void ; and it is made penal to 
utter or publish any such ; they being deemed prejudicial to trade and public 
credit. And by 17 Geo. Ill, c. 30, all such notes, bills, drafts and undertak¬ 
ings, to the amount of twenty shillings, and less than five pounds, are sub¬ 
jected to many other regulations and formalities ; the omission of any one of 
which vacates the security, and is penal to him that utters it. (18) 

(r) 2 Carte. Hist. Eng. 208, 206. (*) Mod. Un. Hist, iv, 490. (0 RoU. Abr. 6. 


(17) There is this very important difference, that in the case of a foreign bill, in order to 
bind the drawer and indorsers it is necessary that it be protested if dishonored, while 1 R 1 . 10 
case of an inland bill, although there may be a protest, it is not essential, and the liability 
of the drawer and indorsers will be fixed by due notice of dishonor without it. Burroughs 
v. Perkins, Holt, 121; Harris v. Benson, 2 Stra., 910; Windle v. Andrews, 2 Barn and Aid., 
696. The same difference is recognized in this country. Edw\ on Bills, 684, 585. 

The several states of the American Union are so far foreign in respect to each ““ 

a bill drawn in one upon another is to be considered a foreign bill. Buckner v. < 3 

Pet., 686; Hartridge v. Wesson, 4 Geo., 101; Atwater v. Streets, 1 D° u g. 31 icH., 405; Carter 
v. Union Bank, 7 Humph, 648; Chenowith v. Chamberlain, 6 B. Monr., 60; Wells v. White- 

head, 15 Wend., 627; Halliday v. McDougall, 20 Wend., 81. « . , 

(18) A promissory note under 6/. payable to the bearer on demand is illegal in England, 

by statute 26 and 27 Ylc., c. 105, and previous acts. 
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The payee, we may observe, either of a bill of exchange or promissory note, 
has clearly a property vested in him (not indeed in possession but in action) by 
the express contract of the drawer in the case of a promissory note, and, in the 
case of a bill of exchange, by his implied contract, viz.: tnat, provided the 
drawee does not pay the bill, the drawer will: for which reason it is usual in 
bills of exchange to express that the value thereof hath been received by the 
drawer ; (u) in order to show the consideration, upon which the implied con¬ 
tract of repayment arises. And this property, so vested, may be transferred 
and assigned from the payee to any other man ; contrary to the general rule 
of the common law, that no chose in action is assignable : which assignment is 
the life of paper credit. It may therefore be of some use to mention a few of 
the principal incidents attending this transfer or assignment, in order to make 
it regular, and thereby to charge the drawer with the payment of the debt to 
other persons than those with whom he originally contracted. 

In the first place, then, the payee, or person to whom or whose order such 
bill of exchange or promissory note is payable, may by indorsement, or writing 
his name in dorso y or on the back of it, assign over his whole property to the 
bearer, or else to another person by name, either of whom is then called the 
indorsee; and he may assign the same to another, and so on in infinitum. 
And a promissory note, payable to A, or bearer , is negotiable without any 
indorsement, and payment thereof maybe demanded by any bearer *of t 

it. (t?) But, in case of a bill of exchange, the payee, or the indorsee *- J 

(whether it be a general or particular indorsement), is to go to the drawee, and 
offer his bill for acceptance ; which acceptance (so as to charge the drawer 
with costs) must be in writing, under or on the back of the bill. If the 
drawee accepts the bill, either verbally or in writing, (to) he then makes him¬ 
self liable to pay it; this being now a contract on his side, grounded on an 
acknowledgment that the drawer has effects in his hands, or at least credit 
sufficient to warrant the payment. If the drawee refuses to accept the bill, 
and it be of the value of 20J. or upwards, and expressed to be for value 
received, the payee or indorsee may protest it for non-acceptance; which 
protest must be made in writing, under a copy of such bill of exchange, by 
some notary public ; or if no such notary be resident in the place, then by any 
other substantial inhabitant in the presence of two credible witnesses; and 
notice of such protest must, within fourteen days after, be given to the 
drawer. (19) 

But in case such bill be accepted by the drawee, and after acceptance he 
fails or refuses to pay it within three days after it becomes due (which three 
days are called days of grace), (20) the payee or indorsee is then to get it pro¬ 
tested for non-pay menty in the same manner, and by the same persons who are 


(«) Stra. 1212. 


(v) 2 Show. 939. Grant v. Vaughan, T. 4 Goo. m, B. EL 


(tt) Stra. 1000. 


(19) Where a bill is payable at a specified time, it is not necessary to present it for 
acceptance; but when, as is often the case, it is made payable a certain number of days 
after sight, acceptance is necessary, because the time when the bill shall come due only 
begins to run from acceptance. If acceptance is refused, notice to the drawer and indorsers 
must be given at once, and not merely within fourteen days, as stated in the text. By 
statute, in England the acceptance of inland bills is now required to be in writing; and in 
some of the United States this is the requirement as to all bills ; though in the absence of 
statutory provision, a verbal acceptance is sufficient. Leonard v. Mason, 1 Wend., 522; 
Ward v. Allen, 2 Met., 63. 

(20) When the la9t day of grace falls on 8unday, or any general holiday, such as Christ¬ 
mas day. Fourth of July, Ac., presentment must be made on the day preceding; but if the 
bill or note were payable without grace, it would not be due until the day following. 1 
Pars, on Bills and Notes, 400, 401. 

The law on this subject is very much regulated by statutes in the United States, and in 
the absence of statutes, it may be affected by usage. Ordinary bank checks and demand 
notes are not entitled to grace, and other negotiable paper is sometimes so drawn as by its 
terms to exclude this extension. 
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to protest it in case of non-acceptance, and such protest must also be notified 
within fourteen days after to the drawer. And he, on producing such protest, 
either of non-acceptance, or non-payment, is bound to make good to the payee* 
or indorsee, not only the amount of the said bills (which he is bound to do 
within a reasonable time after non-payment, without any protest, by the rules 
of the common law), (x) but also interest and all charges to be computed from 
the time of making such protest. But if no protest be made or notified to the 
drawer, and any damage accrues by such neglect, it shall fall on the holder of 
the bill. The bill, when refused, must be demanded of the drawer as soon as 
[*4701 convenientl y may be: for though, when one draws a bill of ^exchange, 
L J he subjects himself to the payment, if the person on whom it is drawn 
refuses either to accept or pay, yet that is with this limitation, that if the bill 
be not paid when due, the person to whom it is payable shall in convenient 
time give the drawer notice thereof; for otherwise the law will imply it paid; 
since it would be prejudicial to commerce if a bill might rise up to charge the 
drawer at any distance of time: when in the mean time all reckonings and 
accounts may be adjusted between the drawer and the drawee, (y) 

If the bill be an indorsed bill, and the indorsee cannot get the drawee to 
discharge it, he may call upon either the drawer or indorser, or, if the bill has 
been negotiated through many hands, upon any of the indorsers; for each 
indorser is a warrantor for the payment of the bill, which is frequently taken 
in payment as much (or more) upon the credit of the indorser, as of the 
drawer. And if such indorser, so called upon, has the names of one or more 
indorsers prior to his own, to each of whom he is properly an indorsee, he is 
also at liberty to call upon any of them to make him satisfaction; and so up¬ 
wards. But the first indorser has nobody to resort to but the drawer only. 

What has been said of bills of exchange is applicable also to promissory 
notes, that are indorsed over, and negotiated from one hand to another; only 
that, in this case, as there is no drawee, there can be no protest for non- 
acceptance; or rather the law considers a promissory note in the light of a bill 
drawn by a man upon himself, and accepted at the time of drawing. And, in 
case of non-payment by the drawer, the several indorsees of a promissory 
note have the same remedy, as upon bills of exchange, against the prior 
indorsers. (21) 

(a?) Lord Barm. 993. (y) Salk. 127. 


(21) We may briefly refer here to two other kinds of negotiable paper, premising that 
the subject is too broad for any discussion. 

Bank notes are securities issued by banking corporations or private bankers, in the form 
of promissory notes, and by which they undertake to pay to the bearer a certain sum of 
money mentioned therein on demand. These securities are designed to circulate as money, 
and they are not allowed to be issued except by persons duly authorized by statute. But 
though they circulate a 9 money, no one is obligea to receive them as such, but has a right 
instead to insist upon receiving the legal tender of the country. A tender of such notes is 
nevertheless good, if accepted, or if refused on any other ground than because they are not 
money. Warren v. Mains, 7 Johns., 476; Wright v. Reed, 3 T. R., 554; Snow v. Perry, 9 
Pick., 539. The property in these notes follows possession jgrace is not allowed upon them, 
and they bear no interest until after demand of payment and refusal. They never become 
overdue in the law, and the statute of limitations doe9 not apply to them. 

Bank checks are orders drawn by an individual upon his banker, directing him to pay the 
sum of money specified therein, either to the bearer or to some person named,or to the order 
of a person named. These instruments are supposed to be drawn against funds actually 
deposited subject to cab, }nd they are payable at presentation without grace. If payable 
to order or bearer they are negotiable, and the person in whose favor they are drawn may 
make himself a party thereto by indorsement, in which case his rights and liabilities 
correspond to those oi the indorsee of a bill or note. They ought usually to be presented 
for payment as soon as convenient, and if the holder retains them in his own hands with¬ 
out presentation for an unreasonable time, he takes upon himself the risk of the banker s 
responsibility. 2 Pars. Notes and Bills, 72. A check does not operate as an assignment of 
the amount thereof in bank to the drawee, and if the banker refuses to pay, the recourse of 
the holder is to the drawer and indorsers, if any. But the banker would be liable to the 
drawer of the oheck for any injury to his credit by unjustifiable refusal to pay. Maraetti 
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CHAPTER XXXI. 


OF TITLE BY BANKRUPTCY. 

The preceding chapter having treated pretty largely of the acquisition of 
personal property by several commercial methods, we from thenoe shall he 
easily led to take into our present consideration a tenth method of transferring 
property, which is that of 

X Bankruptcy; a title which we before lightly touched upon, (a) so far 
as it related to the transfer of the real estate of the bankrupt. At present we 
are to treat of it more minutely, as it principally relates to the disposition of 
chattels, in which the property of persons concerned in trade more usually 
consists, than in lands or tenements. Let us, therefore, first of all consider, 
1. Who may become a bankrupt: 2. What acts make a bankrupt: 3. The 
proceedings on a commission of bankrupt: and, 4. In what manner an estate 
in goods and chattels may be transferred by bankruptcy. 

1. Who may become a bankrupt. A bankrupt was before (3) defined to be 
“a trader, who secretes himself, or does certain other acts, tending to defraud 
his creditors.” He was formerly considered merely in the light of a criminal 
or offender, (c) and in this spirit we are told by Sir Edward Coke, (c?) that we 
have fetched as well the name, as the wickedness *of bankrupts 1 

from foreign nations, (e) But at present the laws of bankruptcy are 
considered as laws calculated for the benefit of trade, and founded on the prin¬ 
ciples of humanity as well as justice; and to that end they confer some privi¬ 
leges, not only on the creditors, but also on the bankrupt or debtor himself. 
On the creditors, by compelling the bankrupt to give up all his effects to their 
use, without any fraudulent concealment; on the debtor, by exempting him 
from the rigour of the general law, whereby his person might be confined at 
the discretion of his creditor, though in reality he has nothing to satisfy the 
debt; whereas the law of bankrupts, taking into consideration the sudden and 
unavoidable accidents to which men in trade are liable, has given them the 
liberty of their persons, and some pecuniary emoluments, upon condition they 
surrender up their whole estate to be divided among their creditors. 

In this respect our Legislature seems to have attended to the example of the 
Roman law. I mean not the terrible law of the twelve tables; whereby the 
creditors might cut the debtor’s body into pieces, and each of them take his 
proportionable share: if, indeed, that law, de debitore in partes secando , is to 
be understood in so very butchery a light; which many learned men have with 

(a) See page 285. (6) Ibid . (c) Stat. 1 Jac. L, c. 15, $ 17. (d) 4 last. 277. 

(e) The word Itself is derived from the word bancus or banque , which signifies the table or oounter of 
a tradesman (Dufresne, I, 969), and ruptus y broken; denoting thereby one whose shop or pl&oe of trade is 
broken and gone; though others rather choose to adopt the word route, which In French signifies a trace 
or track, ana tell us that a bankrupt Is one who hath removed his banque, leaving but a trace behind. 
(4 L ist. 277.) And it is observable that the title of the first English statute concerning this offence (84 Hen. 
VUI, c. 4), ' against such persons as do make bankrupt, 11 Is a literal translation of the French idiom, qui 
font banque route. 


v. Williams, 1 B. & Ad., 415; Rolin v. Steward, 14 C. B., 595. If a check is drawn without 
funds, or if the funds are withdrawn by the drawer, before the check is presented, he will 
be liable to the holder for the amount without presentment or notice. 

Checks are sometimes presented to banks for certification, and after being certified by the 
proper officer as good, are withdrawn to be used instead of money in business transactions. 
This is sometimes done when there are no funds to meet them, and important questions 
then arise, regarding the liability of the bank upon them. Upon this subject, see cases 
collected and discussed in 3 American Law Review, 612. 

Upon the general subject of negotiable paper, the elementary treatises on bills and notes 
are very full and satisfactory, especially the English treatises by Chitty and Byles, and the 
American by Edwards, Daniell and Parsons. 
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reason doubted. (/) Nor do I mean those less inhuman laws (if they may be 
called so, as their meaning is indisputably certain), of imprisoning the debtor’s 

E erson in chains; subjecting him to stripes and hard labour, at the mercy of 
is rigid creditor; and sometimes selling him, his wife, and children, to per¬ 
petual foreign slavery trans Tiberim: (g) an oppression which produced so 
T *4731 man y *P°P u ^ ar insurrections, and secessions to the mo7is sacer. But I 
*■ J mean the law of cession , introduced by the Christian emperors; where¬ 
by, if a debtor ceded , or yielded up all his fortune to his creditors, he was 
secured from being dragged to a gaol, “omni quoque corporali crudaPu 
semoto(K) For, as the emperor justly observes, (i) “inhumanum ereU 
spoliatum fortunis suis in solidum damnarV ’ Thus far was just and reason¬ 
able: but, as the departing from one extreme is apt to produce its opposite, 
we find it afterwards enacted, (A) that, if the debtor by any unforeseen acci¬ 
dent was reduced to low circumstances, and would swear that he had not suffi¬ 
cient left to pay his debts, he should not be compelled to cede or give up even 
that which he had in his possession: a law which, under a false notion of 
humanity, seems to be fertile of perjury, injustice and absurdity. 

The laws of England, more wisely, have steered in the middle between both 
extremes: providing at once against the inhumanity of the creditor, who is not 
suffered to confine an honest bankrupt after his effects are delivered up; and at 
the same time taking care that all his just debts shall be paid, so far as the effects 
will extend. But still they are cautious of encouraging prodigality and ex¬ 
travagance by this indulgence to debtors; and therefore they allow the benefit 
of the laws of bankruptcy to none but actual traders; since that set of men 
are, generally speaking, the only persons liable to accidental losses, and to an 
inability of paying their debts, without any fault of their own. If persons in 
other situations of life run in debt without the power of payment, they must 
take the consequences of their own indiscretion, even though they meet with 
sudden accidents that may reduce their fortunes: for the law holds it to be an 
unjustifiable practice, for any person but a trader to incumber himself with 
Tany considerable value. If a gentleman or *one in a liberal 
*- 7 J profession, at the time of contracting his debts, has a sufficient fund to 

pay them, the delay of payment is a species of dishonesty, and a temporary 
injustice to his creditor: and if, at such time he has no sufficient fund, the 
dishonesty and injustice is the greater. He cannot therefore murmur, if he 
suffers the punishment which he has voluntarily drawn upon himself. But in 
mercantile transactions the case is far otherwise. Trade cannot be carried on 
without mutual credit on both sides: the contracting of debts is therefore here 
not only justifiable, but necessary. And if by accidental calamities, as by the 
loss of a ship in a tempest, the failure of brother traders, or by the non-pay¬ 
ment of persons out of trade, a merchant or trader becomes incapable of dis¬ 
charging his own debts, it is his misfortune and not his fault. To the misfor¬ 
tunes, therefore, of debtors, the law has given a compassionate remedy, but 
denied it to their faults: since, at the same time that it provides for the security 
of commerce, by enacting that every considerable trader may be declared a 
bankrupt, for the benefit of his creditors as well as himself, it has also (to dis¬ 
courage extravagance) declared that no one shall be capable of being made a 
bankrupt, but only a trader / nor capable of receiving the full benefit of the 
statutes, but only an industrious trader. 

The first statute made concerning any English bankrupts was 34 Hen. VIII, 
c. 4, when trade began first to be properly cultivated in England : which has 
been almost totally altered by statute 13 Eliz. c. 7, whereby bankruptcy is con¬ 
fined to such persons only as have used the trade of merchandise y in gross or 
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by retail, by way of bargaining, exchange, re-change, bartering, chevisance, (0 
or otherwise ; or have sought their living by buying and selling. And by 
statute 21 Jac. I, c. 19, persons using the trade or profession of a scrivener , 
receiving other men’s moneys and estates into their trust and custody, are also 
made liable to the statutes of bankruptcy: and the benefits, as well as the penal 
parts of the law, are *extended as well to aliens and denizens as to [* 4 ^ 5 -] 
natural-born subjects ; being intended entirely for the protection of J 

trade, in which aliens are often as deeply concerned as natives. By many sub¬ 
sequent statutes, but lastly by statute 5 Geo. II, c. 30, (m) bankers, brokers , 
and factors, are declared liable to the statutes of bankruptcy; and this upon the 
same reason that scriveners are included by the statute of James I, viz.: for 
the relief of their creditors; whom they have otherwise more opportunities of 
defrauding than any other set of dealers; and they are properly to be looked 
upon as traders, since they make merchandise of money, in the same manner 
as other merchants do of goods and other movable chattels. But by the same 
act, (n) no farmer , grazier , or drover , shall (as such) be liable to be deemed a 
bankrupt: for, though they buy and sell corn, and hay, and beasts, in the 
course of husbandry, yet trade is not their principal, but only a collateral, ob¬ 
ject; their chief concern being to manure and till the ground, and make the 
best advantage of its produce. And, besides, the subjecting them to the laws 
of bankruptcy might be a means of defeating their landlords of the security 
which the law has given them above all others, for the payment of their re¬ 
served rents ; wherefore, also, upon a similar reason, a receiver of the king's 
taxes is not capable, ( 0 ) as such, of being a bankrupt; lest the king should be 
defeated of those extensive remedies against his debtors, which are put into 
his hands by the prerogative. By the same statute, (p) no person shall have 
a commission of bankrupt awarded against him, unless at the petition of some 
one creditor, to whom he owes 100/.; or of two, to whom he is indebted 150/.; 
or of more , to whom altogether he is indebted 200 /. For the law does not 
look upon persons whose debts amount to less, to be traders considerable 
enough, either to enjoy the benefit of the statutes themselves, or to entitle 
the creditors, for the benefit of public commerce, to demand the distribution 
of their effects. ( 1 ) 

(I) That la, making contracts. Dufresne, n, 66ft. (m) $ 39. (n) §40. (o) Ibid. (p) $ 23. 


(1) The English law of bankruptcy was entirely remodeled by the act 82 and 33 Vic., c. 71, 
which took effect on the first day of January, 1870. The following is a summary of its 
provisions: 

First, all persons, even including persons who have privilege of parliament, may be ad¬ 
judged bankrupt, whether they be traders or not. 

Next, a person becomes a bankrupt, when adjudged so by the court, upon the petition 
of a creditor whose debt, which must be a liquidated and unsecured debt, amounts to 50 L 
or upwards, or of several creditors whose debts in the aggregate amount to that sum at 
least. But before such petition can be presented the debtor mu9t have committed one of 
the acts or defaults which are constituted acts of bankruptcy.” 

These are, 1. Making a conveyance or assignment of all his property to a trustee for the 
benefit of his creditors generally. 2. Making a fraudulent conveyance, gift, delivery or trans¬ 
fer of his property, of any part of it. 8. Doing, with intent to defeat or delay his creditors, 
any of the following acts, viz.: departing from or remaining out of England; or (being a 
traaer) departing from his dwelling-house or otherwise absenting himself; or beginning to 
keep house, or suffering himself to be outlawed. 4. Filing, in the matter prescribed by the 
rules of the court, a declaration that he is unable to pay his debts. 6. Having execution 
levied by seizure and sale of hia goods, for payment of a debt of 50J. or upwards. 6. Hav¬ 
ing neglected to pay, or secure, or compound the prisoner’s debt, after having had a debt¬ 
ors summons served upon him, being a trader, within seven days, and, being a non-trader, 
within three weeks after service. 

An adjudication founded upon any of these acts of bankruptcy will not however, be 
granted, unless the petition be presented within six months after the act has been commit¬ 
ted. The act of bankruptcy upon which the petition is founded, or the earliest act of bank 
roptcy that is proved to have been committed within twelve months preceding the presen¬ 
tation of the petition, constitutes the commencement of the bankruptcy. As soon as the 
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r*470l * Ir tho mter P retation of these several statutes, it hath been held 
L J that buying only, or selling only, will not qualify a man to be a bank- 
nipt; but it must be both buying and selling, and also getting a livelihood by 
it. As, by excerising the calling of a merchant, a grocer, a mercer, or in one 
general word, a chapman ,, who is one that buys and sells any thing. But no 
handicraft occupation (where nothing is bought and sold, and where, therefore 


bankrupt has been so adjudicated, no creditor may commence or prosecute any proceeding 
against the bankrupt without leave of the court, and all the ordinary remedies are taken 
away, the rights only of secured creditors with respect to their security being, however 

? reserved. Every creditor must prove his debt under the bankruptcy, and is bound by it* 
mmediately an order of adjudication has been made, the property of the debtor becomes 
divisible among liis creditors, and for the purpose of making a division, a meeting of the credit¬ 
ors is to be called, at which they are to appoint some fit person, whether a creditor or not, as a 
trustee, and also nominate some other fit persons, not exceeding five, who are to be creditors 
who have proved their debts, as a committee of inspection, for the purpose of guiding and 
in some measure controlling the trustee in the discharge of his duties, or the creditors may 
leave the appointment of the trustee to the committee. The title of the trustee relates 
back to the commencement of the bankruptcy. The creditors may at the same or any sub¬ 
sequent meeting give any special directions they may please as to the manner in which the 
property is to be administered by the trustee, and such directions are to be binding upon 
him. The property which is to be divisible among the creditors is not to include any pro¬ 
perty held hy the bankrupt in trust for any other person, nor the tools, if any, of his trade 
nor the necessary wearing apparel and bedding of himself, his wife and children; such tools' 
apparel and bedding not exceeding in value 20^. But it is to include, first, ail such property 
as maybe vested in the bankrupt at the commencement of the.bankruptcy, or may be 
acquired by or devolve upon him during its continuance. Second, the capacity to exercise or 
take proceedings to exercise all powers over property which might be exercised by the bank¬ 
rupt for his own benefit at the commencement, or at any time during the continuance of 
the bankruptcy. Third, all goods and chattels being at the commencement of the bank¬ 
ruptcy in the possession, order or disposition of the bankrupt, being a trader, by the con¬ 
sent and permission of the true owner; of which goods and chattels the bankrupt is re- 
puted owner, or of which he has taken upon himself the sale and disposition as owner; 
but it is provided that things in action, other than debts due to him in the course of his 
trade or business, are not to be deemed goods and chattels within the meaning of this 
clause. 

Upon the appointment of the trustee the property vests, without any conveyance, assign¬ 
ment or transfer, in him; and the certificate of the court of his appointment constitutes 
his title-deed. Until the appointment of a trustee, and during any vacancy which may oc¬ 
cur, the registrar of the court is the trustee; and the property also vests, as new trustees (if 
any) are from time to time appointed, on their respective appointments. 

When the property has been realized, the court makes an order declaring the bankruptcy 
closed, and the bankrupt may apply for his discharge. The order of discharge will only 
be granted upon condition that the assets have been sufficient to pay a dividend of not less 
than 10«. in the pound, unless the creditors shall have passed a resolution, by a majority 
in number representing three-fourths in value of the debts, present at a meeting called 
specially for the purpose, to the effect that a discharge should be granted. An order of 
discharge releases the bankrupt from all debts provable under the bankruptcy, except those 
which he incurred by means of any fraud or breach of trust, and those of which he 
obtained forbearance by means of fraud; and also except debts due to the crown or relating 
to the revenue; but of these last he may be discharged if the commissioners of the treasuiy 
certify their consent in writing to such discharge. If the bankrupt fail to obtain an order 
of discharge, then, after the close of the bankruptcy, the following consequences ensue: a 
period of three years is given to the bankrupt, during which, if he pays to his creditor* 
such additional sum as, together with the dividend already paid, makes up 10s. in the 
pound, he is to obtain an order of discharge; and meanwhile no debt provable under the 
bankruptcy shall be enforced against his property; hut, if at the expiration of three years, 
he has not in this manner obtained an order of discharge, any balance remaining unpaid in 
respect of any debt proved under the bankruptcy (without interest) shall be deemed an 
existing debt, in the nature of a judgment debt, and may be enforced as such. 

In the United States power is conferred upon congress by the constitution to establish a 
uniform system of bankruptcy. This power has been three times exercised ; by act of 
April 4. 1800, repealed Dec. 19, 1803; by act of Aug. 19, 1841, repealed in 1843; and by 
act of March 2, 1867, repealed June 7, 1878. In the absence of any national bankrupt law 
the states have authority to legislate on the subject, but their statutes are suspended when 
congress exercises its authority, at least so far as they conflict with the congressional legis¬ 
lation. Sturgis v. Crowninsneld, 4 Wheat, 123; Ogden v, Saunders, 12 Wheat, 813; 
Baldwin v. Hale, 1 Wall., 838. 

608 


Title by Bankruptcy. 


476 


Chap. 81 .] _ 

an extensive credit for the stock in trade is not necessary to be had) will make a 
man a regular bankrupt; as that of a husbandman, a gardener, and the like, who 
are paid for their work and labour. (^) Also an inn-keeper cannot, as such, be 
a bankrupt :(r) for his gain or livelihood does not arise from buying and selling 
in the way of merchandise, but greatly from the use of his rooms and furniture, 
his attendance, and the like: and though he may buy corn and victuals, to sell 
again at a profit, yet that no more makes him a trader than a school-master or 
other person is that keeps a boarding-house, and makes considerable gains by 
buying and selling what he spends in the house; and such a one is clearly not 
within the statutes, ($) But where persons buy goods, and make them up into 
saleable commodities, as shoe-makers, smiths, and the like; here, though part 
of the gain is by bodily labour, and not by buying and selling, yet they are 
within the statutes of bankrupts: (£) for the labour is only in melioration of 
the commodity, and rendering it more fit for sale. 

One single act of buying and selling will not make a man a trader ; but a 
repeated practice, and profit by it. Buying and selling bank-stock, or other 
government securities, will not make a man a bankrupt; they not being goods, 
wares or merchandise, within the intent of the statute, by which a profit may 
be fairly made, (w) Neither will buying and selling under particular 
restraints, or for particular purposes; as, if *a commissioner of the -i 

navy uses to buy victuals for the fleet, and dispose of the sur- *■ -» 

plus and refuse, he is not thereby made a trader within the statutes. 
(t/>) An infant, though a trader, cannot be made a bankrupt; (2) for 
an infant can owe nothing but for necessaries : and the statutes of bankruptcy 
create no new debts, but only give a speedier and more effectual remedy for 
recovering 6uch as were before due : and no person can be made a bankrupt 
for debts which he is not liable at law to pay. (a) But a feme-couvert, in 
London, being a sole trader, according to the custom, is liable to a commission 
of bankrupt, (y) 

2. Having thus considered who may, and who may not, be made a bankrupt, 
we are to inquire, secondly, by what acts a man may become a bankrupt. A 
bankrupt is “a trader who secretes himself, or does certain other acts, tending 
to defraud his creditors.” We have hitherto been employed in explaining the 
former part of this description, “a trader let us now attend to the latter, 
“who secretes himself, or does certain other acts tending to defraud his cred¬ 
itors.” And, in general, whenever such a trader as is before described, hath 
endeavoured to avoid his creditors, or evade their just demands, this hath been 
declared by the legislature to be an act of bankruptcy, upon which a commis¬ 
sion may be sued out. For, in this extrajudicial mode of proceeding, which is 
allowed merely for the benefit of commerce, the law is extremely watchful to 
detect a man whose circumstances are declining, in the first instance, or at 
least as early as possible; that the creditors may receive as large a proportion 
of their debts as may be; and that a man may not go on wantonly wasting his 
substance, and then claim the benefit of the statutes, when he has nothing left 
to distribute. 

To learn what the particular acts of bankruptcy are, which render a man a 
bankrupt, we must consult the several statutes, and the resolutions formed by 
the courts thereon. * Among these may therefore be reckoned : r „ , 

1. Departing from the realm, whereby a man withdraws himself from *■ 7 -* 

(?) Cro. Car. 31. (r) Cro. Oar. 649. Ski no. 291. 

(«) 8kino. 292. 3 Mod. 830. (0 Cro. Car. 31. Skinn. 292. ( u ) 2 P. Wms. 80S. 

(iff) 1 Salk. 110. Skinn. 292. (x) Lord Raym. 443. (y ) La Vie V. Philips, M. 6 Gao. UL, B. R. 


(2) See Belton v. Hodges, 9 Bing., 365; O’Brien v. Currie, 3 C. and P., 283; Stevens v. 
Jackson, 4 Camp., 164. But an infant may probably apply under the voluntary provisions 
of the United States law. See Matter of Book, 3 McLean, 317. And a married woman 
doubtless may, if resident where the law permits her to transact business in her own name: 
see Marshall v. Rutton, 8 T. R., 545; or, if the wife of a transported convict. Ex parts 
Franks, 7 Bing.. 762. 
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the jurisdic ion and coercion of the law; with intent to defraud his creditors, 
(z) 2 . Departing from his own house, with intent to secrete himself, and avoid 
his creditors, (a) 3. Keeping in his own house, privately, so as not to be seen 

or spoken with by his creditors, except for just and necessary cause ; which is 
likewise construed to be an intention to defraud his creditors, by avoiding the 
process of the law. (A) 4. Procuring or suffering himself willingly to be 

arrested, or outlawed, or imprisoned, without just and lawful cause ; which is 
likewise deemed an attempt to defraud his creditors, (c) 5. Procuring his 

money, goods, chattels, and effects, to be attached or sequestered by any 
legal process ; which is another plain and direct endeavor to disappoint his 
creditors of their security, (d) 6 . Making any fraudulent conveyance to a 

friend, or secret trustee, of his lands, tenements, goods or chattels ; which is an 
act of the same suspicious nature with the last. (e ) 7. Procuring any protection, 
not being himself privileged by parliament, in order to screen his person from 
arrests; which also is an endeavour to elude the justice of the law. (f) 
8 . Endeavoring or desiring, by any petition to the king, or bill exhibited in 
any of the king’s courts against any creditors, to compel them to take less 
than their just debts; or to procrastinate the time of payment originally con- 
tracted for ; which are an acknowledgment of either his poverty or his 
knavery. ( g ) 9 . Lying in prison for two months or more, upon arrest or other 

detention for debt, without finding bail in order to obtain his liberty. (A) For 
the inability to procure bail, argues a strong deficiency in his credit, owing 
either to his suspected poverty, or ill character ; and his neglect to do it, if 
able, can arise only from a fraudulent intention ; in either of which cases it is 
r* h q -i high time for his creditors to look to themselves, *and compel a dis- 
L 479 J tribution of his effects. 10. Escaping from prison after an arrest for 
a just debt of 100 Z. or upwards. (/) For, no man would break prison that waB 
able and desirous to procure bail; which brings it within the reason of the 
last case. 11. Neglecting to make satisfaction for any just debt to the 
amount of 100 J. within two months after service of legal process for such 
debt, upon any trader having privilege of parliament. (7c) 

These are the several acts of bankruptcy, expressly defined by the statutes 
relating to this title: which being so numerous, and the whole law of bankrupts 
being an innovation on the common law, our courts of justice have been ten¬ 
der of extending or multiplying acts of bankruptcy by any construction or 
implication. And, therefore, Sir John Holt held, (t) that a man’s removing 
his goods privately to prevent their being seized in execution, was no act of 
bankruptcy. For, the statutes mention only fraudulent gifts to third persons, 
and procuring them to be seized by sham process in order to defraud creditors: 
but this, though a palpable fraud, yet falling within neither of those cases, 
cannot be adjudged an act of bankruptcy. So, also, it has been determined 
expressly, that a banker’s stopping or refusing payment is no act of bank¬ 
ruptcy; for it is not within the description of any of the statutes, and there 
may be good reasons for his so doing, as suspicion of forgery, and the like, 
and if, in consequence of such refusal, he is arrested, and puts in bail, still it is 
no act of bankruptcy: ( rn ) but, if he goes to prison, and lies there two months, 

then, and not beiore, is he become a bankrupt. 

^Ye have seen who may be a bankrupt, and what acts will make him so: let 

us next consider, 

3. The proceedings on a commission of bankrupt; so far as they affect the 
rj|c bankrupt himself. And these depend entirely *on the several statutes 
L 4 ^J bankruptcy; all which I shall endeavour to blend together, and 

digest into a concise, methodical order. 

And, first, there must be a petition to the lord chancellor by one creditor to 



Stat. 18 Elia. c. 7. 
Stat 1 Jac. I, c. 15. 
Ibid. (i) Ibid. 


610 


a) Ibid. 1 Jac. I, c. 16. (6) Stat. 18 Elfe. o. 7. (o 

(e) Ibid. (/) Stat. 21 Jac. L c. 19. iff)* 

(k) Stat 4 Goo. m, a 88. (0 Lord Baym. 725. 
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the amount of 100/., or by two to the amount of 150/., or by three or more to 
the amount of 200/., (5) which debts must be proved by affidavit: (n) upon 
which he grants a commission to such discreet persons as to him shall seem 
good, who are then styled commissioners of bankrupt. ( o ) The petitioners, to 
prevent malicious applications, must be bound in a security of 200/. to make 
the party amends in case they do not prove him a bankrupt. And if, on the 
other hand, they receive any money or effects from the bankrupt, as a recom¬ 
pense for suing out the commission, so as to receive more than their ratable 
dividends of the bankrupt’s estate, they forfeit not only what they 6hall have 
so received, but their whole debt. These provisions are made, as well to secure 
persons in good credit from being damnified by malicious petitions, as to pre¬ 
vent knavish combinations between the creditors and bankrupt, in order to 
obtain the benefit of a commission. When the commission is awarded and 
issued, the commissioners are to meet, at their own expense, and to take an 
oath for the due execution of their commission, and to be allowed a sum not 
exceeding 203. per diem each, at every sitting. And no commission of bank¬ 
rupt shall abate, or be void, upon any demise of the crown, (p) 

When the commissioners have received their commission, they are first to 
receive proof of the person’s being a trader, and having committed some act 
of bankruptcy; and then to declare him a bankrupt, if proved so; and to give 
notice thereof in the Gazette, and at the same time to appoint three meetings. 
At one of these meetings an election must be made of assignees, or persons 
to whom the bankrupt’s estate shall be assigned, and in whom it shall be vested 
for the benefit of the creditors; which assignees are to be chosen by the major 
♦part, in value, of the creditors who 6hall then have proved their r* 4Q1 -i 
debts: but may be originally appointed by the commissioners, and ^ J 
afterwards approved or rejected by the creditors: but no creditor shall be ad¬ 
mitted to vote in the choice of assignees, whose debt on the balance of accounts 
does not amount to 10/. And at the third meeting, at farthest, which must be 
on the forty-second day after the advertisement in the gazette (unless the time 
be enlarged by the lord chancellor), the bankrupt, upon notice also personally 
served upon him, or left at his usual place of abode, must surrender himself 
personally to the commissioners: which surrender (if voluntary) protects him 
from all arrests till his final examination is past: and he must thenceforth in 
all respects conform to the directions of the statutes of bankruptcy; or, in de¬ 
fault of either surrender or conformity, shall be guilty of felony without benefit 
of clergy, and shall suffer death, and his goods and estate shall be distributed 
among his creditors. (?) 

In case the bankrupt absconds, or is likely to run away, between the time of 
the commission issued, and the last day of surrender, he may by warrant from 
any judge or justice of the peace be apprehended and committed to the county 
gaol, in order to be forthcoming to the commissioners; who are also empowered 
immediately to grant a warrant for seizing his goods and papers. ( r) 

When the bankrupt appears, the commissioners are to examinejhim touching 
all matters relating to his trade and effects. They may also summon before 
them and examine the bankrupt’s wife, ($) and any other person whatsoever, 
as to all matters relating to the bankrupt’s affairs. And in case any of them 
shall refuse to answer, or shall not answer fully to any lawful question, or shall 
refuse to subscribe such their examination, the commissioners may commit 
them to prison without bail, till they submit themselves and make and sign a 
full answer; the commissioners specifying in their warrant of commitment the 
question so refused to be answered. And any gaoler permitting such person 
to escape or go out of prison shall forfeit 500/. to the creditors. (2) 

♦The bankrupt, upon this examination, is bound, upon pain of death, r 
to make a full discovery of all hiB estate and effects, as well in expeo- L 


Btat. 0 Oeo. II. a 80. 


(o) 8 8tat, 13 Eliz. o. 7. 


( p) Stat. 0 Geo. H. o. 80. 
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tancy as possession, and how he has disposed of the same; together with all 
books and writings relating thereto: and is to deliver up all in his own power 
to the commissioners (except the necessary apparel of himself, his wife, and 
his children); or, in case he conceals or embezzles any effects to the amount of 
2°/., or,withholds any books or writings, with intent to defraud his creditors 
he shall be guilty of felony without benefit of clergy; and his goods and estates 
shall be divided among his creditors, (w) And unless it shall appear that his 
inability to pay his debts arose from some casual loss, he may, upon conviction 
by indictment, of such gross misconduct and negligence, be set upon the pillory 
for two hours, and have one of his ears nailed to the same and cut off. ( v) " 

After the time allowed to the bankrupt for such discovery is expired, any 
other person voluntarily discovering any part of his estate, before unknown to 
the assignees, shall be entitled \jO Jive jyev ccjit out of the effects so discovered, 
and such farther reward as the assignees and commissioners shall think proper.* 
And any trustee wilfully concealing the estate of any bankrupt, after the 
expiration of the two and forty days, shall forfeit 100/., and double the value 
of the estate concealed, to the creditors. (?o) 

Hitherto, every thing is in favor of the creditors; and the law seems to be 
pretty rigid and severe against the bankrupt; but, in case he proves honest, it 
makes him full amends for all this rigour and severity. For, if the bankrupt 
hath made an ingenuous discovery (of the truth and sufficiency of which there 
remains no reason to doubt), and hath conformed in all points to the directions 
of the law; and if, in consequence thereof, the creditors, or four parts in five 
of them in number and value (but none of them creditors for less than 20/.), 
will sign a certificate to that purport, the commissioners are then to authenti¬ 
cate such certificate under their hands and seals, and to transmit it to the Lord 
Chancellor; and he, or two of the judges whom he shall appoint, on oath 
T*483l * mac * e b y tbe bankrupt, that such certificate was obtained without 
L ■' fraud, may allow the same; or disallow it, upon cause shown by any 
of the creditors of the bankrupt. (*) 

If no cause be shown to the contrary, the certificate is allowed of course; 
and then the bankrupt is entitled to a decent and reasonable allowance out of 
his effects, for his future support and maintenance, and to put him in a way of 
honest industry. This allowance is also in proportion to his former good 
behaviour, in the early discovery of the decline of his affairs, and thereby 
giving his creditors a larger dividend. For, if his effects will not pay one-half 
of his debts, or ten shillings in the pound, he is left to the discretion of the 
commissioners and assignees, to have a competent sum allowed him, not ex¬ 
ceeding three per cent ; but if they pay ten shillings in the pound, he is to be 
allowed five per cent ; if twelve shillings and sixpence, then seven and a half 
per cent ; and if fifteen shillings in the pound, then the bankrupt shall be 
allowed ten per cent ; provided that such allowance do not, in the first case, 
exceed 2004, in the second, 2504, and the third, 3004 (y) 

Besides this allowance, he has also an indemnity granted him, of being free- 
and discharged forever from all debts owing by him at the time he became a 
bankrupt; even though judgment shall have been obtained against him, and he 
lies in prison upon execution for such debts; and for that, among other pur¬ 
poses, all proceedings on commissions of bankrupt are, on petition, to be 
entered of record, as a perpetual bar against actions to be commenced on this 
account: though, in general, the production of the certificate, properly allowed, 

Cu) Stat. 5 Geo. II, c. 30. By the laws of Naples, all fraudulent bankrupts, particularly such as do not 
surrender themselves within four days, are punished with death; also all wno conceal the effects of a 
bankrupt, or set up a pretended debt to defraud his creditors. (Mod. Un. Hist, xxviif, 320.) 

(t>) Stat. 21 Jac. I, c. 19. (w) Stat. 6 Geo. II, c. 30. ( x ) Stat. 6 George II, c. 30. 

(y) Stat. 5 Geo. II, c. 80. By the Roman law of cession, If the debtor acquired any considerable prop¬ 
erty subsequent to the giving up of his all, It was liable to the demands or his crodltors. (Ff, 42, 3, 4.) 
But this did not extend to such allowance as was left to him on the score of compassion for the mainten- 
ance of himself and family. Si quid misericordicB causa ei fuerit relictum , puta menstruum vel an- 
nutim, alimentorum nomine , non oportet propter hoc bona ejus Herato venundari ; nee enim fraud* 
andue eat alimentis cottidiania, {Ibid, l. 6.) 
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shall be sufficient evidence of all previous proceedings. ( 2 ) Thus, *the r* 4 g 4 -i 
bankrupt becomes a clear man again: and, by the assistance of his *- ■* 

allowance and his own industry, may become a useful member of the common¬ 
wealth; which is the rather to be expected, as he cannot be entitled to these 
benefits, unless his failures have been owing to misfortunes, rather than to 
misconduct and extravagance. 

For no allowance or indemnity shall be given to a bankrupt, unless his cer¬ 
tificate be signed and allowed, as before mentioned; and also, if any creditor 
produces a fictitious debt, and the bankrupt does not make discovery of it, but 
suffers the fair creditors to be imposed upon, he loses all title to these advan¬ 
tages. (a) Neither can he claim them if he has'given with any of his children 
above 100/. for a marriage portion, unless he had at that time sufficient left to 
pay all his debts; or if he has lost at any one time 5/., or in the whole, 100/., 
within a twelvemonth before he became bankrupt, by any manner of gaming 
or wagering whatsoever: or within the same time has lost the value of 
100 /. by stock-jobbing. Also to prevent the too common practice of frequent 
and fraudulent or careless breaking, a mark is set upon such as have been once 
cleared by a commission of bankrupt, or have compounded with their creditors, 
or have been delivered by an act of insolvency: which is an occasional act, 
frequently passed by the legislature; whereby all persons whatsoever, who are 
either in too low a way of dealing to become bankrupts, or, not being in a 
mercantile state of life, are not included within the laws of bankruptcy, are 
discharged from all suits and imprisonment, upon delivering up all their estate 
and effects to their creditors upon oath, at the sessions or assizes; in which 
case their perjury or fraud is usually, as in case of bankrupts, punished with 
death. Persons who have been once cleared by any of these methods, and 
afterwards become bankrupts again, unless they pay full ^fifteen shil- r * 
lings in the pound, are only thereby indemnified as to the confinement J 

of their bodies; but any future estate they shall acquire remains liable to their 
creditors, excepting their necessary apparel, household goods, and the tools 
and implements of their trades. (5) 

Thus much for the proceedings on a commission of bankrupt, so far as they 
affect a bankrupt himself personally. Let us next consider, 

4. How such proceedings affect or transfer the estate and property of the 
bankrupt. The method whereby a real estate, in lands, tenements, and heredi¬ 
taments, may be transferred by bankruptcy, was shown uryler its proper head 
in a former chapter, (c) At present, therefore, we are only to consider the 
transfer of things personal by this operation of law. 

By virtue of the statutes before mentioned, (cZ) all the personal estate and 
effects of the bankrupt are considered as vested by the act of bankruptcy, in 
the future assignees of his commissioners, whether they be goods in actual 
possession , or debts, contracts, and other choses in action • and the commis¬ 
sioners by their warrant may cause any house or tenement of the bankrupt to 
be broke open, in order to enter upon and seize the same. And when the 
assignees are chosen or approved by the creditors, the commissioners are to 
assign every thing over to them; and the property of every part of the estate 
is thereby as fully vested in them, as it was in the bankrupt himself, and they 
have the same remedies to recover it. ( e ) 

The property vested in the assignees is the whole that the bankrupt had in 
himself, at the time he committed the first act of bankruptcy, or that has been 
vested in him since, before his debts are satisfied or agreed for. Therefore, it 
is usually said, that once a bankrupt, and always a bankrupt; by which is 
meant, that a plain, direct act of bankruptcy once ^committed cannot r 
be purged, or explained away by any subsequent conduct, as a dubious L J 
equivocal act may be; (f) but that, if a commission is afterwards awarded, 


i z) Btat. 5 Geo. II, c. 80. < 

b) Stat. 5 Geo. II, c. 30. (c) Page 

e) Id Mod. 824. (/) Salk 


(a) Stat. 24 Geo. II, c. 57. 

(c) Page 285. (d) Stat. 1 Jao. I, c. 15. 21 Jao. I, «. 1ft. 

(/) Salk. 110. 
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the commission and the property of the assignees shall have a relation, or 
reference, back to the first and original act of bankruptcy. (g) Insomuch that 
all transactions of the bankrupt are from that time absolutely null and void 
either with regard to the alienation of his property, or the receipt of hiB debts 
from such as are privy to his bankruptcy; for they are no longer his property, 
or his debts, but those of the future assignees. And if an execution be sued 
out, but not served and executed on the bankrupt’s effects, till after the act of 
bankruptcy, it is void as against the assignees. But the king is not bound by 
this fictitious relation, nor is within the statutes of bankrupts; (h) for if, after 
the act of bankruptcy committed, and before the assignment of his effects, an 
extent issues for the debt of the crown, the goods are bound thereby, (t) In 
France, this doctrine of relation is carried to a very great length; for there, 
every act of a merchant, for ten days precedent to the act of bankruptcy, is 
presumed to be fraudulent, and is therefore void, (k) But with us the law 
stands upon a more reasonable footing: for as these acts of bankruptcy may 
sometimes be secret to all but a few, and it would be prejudicial to trade to 
carry this notion to its utmost length, it is provided by statute 19 Geo. II, c. 
32, that no money paid by a bankrupt to a bona fide or real creditor, in a 
course of trade, even after an act of bankruptcy done, shall be liable to be 
refunded. Nor, by statute 1 Jac. I, c. 15, shall any debtor of a bankrupt, that 
pays him his debt, without knowing of his bankruptcy, be liable to account 
for it again; the intention of this relative power being only to reach fraudu¬ 
lent transactions, and not to distress the fair trader. 

The assignees may pursue any legal method of recovering this property so 
r*4fi7l veste( ^ 1 -hem, by their own authority; but *cannot commence a suit 
L J in equity , nor compound any debts owing to the bankrupt, nor refer 
any matters to arbitration, without the consent of the creditors, or the major 
part of them in value, at a meeting to be held in pursuance of notice in the 
gazette. (1) 

When they have got in all the effects they can reasonably hope for, and 
reduced them to ready money, the assignees must, after four and within 
twelve months after the commission issued, give one-and-twenty days’ notice 
to the creditors of a meeting for a dividend or distribution ; at which time 
they must produce their accounts, and verify them upon oath, if required. 
And then the commissioners shall direct a dividend to be made, at so much 
in the pound, to all creditors who have before proved, or shall then prove, 
their debts. This dividend must be made equally, and in a ratable pro¬ 
portion, to all the creditors, according to the quantity of their debts; no 
regard being had to the quality of them. Mortgages, indeed, for which the 
creditor has a real security in his own hands, are entirely safe ; for the com¬ 
mission of bankrupt reaches only the equity of redemption, (m) So are also 
personal debts, where the creditor has a chattel in his hands, as a pledge or 
pawn for the payment, or has taken the debtor’s lands or goods in execution. 
And, upon the equity of the statute 8 Ann. c. 14 (which directs, that upon all 
executions of goods being on any premises demised to a tenant, one year’s 
rent, and no more, shall, if due, be paid to the landlord), it hath also been 
held, that, under a commission of bankrupt, which is in the nature of a statute 
execution, the landlord shall be allowed his arrears of rent to the same amount 
in preference to other creditors, even though he hath neglected to distrain, 
while the goods remained on the premises; which he is otherwise entitled to 
do for his entire rent, be the quantum what it may. (w) But, otherwise judg¬ 
ments and recognizances (both which are debts of record, and therefore at 
other times have a priority), and also bonds and obligations by deed or special 
instrument (which are called debts by specialty # and are usually the next 


ft 


J) 4 Burr. 32. (h) 1 Atk. 262. „ „ _ . „ „ 

.*) Vlner Abr. tit. Creditor A Bankrupt , 104. (ft) Sp, L b. 29, c. 16. 

\l) Stat. 5 Geo. II. c. 80. (m) Finch, Rep. 466. («) 1 Atk. 108, 104. 
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*in order), these are all put on a level with debts by mere simple eon- r* 4 Qg-i 
tract, and all paid pari passu, (o) Nay, so far is this matter carried, L -* 
that, by the express provision of the statutes, (/>) debts not due at the time of 
the dividend made, as bonds or notes of hand payable at a future day certain, 
shall be proved and paid equally with the rest, (< 7 ) allowing a discount or 
drawback in proportion. And insurances, and obligations upon bottomry or 
respondent ia 9 bona fide made by the bankrupt, though forfeited after the com¬ 
mission is awarded, shall be looked upon in the same light as debts contracted 
before any act of bankruptcy, (r) 

Within eighteen months after the commission issued, a second and final 
dividend shall be made, unless all the effects were exhausted by the first. ( 5 ) 
And if any surplus remains, after selling his estates and paying every creditor 
his full debt, it shall be restored to the bankrupt. (£) This is a case which 
sometimes happens to men in trade, who involuntarily, or at least unwarily, 
commit acts of bankruptcy by absconding and the like, while their effects are 
more than sufficient to pay their creditors. And, if any suspicious or malev¬ 
olent creditor will take the advantage of such acts, and sue out a commission, 
the bankrupt has no remedy, but must quietly submit to the effects of his own 
imprudence; except that, upon satisfaction made to all the creditors, the com¬ 
mission may be superseded . (w) This case may also happen, when a knave is 
desirous of defrauding his creditors, and is compelled by a commission to do 
them that justice, which otherwise he wanted to evade. And, therefore, 
though the usual rule is that all interest on debts carrying interest shall cease 
from the time of issuing the commission, yet in case of a surplus left after pay¬ 
ment of every debt, such interest shall again revive, and be chargeable on the 
bankrupt, (w>) or his representatives. 


CHAPTER XXXII. 

OF TITLE BY TESTAMENT, AND ADMINISTRATION. 

There yet remain to be examined, in the present chapter, two other 
methods of acquiring personal estates, viz. : by testament and administration . 
And these I propose to consider in one and the same view; they being in their 
nature so connected and blended together, as makes it impossible to treat of 
them distinctly, without manifest tautology and repetition. 

XI, XII. In the pursuit, then, of this joint-subject, I shall, first, inquire into 
the original and antiquity of testaments and administrations ; shall, secondly, 
show who is capable of making a last will and testament; shall, thirdly, con¬ 
sider the nature of a testament and its incidents ; shall, fourthly, show what 
an executor and administrator are, and how they are to be appointed ; and, 
lastly, shall select some few of the general heads of the office and duty of 
executors and administrators. 

First, as to the original of testaments and administrations. We have more 
than once observed, that when property came to be vested in individuals by 
the right of occupancy, it became necessary for the peace of society, that this 
occupancy should be continued, not only in the present possessor, but in those 
persons to whom he should think proper to transfer it; which introduced the 
doctrine and practice of alienations, *gifts and contracts. But these r*. ^ 

precautions would be very short and imperfect, if they were confined *- 
to the life only of the occupier; for then, upon his death, all his goods would 

to) Stat. 21 Jac. I. c. 19. 

fp) Stat. 7 Geo. I. c. 81. (q) Lord Raym. 1549. Stra. 1211. (r) Stat. 19 Geo. IL o. 82. 

W Stat. 5 Geo. n, c. 80. (0 Stat. 18 EIlz. c. 7. (u) 2 C1 l Caa. 144. (u>) 1 Atk. 244. 
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again become common, and create an infinite variety of strife and confusion. 
The law of very many societies has therefore given to the proprietor a right of 
continuing his property after his death, in such persons as he shall name; and, 
in defect of such appointment or nomination, or where no nomination is per¬ 
mitted, the law of every society has directed the goods to be vested in certain 
particular individuals, exclusive of all other persons, (a) The former method 
of acquiring personal property, according to the express directions of the de¬ 
ceased, we call a testament: the latter, which is also according to the will of 
the deceased, not expressed, indeed, but presumed by the law, ( b ) we call in 
England an admi?iistration / being the same which the civil lawyers term a 
succession ab intestato, and which answers to the descent or inheritance of real 
estates. 

Testaments are of very high antiquity. We find them in use among the 
ancient Hebrews; though I hardly think the example usually given (c) of 
Abraham’s complaining ) that, unless he had some children of his body, his 
steward, Eliezer of Damascus, would be his heir, is quite conclusive to show 
that he had made him so by will. And, indeed a learned writer (e) has adduced 
this very passage to prove, that in the patriarchal age, on failure of children, 
or kindred, the servants born under their master’s roof succeeded to the inheri¬ 
tance as heirs-at-law. (f) But (to omit what Eusebius and others have related 
of Noah’s testament, made in writing and witnessed under his seal , whereby 
he disposed of the whole world) (g) I apprehend that a much more authentic 
instance of the early use of testaments may be found in the sacred writings, (A) 
T *aoi 1 w ^ ere ^ n Jacob bequeaths to his son Joseph a portion of his ^inheritance 
L J double to that of his brethren : which will we find carried into execu¬ 
tion many hundred years afterwards, when the posterity of Joseph were divided 
into two distinct tribes, those of Ephraim and Manasseh, and had two several 
inheritances assigned them; whereas the descendants of each of the other 
patriarchs formed only one single tribe, and had only one lot of inheritance. 
Solon was the first legislator that introduced wills into Athens; (i) but in many 
other parts of Greece they were totally discountenanced. ( k ) In Rome they 
were unknown till the laws of the twelve tables were compiled, which first 
gave the right of bequeathing: ( l ) and, among the northern nations, particularly 
among the Germans, (m) testaments were not received into use. And this 
variety may serve to evince, that the right of making wills and disposing of 
property after death, is merely a creature of the civil state; (n) which has per¬ 
mitted it in some countries and denied it in others: and, even where it is per¬ 
mitted by law, it is subjected to different formalities and restrictions in almost 
every nation under heaven, (o) 

With us in England, this power of bequeathing is coeval with the first rudi¬ 
ments of the law: for we have no traces or memorials of any time when it did 
not exist. Mention is made of intestacy, in the old law before the conquest, 
as being merely accidental; and the distribution of the intestate’s estate, after 
payment of the lord’s heriot, is then directed to go according to the established 
law. €€ Sive quis incuria, sive morte repentina, fuerit intestatus mortuus , domi - 
fius tamen ?iullam reirum sucirum partem {prceter earn quce jure debetur hereoti 
nomine) sibi assumito. Veirum possess iones uxori y liber is, et cognations proxi- 
mis , pro suo cuique jure, distribuantur .” (/?) But we are not to imagine, that 
this power of bequeathing extended originally to all a man’s personal estate. 

Q-| On the contrary, Glanvil will inform us, (y) that by the common law, *as 
[ 492J 8 ^ 00( j re ig D G f Henry the Second, a man’s goods were to be 

divided into three equal parts: of which one went to his heirs or lineal descend¬ 
ants, another to his wife, and the third was at his own disposal: or, if he died 


(a) Puff. L, of N. b. 4, c. 10. < b) Ibid. b. 4, c. 11. 

(c) Barbeyr. Puff. 4. 10, 4. Godolpb. Orph. Leg. i, 1. (d) Gen. c. 15. 

(e) Taylor’s Elem. Civ. Law. 517. (/) See page 13. iff) Selden, de Rueo. Ebr.0^4. 

(h) Gen. c. 48. (t) Plutarch, in vita Solon. (fc)3Pott. Antiq. 1. 4, c. 15. (1) Inst. St Sw, 1. 

(m) Tacit, de mor. Germ. 21. (n) See page 18. (o) Sp. L. b. 27, c. 1 Vinnlus in lnflt, L 2, tit. 10. 

Cp) LL. Canut. c. 68. (fl) L.2, c. 6. 
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without a wife, he might then dispose of one moiety, and the other went to his 
children; and so e converso , if he had no children, the wife was entitled to one 
moiety, and he might bequeath the other; but, if he died without either wife 
or issue, the whole was at his own disposal, (r) The shares of the wife and 
children were called their reasonable parts; and the writ de rationabili parte 
botwrum was given to recover them. ( s ) 

This continued to be the law of the land at the time of magna charta , which 
provides that the king’s debts shall first of all be levied, and then the residue 
of the goods shall go to the executor to perform the will of the deceased; and, 
if nothing be owing to the crown, “ omnia catalla cedant defuncto; salvis 
ttxori ipsius et pueris mis ratio nab ilibus partibus mis.” (t) In the reign of 
King Edward the Third, this right of the wife and children was still held to 
be the universal or common law; (u) though frequently pleaded as the local 
custom of Berks, Devon, and other counties: (ic) and Sir Henry Finch lays it 
down expressly, (a) in the reign of Charles the First, to be the general law of 
the land. But this law is at present altered by imperceptible degrees, and the 
deceased may now, by will, bequeath the whole of his goods and chattels; 
though we cannot trace out when first this alteration began. Indeed Sir 
Edward Coke (y) is of opinion, that this never was *the general law, 
but only obtained, in particular places, by special custom: and to estab- *- J 
liah that doctrine, he relies on a passage in Bracton, which, in truth, when com¬ 
pared with the context, makes directly against his opinion. For Bracton (z) 
lays down the doctrine of the reasonable part to be the common law; but men¬ 
tions that as a particular exception, which Sir Edward Coke has hastily cited 
for the general rule. And Glanvil, magna charta , Fleta, the year-books, Fitz- 
herbert, and Finch, do all agree with Bracton, that this right to the pars 
rationabilis was by the common law: which also continues to this day to be the 
general law of our sister kingdom of Scotland.(a) To which we may add, that 
whatever may have been the custom of later years in many parts of the king¬ 
dom, or however it was introduced in derogation of the old common law, the 
ancient method continued in use in the province of York, the principality of 
Wales, and in the city of London, till very modern times: when in order to 
favor the power of bequeathing and to reduce the whole kingdom to the same 
standard, three statutes have been provided: the one 4 and 5 W. and M. c. 2, 
explained by 2 and 3 Ann. c. 5, for the province of York; another 7 and 8 Wm, 
III, c. 38, for Wales; and a third, 11 Geo. I, c. 18, for London, whereby it is 
enacted, that persons within those districts, and liable to those customs, may 
(if they think proper) dispose of all their personal estates by will; and the 
claims of the widow, children, and other relations, to the contrary, are totally 
barred. Thus is the old common law now utterly abolished throughout all the 
kingdom of England, and a man may devise the whole of his chattels as freely 
as he formerly could his third part or moiety. In disposing of which, he was 
bound by the custom of many places (as was stated in a former chapter) (b) to 
remember his lord and the church, by leaving them his two best chattels, which 
was the original of heriots and mortuaries; and afterwards he was left at his 
own liberty, to bequeath the remainder as he pleased. 

*In case a person made no disposition of such of his goods as were r+i Q 
testable, whether that were only part or the whole of them, he was, and L -* 
is, said to die intestate; and in such cases it is said, that by the old law the king 
was entitled to seize upon his goods, as the parens patrice , and general trustee 

(r) Bracton, 1. 2. c. 28. Flet. 1. 2 c. 57. (*) F. N. B. 122. (f) 9 Hen. Ed. c. 18. 

(u) A widow brought an action of detinue against her husband's executors, quod cum per consuetudinem 
tetiue regni Anglice kactenua uaitatam et approbatam uxorea debent etsolenza tempora, dkc .. habere auam 
rationabilem partem bonorum maritorum euorum: ita videlicet^ quod si nuiloa nabuerin 1 /i6ero* t tunc 
m edietatem ; et ai habuerint , tunc tertiam partem , <2c., and that her husband died worth 200,000 marks, 
without isaue had between them; and thercu] 
the pleadings, and the fact of the 
in the writ, seems to have been 
H. 17 Edw. HI, 9. 

(w) Rear. Brev. 142. Co. Litt. 170. (x) Law, 175. (y) 8 Inst. 88. (s) L 2, o. 26,12. 

(a) Dalrymp. of Feud. Property, 145. (5) Page 420. 

Vol. I.—78 617 
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of the kingdom, (c) This prerogative the king continued to exercise for some 
time by his own ministers of justice; and probably in the county court where 
matters of all kinds were determined; and it was granted as a franchise to 
many lords of manors, and others, who have to this day a prescriptive right to 
grant administration to their intestate tenants and suitors, in their own courts 
baron, and other courts, or to have their wills there proved, in case they made 
any disposition.(tf) Afterwards, the crown, in favour of the church, invested 
the prelates with this branch of the prerogative; which was done, saith Per¬ 
kins, (e) because it was intended by the law, that spiritual men are of better 
conscience than laymen, and that they had more knowledge what things would 
conduce to the benefit of the soul of the deceased. The goods, therefore, of 
intestates were given to the ordinary by the crown; and he might seize them, 
and keep them without wasting, and also might give, aliene, or sell them at his 
will, and dispose of the money in pios icsus: and, if he did otherwise, he broke 
the confidence which the law reposed in hira.(/) So that, properly, the whole 
interest and power which were granted to the ordinary, were only those of 
being the king’s almoner within his diocese; in trust to distribute the intestate’s 
goods in charity to the poor, or in such superstitious uses as the mistaken zeal 
of the times had denominated pious, (g) And, as he had thug the disposition 
of intestates’ effects, the probate of wills of course followed: for it was thought 
just and natural, that the will of the deceased should be proved to the satisfac¬ 
tion of the prelate, whose right of distributing his chattels for the good of his 
soul was effectually superseded thereby. 

T *4951 *The goods of the intestate being thus vested in the ordinary upon 
L J the most solemn and conscientious trust, the reverend prelates were, 
therefore, not accountable to any, but to God and themselves, for their conduct. 
(h) But even in Fleta’s time it was complained ( i ) “ quod ordinarily hujus - 
modi bona nomine ecclesice occupantis nullam vel saltern indebitam faciunt dis - 
tributionem .” And to what length of iniquity this abuse was carried, moat 
evidently appears from a gloss of Pope Innocent IV, {k) written about the 
year 1250; wherein he lays it down for established canon law, that “in Britan¬ 
nia tertia pars bonorum descendentium ab intestato in opus ecclesice et pauper - 
um dispensanda est .” Thus, the popish clergy took to themselves (£) (under 
the name of the church and poor) the whole residue of the deceased’s estate; 
after the partes rationabile$ y or two-thirds, of the wife and children were de¬ 
ducted; without paying even his lawful debts, or other charges thereon. For 
which reason it was enacted by the statute of Wcstm. 2, (m) that the ordinary 
shall be bound to pay the debts of the intestate so far as his goods will extend, 
in the same manner that executors were bound in case the deceased had left a 
will: a use more truly pious, than any requiem 9 or mass for his soul. This 
was the first check given to that exorbitant power, which the law had en¬ 
trusted with ordinaries. But, though they were now made liable to the cred¬ 
itors of the intestate for their just and lawful demands; yet the residuum y 
after payment of debts, remained still in their hands, to be applied to what¬ 
ever purposes the conscience of the ordinary should approve. The flagrant 
abuses of which power occasioned the legislature again to interpose, in order 
to prevent the ordinaries from keeping any longer the administration in their 
T* n own hands, or those of their immediate ^dependents: and therefore the 
L statute 31 Edw. Ill, c. 11, provides, that, in case of intestacy, the or¬ 

dinary shall depute the nearest and most lawful friends of the deceased to 
administer his goods; which administrators are put upon the same foot¬ 
ing, with regard to suits and to accounting, as executors appointed by 
will. This is the original of administrators, as they at present stand; who are 


Law, 178, 174. 
42. 


(o)9 Rep. 88. (d) Ibid. 87. (•) 5 486. (/) Finch, Law 171 

\h) Plowd. 277. (t) l. 2, c. 57, § 10. _ (fc) In Decretal, l. 5, t. 3, c. 

(1) The proportion 
the archdeaconry 
(Regist. honoris 
( 01 ) 18 Edw. I, c. 19. 
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ouly the officers of the ordinary, appointed by him in pursuance of this statute, 
which singles out the next and most lawful friend of the intestate; who is in¬ 
terpreted (;j) to be the next of blood that is under no legal disabilities. The 
statute ‘21 Hen. VIII, c. 5, enlarges a little more the power of the ecclesiastical 
judge; and permits him to grant administration either to the widow, or the 
next of kin, or to both of them, at his own discretion; and where two or more 
persous are in the same degree of kindred, gives the ordinary his election to 
accept whichever he pleases. 

Upon this footing stands the general law of administrations at this day. (1) 
I shall, in the farther progress of this chapter, mention a few more particulars, 
with regard to who may, and who may not, be administrator; and what he is 
bound to do when he has taken this charge upon him; what has been hitherto 
remarked only serving to show the original and gradual progress of testaments 
and administrations; in what manner the latter was first of all vested in the 
bishops by the royal indulgence; and how it was afterwards, by authority of 
parliament, taken from them in effect, by obliging them to commit all their 
power to particular persons nominated expressly by the law. 

I proceed now, secondly , to inquire who may, or may not, make a testament; 
or what persons are absolutely obliged by law to die intestate. And this law 
(o) is entirely prohibitory; for, regularly, every person hath full power and 
liberty to make a will, that is not under some special prohibition by law or 
custom; which prohibitions are principally upon three ^accounts; for 
want of sufficient discretion; for want of sufficient liberty and free L 
will; and on account of their criminal conduct. 

1. In the first species are to be reckoned infants, under the age of fourteen 
if males, and twelve if females; which is the rule of the civil law. (p) (2) 
For, though some of our common lawyers have held that an infant of any age 
(even four years old) might make a testament, (g) and others have denied that 
under eighteen he is capable, (r) yet, as the ecclesiastical court is the judge of 
every testator’s capacity, this case must be governed by the rules of the 
ecclesiastical law. So that no objection can be admitted to the will of an in¬ 
fant of fourteen, merely for want of age ; but if the testator was not of suffi¬ 
cient discretion, whether at the age of fourteen or four-and-twenty, that will 
overthrow his testament. Madmen, or otherwise non compotes , idiots or na¬ 
tural fools, persons grown childish by reason of old age or distemper, such as 
have their senses besotted with drunkenness; (3) all these are incapable, by 

(n) 9 Rep. 89. 

(o) Godolph. Orph. Leg. p. 1, c. 7. (p) Godolph. p. 1, a 8. Wentw. 212. 2 Vern. 104, 469. Glib. 

Rep. 74. ( 5 ) Perkins, $ 603. (r) Oo. Lltt. 89. 


(1) The probate act of 1857, 20 and 21 Vic., c. 77, abolished the jurisdiction of the 
ecclesiastical courts to grant probate of wills and letters of administration, and established 
a new court, called the court of probate, to exercise this authority. The new court, how¬ 
ever, is not to entertain suits for legacies, or for distribution; this being left to the court of 
chancery. 

(2) By the wills act 1 Vic., c. 26, no will Is valid made by any person under the age of 
twenty-one years. 

In several of the United States wills may be made at an earlier age, and in some a dis¬ 
tinction is made between wills of real and personal estate. The subject is regulated by 
statutes in all the states. 

(3) Upon the subject of mental competency in general, the reader will consult the treatises 
•n medical jurisprudence, wills and contracts. 

Old age of itself, even though combined with disease, is no disqualification to execute a 
will where the person retains sufficient memory and understanding to have a general knowl¬ 
edge of his property, and of the persons who are or should be the objects of his bounty. It 
is not essential that the mind should be wholly unimpaired, and capable of enlarged business 
transactions and contracts; justice requires only that there should be a strength of mind 
equal to the purpose to which it is to be applied. The power to dispose of his property is 
frequently the chief protection which one in extreme old age possesses against abuse and 
•utrage; and the testamentary dispositions of this class of persons ought to be treated with 
great tenderness and liberality. See Harrison v. Rowan, 3 Wash., 580; Hathorn v. King, 
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reason of mental disability, to make any will so long as such disability lasts. 
To this class also may be referred such persons as are born deaf, blind, and 
dumb; who, as they have always wanted the common inlets of understanding, 
are incapable of having animum testandi ' and their testaments are therefore 
void. (4) 

2. Such persons as are intestable for want of liberty or freedom of will, are, 
by the civil law, of various kinds; as prisoners, captives, and the like. ( s j 
But the law of England does not make such persons absolutely intestable; but 
only leaves it to the discretion of the court to judge, upon the consideration 
of their particular circumstances of duress, whether or no such persons could 
be supposed to have liberum animum testandi . And, with regard to feme- 
coverts, our law differs still more materially from the civil.° Among the 
Romans there was no distinction; a married woman was as capable of be- 

|"*498l q ueatbin S as a f eme ” s °l e ’ (0 But with us a *married woman is not 
L J only utterly incapable of devising lands , being excepted out of the 
statute of wills, 34 and 35 Hen. VIII, c. 5, but also she is incapable of making 
a testament of chattels , without the license of her husband. For all her per¬ 
sonal chattels are absolutely his; and he may dispose of her chattels real, or 
shall have them to himself if he survives her: it would be therefore extremely 
inconsistent, to give her a power of defeating that provision of the law, by 
bequeathing those chattels to another, (w) Yet by her husband’s license she 
may make a testament; (u) and the husband, upon marriage, frequently cove¬ 
nants with her friends to allow her that license; but such license is more 
properly his assent; for, unless it be given to the particular will in question 
it will not be a complete testament, even though the husband beforehand hath 
given her permission to make a will, (to) Yet it shall be sufficient to repel the 
husband from his general right of administering his wife’s effects; and admin¬ 
istration shall be granted to her appointee, with such testamentary paper 
annexed, (z) So that, in reality, the woman makes no will at all, but only 
something like a will; (y) operating in the nature of an appointment, the exe¬ 
cution of which the husband, by his bond, agreement, or covenant, is bound 
to allow. A distinction similar to which we meet with in the civil law. For 
though a son who was in potestate parentis could not by any means make a 
formal and legal testament, even though his father permitted it, (z) yet he 
might, with the like permission of his father, make what was called a donatio 
mortis causa, (a) The queen consort is an exception to this general rule, for 
she may dispose of her chattels by will, without the consent of her lord: (S) 
and any feme-covert may make her will of goods, which are in her possession 
in a,uter droit y as executrix or administratix; for these can never be the prop¬ 
erty of the husband: (c) and, if she has any pin money or separate mainten- 


(») Godolph. p. 1, o. 9. ( t) Ff. 3l t 1,77. (u) 4 Rep. 51. 

(v) Dr. & St. a. 1, c. 7. (to) Bro. Abr. tit. Devise, 34. Stra. 891. 

( x) The King v, Bettesworth, T. 13 Geo. II, B. R. (y) Cro. Car. 876. 1 Mod. 211, 

(t) Ff. 28,1, 6. (a) Ff. 89, 6,25. (6) Co. Lltt. 133. (c) Godolph. 1,10. 


8 Mass., 871; S. C., 6 Am. Dec., 106; Watson v. Watson, 2 B. Monr., 74; Dornick v. Reich- 
enback, 10 S. and R., 84; McDaniels' Will, 2 J. J. Marsh., 331; Delafleld v. Parish, 25 N. 
Y., 9; Tomkins v. Tomkins, 1 Bailey Law, 92; S. C. ( 19 Am. Dec., 656. 

The fact that one is under the influence of intoxicating liquor at the time of making a will 
will not avoid it, unless where the intoxication has proceeded to the extent of depriving 
him of intelligent consciousness of what he is doing. Starrett v. Douglass, 2 Yeates, 46; 
Temple v. Temple, 1 Hen. and Munf., 476; Harper's Will, 4 Bibb, 244; Peck v. Carey, 27 
N. Y., 9. But either extreme old age or any degree of drunkenness is always an important 
circumstance to be taken into consideration in connection with any circumstances tending 
to show that fraud has been practiced or undue influence exerted in procuring the will. 
See Jarman on Wills, by Bigelow, 84 note. . 

(4) This notion is now exploded. See Reynolds v. Reynolds, 1 Speers, 253; Weir v. Fitz¬ 
gerald, 2 Bradf., Sur. R. 42 ; Redf. on Wills, 53-58; 1 Jarm. on Wills, by Bigelow, 34, 
note. 
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ance, it is said she may dispose of her savings thereout *by testament r* 4 oai 
without the control of her husband, (d) But, if a feme-sole makes her *■ J 
will, and afterwards marries, such subsequent marriago is esteemed a revoca¬ 
tion in law, and entirely vacates the will. ( e ) (5) 

3. Persons incapable of making testaments, on account of their criminal 
conduct, are, in the first place, all traitors and felons, from the time of con- 
victiou; for then their goods and chattels are no longer at their own disposal 
but forfeited to the king. Neither can a felo dese make a will of goods and 
chattels, for they are forfeited by the act and manner of his death; but he 
may make a devise of his lands, for they are not subjected to any forfeiture. 
(/) ( 6 ) Outlaws also, though it be but for debt, are incapable of making a will, 
so long as the outlawry subsists, for their goods and chattels are forfeited 
during that time. (< 7 ) As for persons guilty of other crimes, short of felony, 
who are by the civil law precluded from making testaments, (as usurers, libel- 
ers, and others of a worse stamp), by the common law their testaments may 
be good. (h) And in general the rule is, and has been so, at least ever since 
Glanvil’s time, (i) quod libera sit cujascunque ultima voluntas . 

Let us next, thirdly , consider what this last will and testament is, which 
almost every one is thus at liberty to make; or, what are the nature and inci¬ 
dents of a testament. Testaments, both Justinian ( j ) and Sir Edward Coke 
(k) agree to be so called, because they are testatio mentis: an etymon which 
seems to savour too much of the conceit; it being plainly a substantive derived 
from the verb testari , in like manner as juramentum incrementum , and others, 
from other verbs. The definition of the old Roman lawyers is much better 
than their etymology; “ voluntatis nostros justa sententia de eo , quod quispost 
mortem suam fieri velit(l) which may be thus rendered into English, “the 
legal declaration of a man’s intentions, *which he wills to be performed r * 
after his death.” It is called sententia , to denote the circumspection L 500 J 
and prudence with which it is supposed to be made; it is voluntatis nostros 
sententia because its efficacy depends on its declaring the testator’s intention, 
whence in England it is emphatically styled his will: it is justa sententia ; that 
is, drawn, attested, and published, with all due solemnities and forms of law; 
it is de eo quod quis post mortem suam fieri velit , because a testament is of no 
force till after the death of the testator. 

These testaments are divided into two sorts: written and verbal or nuncupa¬ 
tive; of which the former is committed to writing, the latter depends merely 
upon oral evidence, being declared by the testator in extremis before a suffi¬ 
cient number of witnesses, and afterwards reduced to writing. A codicil, 
codicillus , a little book or writing, is a supplement to a will, or an addition 
made by the testator and annexed to, and to be taken as part of, a testament; 
being for its explanation, or alteration, or to make some addition to, or else 
some subtraction from, the former dispositions of the testator, (m) This may 
also be either written or nuncupative. ~ 

But, as nuncupative wills and codicils (which were formerly more in use 
than at present, when the art of writing is become more universal) are liable 
to great impositions, and may occasion many perjuries, the statute of frauds, 
29 Car. II, c. 3, hath laid them under many restrictions; except when made 
by mariners at sea, and soldiers in actual service. As to all other persons, it 
enacts: 1. That no written will shall be revoked or altered by a subsequent 

(<f) Free. Chan. 44. («) 4 Bop. flO. 2 P. Wins. 624. (/) Plowd. 261, 

(o) Fitz. Abr. tit. Descent, 16. ( h ) Godolph. p. 1, c. 12. (t) l. 7, c. 6. (J) Inst 2 10. 

(*) 1 Inst. Ill, 822. (0 Ff. 28,1, 1. (m) Godolph. p. 1, c. 1, f a. * 


(5) The tendency is very strong in the United States to remove all the disabilities which 
coverture imposes to the disposition of property, whether by will or otherwise, and in some 
of the states this is already done. 

(6) Lands were never forfeited without an attainder by due course of law, and now at¬ 
tainder! do not extend to the corruption of blood. 
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nuncupative one, except the same be in the lifetime of the testator reduced to 
writing, and read over to him, and approved; and unless the same be proved 
to have been so done by the oaths of three witnesses at the least: who, by 
statute 4 and 5 Ann. c. 16, must be such as are admissible upon trials at com¬ 
mon law. 2. That no nuncupative will shall in anywise be good, where the 
estate bequeathed exceeds 30£, unless proved by three such witnesses, present 
at the making thereof (the Roman law requiring seven), (?i) and unless they 
r * 5 oi-| or some of them were specially required to bear ^witness thereto by 
L J the testator himself; and unless it was made in his last sickness, in his 
own habitation or dwelling-house, or where he had been previously resident 
ten days at the least, except he be surprised with sickness on a journey, or 
from home, and dies without returning to his dwelling. 3. That no nuncupa¬ 
tive will shall be proved by the witnesses after six months from the making, 
unless it were put in writing within six days. Nor shall it be proved till 
fourteen days after the death of the testator, nor till process hath first issued 
to call in the widow, or next of kin, to contest it, if they think proper. Thus 
hath the legislature provided against any frauds in setting up nuncupative 
wills, by 60 numerous a train of requisites, that the thing itself has fallen into 
disuse; (7) and is hardly ever heard of, but in the only instance where favor 
ought to be shown to it, when the testator is surprised by sudden and violent 
sickness. The testamentary words must be spoken with an intent to bequeath, 
not any loose, idle discourse in his illness; for he must require the by-standers 
to bear witness of such his intention: the will must be made at home, or among 
his family or friends, unless by unavoidable accident; to prevent impositions 
from strangers: it must be in his last sickness; for, if he recovers he may alter 
his dispositions, and has time to make a written will: it must not be proved at 
too long a distance from the testator’s death, lest the words should escape the 
memory of the witnesses; nor yet too hastily and without notice, lest the 
family of the testator should be put to inconvenience, or surprised. 

As to written wills, they need not any witness of their publication. I speak 
not here of devises of lands, which are quite of a different nature; being con¬ 
veyances by statute, unknown to the feudal or common law, and not under 
the same jurisdiction as personal testaments. But a testament of chattels 
written in the testator’s own hand, though it has neither his name nor seal to 
it, nor witnesses present at its publication, is good; provided sufficient proof 
r*/ 502 l can that is hi® handwriting, (o) And though * written in 

L J another man’s hand, and never signed by the testator, yet, if proved to 
be according to his instructions and approved by him, it hath been held a good 
testament of the personal estate. ( p ) Yet it is the safer and more prudent 
way, and leaves less in the breast of the ecclesiastical judge, if it be signed or 
sealed by the testator, and published in the presence of witnesses: which last 
was always required in the time of Bracton; ( q ) or, rather, he in this respect 
has implicitly copied the rule of the civil law. (8) 

No testament is of any effect till after the death of the testator. “ Nam 
omne testamentum morte consummatum est: et voluntas testator is est ambula¬ 
tor ia usque ad mortem ”(r) And therefore, if there be many testaments, the 

l 


«) Inst. 2, 10. 14. 
r) Co. Litfc. 112. 


(o) Godolph. p. 1, C. 21. Gilb. Rep. 260. (p) Comyns, 462. 408. 454. (q) L. 2 o. 26. 


(7) The power to make a nuncupative will is very much restricted in the United States, 
being confined generally to soldiers in service and sailors upon a voyage, who are allowed 
to dispose of personal estate in this manner, but usually to the extent of a few hundred 
dollars only. As to the hazards attending the authority to make such wills, see Prince v. 
Hazleton, 20 Johns., 502. In England now, the right to make a nuncupative will is re¬ 
stricted to soldiers and mariners. See statute 1 Vic., c. 26, §9 and 12. 

(8) Witnesses are generally required to all wills in the United States, though the number 
varies; in some three being requisite, and in others two only. And the wills act of 1 Vic., 
c. 26, requires wills of either real or personal estate to be attested and subscribed by two 
or more witnesses. 
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hist overthrows all the former:( j?) (9) but the republication of a former will 
revokes one of a later date, and establishes the first again. (£) 

Hence it follows, that testaments may be avoided three ways: 1. If made 
by a person labouring under any of the incapacities before mentioned: 2. By 
making another testament of a later date: and, 3. By cancelling or revoking 
it. For, though I make a last will and testament irrevocable in the strongest 
words, yet I am at liberty to revoke it: because my own act or words cannot 
alter the disposition of law, so as to make that irrevocable which is in its own 
nature revocable.(w) For this, saith Lord Bacon,(w) would be for a man to 
deprive himself of that, which of all other things is most incident to human 
condition; and that is, alteration or repentance. It hath also been held, that, 
without an express revocation, if a man, who hath made his will, afterwards 
marries and hath a child, this is a presumptive or implied revocation of his 
former will, which he made in a state of celibacy.(cc)(10) The Romans were 
also wont to set aside testaments a9 being inofficiosa y deficient in natural duty, 
if they disinherited or totally passed by (without assigning a true and r * 60 3 1 
*9ufticient reason) (y) any of the children of the testator. (z) But, if J 

the child had any legacy, though ever so small, it was a proof that the testator 
had not lost his memory or his reason, which otherwise the law presumed; but 
was then supposed to have acted thus for some substantial cause; and in such 
case no querela inofficiosi testamenti was allowed. Hence probably hath arisen 
that groundless vulgar error, of the necessity of leaving the heir a shilling, 
or some other express legacy, in order to disinherit him effectually: whereas the 
law of England makes no such constrained suppositions of forgetfulness or 
insanity; and therefore, though the heir or next of kin be totally omitted, it 
admits no querela inofficiosi , to set aside such a testament.(11) 

We are next to consider, fourthly y what is an executor, and what an admin¬ 
istrator; and hoW they are both to be appointed. 

An executor is he to whom another man commits by will the execution of 
that his last will and testament. And all persons are capable of being execu¬ 
tors, that are capable of making wills, and many others besides; as feme-coverts 
(12) and infants; nay, even infants unborn, or in ventre sa mere y may be made 
executors.(a) But no infant can act as such till the age of seventeen years; 
till which time administration must be granted to some other, durante minore 
cetate.(b) (13) In like manner as it may be granted durante absentia , or pendente 
lite ; when the executor is out of the realm,(c) or when a suit is commenced 
in the ecclesiastical court touching the validity of the will.(c?) This appoint¬ 
ment of an executor is essential to the making of awill:(e) and it may be per¬ 
formed either by express words, or such as strongly imply the same. (14) 

(«) Litt. $ 168. Perk. 478. (f) Perk. 479. (u) 8 Hep. 82. (w) Elem. cl 19. 

Or) Lord Raym. 441. 1 P. Wms. 201 ( y ) See book L ch. 18. (*) Inst. 2,18, L 

(a) West Symb., p. 1, $ 685. (f>) Went. Off. Ex., c. 1& (c) 1 Lutw., 842. 

(tf) 2 P. Wms., 589, 590. (e) Went., c. 1. PlowdL, 281. 


(9) That is, so far as they are inconsistent; but two or many may stand together in so far 
as they do not conflict; ana may all be probated. 

(10) Now by the wills act of 1 Vic., c. 26, § 18, every will'made since 1837, by man or 
woman, is revoked by his or her marriage, excepting only certain wills executed under a 
power of appointment. 

(11) The fact, however, that those who would naturally be expected to be the object of 
one’s bounty are not provided for by his will is always an important circumstance when 
fraud, undue influence or want of mental capacity is alleged. SeeBrogdenv. Brown, 2 
Add., 441; Dew v. Clerk, 3 Add., 207;Lee v. Lee, 4 McCord.,183; S. C., 17 Am. Dec., 722; 
Clark v. Fisber, 1 Paige, 171; S. C., 19 Am. Dec., 402. 

(12) But a feme covert can only act as executor with consent of her husband. See Bar¬ 
ber v. Bush, 7 Mass., 610; Palmer v. Oakley, 2 Doug., Mich., 433; Edmundson v. Roberts, 
1 How. Miss., 322. 

(13) But no such grant is nece99ary where there are two executors, one of whom li of 
full age. See Foxwist v. Tremain, 1 Mod., 47. 

(14) See Pickering ▼. Towers. Ambl., 364. 
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But if the teetator mates an incomplete will, without naming any executors, oi* 
if he names incapable persons, or if the executors named refuse to act: in any 
[*504 ] tbese cases the ordinary must *grant administration cum testamento 
annexo {f) to some other person; and then the duty of the administra¬ 
tor, as also when he is constituted only durante minore cetate y &c., of another, 
is very little different from that of an executor. And this was law so early as 
the reign of Henry II; when Glanvil (< 7 ) informs us, that “ testamenti execu- 
tores esse debent ii, quos testator ad hoc elegerit y et quibus curam ipse commiserit; 
si vero testator nullos ad hoc nominaverit y possunt propinqui et consanguinei 
ipsius defuncti ad id faciendum se ingerere 

But if the deceased died wholly intestate, without making either will or 
executors, then general letters of administration must be granted by the ordi¬ 
nary to such administrator as the statutes of Edward the Third and Henry the 
Eighth, before mentioned, direct. In consequence of which we may observe: 
1 . That the ordinary is compellable to grant administration of the goods and 
chattels of the wife, to the husband, or his representatives: ( 4 ) and of the hus¬ 
band’s effects, to the widow, or next of kin; but he may grant it to either, or both, 
at his discretion, (i) 2 . That, among the kindred, those are to be preferred 

that are the nearest in degree to the intestate; but, of persons in equal degree, 
the ordinary may take which he pleases.(4) 3 . That this nearness or propin¬ 
quity of degree shall be reckoned according to the computation of the civil¬ 
ians ; (l) and not of the canonists, which the law of England adopts in the 
descent of real estates : (m) because in the civil computation, the intestate 
himself is the terminus y a quo the several degrees are numbered ; and not the 
common ancestor, according to the rule of the canonists. And, therefore, in 
the first place the children, or (on failure of children) the parents of the 
deceased, are entitled to the administration; both which are indeed in the first 


r**50*sl de g ree ; bu1 
L J Then follow 



the females of each 

T — ^ ;/ y * " ' 

admitted to the administration as well as the whole ; for they are of the 
kindred of the intestate, and only excluded from inheritances of land upon 
feudal reasons. Therefore, the brother of the half blood shall exclude the 
uncle of the whole blood : ($) and the ordinary may grant administration to 
the sister of the half, or the brother of the whole blood, at his own discretion. 
(t) 5. If none of the kindred will take out administration, a creditor may, by 

custom, do it. ( u ) 6 . If the executor refuses, or dies intestate, the adminis¬ 

tration may be granted to the residuary legatee, in exclusion of the next of 
kin. (w) 7. And, lastly, the ordinary may, in defect of all these, commit ad¬ 

ministration, (as he might have done (a;) before the statute of Edward III,) 
to such discreet person as he approves of; or may grant him letters ad colli - 
gendum bona defuncti y which neither makes him executor nor administrator ; 
his only business being to keep the goods in his safe custody, (g) and to do other 
acts for the benefit of such as are entitled to the property of the deceased. (z) 
If a bastard, who has no kindred, being nullius filius y or any one else that has 
no kindred, dies intestate, and without wife or child, it hath formerly been 
held (a) that the ordinary might seize his goods and dispose of them in pious 


(/) 1 RoL Abr. 907. Comb., 2D. ^ . _. . „ _ MO-> 

(g) l. 7, c. 6. (ft) Cro. Car., 100. Stat. 29 Car. JL, c. 8. 1 P. Wins., 881. (0 Salk., 80. Stra., 58* 

(k) See page 496. (j!) Prec. Chanc., 698. (to) See pages 203, 207, 224. 

(?i) Godolph, p. 2, c. 34, § 1. 2 Vem., 125. - ^ 

(o) In Germany there was a long dispute whether a man’s children should inherit his effects during tbs 

life of their grandfather ; which depends (as we shall see hereafter) on the same principles as the grant* 
log of administrations. At last it was agreed at the diet of Arensberg, about the middle of the tenth 
century, that the point should be decided by combat. Accordingly, an eaual number of champions being 
chosen on both sides, those of the children obtained the victory, and so the law was established in their 
favour, that the issue of a person deceased shall be entitled to his goods and chattels in preference to hlx 
parents. (Mod. Un. Hist., xxix 28.) , v . ^ 

( p) Harris in Nov., 118, c. 2. ( q ) Prec. Chan., 627. 1 P. Wins,, 41. (r) A.tk., 466. 

(?) 1 Ventr. 425. (f) Aleyn. 86. Styl. 74. (u) Salk. 83. (w) 1Sid. 281. 1 Ventr. *12. 

(®) Plowd. 278. iy) Wentw. ch. 14. (i) 9 Inst. 898. (a) Salk. 87. 
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i isux Bat the usual course now is for some one to procure letters r , 
•patent, or other authority from the king : and then the ordinary of *- J 
course grants administration to such appointee of the crown. (A) 

The interest vested in the executor by the will -of the deceased may be con¬ 
tinued and kept alive by the will of the same executor : (15) so that the 
executor of A's executor is to all intents and purposes the executor and repre¬ 
sentative of A himself ; (c) but the executor of A’s administrator, or the ad¬ 
ministrator of A’s executor, is not the representative of A. (d) For the power 
of an executor is founded upon the special confidence and actual appointment 
of the deceased; and such executor is therefore allowed to transmit that power 
to another, in whom he has equal confidence; but the administrator of A is 
merely the officer of the ordinary, prescribed to him by act of parliament, in 
whom the deceased has reposed no trust at all: and therefore, on the death of 
that officer, it results back to the ordinary to appoint another. And, with 
regard to the administrator of A’s executor, he has clearly no privity or rela¬ 
tion to A; being only commissioned to administer the effects of the intestate 
executor, and not of the original testator. Wherefore, in both these cases, and 
whenever the course of representation from executor to executor is interrupted 
by any one administration, it is necessary for the ordinary to commit adminis¬ 
tration afresh of the goods of the deceased not administered by the former 
executor or administrator. And this administrator de bonis non is the only 
legal representative of the deceased in matters of personal property, (e) But 
he may, as well as an original administrator, have only a limited or special 
administration committed to his care, viz. : of certain specific effects, such as a 
term of years, and the like ; the rest being committed to others. {/) 

•Having thus shown what is, and who may be, an executor or admin- r 
istrator, I proceed now, fifthly and lastly, to inquire into some few of * 

the principal points of their office and duty. These in general are very much 
the same in both executors and administrators; excepting, first, that the 
executor is bound to perform a will, which an administrator is not, unless where 
a testament is annexed to his administration, and then he differs still from an 
executor; and, secondly, that an executor may do many acts before be proves 
the will, (^) but an administrator may do nothing (16) till letters of adminis¬ 
tration are issued; for the former derives his power from the will and not 
from the probate, (h) the latter owes his entirely to the appointment of 
the ordinary. If a stranger takes upon him to act as executor, without any 
just authority (as by intermeddling with the goods of the deceased, (i) and 
many other transactions), (/fc) he is called-in law an executor of his own wrong 
{de son tort), and is liable to all the trouble of an executorship, without any 
of the profits or advantages: but merely doing acts of necessity or humanity, 
as locking up the goods, or burying the corpse of the deceased, will not amount 
\o such an intermeddling as will charge a man as executor of his own wrong. 
(/) Such a one cannot bring an action himself in right of the deceased, (m) 
but actions may be brought against him. And in all actions by creditors 


p) a p. Wma. 88. (e) Stat. 25 Edw. HI, sfc. 5, c. 5. 1 Loon. 275. 

(d) Bro. Abr. tit. Administrator , 7. (e) Styl. 225. 

/) 1 Roll. Abr. 908. Oodolph. p. 2 t c. 80. balk. 86 . (g ) Wentw. ch. 8. 

h) Comyng, 161. (i) 6 Rep. 33, 84. (k) Wentw. ch. 14. Stat. 48 Eliz. ©. 6. 

m) Bro. Abr. t. Administrator, 8. 


(1) Dyer, 166. 


(15) Thi9 it is apprehended, is not generally true in the United States, but, on the other 
hand, on the death of an executor, administration de bonis non with the will annexed must 
be granted. 

(19) See Humphreys v. Humphreys, 3 P. Wins., 349; Seabrook v. Williams, 3 McCord, 
871; Dawes v. Boylston, 9 Mass., 337; S. C., 6 Am. Dec., 72; Shirley v. Healds, 34 N. H., 
407; Rand v. Hubbard, 4 Met., 252. The title of an administrator, however, so far as may 
be necessary to prevent injustice and protect the interest of the estate, will relate back to 
the death of the intestate. See Foster v. Bates, 12 M. and W., 328; Welchman v. Sturgis, 
13 Q. B., 552. The practical difference between the two cases Is not therefore very im¬ 
portant. 

Vol. I.—79 
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against such an officious intruder, ho shall be named an executor, generally (n) 
for the most obvious conclusion which strangers can form from his conductV 
that he hath a will of the deceased, wherein he is named executor, but hath 
not yet taken probate thereof, (o) He is chargeable with the'debts of 
the deceased, so far as assets come to his hands; ( p ) and, as against cred¬ 
itors in general, shall be allowed all payments made to any other’creditor in 

r* 508 l the same or a ? u P erior degree, (q) *himself only excepted, (r) And 
L J though, as against the right executor or administrator, he cannot plead 
such payment, yet it shall be allowed him in mitigation of damages; ( 5 ) unless, 
perhaps, upon a deficiency of assets, whereby the rightful executor may be 
prevented from satisfying his own debt, (/) (17) But let us now see what are 
the power and duty of a rightful executor or administrator. 

1 . He must bury the deceased in a manner suitable to the estate which he 
leaves behind him. Necessary funeral expenses are allowed, previous to all 
other debts and charges; but if the executor or administrator be extravagant, it 
is a species of devastation or waste of the substance of the deceased, and shall 
only be prejudicial to himself, and not to the creditors and legatees of the 
deceased, (w) 

2 . The executor, or the administrator durante minore cetate , or durante absen¬ 
tia, or cum testamento annexo , must prove the will of the deceased: which is 
done either in common form , which is only upon his own oath before the ordi¬ 
nary, or his surrogate; or per testes y in more solemn form of law, in case the 
validity of the will be disputed, (tc) When the will is so proved, the original 
must be deposited in the registry of the ordinary; and a copy thereof in parch¬ 
ment is made out under the seal of the ordinary, and delivered to the executor 
or administrator, together with a certificate of its having been proved before 
him: all which together is usually styled the probate . In defect of any will, 
the person entitled to be administrator must also, at this period, take out 
letters of administration under the seal of the ordinary; whereby an execu¬ 
torial power to collect and administer, that is, dispose of the goods of the 
deceased, is vested in him: and he must, by statute 22 and 23 Car. II, o. 10, 
enter into a bond with sureties, faithfully to execute his trust. If all the 
goods of the deceased lie within the same jurisdiction, a probate before the 
r * Ql *ordinary, or an administration, granted by him, are the only proper 
*■ J ones: but if the deceased had bona notabilia , or chattels to the value 
of a hundred shillings , in two distinct dioceses or jurisdictions, then the will 
must be proved, or administration taken out before the metropolitan of the 
province, by way of special prerogative: (x) whence the courts where the valid¬ 
ity of such wills is tried, and the offices where they are registered, are called 
the prerogative courts, and the prerogative offices, of the provinces of Canter¬ 
bury and York. Lyndewode, who flourished in the beginning of the fifteenth 
century, and was official to Archbishop Chichele, interprets these hundred 
shillings to signify solidos legates; of which he tells us, seventy-two amounted 
to a pound of gold, which in his time was valued at fifty nobles, or 18/. 135. 4 d. 
He therefore computes (y) that the hundred shillings, which constituted bona 
notabilia , were then equal in current money to 23/. 35. 1-4 d. This will account 
for what is said in our ancient books, that bona notabilia in the diocese of 
London, (; z ) and indeed everywhere else, (a) were of the value of ten pounds 
by composition: for if we pursue the calculations of Lyndewode to their full 
extent, and consider that a pound of gold is now almost equal in value to an 

(n) B Rep. 81. (o) 12 Mod. 471. (p) Dyer, 166. 

(q) 1 Chan. Cas. 33. (r) 6 Rep. 30. Moor, 527. (*> 12 Mod 

{u} Salk. 196. Godolph. p. 2, c. 26, § 2. (u>) Godolph. p, 1, c. 20 r 

{p) Provinc. I. 8, t. 13, c. item v. centum, dtcstatutum v. laicis . 

(a) Plowd. 281. 


441,471. (f) Wentw. ch. 14. 

i 4. (x) 4 Inst. 335. 

x) 4 Inst. 835. Godolph. p. 2,*o. 22. 


(17) In the United States the law respecting executors ds son tort la practically obsolete 
See Redf. on Wills. 13, note. 
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hundred and fifty nobles, we shall extend the present amount of bona notabilia 
to nearly 70/. But the makers of the canons of 1603, understood this ancient 
rule to be meant of the shillings current in the reign of James I, and have, 
therefore, directed (A) that^ve pounds shall, for the future, be the standard of 
bona notabilia , so as to make the probate fall within the archiepiscopal pre¬ 
rogative. Which prerogative (properly understood) is grounded upon this 
reasonable foundation: that, as the bishops were themselves originally the 
administrators to all intestates in their own diocese, and as the present admin¬ 
istrators are, in effect, no other than their officers or substitutes, it was impos¬ 
sible for the bishops, or those who acted under them, to collect any goods of 
the deceased, other than such as lay within their *own dioceses, r*c 10 -| 
beyond which their episcopal authority extends not. But it would *■ -* 

be extremely troublesome, if as many administrations were to be granted, as 
there are dioceses within which the deceased had bona notabilia ; besides the 
uncertainty which creditors and legatees would be at, in case different admin¬ 
istrators were appointed, to ascertain the fund out of which their demands are 
to be paid. A prerogative is, therefore, very prudently vested in the metro¬ 
politan of each province, to make in such cases one administration serve for all. 
This accounts very satisfactorily for the reason of taking out administration 
to intestates that have large and diffusive property, in the prerogative court: 
and the probate of wills naturally follows, as was before observed, the power 
of granting administrations; in order to satisfy the ordinary that the deceased 
has in a legal manner, by appointing his own executor, excluded him and his 
officers from the privilege of administering the effects. 

3. The executor or administrator is to make an inventory (c) of all the goods 
and chattels, whether in possession or action, of the deceased; which he is to 
deliver in to the ordinary upon oath, if thereunto lawfully required. 

4. He is to collect all the goods and chattels so inventoried; and to that end 

he has very large powers and interests conferred on him by law; being the 
representative of the deceased, ( d ) and having the same property in his goods 
as the principal had when living, and the same remedies to recover them. 
And if there be two or more executors, a sale or release by one of them shall 
be good against all the rest; (e) but in case of administrators it is other- 
wise. (/) (18) Whatever is so recovered, that is of a salable nature and may 
be converted into ready money, is called assets in the hands of the executor or 
administrator; (^) that is sufficient or enough (from the French assez) to make 
him chargeable to a creditor or legatee, so far as such goods and chattels 
extend. *Whatever assets so come to his hands he may convert into r #/5111 
ready money, to answer the demands that may be made upon him: J 

which is the next thing to be considered: for, 

5. The executor or administrator must pay the debts of the deceased. In 
payment of debts he must observe the rules of priority; otherwise, on 
deficiency of assets, if he pays those of a lower degree first, he must answer 
those of a higher out of his own estate. And, first, he may pay all funeral 
charges, and the expense of proving the will, and the like. Secondly, debts 
due to the king on record or specialty. (A) Thirdly, such debts as are by par¬ 
ticular statutes to be preferred to all others: as the forfeitures for not burying 
in woolen, (i) money upon poor rates, (A) for letters to the post-office, (l) and 
some others. Fourthly, debts of record; as judgments, (docketed according 
to the statute 4 and 6 W. and M., c. 20), statutes and recognizances, (mj 
Fifthly, debts due on special contracts ; as for rent (for which the lessor has 

(b) Can. 02. (e) Stat. 21 Hen. Vm, c. 5. (d) Co. Litt. 209. 

to) See pa^e 244. (A) 1 And. 129. _ (0 Stat. So Car. II, c. 8, 


Stat. 0 Ann, c. 10. 


(m) 4 Rep. 60. Cro. Car. 868. 


(«) Dyer, 28. (/) 1 Atk. 4601 

(A) Stat. 17 Oeo. U, c. 88. 


(18) No such distinction is any longer recognized, but each administrator possesses the 
power of all. See 2 Redf. on Wills, 206. 
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often a better remedy in his own hands by distraining), or upon bonds, 
covenants, and the like, under seal, (a) Lastly, debts on simple contracts, 
viz.: upon notes unsealed and verbal promises. (19) Among these simple con¬ 
tracts, servants’ wages are by some (o) with reason preferred to any other: 
and so stood the ancient law, according to Bracton (p) and Fleta, (q) who 
reckon among the first debts to be paid, servitia servientium et stipendia fam- 
ulorum. Among debts of equal degree, the executor or administrator is 
allowed to pay himself first, by retaining in his hands so much as his debt 
amounts to.(r) But an executor of his own wrong is not allowed to retain: 
for that would tend to encourage creditors to strive who should first take pos¬ 
session of the goods of the deceased; and would besides be taking advantage 
[-* 512 ] pf his °"' n wrong, which is contrary to the rule of law.(s) If a *cred- 
L ■* itor constitutes his debtor his executor, this is a release or discharge of 
the debt, whether the executor acts or not; (£) provided there be assets suffi¬ 
cient to pay the testator’s debts; for though this discharge of the debt shall 
take place of all legacies, yet it were unfair to defraud the testator’s creditors 
of their just debts by a release which is absolutely voluntary.^/) Also, (20) if 
no suit is commenced against him, the executor may pay any one creditor in 
equal degree his whole debt, though he has nothing left for the rest: for, with¬ 
out a suit commenced, the executor has no legal notice of the debt.(w) 

6. When the debts are all discharged, the legacies claim the next regard; 
which are to be paid by the executor so far as his assets will extend; but he may 
not give himself the preference herein, as in the case of debts, (s) 

A legacy is a bequest, or gift, of goods and chattels by testament: and the 
person to whom it was given is styled the legatee: which every person is capa¬ 
ble of being, unless particularly disabled by the common law or statutes, as 
traitors, papists, (21) and some others. This bequest transfers an inchoate 
property to the legatee; but the legacy is not perfect without the assent of the 
executor: for if I have a general ox pecuniary legacy of 100/., or a specific one 
of a piece of plate, I cannot in either case take it without the consent of the 
executor. (y) For in him all the chattels are vested; and it is his business first 
of all to see whether there is a sufficient fund left to pay the debts of the testa¬ 
tor: the rule of equity being, that a man must be just, before he is permitted to 
be generous; or, as Bracton expresses the sense of our ancient law,(z) “ de bonis 
defuncti primo deducenda sunt ea quce sunt necessitatis , et postea quce sunt 
utilitatiSy et ultimo quce sunt voluntatis And in case of a deficiency of assets, 
all the general legacies must abate proportionately, in order to pay the debts; 
r+fiisl *but a specific legacy (of a piece of plate, a horse, or the like) is not to 
1* J abate at all, or allow anything by way of abatement, unless there be 


(n) Wentw. ch. 12. (o') 1 Roll. Abr, 927. 

(p) I. 2, c. 28. (e) I. 9, c. 66, § 10. (r) 10 Mod. 408. See book III, p. 1A (a) 6 Rep. 8a 

(T) Plowd. 184. Salk. 209. (u) Salk. 803. 1 Roll. Abr. 021. 

(xc) Dyer. 82. 2 Leon. 60. (x) 2 Vern, 484. 2 P. Wins. 26. fo) Co. Lltt 111. Aleyn, 8,9. 

(*) l 2. c. 28. 


(19) The order of payment of debts is not uniform in the United States, but generally all 
claims are placed upon an equal footing, except those for the expenses of administration, 
expenses of the last sickness, and demands owing the general government and entitled to 
priority under its laws. 

And by the recent English statute, 32 and 88 Vic., c. 40, all the contract debts of the 
deceased, whether existing by specialty or by simple contract, are to be treated as of equal 
degree. 

(20) As a general fact in the United States all debts except the few which are preferred by 
law must be paid pro rata , and the personal representative has no authority to give prefer¬ 
ences. Neither can the creditor obtain a preference by bringing suit. In some states no 
suit is permitted, but all claims are passed upon and allowed or disallowed by a statutory 
board, with right in either party to take an appeal to a common-law court. 

(21) No man is now disabled to take by being a papist; the statutes on that subject, which 
belong to an unenlightened age, having been repealed. 
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not sufficient without it.(a)( 22 ) Upon the same principle, if the legatees had 
been paid their legacies, they are afterwards bound to refund a ratable part, in 
case debts come in, more than sufficient to exhaust the residuum after the lega¬ 
cies are paid. (5) And this law is as old as Bracton and Fleta, who tell us, 
(c) “ si plura sint debita, vel plus legatum fact It, ad qum catalla defuncti non 
sufficMmt, fiiit uhique defalcatio, excepto regisprioilegio” 

If the legatee dies before the testator, the legacy is a lost or lapsed legacy and 
shall siuk mto the residuum,( 23) And if a contingent legacy be left to any 
one, as when he attains, or if he attains, the age of twenty-one, and he dies 
before that time, it is a lapsed legacy. (<£) But a legacy to one, to be paid 
when he attains the age of twenty-one years, is a vested legacy; an interest 
which commences in prcesenti, although it be solvendum in futuro / and if the 
legatee dies before that age, his representatives shall receive it out of the tes¬ 
tator’s personal estate at the same time that it would have become payable, in 
case the legatee had lived.(24) This distinction is borrowed from the civil law; 
(e) and its adoption in our courts is not so much owing to its intrinsic equity, as 
to its having been before adopted by the ecclesiastical courts. For, since the 
chancery has a concurrent jurisdiction with them, in regard to the recovery of 
legacies, it was reasonable that there should be a conformity in their determi¬ 
nations; and that the subject should have the same measure of justice in what¬ 
ever court he sued.(/) But, if such legacies be charged upon a real estate, in 
both cases they shall lapse for the benefit of the heir, (< 7 ) (25) for, with regard 
to devises affecting lands, the ecclesiastical court hath no concurrent jurisdic¬ 
tion. And in case of a vested legacy, due immediately, and charged on land 
or money in the funds, which yield an immediate profit, ^interest shall 
be payable thereon from the testator’s death; but if charged only on ^ -* 

the personal estate, which cannot be immediately got in, it shall earry interest 
only from the end of the year after the death of the testator. (A) 

Besides these formal legacies, contained in a man’s will and testament, there 
is also permitted another death-bed disposition of property; which is called a 

(a) 2 Vern* 111. ( b) Ibid. 205. (c) Bract. I. 2. c. 28. Flet. 1. 2. o. 67. $ 11. 

(d) Dyer. 59. 1 Eq. Caa. Abr. 295. (e) Ff . 33, l. 1 A 2. (/) 1 Eq. Cas. Abr. 295. (g) 2 P. Wma. COL 

(fc) 2 P. Wins. 28, 27. 


(22) A legacy is general, when it is of some certain sum or quantity to be taken from the 
estate generally. It is specific when it is a gift of some specific chattel or thing, the deliv¬ 
ery of which alone can answer the intent. This specific gift can never take effect unlesa 
the thing itself is in existence and is the property of the testator at the time of hie death: if 
it has been lost, destroyed or sold, the legacy said to be adeemed; and if it has been 
exchanged for something else, the legatee cannot demand that which has been obtained for 
it. All gifts of personalty will be construed to be general gifts if they can be consistent 
with the terms of the will. Tifft v. Porter, 8 N. Y. f 518. A legacy is said to be demon¬ 
strative, when it is a gift of a specified sum to be paid from a specified fund or security, 
and it is residuary when it is a gift of what remains after the debts and other legacies are 
paid. The residuary legatee receives nothing if the estate is exhausted in paying other 
demands, and the general legatees are postponed to the specific. But creditors are to be 
paid first of all, and even specific gifts may be taken to satisfy their demands. 

There may be cases where general legacies do not abate; as where they are founded upon 
some valid consideration, such as a release of dower, or a discharge of a debt. See what it 
said in Duncan v. Alt, 3 Penn., 382; Williamson v. Williamson, 6 Paige, 298; Hubbard v. 
Hubbard, 6 Met., 50; Tracy v. Murray, 44 Mich., 109. 

(23) But by statute 1 Vic., c. 26, sec. 83, a gift to a child or other descendant does not 
lapse if issue of the legatee survives the testator, but takes effect as if the legatee had died 
immediately after the testator, unless a contrary intention appears by the will. 

(24) The tendency of the decisions clearly is in the direction of holding all legacies vested 
where that can be done without too great violence to the language of the will. See Han¬ 
som v. Graham, 6 Ves., 239; Lane v. Goudge. 9 id., 225; Dodson v. Hay, 3 Br. C. C. 404; 
Wilson v. Mount, 19 Beav., 292; Leeming v. Sherrat, 2 Hare, 14. 

(25) By the wills act of 1 Vic., c. 23, § 25, unless a contrary intention appears by the will, 
such real estate or interest therein as shall be comprised in a lapsed devise, or in a devise 
which fails as being contrary to law, or otherwise incapable of taking effect, shall be 
included in the residuary devise, if any, contained in the will. 
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donation causa 7nortis. And that is, when a person in his last sickness, appre¬ 
hending his dissolution near, delivers or causes to be delivered to another the 
possession of any personal goods (under which have been included bonds, and 
bills drawn by the deceased upon his banker,) to keep in case of his decease. 
This gift if the donor dies, needs not the assent of his executor : yet it shall 
not prevail against creditors; and is accompanied with this implied trust, that, 
if the donor lives, the property thereof shall revert to himself, being only 
given in contemplation of death, or mortis causa . ( i) (26) This method of 
donation might have subsisted in a state of nature, being always accompanied 
with delivery of actual possession ; (&) and so far differs from a testamentary 

(i) Prec. Chanc. 269. IP. Wms. 406,441. 8P. Wma. S57. (fc) Law of Forfeit. lflL 


(26) A donatio causa mortis is a gift of personal chattels made by a person with a view to 
his own death, and conditioned to take effect only on the donor’s death by his existing dis¬ 
order. Smith v. Kittridge, 21 Vt., 245 ; Wells v. Tucker, 3 Binn., 370 ; Raymond v. Sel- 
lick, 10 Conn., 480; Smith v. Downey, 3 Ired. Eq., 268; Priester v. Priester, Rich. 
Eq. Cas., 26; S. C., 23; Am. Dec., 191; Knott v. Hogan, 4 Met. Ky., 99. The gift is 
therefore defeated if the donor survives the disorder. It has many of the prop¬ 
erties of a legacy; it may be revoked at any time; it is lost if the donor survives the donee, 
and it is liable to the donor’s debts in case of deficiency of assets. Jones v. Selby, Prec. in 
Ch., 303; Tate v. Hilbert, 2 Ves., 120; Walter v. Hodge, 2 Swanst., 98; Miller v. Miller, 3 
P. Wms., 327; Wells v. Tucker, 3 Binn., 370 ; Gaunt v. Tucker, 18 Ala., 27; JonesV, 
Brown, 34 N. EL, 439 ; Huntington v. Gilmore, 14 Barb., 244. But it does not require to 
be probated as a will. Ward v. Turner, 2 Yes. Sen., 435. There must be a delivery of 
the chattels by the donor in his lifetime ; and this delivery ought to be an actual delivery 
into the bands of the donee, or as near such a delivery as the circumstances render practi¬ 
cable. Bowers v. Hurd, 10 Mass., 427; McDowell v. Murdock, 1 Nott. and McC., 237; 
Miller v. Jeffriss, 4 Grat., 472; Harris v. Clark, 3 N. Y., 93; Cutting v. Gilman, 41 N, H., 
147; Sims v. Walker, 8 Humph., 503; Michener v. Dale, 23 Penn. St., 59. A previous 
and continued possession, or an after-acquired possession by the donee will not generally 
be sufficient. ■ Gough v. Findon, 7 Exch., 48; Miller v. Jeffress, 4 Grat., 472; Dole v. Lin¬ 
coln, 31 Me., 422. Delivery to a third person for a donee is a good delivery; Coutant v. 
Schuyler, 1 Paige, 316; Sessions v. Moseley, 4 Cush., 87; Dresser v. Dresser, 46 Me., 48; 
Jones v. Deyer, 16 Ala., 221; and such deliveiy may be made to one in trust for another. 
Dresser v. Dresser, 46 Me., 48; Kemper v. Kemper, 1 Duv. Ky., 401. It is doubtful if a 
written instrument of transfer which is delivered is sufficient as a substitute for actual de¬ 
livery of the chattels, but in Powell v. Leonard, fi Fla., 359, a deed of mother and children, 
slaves, was sustained as a good gift of all, where the mother was present at the time and 
the usual words of delivery were spoken, though the children were absent and not deliv¬ 
ered. Negotiable securities may be the subject of this species of gift: Bradley v. Hunt, 5 
Gill and J., 58; Holley v. Adams, 16 Vt. f 200; Grover v. Grover, 24 Pick., 261; Harris v. 
Clark, 3 N. Y., 93; Bedell v. Carll, 33 N. Y., 581; and so it seems, may a bond, or any other 
written contract of a third person: Brown v. Brown, 18 Conn., 410;Meach v. Meach, 24 
Vt., 591; Parish v, Stone, 14 Pick., 198; Waring v. Edmonds, 11 Md., 424; Sessions v. Mose¬ 
ley, 4 Cush., 87; Borneman v. Sidlinger, 21 Me., 185; but notthe donor’s own note or other 
executory promise: Holley v. Adams, 16 Vt., 206; Coppv. Sawyer, 6 N. H., 386; Thompson 
v. Dorsey, 4 Md. Ch. Dec., 149; Parish v. Stone, 14 Pick., 198; Michener v. Dale, 23 
Penn. St., 59; Harris v. Clark, 3 N. Y., 93; Smith v. Kittridge, 21 Vt., 238; Dole v. Lin¬ 
coln, 31 Me., 422; Flint v. Pattee, 33 N. H., 520; nor his order on a third person, or his 
check on a bank, which remains unaccepted at his death. See Nat. Bank v. Williams, 13 
Mich., 282; Brown v. Moore, 3 Head, 671; Ashbrook v. Ryon, 2 Bush, 228. A life insur¬ 
ance policy may be the subject of the gift; Witt v. Amis, 1 B.and S., 109; and so may 
a certificate of stock: Allcrton v. Lang, 10 Bosw., 362; though this has been doubted. Pen¬ 
nington v. Gitting’s Ex’r, 2 Gill andj., 208. The gift may be made by wife to husband 
and husband to wife; Caldwell v. Renfrew, 33 Vt., 213; but if by law the wife cannot make 
a will except with the consent of the husband, the power to make this gift is subject to the 
same limitation. Jones v. Brown, 34 N. H. 439. Resumption of possession by the donor 
revokes the gift. Bunn v. Markham, 7 Taunt., 232; S. C\, 2 Marsh., 539. The same dan¬ 
gers attend these gifts as attend nuncupative wills, and they are not favored in the law. 
Westerloo v. DeWitt. 35 Barb., 215. If made upon condition, e. g. f that the gift shall be 
all the donee shall have from the donor’s property—they must be accepted subject to the con¬ 
dition. Currie v. Steele. 2 Sandf., 542. On this subject see the valuable note to Bradley v. 
Hunt, 23 Am. Dec., 600; also Grimes v Hone, 49 N. Y., 17; S. C., 10 Am. Rep., 313; Ellis 
v. Secor., 31 Mich., 185; S. C., 18 Am. Rep., 178; Taylor v. Henry, 48 Md., 650; S. C., 30 
Am Rep., 486. 
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disposition: but seems to have been handed to us from the civil lawyers, (/) 
who themselves borrowed it from the Greeks, (m) 

7. When all the debts and particular legacies are discharged, the surplus or 
residuum must be paid to the residuary legatee, if any be appointed by the 
will; and if there be none, it was long a settled notion that it devolved to the 
executor's own use, by virtue of his executorship, (n) But whatever ground 
there might have been formerly for this opinion, it seems now to be understood 
(o) with this restriction ; that although where the executor has no legacy at 
all, the resiJttum shall in general be his own, yet wherever there is sufficient 
*on the face of a will (by means of a competent legacy or otherwise), r # . , 
to imply that the testator intended his executor should not have the ^ 

residue, the undevised surplus of the estate Bhall go to the next of kin, (27) 
the executor then standing upon exactly the same footing as an administrator, 
concerning whom, indeed, there formerly was much debate, (jo) whether or no 
he could be compelled to make any distribution of the intestate’s estate. For, 
though (after the administration was taken in effect from the ordinary, and 
transferred to the relations of the deceased) the spiritual court endeavored to 
compel a distribution, and took bonds of the administrator for that purpose, 
they were prohibited by the temporal courts, and the bonds declared void at 
law. (^) And the right of the husband not only to administer, but also to en¬ 
joy exclusively, the effects of his deceased wife, depends still on this doctrine 
of the common law : the statute of frauds declaring only, that the statute of 
distributions does not extend to this case. But now these controversies are 
quite at an end ; for, by the statute 22 and 23 Car. II, c. 10, explained by 29 
Ch. II, c. 30, it is enacted, that the surplusage of intestates’ estates, (except of 
femes-covert, which are left as at common law), (r) shall, after the expiration 
of one full year from the death of the intestate, be distributed in the following 
manner: One-third shall go to the widow of the intestate, and the residue in 
equal proportions to his children, o t, if dead, to their representatives ; that is, 
their lineal descendants: if there are no children or legal representatives sub¬ 
sisting, then a moiety shall go to the widow, and a moiety to the next of kin¬ 
dred in equal degree and their representatives: if no widow, the whole shall go 
to the children : if neither widow nor children, the whole shall be distributed 
among the next of kin in equal degree and their representatives: but no repre¬ 
sentatives are admitted, among collaterals, farther than the children of the 
intestate’s brothers and sisters, ($) The next of kindred, here referred to, are 
to be investigated by the same rules of consanguinity, as those who are en¬ 
titled to letters of administration ; of whom we have sufficiently spoken. (£) 
•And therefore by this statute the mother as well as the father, sue- r* 
ceeded to all the personal effects of their children, who died intestate L 
and without wife or issue; in exclusion of the other sons and daughters, the 
brothers and sisters of the deceased. And so the law still remains with re¬ 
spect to the father; but by statute 1 Jac. II, c. 17, if the father be dead, and 
any of the children die intestate without wife or issue, in the lifetime of the 
mother, she and each of the remaining children, or their representatives, shall 
divide his effects in equal portions. 

O) Inst. 2, 7,1. Ff. 1, 89, t. 6. 

,m) There is a very complete donatio mortis causa, in the Odyssey, b. 17, ▼. 78, made by Telemachus to 
kis friend Pirsus; and another by Hercules in the Alcestes of Euripides, ▼. 1020. 

(n) Perkins, 525. 

(o) Prec. Chanc. 323. l P. Wm 7, 544. 2 P. Wms. 338. 3 P. Wins. 43, 194. Stra. 569. Lawson ▼. Lavs 
sen, Dom. Proc. 28 Apr. 1777. 

< P) Godolph. p. 2 c. 32. fa) 1 Lot. 233. Cart. 125. 2 P. Wms. 447. (r) Stat. 29 Car. IL c. 8, I 25. 

(») Raym. 496. Lord Raym. 671. (f) Page 504. ^ * 


(27) But the rule is now otherwise under statutes 11 Geo. IV, and 1 William IV, c. 40, 
which enacts that executors shall be deemed by courts of equity to be trustees for the per¬ 
sons who would be entitled under the statutes of distributions, in respect of any residue not 
expressly disposed of by any testator's will, unless it shall appear by the will, or a codicil 
thereto, that the persons appointed executors were intended to take such residue beneficially, 

031 



516 


Title by Testament. 


- [Book IL 

It is obvious to observe, how near a resemblance this statute of distribu¬ 
tions bears to our ancient English law, de ratiouabili parte bonoirunXy spoken 
of at the beginning of this chapter; ( u ) and which Sir Edward Coke (u?) him¬ 
self, though he doubted the generality of its restraint on the power of devis¬ 
ing by will, held to be universally binding (in point of conscience at least) 
upon the administrator or executor, in the case of either a total or partial in¬ 
testacy. It also bears some resemblance to the Roman law of succession ab 
intestato (x) which, and because the act was also penned by an eminent civil¬ 
ian, (y) has occasioned a notion that the parliament of England copied it from 
the Roman praetor: though, indeed, it is little more than a restoration, with 
some refinements and regulations, of our old constitutional law; which pre¬ 
vailed as an established right and custom from the time of King Canute down¬ 
wards, many centuries before Justinian’s laws were known or heard of in the 
western parts of Europe. So, likewise, there is another part of the statute of 
distributions, where directions are given that no child of the intestate (except 
his heir-at-law) on whom he settled in his lifetime any estate in lands, or pecu¬ 
niary portion, equal to the distributive shares of the other children, shall have 
an ^ P art 8ur pl usa S e with their *brothers and sisters; but, if the 

L * estates so given them, by way of advancement, are not quite equivalent 
to the other shares, the children so advanced shall now have so much as will 
make them equal. This just and equitable provision hath been also said to be 
derived from the collagio bonorum of the imperial law: (z) which it certainly 
resembles in some points, though it differs widely in others. But it may not 
be amiss to observe, that with regard to goods and chattels, this is part of the 
ancient custom of London, of the province of York, and of our sister king¬ 
dom of Scotland; and, with regard to lands descending in coparcenary, that it 
hath always been, and still is, the common law of England, under the name of 
hotchpot . (a) (28) 

fu) Page 492. (tc) 2 Inst. 33. See 1 P. Wins. 8. 

(x) The general rule of such successions was this: 1. The children or lineal descendants In equal por¬ 
tions. 2. On failure of these, the parents or lineal ascendants, and with them the brethren or sisters of 
the whole blood; or, if the parents were dead, ail the brethren and sisters, together with the representa¬ 
tives of a brother or sister deceased. 3. The next collateral relations in equal degree. 4. The husband 
or wife of the deceased. (Ff . 38 , 15, 1. Nov. 118, c. 1, 2, 3. 127, c. 1.) 

(y) Sir Walter Walker. Lord Raym. 574. (z) Ff, 37. 6, 1. (a) See ch. 12, page 191. 


(28) An advancement is a giving by a parent to a child by anticipation, the whole or Borne 
part of what it is supposed the child will be entitled to on the death of the parent; Os¬ 
good v. Breed’s Heirs, 17Mass., 355; Jackson v. Matsdorf, 11 Johns., 91; S. C., 6 Am. Dec., 
§55; Dillraan v. Cox, 23 Ind., 440. Whether a gift is to be regarded an absolute gift or a u 
advancement must depend upon the intent of the donor at the time it is made: Meeker v. 
Meeker, 10 Conn., 387; Sherwood v. Smith, 23 id 521; Nesmith v. Dinsmore, 17 N. H., 
615; Bay v. Cook, 31 Ill., 345; Kingsbury’s Appeal, 44 Penn. St., 460; and this intent is 
generally to be arrived at by what took place at the time, or by a charge made by the parent 
against the child, or by some writing given to the parent by the child; and in some of the 
states written evidence is required by statute. In the absence of any inflexible rule by 
statute, and of evidence showing a contrary intent, a purchase by a parent in the name of 
the child, or a gift of property to the child not by way of support or education merely, ij 
presumed to be intended as an advancement: Hatch v. Straight, 3 Conn., 34; S. C., 8 Am. 
Dec., 152; Dillman v. Cox, 23 Ind., 440; Murphy v. Nathans, 46 Penn. St., 508; Parks ▼. 
Parks, 19 Md., 322; Bay v. Cook, 31 Ill., 336; Autrey v. Autrey’s Adtnrs., 37 Ala., 614j 
Merrill v. Rhodes, id., 449; Johnson v. Hoyle, 3 Head, 57. If the parent die intestate, the 
advancement must be brought into hotchpot , by which is understood that it must be ao 
counted for as a part of the estate, in order that when an equal division is made the donee 
shall receive his share only, including the advancement: Grattan v. Grattan, 18 111., 1^0; 
Thompson v. Carmichael, 3 Sandf. Ch., 120; Brewton v. Brcwton, 30 Geo., 41G; Greene’* 
Exr. v. Speer, 37 Ala., 532. And in case the parent dies testate, the advancement may be 
taken into account in satisfaction, wholly or iu part, of a legacy, if such be the direction of 
the will: Hall v. Davis. 3 Pick., 450; Manning v. Manning, 12 Rich. Eq., 410; Langdon v. 
Astor’s Exr., 16N. Y., 9. When brought into hotchpot , the child is charged with the value 
of the property at the time the advancement was made: Bemis v. Stearns, 16 Mass., 200; 
Osgood v. Breed, 17 id., 356; Stearns v. Stearns, 1 Pick., 157; Grattan v. Grattan, 18 HI., 
170; Towles v. Roundtree, 10 Fla., 299; Jack9on v. Matsdorf, 11 Johns., 91. 

As a general thing this subject will now be found regulated by statute. See Bartom ▼. 
Rice, 22 Pick., 508; Porter v. Porter, 51 Me., 376. 
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Before I cjuit this subject I must, however, acknowledge that the doctrine 
aud limits ot representation laid down in the statute of distributions, fleem to 
have been principally borrowed from the civil law: whereby it will sometimes 
happen, that personal estates are divided per capita , and sometimes per stirpes; 
whereas the common law knows no other rule of succession but that per stirpes 
only. (6) They are divided per capita , to every man an equal share, when all 
the claimants claim in their own rights, as in equal degree of kindred, and not 
jure representationisy in the right of another person. As, if the next of kin be 
the intestate’s three brothers, A, B and C ; here his effects are divided into 
three equal portions, and distributed per capita, one to each: but if one of 
these brothers. A, had been dead leaving three children, another, B, leaving 
two ; then the distribution must have been per stirpes: viz.: one-third to A’s 
three children, another third to B’s two children, and the remaining third to 
C, the surviving brother; yet if C had also been dead, without issue, then A’s 
and B’s five children, being all in equal degree to the intestate, would take in 
their own rights per capita, viz.: each of them one-fifth part. ( c ) 

The statute of distributions expressly excepts and reserves the customs of 
the city of London, of the province of York, *and of all other places l 

having peculiar customs of distributing intestates’ effects. So that, L J 
though in those places the restraint of devising is removed by the statutes 
formerly mentioned, (cf) their ancient customs remain in full force, with respect 
to the estates of intestates, I shall, therefore, conclude this chapter, and with 
it the present book, with a few remarks on those customs. 

In the first place we may observe that, in the city of London, (e) and prov¬ 
ince of York, (f) as well as in the kingdom of Scotland, (g) and probably also 
in Wales, (concerning which there is little to be gathered but from the statute 
7 and 8 Wm. III., c. 38,) the effects of the intestate, after payment of his 
debts are in general divided according to the ancient universal doctrine of the 
pars rationabilis . If the deceased leaves a widow and children, his substance 
(deducting for the widow her apparel and the furniture of her bed-chamber, 
which in London is called the widow's chamber) is divided into three parts ; 
one of which belongs to the widow, another to the children, and the third to 
the administrator : if only a widow, or only children, they shall respectively, 
in either case, take one moiety, and the administrator the other; (4) if neither 
widow nor child, the administrator shall have the whole. (£) And this portion, 
or dead man's part, the administrator was wont to apply to his own use, (&) 
till the statute 1 Jac. II, c. 17, declared that the same should be subject to the 
statute of distributions. So that if a man dies worth 1,800/. personal estate, 
leaving a widow and two children, this estate shall be divided into eighteen 
parts ; whereof the widow shall have eight, six by the custom and two by the 
statute; and each of the children five, three by the custom and two by the 
statute : if he leaves a widow and one child, she shall still have eight parts, 
as before; and the child shall have ten, six by the custom and four by the 
statute : if he leaves a widow and no child, the widow shall have three-fourths 
of the whole, two by the custom and one by the ^statute; and the r*r 1Q n 
remaining fourth shall go by the statute to the next of kin. It is also L 519 J 
to be observed that, if the wife be provided for by a jointure before marriage, 
in bar of her customary part, it puts her in a state of non-entity, with regard 
to the custom only ; (/) but she shall be entitled to her share of the dead man’s 
part under the statute of distributions, unless barred by special agreement. 
(m) And if any of the children are advanced by the father, in his lifetime, 
with any sum of money (not amounting to their full proportionable part), they 
shall bring that portion into hotchpot with the rest of the brothers and sisters, 
but not with the widow, before they are entitled to any benefit under the 


P) See ch. 14, page 217, 

«) Lord Raym., 1329. 

A) 1 P Wins., 841. Salic., 246. 

(I) S Tern. 665. 8 P. Wms.18. 

You 1—80 


(c) Free. Chanc., 54. 
r> 2 Burn. Eccl. Law. 740. 

(i) 2 Show., 175. 


(d) Page 498. 

(p) Ibid. 782. 

(le) 2 Freem., S3, 1 Vein* US. 

(*0 1 Vern. 15. 2 Chin. Hep. 862. 
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custom: (n) l ut, if they are fully advanced, the custom entitles them to no 
further dividend, (o) 

Thus far in the main the customs of London and of York agree; but besides 
certain other less material variations, there are two principal points in which 
they considerably differ. One is, that in London the share of the children (or 
orphanage part) is not fully vested in them till the age of twenty-one, before 
which they cannot dispose of it by testament: ( p ) and, if they die under that 
age, whether sole or married, their share shall survive to the other children; 
but after the age of twenty-one, it is free from any orphanage custom, and, in 
case of intestacy, shall fall under the statute of distributions, (q) The other, 
that in the province of York, the heir at common law, who inherits any land 
either in fee or in tail, is excluded from any filial portion or reasonable part, 
(r) But, notwithstanding these provincial variations, the customs appear to 
be substantially one and the same. And, as a similar policy formerly prevailed 
in every part of the island, we may fairly conclude the whole to be of British 
original; or, if derived from the Roman law of successions, to have been drawn 
from that fountain much earlier than the time of Justinian, from whose con- 
r * stitutions in many points * (particularly in the advantages given to the 
J widow) it very considerably differs; though it is not improbable that 
the resemblances which yet remain may be owing to the Roman usages; intro¬ 
duced in the time of Claudius Caesar, who established a colony in Britain to 
instruct the natives in legal knowledge; ( s) inculcated and diffused by Papinian, 
who presided at York as proefectus preetorio under the Emperors Severus and 
Caracalla: (t) and continued by his successors till the final departure of the 
Romans in the beginning of the fifth century after Christ. 


i 


n) a Froem. 279. 1 Eq. Cos. Abr. 155. 2 P. Wms. 526. (o) 2 P. Wms. 537. 

1 ) Proo. Chanc, 637. (r) Burn. 754. (•) Tacit Annai. 1, 12, ©. 

tj Balden, in Flet&m, cap. 4, § 8. 


(p) fl Vein. 559 
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YETUS CARTA FEOFFMENTL 


Bciant presentes et futuri, quod ego Willielmus, filius Willielml de Segenho, Promise*, 
dedi, concesai, et hac presenti carta mea confirmavi. Johanni quondam fllio 
Johannia de Saleford, pro quandam summa pecunie quam michi debit pro 
manibus, unam acram terre mee arabilis, jacentem in campo de Saleford, 
juxta terrain quondam Richardi de la Mere: Habendam et Tenendam totam pre- Habendum 
dictain acram terre, cum omnibus ejus pertinentiis, prefato Johanni, et here- Tenendum 
dibus suis t et auis assignatis, de capitalibua dominis feodi: Reddendo et facien- Reddendum. 
do annuatim eisdem aominis capitalibua servitia inde debits et consueta: Et 
ego predictus Willielmus, et he redes mei, et mei assignati, totam predictam Warranty, 
acram terre, cum omnibus suis pertinentiis, predicto Johanni de Saleford, et 
heredibus suis et suis assignatis, contra omnes gentes warrantizabimus in per- 
petuum. In cujus rei testimonium huic presenti carte sigilum meum apposui: Conclusion. 
Hiis testibus, Nigello de Saleford, Johanne de Seybroke, Radulpho clerico de 
Saleford, Johanne molendario de eadem villa, et aliis. Data apud S&leford die 
Veneris proximo ante festum sancte Margarete Virginia, anno regni regia 
Ed w audi fillii regia Edwardi sexto. 


(L. 8.) 

Memorandum, quod die et anno infrascriptis plena et paciflca 
eeisina acre infraspeciticate, cum pertinentiis, data et deliberate 
fuit per infr&nominatum Willielmum de Segenho infranominato 
Johanni de Saleford, in propriis personis suis, secundum tenorum 
et effectum carte infrascripte, m presentia Nigelli de Saleford, 
Johannia de Seybroke et aliorum. 


No. n. 


livery of eelela 
endorsed. 


No. a 


A MODERN CONVEYANCE BY LEASE AND RELEASE. 

Sect. 1. Lease or Bargain and Sale, for a tear. 

This Indenture, made the third day of September, in the twenty-first year Premie** 
of the reign of our sovereign lord George the Second, by the grace of God, 
king of Great Britain, Prance, and Ireland, defender of the faith, and so forth, 
and in the year of our Lord one thousand seven hundred and forty-seven, 
between Abraham Barker, of Dale Hall, in the county of Norfolk, esquire, Fartte 
and Cecilia his wife, of the one part, and David Edwards, of Lincoln's Inn, 
in the county of Middlesex, esquire, and Francis Golding, of the city of Nor¬ 
wich, clerk, of the other part, witnesseth: that the said Abraham Barker and 
Cecilia his wife, in consideration of five shillings of lawful money of Great 
Britain, to them in hand paid by the said David Edwards and Francis Gold¬ 
ing, at, or before, the ensealing and delivery of these presents, (the receipt 
whereof is hereby acknowledged), and for other good causes and considera- Consideration, 
lions, then the said Abraham Barker and Cecilia his wife, hereunto specially 
moving, have bargained and sold, and by these presents do, and each of them Bargain and 
doth, bargain and sell, unto the said David Edwards and Francis Golding, Bal8 * 
their executors, administrators, and assigns, AU that, the capital messuage, p*re*te 
called Dale Hall, in the parish of Dale, in the said county of Norfolk, wherein 
the said Abraham Barker and Cecilia his wife now dwell, and all those their 
lands in the said parish of Dale, called or known by the name of Wilson's 
farm, containing by estimation five hundred and forty acres, be the same more 
or less, together with all and singular houses, dove-houses, barns, buildings, 
jards, gardens, orchards, lands, tenements, meadows, pastures, feedings, com¬ 
mons, woods, underwoods, ways, waters, watercourses, fishings, privileges. 
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profits, casements, commodities, advantages, emoluments, hereditaments, and 
appurtenances whatever to the said capital messuage and farm belonging or 
appertaining, or with the same used or enjoyed, or accepted, reputed, taken, 
or known, as part, parcel, or member thereof, or as belonging to the same, or 
any part thereof; and the reversion and reversions, remainder and remainders, 
yearly and other rents, issues, and profits thereof, and of every part and parcel 
thereof; To have and to hold the said capital messuage, lands, tenements, here¬ 
ditaments, and all and singular other the premises hereinbefore mentioned, or 
intended to be bargained and sold, and every part and parcel thereof, with 
their and every of their rights, members, and appurtenances, unto the said 
David Edwards and Francis Golding, their executors, administrators, and 
assigns, from the day next before the day of the date of these presents, for, 
and during, and unto the full end and term of, one whole year from thence 
next ensuing, and fully to be complete and ended: Yielding and paying, 
therefor, unto the said Abraham Barker and Cecilia his wife, and their heirs 
and assigns, the yearly rent of one pepper-corn at the expiration of the said 
term, if the same shall be lawfully demanded: To the intent and purpose that, 
by virtue of these presents, and of the statute for transferring uses into posses¬ 
sion, the said David Edwards and Francis Golding may be in actual possession 
of the premises, and be thereby enabled to take and accept a grant and release 
of the freehold, reversion, and inheritance of the same premises, and of every 
part and parcel thereof, to them, their heirs and assigns; to the uses and upon 
the trusts, thereof to be declared by another indenture, intended to bear date 
the next day after the date hereof. In witness whereof, the parties to these 
presents their hands and seals have subscribed and set, the day and year firs! 


above written. 

Sealed and delivered, being 
first duly stamped, in the 
presence of 
George Carter, 

William Browne. 


Abraham Barker, (L. S.) 
Cecilia Barker, (L. 8.) 
David Edwards, (L. S.) 
Francis Golding, (L. 8.) 


Premises. 


Parties. 


BecitaL 

Consideration. 


, Sect. 9. Deed op Release 

This Indenture of five parts, made the fourth day of September, in th® 
twenty-first year of the reign of our sovereign lord George the Second, by the 
grace of Gog, king of Great Britain, France, and Ireland, defender of the faith, 
and so forth, and in the year of our Lord one thousand seven hundred and 
forty-seven, between Abraham Barker, of Dale Hall, in the county of Norfolk, 
esquire, and Cecilia his wife, of the first part; David Edwards, of Lincoln’s 
Inn, in the county of Middlesex, esquire, executor of the last will and testament 
of Lewis Edwards, of Cowbridge, in the county of Glamorgan, gentleman, his 
late father, deceased, and Francis Golding, of the city of Norwich, clerk, of 
the second part; Charles Browne, of Enstone, in the county of Oxford, gentle¬ 
man, and Richard More, of the city of Bristol, merchant, of the third part; 
John Barker, esquire, son and heir apparent of the said Abraham Barker, of 
the fourth part; and Katherine Edwards, spinster, one of the sisters of the 
said David Edwards, of the fifth part. Whereas a marriage is intended, by 
the permission of God, to be shortly had and solemnized between the said 
John Barker and Katherine Edwards: Now this Indenture witnmeth , that in 
consideration of the said intended marriage, and the sum of five thousand 
pounds, of good and lawful money of Great Britain, to the said Abraham 
Barker (by and with the consent and agreement of the Baid John Barker and 
Katherine Edwards, testified by their being parties to, and their sealing and 
delivery of, these presents), by the said David Edwards in hand paid, at or 
before the ensealing and delivery hereof, being the marriage portion of the 
said Katherine Edwards, bequeathed to her by the last will and testament of 
the said Lewis Edwards, her late father, deceased; the receipt and payment 
whereof the said Abraham Barker doth hereby ncknowledge. and thereof, and 
of every part and parcel thereof, they the said Abraham Barker, John Barker, 
and Katherine Edwards, do, and each of them doth, release, acquit, and dis¬ 
charge the said David Edwards, his executors and administrators, forever 
by these presents: and for providing a competent jointure and provision of 
maintenance for the said Katherine Edwards, in case she shall, after the said 
intended marriage had, survive and overlive the said John Barker, herintenaea 
husband: and for settling and assuring the capital messuage, lands, tenements, 
and hereditaments, hereinafter mentioned, unto such uses, and upon sue 
trusts, as are hereinafter expressed and declared: and for and in consideration 
of the sum of five shillings, of lawful money of Great Britain, to the eaia 
Abraham Barker and Cecilia his wife, in hand paid by the said David EdwarOa 


636 



Appendix 


623 


and Francis Golding, and of Ian shillings of like lawful money to them also _ y °- 

In hand paid by the said Charles Browne and Richard More, at or before the 
ensealing and delivery hereof (the several receipts whereof are hereby respec¬ 
tively acknowledged), they the said Abraham Barker and Cecilia his wife, 

Aoev. and each of them hath, granted, bargained, sold, released, and confirmed, Release, 
and by these presents do, and each of them doth, grant, bargain, sell, release, 
and confirm unto tho said David Edwards and Francis Golding, their heirs 
and assigns, AU that, the capital messuage called Dale Hall, in the parish of Parcel* 

Dale, in" the said county of Norfolk, wherein the said Abruham Barker and 
Cecilia his wife now dwell, and all those their lauds in the said parish of 
Dale, called or known by the name of Wilson’s farm, containing by estimation 
five hundred and forty acres, be the same more or less, together with all and 
singular houses, dove-houses, barns, buildings, stables, yards, gardens, orch¬ 
ards, lands, tenements, meadows, pastures, feedings, commons, woods, under¬ 
woods, ways, waters, watercourses, fishings, privileges, profits, easements, 
commodities, advantages, emoluments, hereditaments, and appurtenances 
whatsoever to the said capital messuage and farm belonging or appertaining, 
or with the same used or enjoyed, or accepted, reputed, taken, or known, as 
part, parcel, or member thereof, or as belonging to the same or any part 
thereof: (all which said premises are now in the actual possession of the said 
David Edwards and Francis Golding, by virtue of a bargain and sale to them 
thereof made by the said Abraham Barker and Cecilia his wife, for one whole 
year, in consideration of five shillings to them paid by the said David Edwards 
and Francis Golding, in and by one indenture, bearing date the day next 
before the day of the date hereot, and by force of the statute for transferring 
uses into possession;) and the reversion and reversions, remainder and remain- Mention of bor¬ 
ders, yearly and other rents, issues and profits thereof, and every part and K ain sale - 
parcel thereof, and also all the estate, right, title, interest, trust, property, 
claim, and demand whatsoever, both at law and in equity, of them the said 
Abraham Barker and Cecilia his wife, in, to, or out of the said capital messuage, 
lands, tenements, hereditaments, and premises; to have and to hold the said Habendum. 
capital messuage, lands, tenements, hereditaments, and all and singular other 
the premises hereinbefore mentioned to be hereby granted and released, with 
their and every of their appurtenances unto the said David Edwards and 
Francis Golding, their heirs and assigns, to such uses, upon such trusts, and 
to and for such intents and purposes, as are hereinafter mentioned, expressed, 
and declared, of and concerning the same: that is to say, to the use and 
behoof of the said Abraham Barker and Cecilia his wife, according to their To the use of 
several and respective estates and interests therein, at the time of, or immedi- tm Suruigo. 
ately before, the execution of these presents, until the solemnization of the 
said intended marriage: and from and after the solemnization thereof, to the 
use and behoof of the Baid John Barker, for and during the term of his Thou of the 
natural life: without impeachment of or for any manner of waste: and husband for 
from and after the determination of that estate, then to the use of the said 
David Edwards and Francis Golding, and their heirs, during the life of the 
said John Barker, upon trust to support and preserve the contingent uses and Remainder to 
estates hereinafter limited from being defeated and destroyed, and for that pur- eerr^cemtm- 6 
pose to make entries, or bring actions, as the caae shall require; but, neverthe-jrent remain¬ 
less, to permit and suffer the said John Barker, and his assigns, during his life, aers. 
to receive and take the rents and profits thereof, and of every part thereof, to 
and for his and their own use and benefit: and from and after the decease Remainder to 
of the said John Barker, then to the use and behoof of the said Katherine the wife for 
Edwards, his intended wife for and during the term of her natural life, for joSjture, m bar 
her jointure, and in lieu, bar, and satisfaction of her dower and thirds at of dower; 
common law, which she can or may have or claim, of, in, to. or out of, all 
and every, or any, of the lands, tenements, and hereditaments, whereof or 
wherein the said John Barker now is, or at any time or times hereafter during 
the coverture between them shall be, seised of any estate of freehold or inher¬ 
itance; and from and after the decease of the said Katherine Edwards, or other Remainder to 
sooner determination of the said estate, then to the use and behoof of the said other trustee* 
Charles Browne and Richard More, their executors, administrators, and JJpon tnSi 
assigns, for and during and unto the full end and term of five hundred years after men- 
from thence next ensuing, and fully to be complete and ended, without im- tioned: 
peachment of waste: upon such trusts nevertheless, and to and for such intents 
and purposes, and under and subject to such provisoes and agreements, as 
are hereinafter mentioned, expressed, and declared of and concerning the Remainder to 
same; and from and after the end, expiration, or other sooner determination the first and 
of the said term of five hundred years, and subject thereunto, to the use and the marria« 
behoof of the first son of the said John Barker on the body of the said tSi* 1 
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Remainder to 
the daughters, 


as tenants in 
common, in 
tail: 

Remainder to 
the husband 
in tail: 

Remainder to 
the husband's 
mother In fee. 
The trusts of 
the term 
declared: 


to raise por¬ 
tions for 
younger chil¬ 
dren. 


payable at 
tain t.imfta. 


cer- 


with mainte¬ 
nance at the 
rate of four 
per cent. 


and benefit of 
survivorship. 


If no such 

or if an die, 

or tf the por¬ 
tions be raised, 

or paid. 


1 V 

ttm person next 
tn remainder: 
lChe residue « 
the term to 


Katherine Edwards his intended wife to be begotten, and of the heirs of the 
body of such first son lawfully issuing: and for"default of such issue, then to 
the use and behoof of the second, third, fourth, fifth, sixth, seventh, eighth, 
ninth, tenth, and of all and every other the son and sons of the said John 
Barker on the body of the said Katherine Edwards his intended wife to be 
begotten, severally, successively, and in remainder, one after another, as they 
and every of them 6hall be in seniority of age, and priority of birth, and of the 
several and respective heirs of the body and bodies of all and every such son 
and sons lawfully issuing; the elder of such sons, and the heirs of his body 
issuing, being always to be preferred and to take before the younger of such 
sons, and the heirs of his or their body or bodies issuing: and for default of 
such issue, then to the use and behoof of all and every the daughter and 
daughters of the said John Barker on the body of the said Katherine 
Edwards, his intended wife, to be begotten, to be equally divided between them 
(if more than one), share and share alike, as tenants in common and not as 
joint-tenants, and of the several and respective heirs of the body and bodies of 
all and every such daughter and daughters lawfully issuing; and for default 
of such issue, then to the use and behoof of the heirs of the body of him the 
said John Barker lawfully issuing: and for default of such heirs, then to the 
use and behoof of the said Cecilia, the wife of the said Abraham Barker, and 
of her heirs and assigns forever. And as to, for, and concerning the term of 
five hundred years herein before limited to the said Charles Browne and Rich¬ 
ard More, their executors, administrators and assigns, as aforesaid, it is hereby 
declared and agreed by and between all the said parties to these presents, that 
the same is so limited to them upon the trusts, and to and for the intents and 
purposes, and under and subiect to the provisoes and agreements, hereinafter 
mentioned, expressed and declared, of and concerning the same; that is to say, 
in case there shall be an eldest or only son and one or more other child or chil¬ 
dren of the said John Barker on the body of the said Katherine his intended 
wife to be begotten, then upon trust that they, the said Charles Browne and 
Richard More, their executors, administrators, and assigns, by sale or mort¬ 
gage of the said term of five hundred years, or by such other ways and means 
as they or the survivor of them, or the executors or administrators of such 
survivor shall think fit, shall and do raise and levy, or borrow and take up at 
interest, the sum of four thousand pounds of lawful money of Great Britain, 
for the portion or portions of such other child or children (besides the eldest 
or only son) as aforesaid, to be equally divided between them (if more than 
one (share and share alike: the portion or portions of such of them as shall be 
a son or sons to be paid at his or their respective age or ages of twenty-one 
years; and the portion or portion of such of them as shall be a daughter or 
daughters to be paid at her or their respective age or ages of twenty-one years, 
or day or days of marriage, which shall first happen. And upon this further 
trust, that in the mean time, and until the same portions shall become pay¬ 
able as aforesaid, the said Charles Browne and Richard More, their executors, 
administrators, and assigns, shall and do, by and out of the rents, issues and 
profits of thej premises aforesaid, raise and levy such competent yearly sum 
and sums of money for the maintenance and education of such child or chil¬ 
dren, as shall not exceed in the whole the interest of their respective portions 
after the rate of four pounds in the hundred yearly. Provided always, that 
in case any of the same children shall happen to die before his, her or their 
portions shall become payable as aforesaid, then the portion or portions of 
such of them so dying shall go and be paid unto and be equally divided among 
the survivor or survivors of them, when and at such time as the original por¬ 
tion or portions of such surviving child or children shall become payable as 
aforesaia. Provided also, that, in case there shall be no such child or children 
of the said John Barker on the body of the said Catherine his intended wife 
begotten, besides an eldest or only son; or in case all and every such child or 
children shall happen to die before all or any of their said portions shall be¬ 
come due and payable as aforesaid; or in case the said portions, and also 
such maintenance as aforesaid, shall by the said Charles Browne and Richard 
More, their executors, administrators, or assigns, be raised and levied by 
any of the ways and means in that behalf aforementioned; or in case the 
same by such person or persons as shall for the time being be next in rever¬ 
sion or remainder of the same premises expectant upon the said term of 
five hundred years shall be paid, or well and duly secured to be paid, 
according to the true intent and meaning of these presents; then and in 
any of the said cases, and at all times thenceforth, the said term of five hun¬ 
dred years, or so much thereof as shall remain unsold or undisposed of for 
the purposes aforesaid, shall cease, determine, and be utterly void to all 
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Intents and purposes, anything herein contained to the contrary thereof In Ho- P. 
anywise notwithstanding. Provided also, and it is hereby further declared and Condition, that 
agreed by and between all the said parties to these presents, that in case the the uses and 
said Abraham Barker, or Cecilia his wife, at anytime during their lives, or the |r^ted h ghiaii^ 
life of the survivor of them, with the approbation of the said David Edwards Be void, on set- 
and Francis Golding, or the survivor of them, or the executors and adminia- tune other 
trators of such survivor, shall settle, convey, and assure other lands and tene- 
meats of an estate of inheritance in fee-simple, in possession, in some conve- pause, 
uieut place or places within the realm of England, of equal or better value 
than the said capital messuage, lands, tenements, hereditaments, and premises, 
hereby granted and released, and in lieu and recompense thereof, unto and for 
euch and the like uses, intents and purposes, and upon such and the like trusts, 
as the said capital messuage, lands, tenements, hereditaments, and premises are 
hereby settled and assured unto and upon, then and in such case, and at all 
times from thenceforth, all and every the use and uses, trust and trusts, and estate 
and estates hereinbefore limited, expressed, and declared of or concerning 
the same shall cense, determine, and be utterly void to all intents and pur¬ 
poses; and the same capital messuage, lands, tenements, hereditaments, and 
premises, shall from thenceforth remain and be to and for the only proper use 
and behoof of the said Abraham Barker or Cecilia his wife, or the survivor of 
them, so settling, conveying, and assuring such other lands and tenements as 
aforesaid, and of his or her heirs and assigns forever; and to and for no other 
use, intent, or purpose whatsoever; anything herein contained to the contrary 
thereof in any wise notwithstanding. And, for the considerations aforesaid, 
and for barring all estates-tail, and all remainders or reversions thereupon ex- Covenant to 
pectant or depending, if any be now subsisting and unbarred or otherwise un- ,ev 7 a floo: 
determined, of and in the said capital messuage, lands, tenements, heredita¬ 
ments, and premises, hereby granted and released, or mentioned to be hereby 
granted and released, or any of them, or any part thereof, the said Abraham 
Barker for himself and the Cecilia his wife, his and her heirs, executors, and 
administrators, and the said John Barker for himself, his heirs, and adminis¬ 
trators, do, and each of them doth, respectively, covenant, promise, and grant, 
to and with the said David Edwards and Francis Golding, their heirs, execut¬ 
ors, and administrators, by these presents, that they, the said Abraham Barker 
and Cecilia his wife, and John Barker, shall and will, at the costs and charges 
of the said Abraham Barker, before the end of Michaelmas term next ensuing 
the date hereof, acknowledge and levy, before his majesty’s justice of the 
court of common pleas at Westminster, one or more fine or fines, sur cognizance 
de droit , coma cco t <&c., with proclamations according to the form of the statutes 
in that case made and provided, and the usual course of fines in such cases 
accustomed, unto the said David Edwards, and his heirs, of the said capital mes¬ 
suage, lands, tenements, hereditaments, and premises, by such apt and conven¬ 
ient names, quantities, qualities, number of acres and other descriptions to as¬ 
certain the same, as shall be thought meet; which said fine or fine9, so as fore- 
said, or in any other manner, levied and acknowledged, or to be levied and 
acknowledged, shall be and enure, and shall be adjudged, deemed, construed, 
and taken, and so are and were meant and intended, to be and enure, and are 
hereby declared by all the said parties to these presents to be and entire to the 
use and behoof oi the said David Edwards, and his heirs and assigns; to the in- ^ order to 
tent and purpose that the said David Edwards may, by virtue of the said fine make a tenant 
or fines so covenanted and agreed to be levied as aforesaid, be and become per- tothe jwcscip#, 
feet tenant of the freehold of the said messuage, iands, tenements, hereaita- beliuffar^ 
meats, and all other the premises, to the end that one or more good and per- ed: 
feet common recovery or recoveries may be thereof had and suffered, in such 
manner as is hereinafter for that purpose mentioned. And it is hereby de¬ 
clared and agreed by and between all the said parties to these presents, that it 
shall and may be lawful to and for the said Francis Golding, at the costs and 
charges of the said Abraham Barker, before the end of Michaelmas term next, 
ensuing the date hereof, to sue forth and prosecute out of his majesty’s high 
court of chancery, one or more writ or writs of entry, sur disseisin cn Is post, 
returnable before his majesty’s justice of the court of common pleas at West¬ 
minister, thereby demanding by apt and convenient names, quantities, qualities, 
number of acres, and other descriptions, the said capital messuage, lands, 
tenements, hereditaments, and premises, against the said David Edwards; 
to which said writ or writs of entry he the said David Edwards shall ap¬ 
pear gratis , either in his own proper person, or by his attorney thereto law¬ 
fully authorized, and vouch over to warranty the said Abraham Barker 
and Cecilia his wife, and John Barker; who shall also gratis appear In 
their proper persons, or by their attorney or attorneys, thereto lawfully mu- 
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so. n. 


to enure 


to the preced¬ 
ing uses in this 
deed. 

Other cove¬ 
nants; 
for quiet en¬ 
joyment, 


free from in* 
cum brancea, 


and for further 
assurance. 


thorizod, and enter into the warranty, and vouch over to warranty the com- 
m< n vouchee of the same court; who shall appear, and after imparlance shad 
make default; so as judgment shall and may be thereupon had and given for 
the said Francis Golding, to recover the said capital messuage, lands, tenements, 
hereditaments, and premises, against the said David Edwards, and for him to 
recover in value against the said Abraham Barker and Cecilia his wife, and 
John Barker, and for them to recover in value against the said common 
vouchee, and that execution shall and may be thereupon awarded and had 
according, and all and every other act and thing be done and executed, need¬ 
ful and requisite for the suffering and perfecting of such common recovery or 
recoveries, with vouchers as aforesaid. And it is hereby further declared 
and agreed, by and between all the said parties to these presents, that 
immediately from and after the suffering and perfecting of the said recovery 
or recoveries, so as aforesaid, or in any other manner or at any other time or 
times, suffered or to be suffered, as well these presents and the assurance 
hereby made, and the said fine or fines so covenanted to be levied as afore 
said, as also the said recovery or recoveries, and also all and every other 
fine or fines, recovery and recoveries, conveyances, and assurances in the law 
whatsoever heretofore had, made, levied, suffered, or executed, or hereafter 
to be had, made, levied, suffered, or executed, of the said capital messuage, 
lands, tenements, hereditaments, and premises, or any of them, or any part 
thereof, by and between the said parties to these presents, or any of them, or 
whereunto they or any of them are or shall be parties or privies, shall be and 
enure, and shall be adjudged, deemed, construed and taken, and so are and 
were meant and intended, to be and enure, and the recoverer or recoverers in 
the said recovery or recoveries named or to be named, and his or their heirs, 
shall stand and be seised of the said capital messuage, lands, tenements, 
hereditaments and premises, and of every part and parcel thereof, to the uses, 
upon the trusts, ana to and for the intents and purposes, and under and sub¬ 
ject to the provisoes, limitations, and agreements, hereinbefore mentioned, 
expressed and declared, of and concerning the same. And the said Abraham 
Barker, party hereunto, doth hereby, for himself, his heirs, executors and 
administrators, further covenant, promise, grant and agree to and with the 
said David Edwards and Francis Golding, their heirs, executors, and adminis¬ 
trators, in manner and form following; that is to say, that the said capital 
messuage, lands, tenements, hereditaments and premises, shall, and may at 
all times hereafter, remain, continue, and be, to and for the uses and purposes, 
upon the trusts, and under and subject to the provisoes, limitations and agree¬ 
ments, hereinbefore mentioned, expressed, and declared, of and concerning 
the same; and shall and may peaceably and quietly had, held, and enjoyed 
accordingly, without any lawful let or interruption of or by the said Abraham 
Barker or Cecilia, his wife, parties hereunto, his or her heirs or assigns, or of 
or by apy other person or persons lawfully claiming or to claim from, by, or 
under, or in trust for, him, her, them or any of them; or from, by or under 
his or her ancestors, or any of them; and shall so remain, continue, and be, 
free and clear, and freely and clearly acquitted, exonerated and discharged, 
or otherwise by the said Abraham Barker or Cecilia, his wife, parties here¬ 
unto, his or her heirs, executors, or administrators, well and sufficiently 
saved, defended, kept harmless and indemnified, of, from, and against all 
former and other gift9, grants, bargains, sales, leases, mortgages, estates, titles, 
troubles, charges and incumbrances, whatsoever, had, made, done, committed, 
occasioned or suffered, or to be had, made, done, committed, occasioned or 
suffered, by the said Abraham Barker or Cecilia, his wife, or by his or her 
ancestors, or any of them, or by his, her, their, or any of their, act, means, 
assent, consent or procurement: And moreover , that he the said Abraham 
Barker and Cecilia, his wife, parties hereunto, and his or her heirs, and all 
other persons having, or lawfully claiming, or which shall or may have, or 
lawfully claim, any estate, right, title, trust or interest, at law or in equity, of, 
in, to, or out of, the said capital messuage, lands, tenements, hereditaments 
and premises, or any of them, or any part thereof, by or under or in trust for 
him, her, them, or any of them, or by or under his or her ancestors or any of 
them, shall and will, from time to time, and at all times hereafter, upon every 
reasonable request, and at the costs and charges of the said David Edwards 
and Francis Golding, or either of them, their or either of their heirs, executors, 
or administrators, make, do and execute, or cause to be made, done and 
executed, all such further and other lawful and reasonable acts, deeds, con¬ 
veyances and assurances in the law whatsoever, for the further, better, more 
perfect, and absolute granting, conveying, settling and assuring of the same 
capital messuage, lands, tenements, hereditaments and premises, to and for 
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the uses and purposes, upon the trusts, and under and subject to the provisoes. No. n, 
limitations aud agreements, hereinbefore mentioned, expressed and declared, ===== 
of and concerning the same, as by the said David Edwards and Francis Gold¬ 
ing, or either of them, their or either of their heirs, executors or administra¬ 
tors, or their or any of their counsel learned in the law, shall be reasonably 
advised, devised or required: so as such further assurances contain in them no 
further or other warranty or covenants than against the person or persons, his, 
her, or their heirs, who shall make or do the same; and so as the party or 
parties who shall be requested to make such further assurances, be not com¬ 
pelled or compellable, for making or doing thereof, to go and travel above five 
miles from his, her, or their then respective dwellings or places of abode. 

Provided laMiy, and it is hereby further declared and agreed by and between Power of rev* 
all the parties to these presents, that it shall and may be lawful to and for the cation, 
said Abraham Barker and Cecilia his wife, John Barker and Katherine his in¬ 
tended wife, aud David Edwards, at an} r time or times hereafter, during their 
joint lives, by auy writing or writings under their respective hands and seals, 
and attested by two or more credible wiuesses, to revoke, make void, alter or 
change all every or any the use and uses, estate and estates, herein and hereby 
be tore limited aud declared, or mentioned or intended to be limited ana 
declared, of and in the capital messuage, lands, tenements, hereditaments and 
premises aforesaid, or of or in any part or parcel thereof, and to declare new 
and other uses of the same, or any part or parcel thereof, any thing herein 
contained to the contrary thereof in anywise notwithstanding. In witness 
whereof the parties to these presents their hands and seals have subscribed and Oonolusloo. 


set, the day and year first above written. 

Sealed and delivered, being first ) Abraham Barker. (L. S.) 

duly stamped, in the pres- > Cecilia Barker. (L. 8.) 

ence of ) David Edwards. (L. 8.) 

George Carter. Francis Golding. (L. 8.) 

William Browne. Charles Browne, (L. 8.) 

Richard More. (L. 8.) 

John Barker. (L. 8.) 

Katherine Edwards. (L. 8.) 

No. III. No. m. 


AN OBLIGATION, OR BOND, WITH CONDITION FOR THE PAY 

MENT OF MONEY. 

Know all men by these presents, that I, David Edwards, of Lincoln’s Inn, 
in the county of Middlesex, esquire, am held and firmly bound to Abraham 
Barker, of Dale Hall, in the county of Norfolk, esquire, in ten thousand 
pounds of lawful money of Great Britain, to be paid to the said Abraham 
Barker, or his certain attorney, executors, administrators or assigns; for which 
payment well and truly to be made, I bind myself, my heirs, executors and 
administrators, firmly by these presents, sealed with my seal. Dated the 
fourth day of September, in the twenty-first year of the reign of our sovereign 
lord George the Second, by the grace of God king of Great Britain, France 
and Ireland, defender of the faith, and so forth, and in the year of our lord 
one thousand seven hundred and forty-seven. 

The condition of this obligation is such, that if the above-bounden David 
Edwards, his heirs, executors or administrators, do and shall well and truly 
pay, or cause to be paid, unto the above named Abraham Barker, his execu¬ 
tory administrators or assigns, the full sum of five thousand pounds of lawful 
British money, with lawful interest for the same, on the fourth day of March 
next ensuing the date of the above written obligation, then this obligation 
shall be voia and of none effect, or else shall be and remain in full force and 
virtue. 

Seeled and delivered, being first) 

duly stamped, in the pres- > David Edwards. (L. 8.) 

ence of 

George Carter. 

William Browne, 

Yoi. 1—81 
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No. IV. 


Sheriff's re¬ 
turn. 


No. IV. 


A FINE OF LANDS SUR COGNIZANCE DE DROIT, COME CEO, &o. 

Sect. 1. Writ of Covenant, or Pbjecipe. 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland king, defender of the faith, and so forth, to the sheriff of Norfolk, 
greeting. Command Abraham Barker, esquire, and Cecilia his wife, and John 
Barker, esquire, that justly and without delay they perform to David Edwards 
esquire, the covenant made between them of two messuages, two gardens' 
three hundred acres of land, one hundred acres of meadow, two hundred acres 
of pasture, and fifty acres .of wood, with the appurtenances, in Dale: and 
unless they shall so do, and if the said David shall give you security of prose- 
cuting his claim, then summon by good summoners the said Abraham, Cecilia 
and John, that they appear before our justices at Westminster, from the day 
of St. Michael in one month, to show wherefore they have not done it: and 
have you there the summoners, and this writ. Witness ourself at Westminster 
the ninth day of October, in the twenty-first year of our reign. 

Summoners of the 1 

Pledges of ) John Doe. within-named A- John Den. 

prosecution, f Richard Roe. braham, Cecilia, [Richard Fen. 

and John. 


Sect. 2. The License to Agree. 

Norfolk, ) David Edwards, esquire, gives to the lord the king ten 

to wit. ) marks for license to agree with Abraham Barker, esquire, 

of a plea of covenant of two messuages, two gardens, three hundred acres of 
land, one hundred acres of meadow, two hundred acres of pasture, and fifty 
acres of wood, with the appurtenances, in Dale. 


Sec. 3. The Concord. 

And the agreement is such, to wit, that the aforesaid Abraham, Cecilia, and 
John have acknowledged the aforesaid tenements, with the appurtenances, to 
be the right of him the said David, as those which the said David hath of the 
gift of the aforesaid Abraham, Cecilia, and John; and those they have remised 
and quitted claim, from them and their heirs, to the aforesaid David, and his 
heirs, forever. And further, the same Abraham, Cecilia, and John, have 
granted, for themselves and their heirs, that they will warrant to the aforesaid 
David, and his heirs, the aforesaid tenements, with the appurtenances, against 
all men, forever. And for this recognition, remise, quit-claim, warranty, fine, 
and agreement, the said David bath given to the said Abraham, Cecilia, and 
John, two hundred pounds sterling. 

Sect. 4 The Note or Abstract. 

Norfolk, > Between David Edwards, esquire, complainant, and Abra- 
to wit. f ham Barker, esquire, and Cecilia his wife, and John Barker, 
esquire, deforciants, of two messuages, two gardens, three hundred acres of 
land, one hundred acres of meadow, two hundred acres of pasture, and fifty 
acres of wood, with the appurtenances, in Dale, whereupon a plea of covenant 
was summoned between them: to wit, that the said Abraham, Cecilia, and 
John, have acknowledged the aforesaid tenements, with the appurtenances, to 
be the right of him the said David, as those which the said David hath of the 
gift of the aforesaid Abraham, Cecilia, and John; and those they have remised 
and quitted claim, from them and their heirs, to the aforesaid David and his 
heirs, forever. And further, the said Abraham, Cecilia, and John, have 
granted for themselves, and their heirs, that they will warrant to the aforesaid 
David, and his heirs, the aforesaid tenements, with the appurtenances, against 
all men, forever. And for this recognition, remise, quit-claim, warranty, fine, 
and agreement, the said David bath given to the said Abraham, Cecilia, and 
John, two hundred pounds sterling. 

Sect. 5. The Foot, Chirograph, or Indentures of the Fine. 

Norfolk, > This is the finad agreement, made in the court of the 
to wit. f lord, the king, at Westminster, from the day of Saint Michael 
In one month, in the twenty-first year of the reign of the lord George the 
Second, by the grace of God, of Great Britain, France, and Ireland king, de¬ 
fender of the faith, and so forth, before John Willes, Thomas Abney, Thomas 
Burnet, and Thomas Birch, justices, and other faithful subjects of the lord 
the king then there present, between David Edwards, esquire, complainant, 
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and Abraham Barker, esquire, and Cecilia his wife, and John Barker, esquire, **<>■ nr. 
deforciants, of the two messuages, two gardens, three hundred acres of land, 
one hundred acres of meadow, two hundred acres of pasture, and fifty acres 
of wood, with the appurtenances, in Dale, whereupon a plea of covenant wag 
summoned between them in the said court: to wit, that the aforesaid Abraham, 

Cecilia, and John, have acknowledged the aforesaid tenements, with the ap¬ 
purtenances, to be the right of him the said David, a9 those which the said 
David hath of the gift of the aforesaid Abraham, Cecilia, and John; and thoso 
they have remised and quitted claim, from them and their heirs, to the afore¬ 
said David, and his heirs, forever. And further, the same Abraham, Cecilia, 
and John, have granted for themselves and their heirs, that they will 
warrant to the aforesaid David and hi9 heirs, the aforesaid tenements, with 
the appurtenances, against all men, forever. And for this recognition, re¬ 
mise. quit-claim, warranty, fine, and agreement, the said David hath given to 
the said Abraham, Cecilia, and John, two hundred pounds sterling. 

Sect. 6. Proclamations, indorsed upon the fine, according to thb 

Statutes. 

The first proclamation was made the sixteenth day of November, in the 
term of Saint Michael, in the twenty-first year of the king within-written. 

The second proclamation was made the fourth day of February, in the term 
of Saint Hilary, in the twenty-first year of the king with in-written. 

The third proclamation was made the thirteenth day of May, in the term of 
Easter, in the twenty-first year of the king within-written. 

The fourth proclamation was made the twenty-eighth day of June, in the 
term of the holy Trinity, in the twenty-second year of the king within 
written 


No. V. No. v. 

A COMMON RECOVERY OF LANDS WITH* DOUBLE VOUCHER 

Sect. 1. Writ of Entry sub Disseisin in the Post, or Praecipe. 

George the Second by the grace of God, of Great Britain, France, and 
Ireland king, defender of the faith, and so forth, to the sheriff of Norfolk, 
greeting. Command David Edwards, esquire, that, justly and without delay, 
he render to Francis Golding, clerk, two messuages, two gardens, three hun¬ 
dred acres of land, one hundred acres of meadow, two hundred acres of pas¬ 
ture, and fifty acres of wood, with the appurtenances, in Dale, which he 
claims to be his right and inheritance, and into which the said'David hath not 
entry, unless after the disseisin, which Hugh Hunt thereof unjustly, and with¬ 
out judgment,hath made to the aforesaid Francis, within thirty years now last 
past, as he saith, and whereupon he complains that the aforesaid David de- 
forceth him. And unless he shall 90 do, and if the said Francis shall give 
you security of prosecuting his claim, then summon by good summoners the 
said David, that he appear before our justices at Westminster ou the octave of 
Saint Martin, to show wherefore he hath not done it: and have you there the 
summoners, and this writ. Witness ourself at Westminster, the twenty-ninth 
day of October, in the twenty-first year of our reign. 

Pledges of ) John Doe. Summoners of the ) John Den. Sheriff's i*. 

prosecution, j Richard Roe. within named David. ) Richard Fen. ****** 

Sect. 2. Exemplification of the Recovery Roll. 

George the Second, by the grace of God, of Great Britain, France, and 
Ireland king, defender of the faith, and so forth, to all to whom these our pres¬ 
ent letters shall come, greeting. Know ye, that among the pleas of land 
enrolled at Westminster, before Sir John Willes, knight, and his fellows, our 
justices of the bench, of the term of Saint Michael, in the twenty-first year of 
our reign, upon the fifty-second roll, it is thus contained: Entry returnable on _ 
the octave of 8t. Martin. Norfolk , to wit: Francis Golding, clerk, in his tr . 

proper person, demandeth against David Edwards, esquire, two messuages, agaSiatthe 
two gardens, three hundred acres of land, one hundred acres of meadow, two tenant, 
hundred acres of pasture, and fifty acres of wood, with the appurtenances, in 
Dale, as his right and inheritance, and into which the said David hath not 
entry, unless after the disseisin which Hugh Hunt thereof unjustly, and with- 


*Note, that, if the recovery be had with single voucher, the parts marked “thus” In seo- 
lion 2 are omitted. 
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No. v. 


Count. 


Eaploee. 

Defence of the 
tenant. 
Voucher. 
'‘Warranty. 


44 Demand 
44 against the 
44 vouchee. 

44 Count 


44 Defence of 
44 the vouohee. 

44 Second 
44 voucher. 


Warranty. 

Demand 
against the 
common 
vouchee. 

Count. 

Defence of 
the common 
vouchee. 

Flea, nul di *- 
•eiffin. 

Imparlance. 

Default of the 

common 

vouchee. 

Judgment for 
the demandant 

Recovery in 
value. 

Amercement. 


Award of the 
writ seisin, 
and return. 


ExempUfloa- 
tion continued. 


iwk 


out judgment, hath made to the aforesaid Francis, within thirty years now 
last past. And whereupon he saith, that he himself was seised of the tene¬ 
ments aforesaid, with the appurtenances, in his demesne as of fee and right 
in time of peace, in the time of the lord the king that now is, by taking the 
profits thereof to the value [fof six shillings and eight pence, and more in 
rents, corn, and grass]: and into which [the said David hath not entry, unless 
as aforesaid]: and thereupon he bringeth suit [and good proof.] And the said 
David, in his proper person, comes and defendeth his right, when, [and where 
it shall behove him], and thereupon voucheth to warranty “John Barker, 
esquire, who is present here in court in his proper person, and the tenements 
aforesaid, with the appurtenances, to him freely warranteth [and prays that 
the said Francis, may count against him]. And hereupon the said Francis 
demandeth against the said John, tenant by his own warranty, the tenements 
aforesaid, with the appurtenances, in form aforesaid, &c. And whereupon he 
saith, that he himself was seised of the tenements aforesaid, with the appur¬ 
tenances, in his demesne as of fee and right, in time of peace, in the time of 
the lord the king that now is, by taking the profits thereof to the value, &c. 
And into which, &c. And thereupon he bringeth suit, <fcc. And the aforesaid 
John, tenant by his own warranty, defends his right, when, &c., and there¬ 
upon he further voucheth to warranty’* Jacob Moreland; who is present here 
in court in his proper person, and the tenements aforesaid, with the appurten¬ 
ances, to him freely warranteth, &c. And hereupon the said Francis demand- 
eth against the said Jacob, tenant by his own warranty, the tenements afore¬ 
said, with the appurtenances, in form aforesaid, &c. And, whereupon he 
saith, that he himself was seised of the tenements aforesaid, with the appur¬ 
tenances, in his demesne as of fee and right, in time of peace, in the time of 
the lord the king that now is, by taking the profits thereof to the value, &c. 
And into which, &c. And thereupon he bringeth suit, &c. And the afore¬ 
said Jacob, tenant by his own warranty, defends his right when, &c. And 
saith that the aforesaid Hugh did not disseise the aforesaid Francis of the 
tenements aforesaid, as the aforesaid Francis by his writ and count aforesaid 
above doth suppose: and of this he puts himself upon the country. And the 
aforesaid Francis thereupon craveth leave to imparl: and he hath it. And 
afterwards the aforesaid Francis cometh again here into court, in this same 
term in his proper person, and the aforesaid Jacob, though solemnly called, 
cometh not again, but hath departed in contempt of the court, and maketh 
default. Therefore it is considered , that the aforesaid Francis do recover his 
seisin against the aforesaid David of the tenements aforesaid, with the appur¬ 
tenances: and that the said David have of the land of the aforesaid “John 
to the value [of the tenements aforesaid]: and further, that the said John 
have of the land of the said” Jacob to the value [of the tenements afore¬ 
said.] And the said Jacob in mercy. And hereupon the said Francis prays a 
writ of the lord the king, to be directed to the sheriff of the county aforesaid, 
to cause him to have full seisin of the tenements aforesaid, with the appurten¬ 
ances: and it is granted unto him, returnable here without delay. Afterwards, 
that is to say, the twenty-eighth day of November, in this same term, here 
cometh the said Francis in his proper person; and the sheriff namely Sir 
Charles Thompson, knight, now sendeth, that he, by virtue of the writ afore¬ 
said to him directed, on the twenty-fourth day of the same month, did cause 
the said Francis to have full seisin of the tenements aforesaid, with the appur¬ 
tenances, as he was commanded. All a/nd singular which premises, at the 
request of the said Francis, by the tenor of these presents, we have held good 
to be exemplified. In testimony whereof we have caused our seal, appointed 
for sealing writs in the bench aforesaid, to be affixed to these presents. Wit¬ 
ness Sir John Willes, knight, at Westminster, the twenty-eighth day of No¬ 
vember, in the twenty-first year of our reign. 

Cooks. 


tTha nlanere between hooka are not otherwise expressed in the record than by an Ac. 
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